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presenting a cross-section of the industry and 
treating cotton textile concerns in West Bengal 
as comparable to those in jute industry and treat- 
ing the form as comparable to those outside— 
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$3) —o ase tar of India (1950), Arts 14 
Tol Vacation of tax on salo of ‘cane jag- 
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gon not always the decisive teat sia 
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ARBITRATION ACT OF 1940), $. 34— 
g any other step proceedings ''— 
Filing of application to vacate interim injunction 
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C. P. CODE—(Coatd.). 
———S. 151—Scope—Partes 
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in the survey number, if could be cor. 
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———-O. 1, R 9 and the Madras Hindu Relf 


Paar; 1, R. 10 @2}—Scope—Suit for parti- 
on—Preliminary decree—Respondent; if could 
be impleaded as a party to the sult at the stage of 
the final proceedings 243 
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CENT SALES TAX ACT og |———O. 7, Rr. 11 and 14 (i as 
1956), Ss. 10-A and 10 (6)—S20pe—O ance of plaint under O .7, R. 11—Document 

to be one and a half tims the tax—The words “if {0d into by Court - 400 
the offence had not bsen committed ” to be given ——O 21, R. 66 (2) jaa ise 
effect to oe 539 R- 90—Scope—Sale proclamition—Fallure tO 


CIVIL PROCEDURE CODE (V OF 1908), 
8.9, and Madras Cultivating Tonants Protec- 
tion Act Sr of aad Courts Jurledic- 
tion when ousted 137 
——§. 55 and O. 21, se ae A 


reliefs not covered under S. 92 (obter) .. 
———$, 92—Wrongful sale of trust 

Gultfor concellation of sale deed and for restora- 
Se ht Ripe ure pa 


“ vesting 
any property in a trastes"’ in 5. 92 G)—Mean- 
ing of 337 
——-—S, 100 and Constitution of India Os 
Art. 226—Relative Jurisdicti 
———3. a ee 
under—Execcise discretionary—Order (techni- 
cally) without jurisdiction—Justifiable on merits 
— Interference if and when can be 234 


———— Ss. 115 and 9—Decree in suit filed by 
defendant— 


—-—-— Sq, 144 and {51—Restitution—Duty of 
Court—Party-recelver appointed by Court tak- 


possessi. pety—Proceedings dis- 

a narsa a E ppan possæsion to the ori- 

ginal party irrospectivo of other rights.. 161 
(1970) 1 MLJ—E 
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333 
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motion the 


f substantial 
to the sot-debtor as a result of thi’ 
IE could omen asics bane 
ground of this irregularity 127 
———O. 21, Rr. 66 and 90 ssh pita: 
tion by decree-holder for ucing the upset 
price—Judgmsnt-debtor if entitled to notice— 
to give notice jf constitutes material 


irregularity or illegality within R.90.. 192 


——O. 22, R 1-—Suit for malicious prosecu- 
tion——Death of defendant pendente Me Cs if 

as ss 
———0. 26, Rr. 1 and 4 and O. 16; R. 21 ij— 
Issue of commisi cation 


between witness and pee Toma 
. 9, 


———O, 332—Minor—Representation of -Guar. 
dian ad litem—If should be necessarily 
guardian 


| Preliminary 

procedure—If would bar execution 

——QO. 41, Rr. 23 and 27 (Mad.}—Remand 

under R. 23 when justifiled—Scope of R. 2 

CONSTITUTION OF INDIA (1950), Arts 15 
pe—Admission to onal 
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the olimi- 
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CONSTITUTION OF INDIA—(Coatd). 
nation of the community from the list eae a 
ward classes 


——A~Art. 133 (1}—* Judgment, cea or 
final order ”’ eE to—Scheme suit 


—Nature of the property in dispute finally deter- 
mined—Sauit remanded for framing scheme—. 


If 
final decision 87 


— ~Art. 213 (2) and Evidence Act (of 1872) 
8s. 57 and 58 


——~Art. 226—Motor Vehicles Act (IV of 
, 57 and 62—Writ petition 


8. 47 G)—Scope of 8.62 (FB). 


——aArt. 226—-Ordors of administrative bod 
—Whoea could abetted judicial review 476 
———Art. 226—Remsdy under—lIf.could be 
availed of when the remedy provided under the 
statute has not bsen availed of—Proceedings in 
regard to permits under Motor Vehicles Act— 
Dalay in fling writ—Ifcould be excused.. -© 14 
——~Art. 226—Scope—Proceedings of : the 
Regional Transport Authority under S. eT .®) 
of the Motor Vehicles Act—TInitial jurisdicti 
tae wanting—The respondent not raising 
the objection of total want of initial jurisdiction 
either before the authority or in appeal— 
if could allow the plea to be raised for 
first in certiorari or prohibition .. 568 
———Art.” 226—Writ of me 


300 
CONTRACT—Auctlon—Bid—Onty an aia 
No contract if there was no —Condi- 


tional accopatance—Withdra before ee ab- 
solute acceptance’ = ‘ 
CONTRACT ACT bce OF 1872), Ss. 

and 70—Madras Forest Act (V of 18 oe 


amended by Act (I of 1934), 8. 66 and Madras 

Revenue Recovery Act (H of 1864), S. 52—Auc- 
tion of leasehold right by District Forest’Oficer— 
Withdrawal of the bid before No 


concluded contract—Suit for of earnest 
S, on as to the -choiœ of 
tribunal for adjudication of ice of 
foreign : tribunal—If absolutely 

cretion of Court _ c gas. a DAB 
Co-O division of 


WNERS—Pattit! on—Egual 
Properties having equal rights to take water from 
the well kept in common, for irregation—One 
party to take water from tho well for three days 


right 

Right to take water inseperably connected with 
the lands—Proof of damage, not Dean =F 
Injunction, granting of - 376 
COURT-FEE—Kefund of—Writ Appeal un- 
numbered—Dismissed as withdrawn—Party get- 
ting relief outside Court—Refund of Court-fee— 
Provisions of S` 70 of Court-fees and Suit¥ Valua- 
tion Act inapplicable—Whether party ae Bee 


CRIMINAL LAW —Public’ t Gece 
of the pone for not having displayed the licence 
ER it had licence—Public servant act- 
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Seizure, if justified Ps e” 405 


~~ 


| and (4)}—First Provi 


faith under the colour of his office— , 


OCEDURE CODE OF 
under—Diso 
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——Ss. 155 (2), 190 (1) io: 200 w and 
537—Investigation of a case in contravention of 
the provision—If vitiates the triat—Defect— 
When cured A88 
——H8. 164—Applicablli ty—Confession to Ma~ 
gistrate before investigation had started—Forma- 

i under 5: 164 not complied PUAA 

ty 

——. 2471—Summons case —Privato ` com- 
plaint by a Head Constable—Complainant not a 
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ttal of the 
406 


——S. 432—Validi 
Which criminal] proceed 
tioning of—Procedure 
———Ss. 479-A and 537—Scopo Si Comp 
under, without giving witness affected ` 
opportunity of being heard—tLi] egal Broach of 
provision—Court can draw inference of “ pre- 
sumed prejudice vg. 537 inapplicable.. 625 
——S 488—Claim for maintenance to 
timate child—Nature of proof required.. 
———§. 488— t to malntnance Spe 
a lunatic—If could claim 
if affected by the provisions of Lunacy Act cea 
of 1912) “e. 7494 
CRIMINAL TRIAL—Oral _ confessions —Evis 
dentlary value 
DIVORCE ACT (IY OF 163), Ss. 18 and o 
on of nullity of marriago and the 
ground of impotency—Impotency wiat is 
: ToO T ŒB.) >e 296 
DRUGS AND COSMETICS ACT Oan OF 
1940), S..23 G), First proviso andwection 25. (3) 
to S. 23 G), if invalid as 
offending Art. 14 of the Constitutlon—Constl- 
TON validity of sub-soctjons, G) gnd (4) „3f 


EMPLOYEE? 3 PROVIDENT FUNDS_ACT 
OF 1952), S. 7-A—Sco of the 
oner under—If can waive or remit any 

claim for contribution to the fund on the ground 
of hardship in’ particular cases of the employee 
having left thé service 5° e AST 


——_—Ss. 7-A and 14-B-~Recovery of damages 
from an-embloyer or delayed payment of on 
butlon——Necessity for notico and enquiry be: 
fore demanding compensation een 633 
ENDOWMENT—Deed of—Interpretation—De- 
dication of property for the performance of chart- 
ties—Substantial income not to form an accre- 
tion to the corpus but to be utilised by the mana- 
pe D, —Deed, if creates a trust or charge only ip 

your of the charity—All the clauses of the 
Gere fo Do rest topetlier ape no SIINO (Pea 
in isolation 


EVIDENCE ACT (I OF 1872) S. 114, eae 
tion (b) and S. 133—Evidence of an re vee ea 
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Meaning of—Person whois not a ree 

—If accomplice—Rule of pee pk mae or 
ble -to such witness 

———_S. EE and R 
Tenant, when estopped from serving nee of 
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landlord-True owner evicting tenant tot in bY 
a bsnami or agent— attorning t 
true owner—If can deny titio of the benamtidar 
or agent . 


mde d2 124—Clsim of Privilege 


FOREIGN EXCHANGE TION ACT 
(VU OF 1947), S 21 (3) & holder ap- 
pale i to the 


Bank for on to axe- 
Reserve Bank suai: bound 
Blais wie ee 
baforp granting permission to decree-holder fal. 
lure to give notice to Se eon Whiothor 
violative of natural justico l 


GRANI —Nandavanam f for rearing es for. 
beneficial 


vanam—Grant for the benefit of the temple and 
mot @ personal grant to a community burdened 
with service es 99 
HINDU LAW—Acquisition of perty in the 
nams of male and femalo 
famiy— 


cially aifecting the interests of the junior members 
of the famlly—If binding upon the sons.. 


of proof, how to be dis- 
105 


——-—Hindao undivided famiiy not owning joint 
or ancestral property—A member of the 


hisself-acquired property into the fami- 
pe ae Poe property, if 


with joint family character—Deed 
po to bo partition deed among the members 
of the , if makes division a family 


meat in respect of joint family propecty.. D 
———Maintenance—Widow'’s claim for, from 
ee fa Y Property—Determination of quantum 


Src: 


thout contest—Poetition for divorce— 
fot alters if could be inalsted upon 


HINDU SUCCESSION ACT (XXX OF 19 
Ss. as 10 and 1a O Coon ot doccarod itita- i 


tate succeeding to the estate—Nature of estato 
taken—If take jointly with right of a 
——Ss. 14 and aaa licability of—Women’ "4 
Beta te—Effect of Hi on Act women’s 


sion without partition—Succession 
by S.15 of Act—Sarvivorship 
cable—For S5. 14, mere right to take 

h *s share eno š 383. 


——S. 22—Interpretation—Prefereintal right 
a a dr ivrnaiday Peedi spate (5 
a primary right— not c spo 

— Transfer by the co-heir 


without reference to the other oe if violable | of 


> 


at their- instance—Tranafer of’ ey oo 
(IV of 1882), S. 40. . 358 

HINDU WOMEN’S RIGHTS TO PROPERTY 
oie re OF .- eee E ice 
of widow Devolution upon her — Ag 


ie OF 1922), Sa. 2 (1) (a) 21) © 
and 4 sada AAG Or, 


eo EET operations 
baa ye to be the immediate source of income— 
Interest .in Pesan pen Piney A and interest in 
land—Distincti ealer 


trees at the end of the stipulated n~- 
come if agricultural income entitl ease 
eee i 1 

———S. 26-A—Registration of firm—Assessoo 
firm plying own lorries with Pocmits standing in 
the names of original owners—Partnership, whe- 
ther illegal © 2» 432 
INDUSTRIAL ., DISPUTE—Charges against 
himself; cross-examining def thesses and 
putting leading quosilons—Eagulcy oo 


vitiated ` 
ae arpin fi ki 


INDUSTRIAL D 
badd asction 2 EY. aS 

a parson who ja not“ 
Act—If can from subject-matter of an Sindura] 
dispute ’’ 433 
<g> (k) and 10 —Industrial dis 
Individual , when would become in 
trial di econo under S. 10 to Tahoe 
Court— can grant reliefon a matter not refer- 
ted to it «+. 219 
ae, 12 aa o ag conciliation = 
ings ation Offizer—D onary—., 
Led be compelied by Hip Issue of a a 


———Ss. 25-J and 33-C E E Not to 
claim- lay off co ’ on—Yalidity.. 637 
INTERPRETATION OF STATUTES—Rulos 
of- pal TEE of an enactment 
the legislative intent—Title 
ofthe Act, 1f could provido asalstanoo f DE 
monions interpretation 178 


LAND ACQUISITION ACT (I OF 1894), $S 


oe on—Notice under, 


on petitloner—Non-publication of 

substance o on at convenient places 

ae the sph pak ecanaeeee a mata fides - alleged 
i orar mani 


t—Allegation against 

somebody le as responsible for aodaisition = 

ect validity of proceedings .- - 347 

——-Ss. SA and 17— provisions 
under the Act—When can be invoked... 


LIMITATION ACT (IX OF 1908), Ss. 5 and 
) and (3) and Civil Procedure’ Code CY of 


ae ), O. 41, R. pamon Judgment in sults 
obtaining only one set of copies 
eee oe entit}ed to deduction of 
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LIMITATION ACT— (Contd). 


time under S. 12 of the Limitation Act in respect 


of all the.appeals—Necessity for a) under 
8.5 ofthe Limitation Act B.) „s 608 


LIMITATION ACT a OF 1963) 8. 19 
—Acknowledgmant mpuralon of 
fresh pariod of limitation—Money sent by postal 
money order—Relevant date—Date of transmis 
sion a aaa a aa A fhe croi 


ce eee 28—Mortgage bond ee for want 
of registration—Suit for refund of money ad- 
vanced—Limitation 156 


LUNACY ACT (IV OF 1912)—Jurisdiction of 
Court under—Nature of under— 


If sould continue afier the death of the Tana 
———Sa. 15 and 90—Wife, a person of the ùn- 
sound mind— t to claim maintenance—If 
can resort to 8. , Cx.P. Code or has to follow 


OF 1938), S. 9-Intorpretati M 
(IV , on—Merger 
of State of Pudukottai with the Province of 
Nadia a Aa cate eee the State of 
Pudukottal from 1st Jannary, 1950—" Upto the 
commsncemsnt of this Act” meaning of —Pudu- 
kottai agriculturists, if entitled to relief upto Ist 
January, 1950 464 
MADRAS BUILDINGS (LEASE AND RENI 

oe ACT (XVIO OF 1960), 8 
A tty na over os OY 

of 1 of house 
A naa S for cost—Rent - 
trol Pol Ace R Code excluding the Central 


i bull 
ment under S. 3 (3) if outside the 
Acoommodation Controller 


Da ents and 3 (9) @) a (i}—Scope—Forci- 
T taking of possession by the Accommodation 

Controller on refusal of the landlord to deliver 
possession—Forcible possession permitted only 
after seven days notice—Non-compliance—Con- 
viction and sentence to be set aside 535 
——Ss. 7 and 10 (2) (i)—Scope—Tenancy 
agreement—Stipulation that the tenant to pay 
rent in aa On De eee manh, if 
violates the provisions of the Act . 60 
S., 10—Eviction of tonant-—Notice to quit 
— Tenant incurring forfeiture of lease by denial 
of titl—Tenancy if should still terminated by 
separate notice to quit .. 495 
$10(@2 a) g) Patton for eviction on the 
d of wi default—Compromise stipulat- 
foe that landlord would be entitled to possession 
ifonant committed defaultin payment of rents in 
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future—Order passed in terms of compromise— 
r SE to jurisdiction if may be 

raised in execution proceedings 483 
———Ss. 17 (1) and 3 3—Scope—Landlord not 
to cut off or withhold enjoyed by the 
tenant without sufficient cause—No tenant at the 
time of the alleged act—Conviction and sentence, 
if justifled se 535 
——Ss. 29 and 10 (3) (a) G)—Power under 
S.29, when may be invoked—. require- 
ments of landlord under 3 10 Teg (a) OSU 


cludes the requirement of 

E E A ou s. 29 and 10 
are RRT a (a) (ili) when 
may be aded tc .. 249 


MADRAS CATERING ESTABLISHMENTS 


ACT (XIU OF 1958), S. 19 Q)}—In a 
—Power of the appellate ate authority 
Officer}—Additional evidence, if could be © taken 


MADRAS CINEMAT OGRAPH RULES, R. 13 
—Constitution of India (1950), Art. 226—Refu- 
sal by Collector to renew cinema licence—Inter -. 
fecence with under the writ aaa nila 9 


MADRAS CITY MUNICIPAL CORPORA- 
TION ACT (IY OF 1919), S. 105—VYacancy 
remission of property tax under—When -can bo` 
claimed .. 395 
MADRAS CITY POLICE ACT an OF 1888), 
S. 35—Licence to run a lodging house—Grant 
or refusal-of—Essential considerations.. 393 
——S.'75—Indecent or disorderly behaviour, 
what constitutes—Utterance of filthy and out- 
rageous language in a public place, if punishable 
under §. 75 .. 403 
MADRAS CITY TENANTS PROTECTION 
ACT OF 1922), Ss. 3, 4, 9 and 12 and Ro- 
gi on Act—Scope of—Tenant to be entitled 
to rights must continue to be a tenant of the land 
—Tonant loses the benefit by surrendering pos- 
session or entering into a new-lease—No ques- 
tion of conveyance of by tenant to- 
landlord, on tenant compensation—To= 
nant merely gives up the right to remove super- 
strocture—Declaration by tenant that he ig not 


tenant for declaration that he is E to right 
under the Act—Not maintainable 
MADRAS CO-OPERATIVE SOCIETIES ACT 
qau OF 1961)—‘Superseasion’—Meaning of— 
eating of power in a statutory tribunal—Duty 
es the tri bunal—Substantial justice to be ae 
-- 118 
a 28 (1) ($) and 28 @)(a) and R. 40— 
Sco body — Membership—Dis- 


catlon—Rem t payopat of 
arrears—Effect 197 
———J§, 72— on—Power to dissolve 


Interpretati 
the committee of any aint ae ets 
nion of the Registrar subjective— 
Scheme of S 64 (audit) rane aD an eri 


pection), if constitute jurisdictional fact: 


ed Den if could be su without apply- 
ing an objective standard —Tnitial thesis, a 
condition - JR 
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‘MAD. CO-OPER, SOCIETIES ACT—(Coatd.) 
———S CEEE SETE of the AETA 
per- 


n T Tp e E 
ects a consequential r atthe sta- 


a pa eE aes and omission of the 
ous committee, if can be mechanically attri- 
to the succeeding committes 178 


———S§. 89—Bar of sult under—Scope of— 
ety 


tlon—-Suit for arrears of rent against the society 
without leaveof Registrar—Ifmaintainable 18 


——_—Ss. 91, 96, 97 and 119 (2) H Gv) and 
Co-operative Societies Rules (1963), Ch. 


X R O el d licati 
an haar on under 
revision—All orders aa 


a X of EIDE oneal oder S 96 
R. 69 (7) beyond rule-making power.. 280 
MADRAS COURT-FEES AND SUITS VALU- 
ATION ACT CXIY OF 1955), Ss. 25 (a) and 40— 
Applicability 207 
— —S§. 70—Refund of Court- foe—Power of 
Court under—Mlstake or Ta VERIGE oe 
amounts to ea 


———Sch. II, Art. 1 (£1) iat one 


J Summons on the Original Sido of the- 


Courtfor flli var arbitration agreement in- 
to Court and refer dispute to an arbitrator— 
Court-fee payable—Nature of application. 558 


MADRAS CULTIVATING TENANTS PRO- 
TECTION ACT (XXV OF 1955)—Govern- 
ment Grants Act (XY of 1895), g rant of 


ment grant—Scope of 5. Agra T N 
Grants Act se 23 
——-—§. 2 (aa}—Explanation—Scope of—Sab- 
lessees of Cultivating Tenants not entitled to 
‘protection s 137 
———J. 2 (aa) and Ordinance I of 1958—‘Culti- 
Tenant’—Definition of—Government 

lication showing without amendment made in 
ordinance—M LJ. publication showing substi- 
tutes made by Ordinance—Correctness of —Ordi- 
nance not followed up by Act of Legislature— 
Substituted definition, whether of permanent 
nafure ane 


Saar 3 oO Os (b) A 4—-Scope—Cultivating 
b-lease—Question of 
fact aaa a eer or eal, if necessarily 


results in cessation of oe 166 


CERT CE aS 

an IV, Rr 
and 36—Browccaton for wilful 
Phlt of payment of property tax—Limitatlon— 
Service of notices under the Act—Mode.. 210 


———Proviso to S. 8 (2) and S. 9 (1)—-Inter- 
protation—Miuin sub-section (S. 8 (2)) dealing 
with the holding of ordinary elections to fill ordi- 
nary vacancies—Operation of proviso to S. 8 (2), 
ifganfined to‘stray vyacancies—Corporate 


parag- 
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nality—Municipal Council, a 
different from Municipal 
tute it—Body corporate will continue to be in 
existence deep ite vacancy inthe entire versa oe 
the councillors 71 


MADRAS ESTATES (ABOLITION AND 
CONVERSION INTO RYOTWARI) Act 
CXXVI OF 1948), S. 42 (1)—Perciod of limits- 
tion prescribed bed under—Scope of >. 443 
MADRAS GENERAL SALES TAX ACT 
Kee OF 1939), 3. 12-B (7) (a}—Review under 
Not intended to correct omission or 
of a in not placin k SA 
decision beforo Court 624 
— (I OF 1959), 8. 2 pha 
gra, end supplying fo, cuntomece ie 
grapher, and supplyin 
of oF gale involved-—Exigibility to tax 372 
MADRAS HINDU RELIGIOUS ENDOW- 
MENTS ACT (XIX OF 1951}, S. 35 @) @) 
(ar to resume aap by Collector— 
t, whether maintainab res 99 


MADRAS HINDU RELIGIOUS 
CHARITABLE END 


respect of— 
connected with—Appoint 

ment of fit under S. 64 (4) pending peti- 

tion under 3. 63 (a}—Legality 

———S. 45 (4)—Scope a 

MADRAS INAM ESTATES (ABOLITION 


AND CONVERSION INTO RYOTWARI) 
ACT CXXVI OF 1963 {nam— 
Title deed issued Government to the 


namdar—J 
vision of the Act ss 5B 
MADRAS LAND ENCROACHMENT ACT 


OF 1905), S. 7—Notice under—Effect— 
Panchayat to lease 

out lands for period—Tenants let 
[Into possession Panchayat—Government 


fey oe Pee een tivating land to 
= vi OF eee TEI 
MADRAS MUNICIPAL AUTHORITIES 
TERM OF ORNS AID on OF 
COUNCILLO (XXO OF 1963) 

as amended Madras ‘Act (XI of 1968) 
Proviso to S. 3 (e}—Interpretation—Term o 
office of the Counciil could 
extend or reduce the term by notification— 
Provision of an onabilng one > ie 71 
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oar eg PANCHAYATS ACT. OF 
1958), Ss 26 and 28—Judicial aut 

ing an election under the Act If a 
Court—lIf can set aside an ex parte order.. 344 


———f. 
markets— 


“MADRAS PRESERVATION OF PRIVATE 
FOREST ACT (XXXVII OF 1949),8 3 Q 
‘ Scope—Clearing of and on 
-of shed, if covered by the phrase “as an act 
done for the usual or customary domestic pur- 
pose °° -- 340 
“MADRAS PUBLIC TRUSTS (REGULA- 
TION AND ADMINISTRATION OF AGRI- 
CULTURAL LANDS) ACT (LVIIT OF 1965),. 
"Ss 2 (5) AG and 2 (14}—Scope—Intermediary 
ot contributing his own physical labour or that 
of any member of his family in the cultivation 
of the land, but sub-leasing it to others, iva cul- 
tivating tenant 238. 
MADRAS SHOPS AND ESTABLISHMENTS: 
‘ACT (XXXVI OF 1947) Ss 25 (2), 50 and 
'51—Sr0 ng eatablishment—Leave bene- 
fts—D ‘Award ia conflict with 
‘Act—Workers neither el 
Meier 4 Act nor genn 
un after duo sf ede Pisan pie 
‘applying Desal Award—Cannot be Pete 
for contravention of S. 25 


——3 4/—Soetting aside the sides of de 
Inissal—Pifect of aS 
ACT (VII 


‘MADRAS UNIVERSITY.. 

-1923), Ss 16 and 29 as amended by the Madras 
University (Amendment) Act, 1966—Madural 
University Act and Statutes of the ’ Madras 
“University, Chapter 19, S 10 and new statute 
ii Meeeepretaiion pe of tes com: 
‘talning namssof persons residingin the Univer-i 
šity area for five years only and not for Iife— 


could -be implied a 
MASTER AND SERVANT—Employee dis- 
missed from servico—Dismissal order set asidep 
under S 41 of the Midras Shops and Establish-, 
‘ment Act (XXXVI of 1947)—Employer declin- 
ìng to emlnoy—Later on, repudiation of rela-' 


tlonship of Master and Servant by employer—: 


Suit for reinstatement, by ESE E 
entitled to—Rights of ‘employee boa 

M VEM —“Actio 22rs0n alismoritur oum ae 
—ScCope ze 455 
MOTOR ‘VEHICLES ACT OF 1939), 


S 31—Ssope—Traisfer of ownership of motor 
Istered under the part if gets 


yahicles 

completed before the transfer of the registration 
certificate .. 263 
ca, 42 432 


r——Ss, 47 3), 48 (1), 57 G) and 64 ()— 
Interpretation—Stuge carriage permits, grant 
aad eter for permits, If could be enter- 
an thout fixing the ceiling aser S 
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- IF A CHRISTIAN WOMAN MARKIES A HINDU SOLELY IN A 
HINDU CEREMONY OF MARRIAGE IS SHE ENTITLED TO AN 
ORDER FOR MAINTENANCE UNDER SECTION 488 OF 
, THE CRIMINAL PROCEDURE. CODE. l 

2 = By = + 
I Dowaaw M. Dasari, Pifeior if Orhntel Lin th 
; University of London. 


This short sched is a criticism of Xunkiraman Nair v. Anaakuty}, the decision of a 
single Judge, Mr. Justice K. Sadasivan, There can be no doubt but that his judg- 
ment met the needs of justice: ‚The woman, whose right to maintenance had been 
challenged by a man who had kept. her as his wife for several years and who had 
begotten a child on her,.and who had recognised her as-his wife and his child as 
legitimate, was certainly morally entitled to be maintained by him, and the learned 
Judge, in upholding the Magistrate’s order, did what any right-thinking man would 
have wished him to do. But technically the decision was wrong. And the Indian 
law should be reconsidered, so that a better state of-affairs may be. arrived at? 
If, as I contend, Sadasivan, J.’ 5, decision was incorrect in law, but right in morals, 
the case of Annakutty convicts the Indian law oferror. Let uslookinto the matter. 

_ Marriages between Christians, and Hindus, take place, quite often, . ‘And it is 
of no use for upper-class Hindus, whether in Madras City or in New Delhi, to say 
that “ such people ought not to exist; it is better that we ignore them”. There 
are castes, of which the best known is that of the Nadars, amongst Sareea j 
between Ghristians and Hindus are common. Admittediy, the majority provide 
no practical problem, because one of the spouses is converted —though even there- 
an attempt is made sometimes to contend that the conversion was not complete or 
effective in law. When Christians are converted to Hinduism for this purpose, and: 
the union is accepted by the caste, the matter is not worth scrutiny, and in practice 
the sincerity of the conversion, and its relation to public policy, is not entered into. £, 
The fact that Pakistan might, in similar circumstances, take a very different view? 
is neither-here nor there, for Pakistan is not a secular State. 





1. (1967) K-L.T. 24 : (1967) M.LJ. (Crl.) 160. 

2.. A recent and typical caso is Seethalakshmi v. Ponanswamy, I.L R. (1966) 2 Mad. 373 : 
(1967) 2 M.LJ. 334 : 80 MLW. 15. 

3. Mhd. Mustafi Rahman v. Mrs. Rina Khana, P.L D. 1967 Dacca 652. Compere Mira 
Devi v. Aman Kumari, A.I.R. 1962 M.P. 212 (profession of a religion {s a formality) It permits a 
Christian anda non-Christian to marry in the forms prescribed by the Actitself In 1892 the 
Legislature believed that marriage between a Christian and a non-Christian was utterly 
outside scope of the Act of 1872. Thisis made abundantly clear by the provisions of the Marriage 
Validation Act If of 1892, which actually -penallses any person Licensed under section 9 of the Act 
if he performs any such marriage (section 6): Le., guch marriages must be performed under Parts 
a ee of not under the Act. . i 
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We are concerned here with marriages between Christians and Hindus in 
which neither spouse was converted prior to the marriage, and each retained his or 
her religious affiliation. I think most readers would agree that India being a secular 
State it is high time that if there is (asthere certainly is) a problem here there ought 
not to be one. As matters stand we have the personal law system, so that the 
Christian wife of a Hindu will have no rights against the Hindu at Hindu Law 
unless the Hindu Law itself recognises the marriage as valid, Alongside this particular 
situation there is the Indian Christian Marriage Act, 1872, which permits non- 
Christians to marry Christians; and there is the Special Marriage Act, 1954, which 

Indians of any religion or none to intermarry. The argument often heard 
gn sincer ` we have these - two statutes there should be no problem,, since the 
, spouses can get ‘their marriages registered under cither:of them, and if they are not 
intelligent cnough to do this, they deserve no consideration. But what of their issue? 
Should they have been more intelligent in choosing their parents ? I am afraid the 
difficulties of the couple who actually marry under Hindu rites, one of them being 
at the time a Christian, must be Avage in their own interests and in aiig 
interests of their childrens. -~ 


í pointed outin my Religion, Law eats State in India‘, that the Hindu Marriage 
Act, 1955, left it completely uncertain whether Hindus who married Christians 
under Hindu rites and ceremonies would be governed in matrimonial matters and 
otherwise by the Hindu Law. I had made the'same objection in my earlier book, 
Hindu Law, Pasi-and Present, but the only reaction was that a reviewer duly noted the 
fact*.. In uly Introduction to Modern Hindu Law 19631, I dealt-with the topic wy 
briefly, but a reviewer somewhat nastily declared ‘that I was’ completely wrong.” 

r fear he an did not know the: Hindu Law on a subiet 

> . The position is that the Hindu Marriage Act provides for marriages between any 
two Hindus ; and since it does not contemplate marriages between Hindus and 
Christians the : overriding ’ section applies. The previous law is only abolished so 
far as the Act of 1955'makes provision, and the previous law remains in force so 
far as it is not inconsistent withthe -Act’s provisions (section 4); From this it is 
evident that if a marriage between a Hindu and a Christian under Hindu rites was 
valid at Hindu Law before 1955, it remains so still. But the matrimonial regime 
will not necessarily be that faid down in the Hindu Marriage Act, except in so 
far as Justice, Equity and Good Gonscience so provide, until (that is to say) the non- 
Hipdu spouse is converted to Hinduism, whereupon (I apprehend) the matrimonial 
reliefs set out in the Hindu Marriage Act would be available to ‘them. But the 
reader will object : what is the use of this supposition, since the Indian Christian 
Marriage Actin the clearest terivis provides that a marriage between a Christian 
and a Hindu not registered in accordance with aie ee is void? This requires 
careful scrutiny. . 





4. London (Faber), 1968, page 342. 
5. S. Varadachariar at The Hindu, Sunday, 23 Peirin, 1958. 
6. At para. 262. 
. 7. S S. Nigam at Law Quarterly Review, April, 1965, page 315. I had never heard of 
Mr.S. S. Nigam until I read his detailed and curlously-pitched review of my book, and I have 
never heard of him since apart from two articles on the development of Hindu Law. ~ 
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I think we should commence with the Indian Christian Marriage Act. The 
position revealed is exceedingly unsatisfactory. Section 4 of that Act provides that 
“every marriage between persons, one or both of whom is or are a Christian or 
Christians, shall be solemnized in accordance with the provisions of the ncxt follow- 
ing section ; and any such marriage solemnized otherwise than in accordance with 
guch provisions shall be void.” If this were to be taken literally the position 
would be ‘as described by Napier, J., in his order of reference to the Full Bench in 
In re, Kolandatvelu®: ` ` i : 

“Ifthis section is not to be so read (t.¢., as not referring to marriages purporting 

to be solemnized in accordance with usage amongst Christians) it would follow 
that the Legislature in 1872 has declared void all marriages according to caste 
custom between a Hindu and a Christian, with the necessary result that the 
children are illegitimate and cannot acquire rights of property. I very much 
’ doubt whether the Legislature intended to interfere in this manner with Hindus 
among whom marriages are regulated by caste custom.” 
Sadasiva Ayyar,, J., in the same order of reference’ said ; a ` 
~ “If the word ‘solemnize’ as used: in the Act merely means `‘ celebration * 
> (including celebration with Hindu or, Mussalman rites), the Act cannot be said. 
, pot to violate the principle of religious neutrality followed almost without cxcep- 
, tion by the Indian Legislature; a violation which visits followers of religions other 
_ than the Christian with very severe criminal penalties for doing acts not prohjbited 
by those other faiths. .A construction which .credits the Legislature. with such 
. .violation should, if possible, be avoided. A Sunni Mussalman male.and a male 
- of one of several’ of the Shiah sects cai validly marry according to his law in, the 
permanent form and with Muhammadan rites a ‘Kitabia’........ If section 68 


_ Empress v. ‘Yohan? and Queen Empress v. Paul**, a Khazi who performs a marriage 
between a Mussalman male and a Christian female according to Mussalman rites 
- ig-liable to the punishment of transportation for ten years. Whereas a Christian 
minister or Marriage Registrar who performs.a marriage with Christian ritcs or 
.,the declaration ceremonies mentioned in section 51 between a. Mussalman 
male and a Christian female is not subjected: to any such penalty-and performs a 
- perfectly lawful and pvid act, It may be said 'that when section 4 declares that 
a marriage ‘ solemnized ’ otherwise than in accordance with section 5 by.tween 
two persons though one of, them alone is, a Christian is void, the Legislature 
“’ does interfere with the Mussalman religion and the additional imposition of 
criminal penalties of a severe nature on such solemnization by the latter 
section 68 does not, in principle, carry the interference further.” . . 
In spite of these sensible remarks the decision of the Full Bench was that when a 
Hindu purohit solemnizes a marriage between a Hindu and a Christian (he of 
necessity could not be appointed a Marriage Registrar, not being a Christian) he is 
guilty of an offence under section 68 of the Indian Christian Marriage Act, 1872. 
D nnn EEE nnn EEE 


8. (1917) IL.R 40 Mad. 1030 at p. 1032-33 : 33 M.L J. 113 at 115. 
9.. Ibid at p. 1035. l 

10. (1892) ILR. 17 Mad. 391. 

11. (1896) I.L-R. 20 Mad. 12. In fairness one should point also to the obiter remarks of 
Shephard, J., at Queen Empress v. Flsrher, (1891) I.L.R 14 Mad 342,361 "1M LJ 458 and tte 
opinion of the Legislative Council. expressed in the Bangalore Marriages Valicating Act (XVI of 
ly (preamble). 
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The judgment of the Court included the words, * Under that Act all marriages of 
Christians must be performed, on pain of nullity, in one of prescribed forms”. The 
reasoning was that the whole history of the legislation, in England and then in India, 

was to prevent clandestine marriages. ‘The reasoning is hardly sufficient to support 
that conclusion, which, though at first glance entirely supported by a literal inter- 
pretation of section 4, is obitsr and was not required for the decision of the question, 
which was that of the purohit’s guilt. To be weighed along with the Madras we 
have the Allahabad and Bombay views. They too do not deal with our question 
directly, and provide only sidelights upon it. But both in Emperor v. Maka Ram 
and in Saldanha v. Saldanhat*, the learned Judges agreed with observations in Madras 
that the validity’ of marriages was not the chief concern of the Act of 1872, and 
opined further that the Act was not intended to operate to the préjudict of persona | 
laws except as to matters of form. In the Allahabad casc, the circumstances in 
which were not utterly dissimilar with those of the South Indian situations with which 
T am concerned now, the Judges expressed great doubts whether the Legislature could 
have’ intended to prohibit, or render void, marriages performed in a non-Christian 
form and valid by customary law. ` These are only opinions, though. entitled ta 
great weight, becaus¢ common sense is behind them. In Sm, Swapna Mukherjee v. 
Basania Ranjan Jes!14, which was a bigamy prosecution, the husband was 
acquitted because the Court assumed that his alleged conversion to Hinduism was 
not valid and that therefore his marriage to a Hindu woman by Hindu rites was not a 
valid marriage, wherefrom he could not be guilty of bigamy. . So strict an interpreta- 
tion suited a criminal case of that description. But where their Lordships go on to 
Bay, without citation of authority, that .a Ohristian cannot marry a Hindu under 
Hindu rites and ceremonies they take as established something which the law has not 
yet determined, and though not obiter this expression of opinion could conceivably 
be per incuriam. To make matters worse we shall sec that when.it comes to proof 
of celebration of marriage for the purposes of applying section 488 of the Criminal 
Procedure Code, the Courts have not insisted upon -actual proof: thus it does not 
follow that the marriage is ‘‘ void” if one cannot show that it has been performed with 
all due regard for the “‘ prescribed forms ” laidıdown in the Act. - However, I must 
emphasise that the law had not (until our instant Kerala decision) gone so far as to 
dispense with proof of ceremonies conforming to the Act when there was proof that 
ceremonies inconsistent withthe Act were ae en that is quite another 
matter, + 


Thus, hi Sei: ta Stl i ih cai 
obiter opinions in Allahabad and Bombay, and the unsupported judicial opinion in 
Calcutta in more recent times, the legal pennies in Malabar as left in In re, 
Kolendaivelu™”, in 1917 is this :— 


(1) Irrespective of the validity of any marriage solemnized under the provi- 
sions of the Act of 1872; and 
(2) irrespective of the validity of any marriage solemnized under non- 
‘Christian rites between two parties one of whom only isa Christian (an issue which 
was not thrashed out thoroughly in the Full Bench judgment) ; 
emi 
12. (1918) ILR. 40 All. 393. 
13. (1929) LL.R. 54 Bom. 288. 
14. AIR. 1955 Cal. 533. 
15. (1917) I.L.R. 40 Mad. 1030 : 33 MLJ. 113. (5° < + 
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(3) it is a penal offence to celebrate a marriage ceremony purporting to 
marry a Christian and a non-Christian otherwise than in strict accordance with 
the Act (the severity of the penalty depending upon the gravity of the offence) ; 

(4) but it remains not finally decided whether a customary marriage between . 
a Hindu and a Christian under Hindu rites is valid as a marriage, the geticral infer- 
ence left after reading In re Kolandaivelut’-a being that itis not. In an area of 
India governed by Madras authorities that inference prima facie rules until a deci- 
sion to another effect is obtained from the High Court. 
- What does Hindu Law say upon all this? In Mrs. Chandramani Dubey v. 
Ram Shankar Dubsy?, the matter was gone into thoroughly and it was held that 
Hindu Law raised no objection toa marriage between a Hindu and a non-Hindu 
under Hindu rites. This need not be doubted. The dharmasasira rules do not 
contemplate a marriage between a Hindu and a non-Hindu of a sacramental, 
samskara type ; but it is clear that the dharmasastra never exhausted the whole 
Hindu Law of marriage, as even an elementary knowledge of legal history would 
confirm. In Rajammal v. Maryammal1’, it was held, following the Dubey caset’, 
that there is no rule of Hindu Law which forbids the subsistance of a marriage one 
of the parties to which is a non-Hindu. The learned Judge pointed to the ideals of 
the secular State and, rightly, held that the marriage was vaild. In the Dubey casel® 
the couple did marry under the Act of 1872, and the problem had been about the 
rights of inheritance of the issue. 

At this point the reader may ask, why was the Indian Christian Marriage Act 

section 4, not referred to in the case of Rajammal!?? The answer is simple. That 
Act was not introduced into Mysore State until 1st April, 1951, under the provisions 
of section 3 of the Part B States (Laws) Act, II of 1951. The marriage between 
the Hindu male and the Qhristian female, valid at Hindu Law, took place before 
that date. 
_ Thus we are in this position, that marriages in parts of India where the Indian 
Christian Marriage Act was not in force (and is still not in force) at the relevant ime 
the ceremonies we are discussing were not criminal offences and the marriages were 
(and are) valid ifin accbrdance with caste usage and custom. But as soon as the 
Act was introduced (for in the greater part of India it has been introduced) the 
discrimination the learned Judges in Madras complained of actually -came into 
effect. Yet, the fact that erelcbration of rucha marriage will be @ crinie- docs not 
determine whether the marriage is really ‘‘ void”. Such an anomalous situation is 
well known to all India. Several marriages Ce eee which it is a 
crime to procure or celebrate are unquestionably valid! | 

While I prefer the Allahabad view -and‘deplore the decision in ‘In re Kolandgia- 
osu 5g as did the learned Editor of ihe Madras Weekly Notes at the time (1917 
M.W.N. 184-185), Iam bound to take note ofit, and so are the judiciary in the 
Malabar area of Kerala. Perhaps one day the Supreme Court williron out this 
tangle. May be the contemplated Code of Family Law will arrive sooner. 
Meanwhile we cannot expect the High Court of Kerala to proceed as if there were 
no problem when the case is between persons domiciled in „the Malabar area, who 
were subjectto the Act since 1872. oe 


15.0 (1917) L.L.R. 40 Mad. 1030: 33 M.LJ. 113. 
16. ALR. 1951 All. 529 : (1950) AILL.J. 932. 
go AIR. 1954 Mys. 38. 
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Now in Kunhiraman Nair v. Annakutty'®, the wife -applied under section 488 

of the Criminal Procedure Code, and the husband denied the validity of the 
marriage. As we have seen, there were abundant materials which supported his 
previous belief that he was validly married .to her. In June, 1960 the couple 
‘were married simply and solely with rites such as are recognizable as rites appropriate 
to the marriages of Nairs. The husband urged that the ceremony was void under 
the Indian Christian Marriage Act. He was entitled to do so, relying purely and 
simply (though dishonestly) upon the wording of scction 4. He did this because he 
and his wife belonged to Malabar, were married at Calicut and had their matri- 
monial domicile in Malabar. The order petitioned against was that of the Munsiff- 
‘Magistrate of Manantoddy. Had the spouses belonged to the Cochin area or the 
‘Travancore area it would have been another story, since the Indian Christian 
Marriage Act was never introduced there’, The learned Judge said,?° 

“ We are not very much concerned in this case as to whether the marriage 

between the respondent and the revision-petitioner was solemnized under the 

` provisions of the Indian Christain Marriage Act. For the purpose of sectidn 488, 

Criminal Procedure Code, it is enough if the respondent satisfies the Court that 

she has been treated by. the revision petitioner as his wife.” 
And the learned Judge refers to an Orissa case which docs not entirely bear him out 
{it was between two Christians 1), and to which we shall turn presently. 

If this were to be correct (it is not) we should have in modern Indian law 
two standards by which to assessee matrimonial status. We have the validity of 
marriage as established by the personal, law of the spouses, or the personal laws of 
the two spouses where these differ (a matter of some doubt in this instance) ; and 
we have an ad foc validity for the purpose of the Criminal Procedure Code. This 
cannot be right. THe Criminal Procedure Gode, cannot authorise the Magistrate 
to treat as married two spouses who do not have the capacity to marry ; where the 
marriage could not have taken place ; where any actual marriage de facto: cannot 
have been valid ds jure; or where it has actually been declared null and void! This 
last point, which 1s obvious had to be established in Govindanwami Mudalier v. Muthu- 
lakskmi Ammal*; “Where there is a finding as to the status of the parties that there 
was no relationship of husband and wife between them, by a civil Court, it would 
obviously -bar a criminal Court from entertaining a petition under oO 488 of 
of the Code.” 

The law on these points, it is submitted, is as follows. The burden of proof of 
‘the ‘subsistence of a valid marriage lies upon the applicant wife: Manickam v, 
Poonsavananvnal*?; older uncontradicted authorities to the same effect: Pwa Mav. 
San Hia**, Wafoonv. Ma Then Tin*?*, -A definite finding that the applicant 





18. (1967) K.L.T. 24 : (1967) M.LJ. (Cri.) 160. 

19. The section reads “Tt extend to the whole of India (except the territories which, immedia- 
tely before the 1st November, AC ain oer ga Manipur and 
Jammm and Kashmir). See Civil Court Mannual (M.L-J.) Vol. 1 (1959), page 636. Manipur 
in fact Has recelved the Act as a result of the Part C States (Laws) Act, XXX of 1950: The Miscel- 
Janecous Personal Laws (Extension) Act, XLYIII of 1959, did not extend the Indian Christian 
Marriage Act, 1872, to any territories. 

20. (1967) K.L.T. 24, 25 : (1967) M.L-J. (Cri.) 160. 

21. (1966) 1 M.LJ. 208 : (1966) M.LJ. (Crl.) 179. 

22. ALR. 1934 Mad. 323 : 66 M.LJ. 543. 

23. ALR. 1914 Low. Bur. 266. 

24. ALR. 1914 Upp. Bar. 30. 
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is the husband’s wife must be recorded if the validity of the: relationship is chal, . 
lenged. Only legally married wives are entitled to maintenance, and the High Court 
will interfere if the Magistrate awards maintenance without justifying his action by 
a finding as to the relationship ; A T. Lakshmi Ambalam v. Andiammal™®. In many 
such cases the man contends that the woman is only a concubine and that no valid 
ceremony ever took place. Such questions must be decided by the Magistrate in 
his own Court : Mi, Mangli v. Ganda Singh!, Mi. Ganga Devi v. Ram Sarup?, approe 
ved in Mathura Bai v. Mt. Marackoo Kuer®. If the-question is whether the couple. 
lived as man and wife or as a man with his concubine, and if no evidence as to the 
marriage js -forthcoming, the Magistrate is not compelled, as a civil Court is in. 
Testitution cases, to demand strict proof of the marriage ceremony. The presump- 
tion raised by-several years of open and tontinuous cohabitation, accepted by the 
community as a marriage, and confirmed by the birth of issue taken generally as 
legitimate, will suffice and the Magistrate may proceed upon that basis alone `: 
KGB. David v. Nilamoni Devit, (a marriage between Christians in Orissa, pur- 
Porting to have taken place in conformity with the Indian Christian Marriage Act 
may be proved from cohabitation and repute, for strict proof of the ceremony, 
¢.g., the qualifications of the minister, may be impossible and unreasonable) ; Satish 
Chandra Sen Gupta v. Charu Balat ; Bogis Mangati v. Applama® ; Parvathy Ammal v. 
Gopala Goundar! (saptapadi omitied) s ; -Vesraraghava Gramani v. Bommiammal 
{presumption held) 8, 8; Gopal v. Gopal (presumption rebutted) *. 

Where the marriage is challenged by the husband upon a ground which is 
plainly intelligible to the Magistrate, or the High Court acting in revision of his 
order, there is no objection to the validity’s being tried by him or by the High 
Court : Manickam v. Poongavanammal 1? (marriage between sub-castes valid at -Hindu 
Law though unknown to custom)!1.° Where the marriage was iregular but not 
invalid, the order under section 488 must be made, even though the personal law 
shows that such marriages ought not to take place, and the Magistrate may take 
judicial notice of the difference between irregularity and nullity: Maung Pathan ve 
Ma Sant? ;, Conally v. Conally1*, , 

Where, on the other hand, the husband contends that, though he lived with 
the applicant as his wife, they could not have been validly married because of some 
abstruse point of personal law, upon which rulings are not readily to kand (they were 
asin our instant case), the Magistrate may award maintenance, and his order may be ` 
terminated or vacated if and when the husband succeeds in a declaratory suit or a 





25. A.LR. 1938 Mad. 66 : (1937) 2 MLJ. 885.. 
1. ADR. 1932 Lah. 301. 
2. ALR. 1939 Lah. 24. 
3. ALR. 1946 Pat. 176. 
4. AIR. 1953 Orisea 10. 
5. ALR. 1962 Tri. 61. 
6. ALR. 1932 Cal. 866 : LL.R. 59 Cal. 1257. 
7. (1956) 2 M.LJ. 468. 
8. AIR. 1955 Mad. 3194 (N.U.C.) 
9. ALR. 1955 (Punj.) 1039 N.U.C. 
10. 66M.L.J. 543 : ATIR. 1934 Mad. 323. 
ll. ALR. 1934 Mad 323: 66 M.LJ. 543. 
12, AIR. 1939 Rang. 207. 

13. AIR. 1931 Pat. 213 : 133 I.C. 175. Where, however, the personal jaw: Or, iene utterly 
forbid the marriage, asin Claudia Jude v. Lancelot Jude, 1.L.R. (1945) 2 Cal. 462, oe under 
ae of 1872 is void, notwithstanding compliance with its forms. 
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- petition for nullity in the civil Court: -` E.S, Nath Das v. 5. Dassit%g ; | Satish 
Chandra Sen Gupta v. Charu Bala, 

Now in many cases the personal law includes the right of divorce otherwise 
than by decree. It is notorious that a husband’s divorce of his wife under Muham- 
madan Law operates to put an end to her rights under section 488, and he can 
exercise his right to divorce her even in his answer to her application. The Magis- 
trate has no jurisdiction to ignore this divorce. Similarly, many castes have 
customary divorces, and the husbands claim that the wife has already been divorced. 
In one very strong case the High Court held that the Magistrate should have awarded 
maintenance under section 488 though at one time the wife was living with the 
husband’s brother as if she were his wife and so had raised the presumption that 
she had been divorced. But it was not proved on the husband’s behalf that he 
divorced her under Hindu customary law, nor that any panchayat had met to dissolve 
the marriage or to recognise its dissolution by him: Babu Nandan v, Mt. Puniait. 

In conclusion I am under the impression that in Kunhiraman Nair’s case", 
the-learned Judge'should have taken notice of the invalidity of the marriage (since, 
whatever we think section 4 of the Indian Christian Marriage Act ought to mean, 
an authoritative opinion of the Madras High Court was available to him), and 
should have set aside the Magistrate’s award—tven though that would have been 
hard on the hapless reputed wife. If he believed that the law of Travancore-Cochin 
applied, he should have taken issue as to domicile, and the question would have becn. 
argued and recorded. It evidently did not apply, and the Act of 1872 went to the 
root (or must have appeared to go to the-root) of the marriage. True, strict proof 
of marriage is not always required, but .where the marriage is denied upon the 
ground that no prescribed ceremony took place,:but rather that a non-prescribed 
ceremony took place, and this is not contested by the wife, the whole question 
af ““ marriage by repute ” falls to the ground. It is well known that solemn taking 
of women as concubines is an institution of Hindu usage, with which the Anglo- 
Hindu Law has failed to cope adequately. On the whole section 488 of the Criminal 
Procedure Code, has enabled many second-class marriages to count as marriages 
for the summary protection of discarded women : and that is probably consistent 
with public policy. The best way, one would think, of teaching men not to take 
women in forms ostensibly matrimonial but actually and intentionally as initiatory 
of concubinage is to nail them under section 488, But this argument is not enough 
to rescue the decision of Sadasivan, J., from technical inaccuracy. 

_ Had the learned Judge been properly served by Counsel he would, I surmise, 
have submitted the question to a Full Bench 'in the Kerala High Court, Had 
this been done the discrepancy between Malabar law and Travancore-Cochin 
law would have been ventilated, and some Kerala legislation would have resulted. 
The Kerala Legislature has tidied up so many corners of the confused personal 
laws of Kerala that this surmise seems quite reasonable. 

Meanwhile let us devoutly hope that section 488 will not be allowed to create 
a new matrimonial status, called by a special name so that we have “Hindu 
marriages, Muslim, Jewish, Christian, Parsi, and Special marriages, and a final 
category ‘ Section 488, Criminal Procedure Code, marriages?” That would really 
be intolerable. — 


1937) 41 Cal.W.N. 898. 

14. ALR. 1962 Trip. si. 

15. ALR, 1926 All. 

16. (1967) K.LT. 24: Toen MLJ. R 160. 


A, 


I] THE MADRAS LAW JOURNAL. me 9 


? - APPEALS IN RENT CONTROL CASES. ~; 77. 
By 
T. 5. SUBRAMANIAN, Advocate, Tiruchy. 


- Ip the Madras Rent Control Act had originated from a benign feeling to amelio- 
rate the tenants from the exploitation of landlords, as building accommodation 
became more and more scares in course of time, one would have thought that the 
working of the provisions in the Act would be compatible with equity, and parity 
with other enactments, That, it is not absolutely so,‘is best illustrated by the time 
limit prescribed for preferring appeals, That is to say, that whereas in almost under 
all other Acts of civil nature the time allowed for filing of appeals against the 
judgment inthe original Courts is go days, in Rent Control cases itis only 15 days, 
It some times happens that if an aggrieved party—generally a tenant—as in the 
majority of cases it is only a proceeding for eviction by the landlord—by sheer 
inadvertence or lassitude believes that ‘as in other civil cases the time for appeal 
available would be 30 days, he would‘have to ruc for his ignorance, in howsoever 
good faith it might be. It seems to be a little bit strange, why when one wants to 
do real good to the tenants, as a class, by the Act, the effect of it is sought to be 
crippled by the cutting down of the time for appeal to only 15 days as against 30 
days in other cases. l 

A valuable right of appeal ought not to be curtailed or stifled by restriction of 
time in rent control cases alone, more so as at the present juncture when the condi- 
tion of tenant vis-a-vis landlord instead of becoming better has only worsened. 
The enlargement of appeal time to 30 days will serve the landlords also equally 
as well if they prefer. I hope the authorities concerned would rectify the defect. 
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EGAL STATUS OF OUTER SPACE, 
By 
V. G. GOSWAMI, M.A., LL.M., Advocate. 


THE impact of scientific and technological developments has aundi 
changed the thinking of the people of almost every nation. Some years ago, it 
‘was beyond the imagination of human mind that a day would come when men 
from earth might visit other planets, The credit goes to the Space scientists who 
have been constantly engaged in projects towards direct planetary activities. The 
nature of the recent developments and projects indicates shift towards such activities. 
“The aim is to explore the Moon, Mars and Venust 3, 


It is remarkable that expectation to land man on the Moon by the end of 1969 
has been realised. 


‘The Apollo-11 mission had a fitting climax on 24th July, 1969 when the men 
‘who left their mark on the Moon returned to the pay in full view ofa global 
\ television audience. 


oa The fascinating arena of Outer Space has given birth to many scion in 
the relations of nations on the earth. The launching of carth satellites and space’ 
rockets has had its indirect effect on International Law. A new problem has 
come to existence, that is the Law as to interplanetary space.?-* According to Dr. 
ad. W. Jenks! to determine the legal status of Outer Space is one of the. immediate 
problems. 

. The present article is an attempt to study the problem to determine the legal 
status of Outer Space in’ its different aspects. The main questions in this regard 
are: what is the definition of Outer Space ? What is the legal status of Outer Space? 
Whether Outer Space, Moon and other planets are in the category of ‘ Res Nallias’ 
or ‘ Res Communis Omnium °, Whether there is a legal vacuum in regard to Outer 
Space, if not, what law is to apply to such field ? 


The precise definition of Outer Space depends on the precise definition of 
Air Space on which a subjacent state extends its sovereignty. Asan exact definition 
of * Air Space ’ is not formulated and as yet the exact boundary between Air Space 
and Outer Space has not been determined by the States, difficulty to define Outer 
Space is a perplexing question to be solved. 


But efforts are being made in this sphere. The Committee on the Peaceful 
Uses of Outer Space unanimously adopted to report to the General Assembly 
during its eleventh session held between 15-18th October, 1968. Regarding the 
future work of the Legal Sub-Committee, the Committee expressed the hope that 





1-2. Jn re Csabafi and Savita Rani, ‘Tho Law of Celestial Bodies’, 6. LJ.I.L. (1966), page 


3-4. G. Osnitskaya, ‘Legal Aspects of the Conquest of Space’—Review of Contemporary 
Law, December, 1960, page 51. 
5. ‘Common Law of Mankind’, page 388401. 
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convention on the fabulity for damage caused from launch objects into Outer 
Space and other subjects PN questions relating to the defini 









Although the Outer Space is a new-comer to legal 
it has drawn the attention of International Lawyers to the 


18 concerned, there is an urgent need but whatever definition ma ae it shor 
be an agreed one. It may be submitted that Outer Space begin’ Pee ay the hat 


where it is possible to place a satellite into orbit. [Py DB F p 


- The question has been raised about the legal status of Outer : 
theories have been proposed. Some argued that Outer Space, the Moon and other 
planets are in the category of ‘ Res Nullius’? which would permit appropriation by 
States through methods which might be those based on traditions established on 
earth or by new arrangements more suitable to space. Some have argued that 
Appropriation of Space between heavenly bodies is impossible or at least i improper. 
Some others urged that space and planets are in effect for perpetual use of all. 
Another group advocates that space and the heavenly bodies are not subject to 
appropriation or control by individual States. Yet another argument is that ‘ Res 
Communis Omniwn’ or ‘ Res Extra Commercium’ -must be subject to international 
control to prevent the misuse of the arcas in question and danger and damage to 
other persons or nations. 


- As International Law regulates the conduct of States towards each other, it 
‘will continue to do so wherever intercourse between states occurs, whether on land, 
on the high seas, in the Air Space, or in Outer Space. The above principle was 
explicitly recognised by recent unanimous resolutions of the General Assembly 
stating that principles of the Charter of the United Nations and International 
Law will apply in Outer Space. -The Resolution 1721 (XVI) commends to the 
States for their guidance in the aoe arid uses of Outer Space, the following 
principles: ? 

(a) International Law Sai the Charter of United Nations ee to 
Outer Space and Celestial Bodies. 

(b) The Outer Space and Celestial Bodies are free for exploration and use 
dy all States in confirmity with International Law and are not subject to national 
Appropriation. 

Another important resolution has been adopted by the General Assembly 
known as ‘the Declaration of Legal Principles’ consisting of nine important para- 
graphs. It was adopted on 13th December, 1963. The principles cnunciated in 
Resolution 1721 (XVI) have been re-affirmed with ‘light language modifications. 
In these principles, there are also provisions with respect to the aac of States 
for damage caused by their space vehicles. ® 








6. U.N. Monthly Chronicle, November 1968, pp. 27-28. 


7. General Assembly Resolution Hel (XVI), 20th December, 1961, Year Book of United 
Nations, 1961, pages 35-36. 


8. U.N. Doc, A/Reso/1962 (XVII), 13th December 1963. Year Book of United Nations 
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The fact that the States do not claim sovercignty over Outer Space does not 
Give rise to the existence of a legal vacuum, in the sense.that there exists a gap in 
law concerning that area over which States do not claim sovereignty, as several 
representatives felt that there were as yet no legal norms in existence governing 
occurrences in Outer Space and that Outer Space was a judicial vacuum. This 
appears from the statements made by the representatives of Austria, Chile, Italy and 
Yugoslavia’, i i 

No doubt the situation is so novel and unprecedented that it would be fruitless 
to attempt to translate the whole corpus of International Law and to apply it mechani- 
cally to Outer Space, without any distillation or process of refinement. The appli- 
cable law may be difficult to formulate in precise detail, but it cannot be argued that 
law has no relevance at all in this context, The Netherlander Schurmann argued 
that the general principles of law recognised by civilized nations must be applicable 


even now to relations of nations in Space, 1° 

All universally accepted rules of International Law, that is; inadmissibility 
of the use of force in solving international disputes, non-injury of foreign citizens 
and their property, Governmental responsibility for the activities of their represen- 
tatives, etc., apply to the Cosmos as well. The presence or abence of scparate 
specialized legal systems corresponding, for example, to International Maritime 
Control, cannot abolish the generally recognized principles of law prevailing in 
our time wherever peoples are active on land'or sea or spaces? ' 

Mr. Zhukov also pointed out that undoubtedly it is on the-basis of generally 
recognised principles of International Law and above all the principle of peaceful 
co-existence of States with different social and economic systems, that the new 
branch of law, the Space Law will be formed. 13 

According to Mr. Becker, the U. N. Charter provisions, specially for example, 
Articles 1 (4), 2 (4) and Article 51, etc., may be extended to Outer Space. In the 
same way the Statute of the I. C. J., juridical equality of access to the resources of 
Outer Space, respect for territorial sovereignty and integrity and the right of self- 
defence may be applied to Outer Space? — a ao 

On the same footing Omitskaya pointed out that in the event of improper Use 
of Cosmic Space, any State has a right to take the measures permitted by.modern 
International Law, inchiding in the event of armed attack through space, measUres 
of individual or collective self-defence as provided for in Article 51 of the United 
Nations Gharter.t¢° 0S na ore ae . 

The freedom of Outer Space inevitably invites comparision with freedom of high 
scas by analogy to the principle of freedom of the open seas, which beyond the limit 
of territorial waters and special maftitime zone do not belong to any one and are 
ne ee 

9. U.N. Doc. A/C1/S. R. 982, pages 8-10; 989, page 5, 990 page 5.- l 

10-U. N. Doc. A/C1/S. R. 987, page 2° ' a a 

11. Korovin, ‘ International Status of Cosmic Space’’, Reprinted in ‘ Symposium’ page 1070. 


(A Symposium was arranged for the use of Committee on Astronautical and Space -Science 
(U. S. Senate) by- Legislative Reference Service, March, 1961, hereinafter cıted'as ‘ Symposium ’: 


12. ‘Conquest of Outer Space- and some Legal Problems of Internatioral Relations 
International Affairs (Moscow, 1059) pages 18-19. ee, e : 


13. ‘Major Aspects of the Problems of Outer Space,’ Reprinted in ‘Symposium’ page 400. 


‘14. * International Law ‘Problems of the Conquest of the Space’; Repr inted‘in ‘ Symposium, ” 
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in general use by all nations; the upper atmosphere—can likewise be considered a 
zone of open air in general use by all nations,15 This type of anology has been 
emphasised by earlier writers. E l TEE 
Dr, Jenks observed : “‘ Space beyond the atmosphere of the earth presents a 
much closer analogy to the high seas than to the air space over the territory of a 
State. 16” ae 
The underlying principle determining both the status of high seas and Outer 
Space is that of ‘Res Communis Omnium.’ If this analogy of seas is used prudently 
it can be a imore useful depository for formulating the laws of Outer Space. A 
number of other analogies tuitable for the development of a law of Outer Space 
includes the Antarctica Treaty and whole body of Air Law.17 
__ According td Mr. Becker18 Article: 4 (2) of the Antarctica Treaty is relevant; 
which is as under: 
‘No acts or activities taking place while a treaty is in force shall constitute 
a basis for asserting, supporting or denying any rights of sovercignty in Antarctica: 
No -new claim- or enlargement of an existing claim to territorial sovereignty in 
Antarctica shall be asserted while-the present treaty is in force:1#’ a 
` The above discussion suggests that the problem of determining the legal status of 
Outer Space has drawn the attention of International Lawyers of almost all 
countries, As Mr. Lincoln P. Bloomfield observed, ‘* In Outer Space the problem 
is already before the Nations. It will become acute when the ` first man from the 
carth sets foot on the moon, predictably within ‘this decade. What ground rules 
should govern the status of the Moon and the planets in the light ‘Of all this P”? a0- ` 
_ Several legal principles have been suggested ‘by contemporary writers. Dr; 
Jenks defines space beyond the atmosphere as ‘ Res Extra Commercium,’ incapable 
of appropriation by projection, of ‘territorial sovéreignty. ` He Proposed that 
sovereignty over unoccupied territories beyond the earth as well'as title to natural 
resources be’ vested in the United Natigns,*1 ~ 
_, Mr. Bloomfield opines that the high seas analogy is a logical and useful one, 
but at the same time is more complex than it appears, Nevertheless the analogy’ 
is sound and should undoubtedly be applied to Outer Space as a whole, 33 7 
, The concept that Space is ‘ Res Nullius’ and therefore is subject to acquisition 
was rejected by several U. N. spokesmen who termed the appropriation of space and 
heavenly bodies impossible or at least improper.*8 Other respresentatives seemed 
to insist that, Space, the Moon and other celestial bodies were owned 24 or belonged 25 
ee: 


” 15. Zodorozhnyl, ‘The artificial Satellites and International Law,’ Reprinted in ‘Symposium’ 
doc. clt., page 1049. i i 
~ 16. ‘Common Law of Mankind,’ page 388. = 
17. J. F. Mcmahon, ‘Legal Aspects of Outer Space’, B. Y. I. L. 1962, page 358. ` 
18. ‘Major Aspects of the Problems of Outer Space,’ loc. cit., page 402. ` 
19. Antarctica Treaty, signed in Washington, Ist December, 1959, Ea 
20. The Prospects for Law and Order; Outer Space : Prospects for Man and Society (1962), 
pago 158. i i i f 
21. Common Law of Mankind, page 388. - : i 
22. "The Prospects for Law and Order’, loc. cit., page 158. D aa 
23. Comments by the representatives of Australia, Philippines, U.N. Docs. A/CI/SR: 986, 
Page 9,991, page 6 and 992, page 3. ~ =e i pa : 
~ 24. Venezula, U. N. Doc A/C1/SR. 990, page 2. 
25. Iran U. N. Doc. A/C1/SR. 988, page 7. 
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or were the common domain! or the common propcrty,? of the world or of all 
nations or of all peoples. 

The Canadian representative suggested that the whole Outer Space might 
belong to the world as a whole, and that jurisdiction over space and its contents may 
properly vest in the United Nations.’ 


The view that control of Outer Space should be vested in the Unitcd Nations. 
seems to hold good. Dr. Jenks observed ‘It would be entirely fitting that the 
control of activities in space should be regarded as a world responsibility and every 
effort should be made to explore and apply such a sofution of the problems from the 
earliest stages of development. Legislative authority over such activities might be 
- regarded as vested in the General Assembly of the United Nations acting through 
or on the advice of somebody specially composed, on the analogy of the International 
Atomic Energy Agency to give an appropriate measure of influence to States in. 
a position to make a positive contribution to the exploration of Space.”4 A 
similar view appears to have been taken by Mankiewicz also. Precisely on account. 
of multifarious difficulties presented by the definition. .of rights"in Outer Space 
many delegates both at the First Commission of the 13th session of the U. N, General 
Assembly and the Ad. hoc Committee, have advocated the creation of a U. N. 
Specialized Agency with exclusive powers to regulate and control all activities 
iñ Outer Space which would þe placed under its ‘absolute authority! | 


The suggestions proposed above haye, to some extent, been implemented by 
the Space Powers. - Professor C. Q. Christol observed: “< « This has been portrayed. 
in the Political legal policies of States possessing either: ipag resources or space 
prospects, It has been the approach at the international decisional level, where 
since 1958, the United N ations has become’ the major Sa for the advance 
ment of International ‘Space Law principles and rules. ©” 

It becomes, therefort,  élear that Outer Space i is not beyond the reach of Jaw: 
It may, however, be submitted that the ‘ Res Gommsrcium ’ nature of Outer Space 
and Celestial Bodies has been the dominating international legal -principle in this 
_ respect. Learned writers opine that this'is the ‘ohly legal principle to which both, 
the United States and the ‘Soviet Union have officially committed themselves, 
because the ptinciple expresses the common’ consent of the thankindi? | ``) 

One may: appreciate the provisions of Space Ireaty® conaluded in *1966- 
The proposed control of the’General Assembly Has; however, beén recognized, as it. 
provides that the nature, conduct, locations and the result of space actiyitics should, 
to the greatest extent feasible and practicable, be made known to’ ‘the Secretary- 
General of the United Nations for disseminating them. and to the 1 public and, the 
International Community. a oS 


+ 





1. Greece, U. N. Doc. A/CI/SR, page 4. 

2. E. I. Salvador, U. N. Doc. A/C1/SR, 992, page 3. 

3. U.N. Doc. A/CI/SR, 989, page 9. See also Howard J. Taubenfeld, ‘The United Nations. 
Consideration of the Status of Outer Space’ 53, A.J.I. L. 1959, pages 400-405. 

4. ‘Common Law of Mankind’, > pages 393-364. ` 

5. R. H. Mankiewicz, ‘Legal Regine and Conditions for the use of Space Vehicles.’ Review- 
of Contemporary Law, December, 1960, page 49. 

6. ‘Space Stations :. A lawyer’s point of view’ 4, I. J. I. L. (1964), page 488. 

7. Imre Csabafi and Savita Rani, loc. cit., page 223. 

8. ‘Treaty Concerning the Exploration of the Moon and other Celestial Bodies’, 
Internation! Legal Material, Vol. V, November, 1966, pages 1109-1112. 

9. American Reporter, 21st December, 1966, page 1. ~ 
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To curb any aspirations on the part of any state which may be inclined to assert 
individual authority in Outer Space, the Treaty prohibits any type of national 
appropriation in Outer Space, a provision which makes Outer Space ‘Res Com- 
manis Omnium ° unlike the air space over the territory of a State.1° 


The awareness among nations that space activities in a legal vacuum would. 
lead to a gradual erosion of the above principles is manifested in the stipulation 
that activites in the exploration and use of Outer Space including the moon and. 
other celestial bodies shall be carried out in accordance with International Law: 
including the U.N. Charter.?? . 


However, many principles of International Law as they are today, s.g., those 
concerning appropriation of unclaimed territories, and provisions of U. N. Charter,. 
é.g., those concerning the use of force in certain exceptional circumstances like: 
self-defence, cannot and should not be made applicable to Outer Space; on the 
other hand, an elaboration or clarification of the exact principles that are applicable 
to Outer ‘Space would ‘have been too premature-and inadvisable in the present: 
state of space technology, when many things about Outer Space still remain to be 
known. Suggestions to define those- pune were made ene deliberations. 


but were not sd ce 18 


4- 


' So one has only to conclude that what i is ‘applicable to Outer pace. is not: 
International Law and the U.N. Charter in toto, but only those principles and rules 
consistent with, the principles embodied i in the present treaty. Thus there remains 

no legal vacuum in Outer Space. , -The essential thread which Taps through the 


awe 


the idea of international co-operation in space activities, 13, . 


The treaty is a.marked success in this field, ET it is noi sist ig. 
Specialized Agency should be established vesting powers in it-to control activities 
in Outer Space and Celestial Bodies under the supervision of the General Agsembly- 
of the United Nations. „The legislative powers should be regarded as vested in the 
General Assembly which may formulate rules and principles with the help of the 
Legal Sub-Committee on the Peaceful Uses of Outer Space. 


The laws relating to Outer Space are under consideration and they are gradually - 
taking shape. It would be proper to recall that a conference has been convened. 
at Vienna between 14-27 August, 1968. The General Assembly on 20th December, 
1968 unanimously commended the results of the conference on Exploration and. 
Peaceful Uses of Outer Space, welcomed the decision of the Gommittee on the Peace. 
ful Uses of Outer Space to examine various proposals for U. N. activities in this 
field, reaffirmed the common interest of mankind in further space exploration for- 
peaceful purposes, welcomed the entry into force on 3rd December, 1968, of the 
agreement on the Rescue of Astronauts, the Return of Astronauts and the Return. 
of Objects launched into Outer Space; approved the establishment by the Outer- 
Space Committee of a working group to study and report on the technical feasibility 
of communication: by direct broadcast from satellites; and endorsed the sending of 





10. M. Chandra Shekharan, ‘The Space Treaty’, 7, IJI. L, Jan. Pes Dage Oe 
11. ‘The Space Treaty’ (1966), Article 3. 
12. M. Chandra Shekharan, loc. cit., page 63. 

g 13. Ibid, page 62. 
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# group of scientists to Mar Chiquita, Argentina, to report on the ae of a 
station there for United Nations sponsorship.14 

As the Committee began its debate on 17th December, 1968 ie Chairman of 
the Committee declared that the second decade of Space Exploration had begun 
and within a few days men would be orbiting the moon. The permanent interest 
-of United Nations lay in the peaceful utilization of the scientific and téchnical 
achievements in the exploration of Outer Space for the benefit of all mankind. It 
-was with that purpose in mind that the United Nations had convened an Inter- 
‘national Conference in Vienna. The conference had ‘examined the practical 
benefits of Space exploration and the opportunities available to non-space Powers 
for international co-operation, ` with special relevance to., the needs of the 
developing countries. 15 

The USSR representative said that the agreement on the rescue and the 
-Teturn of astronauts was of great importance, as was the proposed convention on 
liability for damages which might be caused by objects launched into space. The 
Outer Space Committee should now make every effort to have the convention apply 
not only to damages on carth and in the air but also in Outer Space. The 
“USSR had great interest in such items as the definition of the aaa of Outer 
‘Space, the use of Outer Space and celestial bodies18. 

The United States believed that the liability convention must ee a way 
-of resolving a dispute on a claim which both the claimant and the launching’ State 
-were not able to resolve. A dissatisfled claimant State shduld be able to invoke the f 
jūrisdiction of a impartial tribunal with power to decide on an amount for which a ` 
daunching State might be held liable. Sucha proven Y was essential if the liability 
convention’ was' to be successful, 17 


The Indian delegation hoped that the space Powers would accept reasonable 
ee ee ee 8 ACNEE 
„convention on liability could be concluded.18 | 


‘The-above discussion shows that efforts are being made to ccna principles 
tto meet future situations. It is excpected that the legal oe would be 
sable to define the concept of Outer Space. - 


a 
14. U. N. Monthly Chronicle, Jan. 1969, page 62. Eee 
15. Ibid., page 62. 
16. Ibid., page 63. 
17. Ibid, page 65. 
18. Ibid., page 66. 
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THE EXTENT OF ‘ UNDUE INFLUENCE’ BY MINISTERS 
IN ELECTIONS 
By 
C. P. BARTHWAL.* 

An attempt has boen made in the present paper to study as to how far a Minister’s 
participation in an election campaign to further the prospects of a candidate belonging 
to his party would amount to ‘undue influence’. Minister’s participation in an 
election campaign may take varied forms. He might address public meetings, make 
several promises to electorates for the redress of their grievances if they voted for 
his party’s candidate, issve a whip to the members of his party to vote for the party 
nomines or issue an appeal, atc. 


The Representation of the People Act, 1951, defines ‘ undue influence’ in the 
following manner : 


Section 123 (2) Undue influence, that is to say, any direct or indirect inter- 
ference or attempt to interfere on the part of the candidate or his agent, or of any 
other persons with the free exercise of any electoral right : 

Provided that— ; | l 
(a) without prejudice to the generality of the provisions in this clause any such 
persons as referred to therein who— as 
(£) threatens any candidate or any elector, or eny person in whom a candidate 
or an elector is interested with injury of any kind including social ostracism and 
excommunication or expulsion from any caste or community ; or 
(i) induces or attempts to induce a candidate or an elector to believe that 
he, or any person in whom he is interested, will become or will be rendered an object 
of divine displeasure or spiritual censure, 


shall be deemed to interfere with the free exorcise of the electoral right of such 
candidate or elector within the meaning of this clause ; 


(b) a declaration of public policy, or a promise of public action, or the mere 
exercise of a legal right without intent to interfere with an electoral right shall not 
be deemed to be an interference within the moaning of this clause. _ 


Undue influence, as defined in the above, clause, j.e., clause (2) of section 123 
is very wide in terms and includes four different forms of interference, viz., direct 
interference, indirect interference, direct attempt to interfere and indirect attempt to 
interfere. It is nowhere laid down that such interference should be by the method 
of compulsion. It includes such interference or attempt to interfere by any method. 
It definitely includes the measure of inducement where there will be no compulsion 
at all, although the inducement must be of such a powerful type as to leave no free 
will to voter in the exercise of his choice. But even though the definition in clause 
(2) of section 123 is wide in terms it cannot take in mere canvassing in favour of a 
candidate at an election. If that were so, it would be impossible to run democratic 
elections. 


Pa * Lecturarin Political Science, Lucknow University. j 
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Sub-Clause (a) of Clause (2) shows what the nature of undue influence is, though 
it does not cut down the generality of the provisions contained in clause (2). Where 
any threat is held out to any candidate or any olector, or any person in whom a 
candidate or an elector is interested and the threat is of injury of any kind including 
social exclusion and excommunication or expulsion from caste or community, that 
would amount to interference or attempt at interference with the free exercise of an 
electoral right and would be undue influence. Again, where a person induces or 
. attempts to induce a candidate or an elector to believe that he, or any person in whom 
he is interested, will become or will be rendered an object of divine displeasure or 
spiritual censure, shall amount to interference or attempt at interference with the free 
exercise of an electoral right and would be undue influonco. The above explanations 
are mərely illustrative. It is difficult to lay down in general te1ms where mere can- 
vassing ends and interference or attempt at interference with the free exercise of an 
clectoral right begins. That is a matter to be determined in oach case, but there can 
bs no doubt that if what is done is mero canvassing, it would not be undue influence. 
As sub-clause (b) of clause (2) above shows that, a declaration of public policy or a 
promise of public action, or the mere oxercise of a legal right without intent to inter- 
fere with an electoral right, shall not be deemed to be interference so as to amount 
undue influence. Thus legitimate propaganda, explaining the party’s manifesto 
and view point does not certainly constitute undue influence. All influence cannot be 
said to bə undus as the law cannot strike at the existence of due influence. It is only 
the abuse of influoncs with which alone the law can doal. Influence cannot be said 
to be abuse bocause it exists and opoiates. Legitimate influence, for intstance, 
the influence of political party as a whole, cannot be called undue influence. 


Reference may be made to the Presidential and Vice-Presidential Act, 1952, 
which also declares undue influence as a serious offence. The election of a candidate 
is liable to ba set aside by the Supremo Court under section 18 (1) (a) of the said Act, 
if the Court is satisfied that ‘‘ the offence of bribery or undue influence has been 
committed by the returned candidate or by any person with the connivance of the 
returned candidate.” Sub-section (2) of section 18 lays down that ‘ undue influence’ 
would have the same meaning as in the Indian Penal Code. The definition of ‘ undue 
influence’ as given in section 171-C of the Penal Code is more or less in the same 
language as in section 123 (2) of the Representation of the People Act, referred to 
above, except that the words “‘ direct or indirect ” have not been used in the former 
definition to indicate the nature of interference. 


We shall now refer to cases under the election law and see how election tribunals 
and law Courts have looked at the matter while considering the scope of the words 
‘undue influence’ 

In Ral Bah dur S.N. Sinha v. Amulyadhone Roy’, the Election-Tribunal was 
asked to determine whether by issuing a whip on the day of election, requesting 
members to cast their preferences in a particular order, the leader of a political party 
who also was the Chief Ministor, could be said to have exeicised undue influence. 
The Eloction Tribunal held that the leader of a party was entitled to use his influence 
as a leader and he could not be deprived of that right because he happened to be a 
Minister. Tho issue of a whip of that kind was thus held to be no more than canvags- 
ing in favour of the candidates of the party to which the leader or the Chief Munster 


belonged. 
‘4, Sen, S.B. & Poddar, M.G.—! Indian Election Cases’ (Bombay, 1951) page 188. 





w~ 


I] THE MADRAS LAW JOURNAL. 19 


In Linge Gowda v. Shivananjappa*, it was alleged that the Chief Minister and 
and several Ministers toured extensively throughout a constituency and carried on 
election propaganda by means of speeches, holding out promises and threats and there- 
by brought undue influence to bear on the electorate to exercise their franchaise in 
-favour of the respondent. The Election Tribunal rejected the allegation and held 
that a leader of a political party was entitled to declare to the public the policy of the 
party and ask the electorate to vote for his party without interfering with any elec- 
toral right and such declarations on his part would not amount to undue influence 
under che Representation of the People Act. The fact that such a legder happened 
to be a Minister or Chief Minister of a State would make no difference. It was 
further observed in that case that the law cannot strike at the root of due influence 
and under the law of election only undue influence is forbidden. The leaders of a 
party will ba deemed to exercise their due influence if they asked the electorate to 
vote for their party candidate, even if they happened to be Ministers. 


In Amirchand v. Surendra Lal Jha*, it was held by the Election Tribunal that 
Ministers were prominent members of the party and in that capacity they were 
ontitled to address meotings and to tell people what their party had done and what its 
programme was and to ask them to vote for the candidate set up by their party and 
such action of the Ministers could not be held to amount to exercising undue influence. 
It merely amounted to canvassing by the Ministers in favour of candidates belongmg 
to their party. It was further added that thero was no law in India prohibiting the 
State Ministers from taking part in canvassing votes for others. The State Ministers 
wielded considerable influence, and when they canvassed, they used that influence. 
But the influence could not be called undue influence for the law does not prohibit 
canvassing by Ministers and it was not illegal for them to use their influence. 


In Mast Ram v. S. Iqbal Singh & others‘, it was held that the legitimate exercise 
of influcncs by a political party or an association should not be confused with undue 
influences. Ifa political party passed a resolution of support to a candidate and asked 
its members to vote for him, it would only be a legitimate exercise of influence. 
It was further held that Ministers in their capacity as members of their party were 
entitled to address meetings and to tell people what their party had done and what 
its programme was and to ask them to vote for the candidate set-up by their party. 
Such action of the Ministers cannot bə held to amount to exercising undus influence. 
In Radhakrishna Shukla v. Tara Chand Maheshwar", the Election Tribunal held that 
even whore Ministers conducting an electionoering campaign promised to the people, 
who put their grievances bfore th m during the cimpaign, generally to redress their 
grievances, it could not be held that there was exercise of undue influence and their 
promise merely amounted to a promise of public action, which would not be for the 
benefit of merely those who voted for candidates of their party but for the public as 
a whole. ' 


In N. Sankara Reddi v. Yashoda Reddy*, it was held that the fact that the leader 
of a political party who was also the Chief Minister of the State, had written letters 
to the members of his party would not amount to undue influence. Further the 
SSC! e e a a a R a A, 
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$ (1957) 13 ELR 34. 
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Tribunal held that it was only where a Minister abused his position for furthering the 
prospects of the candidate belonging to his party that undue influence might arise. 
Where a leader merely used his influence in the form of canvassing for candidates 
of his party there would be no question of undue influence. 


In Dr. Y.S. Parmar v. Hira Singh’, the Judicial Commissioner of Himachal 
Pradesh held that a leader of a ‘ political party’ was entitled to declare to the public 
the policy of the party, and ask the electoiate to vote for his party without interfering 
with any electoral right and such declarations on his part would not amount to 
undus influence. i 


In Triloki Singh v. Shivrajwatt Nehru & others®, the Election Tribunal was 
asked to determine whether a Minister’s participation in cloction by way of canvass- 
ing or attending election meetings amounted to undue influence. The Tribunal 
held that the right to canvass must be conceded to him as the leader of the political 
party which hada majority in the Legislature and which had to maintain that majority 
in order to function effectively. If Ministers had a right to vote and stand as candi- 
dates they alsc had a right to canvass for themselves and for other candidates set 
up by their party. Howevor high the status of a Minister might be and however 
great might be the influence which he ccmmandcd, if he only solicited votes and tried 
to persuade the electors to vote for a candidate in whom he was interested and asked 
them not to vote for any other candidate or to remain neutral and did nothing more, 
he could not be said to have interfered with the free exercise of the electoral right of 
the voters. In Jayalakshmi Devama v. Janardhan Reddi’, the Andhra Pradesh High 
Court held that where candidates contested cloctions on the basis of their affiliation 
to a particular political party, there was nothing intrinsically wrong in Ministers 
canvassing support for their party candidates. This did not, however, mean that 
Ministers wero entitled to use their official position in any manner for furtherance of 
the prospects of their party candidates or otherwise act in a manner not consistent 
with the Representation of the People Act. It was further hold that a Minister 
merely by reason of his office did not suffer from any disability in this behalf; equally 
by virtus of his office, he did not enjoy any special privilogo. He had the same rights 
and obligations as any other citizen. It was also hold that in their capacity as leaders 
of their party, thoy had to explain tothe electors the policies and programmes which 
they sought to enforce and one way of doing that was to ask the electors to vote for 
those who were pledged to support them and thoir policies. In Baburao Patel v. 
„Dr. Zakir Hussain*5, dolivering the judgment of.the Supreme Court Wanchoo, C.J., 
observed that the Prime Minister was also one of the leaders of the Congress party. 
As a leader of that party the Prime Minister was entitled to ask the electors to vote 
for the candidate bolonging to the Congress party and the fact that she was Prime 
Minister made no difference to her right to make an appeal of this nature. Further, 
it was held that a Minister who was also the Chief Whip of the party exercised due 
influence in writing letters to the members of his party to present themselves in a 
particular place on the day of election and to vote for their party’s candidate. There 
was nothing improper in members of the party being told in course of canvassing 
that it would be better if they only marked their first preference and not any other 





7. (1958) 16 E.L R. 45. 
8. (1958) 16 EL.R. 234. 
9. (1958) 17 E.L.R. 302. 
10. (1968) 2 S.CJ. 490 : A.J.R. 1968 S.C, 904. 
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preference in a system where voting was by a system of single transferable Vote. Such 
request or advice in the opinion of the Court, did not interfere with the fioo exercise 
of the electorai 1ights, for the electors still were frees to do whatever they desired 
inspite of the advice. Similarly, the visit of Ministers to State capitals to canvass 
for their party’s candidate could not amount to undue influence. Finally, the Court 
said that there could be no objection if the leader of the party indicated to the members 
of his party how to vote in order to ensure that votes may not become invalid. 
Further if the leader of the party indicated to the members whom to vote for he was 
merely canvassing with his own party-men to support the candidate of the party. 
The mere fact that the person who canvassed was also a Chif Minister, did not mean 
that he was exercising undue influence. Once canvassing was pormissible it followed 
that if a leader of the party asked mombers of his party for whom to vote he was 
merely canvassing. The voting was after all secret and every elector was free to 
vote for whosoever he liked, even though he might have beon asked by leader to vote 
for a particular candidate. 


Democracy presupposes the existence of political parties. Where there are 
political parties, each of them will try to capture every elective office in tht system 
of Government. It, therefore, becomes the duty of every member of the party 
including Ministers, to canvass for a candidate set up by their party. Moreover, 
Ministers continue in office till they command the confidence of the majority of the 
house which is elected by the people, i.e., Howe of the People at the Contre and, 
Legislative Assemblies in States. To keep themselves in majority they have to see 
that in elections a candidato bolonging to their party is elected to the House. They, 
therefore, have to koop contact with the electorates and participate in elections for 
mustering support for their party’s candidate. It is because of these reasons that 
there is no prohibition in India on Minister’s participation in an election campaign. 
The decisions have, consistently, hold that it is open to Ministers to canvass for 
candidates of their party standing for elections. Such canvassing does not amount 
to undue influenco but is proper use of Minister’s right to ask the public to support 
candidates bolonging to the Minister’s party. It is only where a Minister abuses 
his position as such and goes boyond morely asking for support for candidates 
of his party that the question of unduo influence may arise. But so Jong as the 
Minister only asks the electors to vote for a particular candidate belonging to his 
party and puts forward before the public the merits of his candidate it cannot be said 
that by merely making such request to the electorate the Minister exercises undue 
influence. Tho fact that the Minister’s request was addressed in the form of what is 
called a whip is also immaterial so long as it is clear that there is no compulsion on 
the electorate to vote in the manner indicated in that whip. 
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DELEGATED LEGISLATION : AN INTRODUCTION. 


By 
BRAHMA BHARADVAJA. 


With the emergence of the Welfare state, the functions of a modern Government 
and Logislature have immensoly increased. Logislation has become more complex 
and technical also. A consequence of this development is the growth of rules, 
rogulations, byo-law3, schemas, and orders issued by various administrative depart- 
mints und authority received from Parliament. This type of legislation is called 
‘delegated logislation’ and its purpose is to supplement the parliamentary law. The 
Committee on Ministers’ Poweis has defined the term delegated legislation thus : 
“Dualegated legislation may mean either the exercise by a subordinate authority, 
such as a Minister, of the legislative power delegated to him by Parliament, or the 
subsidiary laws themselves passed by Ministers in the shape of Dopartmental 
regulations and other statutory rules and orders 1.” This type of law-making power 
is dolegated, and should be distinguished from the original*. The logislative 
authority under a constitutional Jaw cannot bo treated as delegated ; it is original. 
This power may bo plani-oplientiary though not sovereign. Hence Jaws enacted by 
the Indian Lyogislatures bafore 1950, or tho bye-laws of a municipality are not 
examples of delegated legislation. 


Willis has defined delegated legislation differently. According to him: In 
essence the laying down of a gnnoral rule is Icgislation and dslogated legislation is 
the bast name for tho process whon carried out by an inferior at the command of the 
superior’. This definition, therefore, implics that the delegate is inferior to the 
delegator, and that he acts at the command of the latter. It may, however, be noted 
hore that the dolegated powor is subordinato to the original power of Parliament, but 
a delegate is not nzcessarily icferior to the delegater. For example, whon Parliament 
delegates power to the Crown, the Crown cannot be hold inferior to Parliament, 
though the delegatod power of the Crown is inferior to that of Parliament. Further, 
delegation doss not imply a command. In most of the cases it is discretionary 
and of an enabling nature. 


Various reasons have contributed to the growth of delegated logislation. As 
noted above, consequont to welfare state, the legislative function of Parliament has 
increased. This incroase has put a considerable prossure on the Parliamentary time. 
The Legislature has little time to discuss and enact bills in detail. It, therefore, has 
to resort to the practice of enacting skeleton legislation leaving the Government to 
provide the details. Further, the subject-matter of logislation to day is very often 
of such a technical nature as cannot be effectively discussed in Parliament. It is, 
therefore, considered proper to leave technical subjects to the discretion of the 
Government. Further, it is difficult for Parliament to provide for all contingencies 





1. Report of the Committes on Ministers’ Powers, page 15, para. 2. 

2. Griffith, Constitutional Significance of Delegated Legislation, Michigan Law Review, Vo). 
48, June, 1950, pages 1079, 1080. 

3. Wilts, Parilamentary Powers of the Engilah Government Departments, page 49. 
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Delegated legislation permits a certain amount of flexibility and elasticity in the field 
of social legislation and facilitates adoption and adjustment of law to the new cir- 
cumstances at the exigency of the hour, which may be difficult through the cumber- 
some parliamentary process. To summarize, delegated legislation is justified 
where matters concerned require specialized, urgent or recurrent attention: but 
where it goss beyond these matters, it loses its justification. § 


Classification. 

Dulegation of legislative power may be classified as unconditional, conditional 
or contingent. In the case of unconditional delegation, the exercise of tho delegated 
powar is not subject to any conditions. Such delegation is often contained in the 
following phrase : “ The Central Government ” may, by notification-in the official 
Gazette, make rules for carrying out the purposes of this Act*. On the other hand, in 
conditional delegation the exercise of the delegated power 18 subject to certain condi- 
tions or determination of some facts. Section 17 (2) (xix) of the Medicinal and Toilot 
Preparations (Excise Duties) Act, for example, authorises the Central Government 
to exempt any dutiable goods from the whole or any part of the duty levied under 
this Act where in the opinion of the Central Government it is necessary to grant such 
exemption in the interest of the trade or in the public interest. 


A legislation is contingent if it provides controls and specifies that they are to 
go into effect only when a given administrative authority finds the existence of con- 
tingencies defined in the statute”. 

In this case the delegated discretion is limited to ascertain that the conditions 
and contingencies specified in the statu.e exist, and, on the basis of which, to bring 
the statute into operation. Section 3 (1) of the Railway Companies (Emergency 
Provisions) Act of 1951 is an example of contingent legislation: under section 4 the 
Central Government may apply the Act, if it is of opinion (a) that a situation has 
prejudicially affected the convenience of the persons using a railway administered 
by the company to which the Act is intended to apply, (b) that it has caused serious 
dislocation in any trade or industry using tho railway, or (c) that it has caused serious 
unemployment amongst a section of the community. Further, it may apply the ` 
Act when in its opinion such a course is ‘ necessary in the national interest’. Under 
section t2 it may terminate the operation of the Act when its purpose is fulfilled. 

The term ‘delegated legislation’ should be distinguished from subordinate logis- 
lation. Dolegated legislation implies that the legislative power is delegated by 
Parliament, whereas the element of ‘delegation’ is not necessarily present in all sub- 
ordinate legislation. Subordinate legislation may be issusd under an Act of Parlia- 
ment or under the Constitution In the first case it is delegated legislation also 
but not in the second. Articles 98, 148 and 309, for examplo, authorize the Pre- 
sident toissue rules. These rules being issued under the Constitution are not 
delegated legislation, but since they are subject to Parliamentary legislation, they 


4. Reasons for justification have been enalysed by various scholars; for example, Committes 
on Ministers’ Powers, Section H, para 11, pages 51-53. Select Committee on Delegated Legislation, 
para 10; Allen Law in the making, page 521. 

5. The arguments based on paucity of time of Parliament and technicality of subject-matter are 
often exaggerated, and itis, therefore, not desirable to apply them universally. Allen, Law in the 
making, footnote at page 551; Law and Orders page 181; Walkland. Parliamentary Control over 
Delegated Legislation in Northern Ireland, Pablic Administration,.Autmn, 1955. 

6. Section 16 (1) of the Drugs and Magic Remedies (Objectionable Advertisements) Act, 1954, 

7. Hart Administrative Law, page 154. - ; 
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are subordinate. Hence ‘subrdinats legislation is’ a wider term than ‘delegated legis- 
lation; all delegated legislation is subordinate, but all subordinate legislation is not 
delegated. 

Forms of Delegated Legislation. 

In Britain the term ‘ delegated Legislation ° excludes prerogative orders-in-Council 
and other forms of legislation under the 1oyal prerogative, because such power to 
legislate is inherent in theciown. But, if an Act delegates legislative power to the 
crown, the legislation so made comes under the category of delegated 
legislation. ® In India the ordinances issued by the President under 
Article 123 of the Constitution, and also the rules issued by him under Article 
309 and some other articles, do not form part of delegated Isgislation. But the 
rules promulgated by the President under Acts of Parliament, such as section 12 
of the Representation of People Act of 1950, section 38 of the Government of Part 
C State Act of 1951, (now repealed) or section 16 of tha High Court Judges (Condi- 
tions of Servioe) Act of 1954, and other Acts, fall under the catego.y of delegated 
legislation. 

Ministerial or departmental legislation takes several forms such as rules, regu- 
lations, bye-laws, schemes, orders, directives or warrants. The terms ‘rules’ and ‘regu- 
lations’ are, however, sometimes used interchangeably. An ‘ordor’ is directed to an 
individual or to a body and contains a definite command, whereas a ‘directive’ carries 
illustrative instructions. Warrant, is the term used for the ‘rules’ which provide a code 
for payment of pensions of Armed Forces. It is also frequently used for a judicial 
order authorizing the arrest of a suspected criminal. There was previougly no unifor- 
mity in the use of the terms ‘rules’ and ‘regulations’. The Donoughmore Committee 
recommended that the expression ‘regulation’ should be used to describe an instru- 
ment by which ths power to maks substantive law is exercised the word ‘rule’ should 
be used to desc:ibe an instrument by which the power to make a rule of procedure 
is exercised; and the term ‘order’ may be used to describe an instrument issued in the 
exercise of an executive power and also of the power to make judicial and quasi- 
judicial decisions’. The expression ‘regulations’ is sometimes used for those instru- 
ments which relate to matters of genetal importance as, for example, the National 
Insurance Regulations ; whereas the term ‘rules’ is used for the instrument which 
deal with procedure.?° 

. A ‘scheme’ relates toa welfare legislation buch as the Employees’ Provident 
Fund Scheme. A ‘bye-law’ is made by a local body. In the United Kingdom, the 
gonoral expression for all these various kinds of delegated legislation is ‘ statutory 
instrument.’’++ 

Dangers in Delegation, 

In spite of the necessity for delegation, a doubt exists in the minds of lawyers 
and publicists whether Parliament itself fully realizes that the practice of delegation 
has become so oxtensive that Parliament has surrendered its own functions in tha 
process. The abuse of delegated powers has provoked many to criticize the system 
of delegated legislation, bitterly. The criticism is usually directed not against 
SSS SCO ee ce 
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delegation but rather against the volume and nature of delegated legislation, and also 
against the manner in which the power is abused by the recipients.. Thus addressing 
the Manchester Luncheon Club, Sir Warren Fisher remarked, ‘““There has been for 
some years a dangerou, movement to diminish the House’s effective say on legisla- 

tion in the form of innumorablo 1ules, regulations and orders having the force of 
law.”13 Lord Hewart dubbed this movement as a conspiracy to oust parliament and 
the Courts. “A mass of evidence establishes the fact.that there is in existence a 
persistent and well contrived system intended to produces, and in practice producing 
a despotic power which at one and the same time places Government departments 
above the sovereignity of Parliament and beyond the jurisdiction of the Courts. 1”. 

The following are in brief the dangers of the delegation of legislative ` powers. 
First; Acts of Parliament are often enacted in a a skeleton form, which contain only 
the bare principles. The’ Departments are thus left with a wide discretion not only 
to work out the details, but also to provide for matters of principle, ahd to iegulate 
the matters which closely affect the rights and property of the subjects. Delegation 
is often made in loose phrases, such ag ‘to carry out the. purposes of the -Act’, 
to give directions for ‘the removal of doubts or difficulty’, to grant exemptions 
from the operation of certain spscified sections in whole or part of an Act, or to 
add to or omit a matter from a schedule to the Act.’ Such delegation is- so 
extensive that it not only leads to a widespread suspicion and distrust of the 
machinery of the Government, but also endangers ‘civic and personal liberties: 
Secondly, delegated powers may, by ousting jurisdiction of the Courts, deprive 
an individual of his right to seck redress through the judiciary. Thirdly, 
some Acts incorporate a non-obstante clause by which the depaitmentat 
legislation has effect notwithstanding anything inconsistent contained in any other 
law. Thus delegated legislation under the clause encroaches upon the supremacy 
of Parliament. Not only this, subordinate legislation is sometimes permitted to 
amend the provisions of an Act. Fourthly, the opportunities for Parliament 
gorutiny and control over delegated legislation are inadequate, and there is a cons- 
tant danger that the servant may become the master. Fifthly, provisions for publicity, 
previous publicity and consultation with the interests affected are most vnsatisfactory. 
Sixthly, the privileged position of the State as against the subjects in legal proceedings. 
placos the latter at a definite disadvantage in obtaining redress in the Courts for the 
illegal acts committed in pursuance of delegated legislation.** 

It is for these considerations that those who have power are in need to exercise 
great vigilance. Those who entrust some with power should exercise no less 
vigilance over those in whom power is reposed. In modern Governments, the centre 
of gravity has shifted from legislation to administration. There are many who take 
aserious view of this growth of the bureaucracy. Explaning the type of new 
despotism, Lord Hewart observes that the old despotism which was defeated, offered 
Parliament a challenge. Tho new despotism, which is not yet defeated, gives. 
Parliament an annaesthetio. ‘The strategy is different, but the goal is the same. It is 
to subordinate Parliament, to evade the Courts, and to render the will or the caprice 
of the Executive unfettered and suprme.’?5 Sir C.K. Allen also points out that 
‘Wea have reached a juncture when we can no longer be content with self-congratu- 
—— reser 

12. Quoted by Allen, Law and Orders, page 332. - 


13. The New Despotism, page 14. 
14. See also Report of the Committes on Minister’s Powers 1932, page 54, 


15. The New Despotism, page 17. 
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lations but must overhaul some of ths constitutional principles which we have been 
taught to think most fundamental’’.1* Ho further states: “the civil service contains 
persons of extremely autocrative temper. I have known some who did not disguise 
their contempt for Parliament and all its works.” 17 


Emergency Legislation in India. 


Delegated legislation only enhances the danger of power being used tyrannically, 
It permits a delegate to oxercise legislative power without the need to approach the 
the legitimate law givers and sometimes to evade Parliamentary supervision. The 
Defence of India Act of 1962 and the Rules framed under it are illustrative of the 
Executive ’s craze for power. The Act and the Rules have been applied to many 
measures, some of which could be well regulated under the various existing Acts. 
They doal not necessarily with the problems arising out of emergency, but also with 
those which existed before and may exist after it. 


The Defenos of India Act of 1962 illustrates how elastic is the clause ‘to carry 
ous the purpose of the Act’. The power uhder it authorizes Government to order 
compulsory vaccination, inoculation, and isolation of persons suffering from infec- 
tious or contagious diseases; to require the prices of drugs to be displayed; to check 
unauthorized construction of buildings ; to empower police to deal with bad chaiac- 
ters; to authorise the detention of a citizen; or to regulate the use of gold and supply 
Of essential commodities. It may be noted, that each of the above matters can be 
controlled under one or the other existing statutes. To illustiate, the Drugs!’-a 
{Display of Prices) Order?® requires every chemist to display the retail prices of 
drugs. It also requires manufacturers and wholesale dealers to publish price lists 
showing retai! and wholesale prices. The order is intended to check the rise-in the 
price of drugs. Although the Order was issued under the Defence of India Act, it 
could have been issued under the Essential Commodities Act of 1955 also. The Cen- 
tral Government had bæn exercising power for such purpose under the Essen- 
tial Commodities Act ; the Jute Licensing and Control Order of 1961 is one instance. 
Similarly, the Government could have regulated the supply of sugarcane to indus- 
tries under the Commodities Act instead of inserting the new rule 125-B into the 
aforesaid Dofonce of India Rules. In certain cases, the exercise of emergency power 
overlaps the authority already conferred by some statute. Section 312 of tha Delhi 
Corporation Act deals with unautho1ized construction, and provides for a fine of 
Rs. 500 for its violation. But the Government found the section inoffective, and 
in order to remedy the defects, applied the Defence of India Rules. Similarly to 
check the crime wave, the Dolhi Police extended the Rules (R. 30 in particular)to 
bad characters, though the Preventive Detention Act gave sufficient authority for 
the detention of a person liable to endanger peace and security of the society. Thus 
tho authorities have wide discretion either to detain a person under the Preventive. 
Detention Act and provide the detenu with the procedural safeguards provided in 
Article 22 of the Constitution, or to do so under rule 30 and withhold such safe- 
guards. Rule 30 overlaps, but does not supersed and invalidates, the Preventive 
Detention Act. ee 


16. Bureaucracy Triumphant, page 1. 

17. Law and Orders, page 331. 

17-a. Wade, Constitutional Law, pages 576-577. 
18. G.S.R. 91 of 1963. 
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The primary purpose of an emergency legislation is to empower the Govern-' 
ment to mest the situation which arises out of the emergency and hampers the efforts 
to meet it. Under the Defence of India Act the delegated legislative power has bean 
exercised for purposes which do not appear to be rolatod to the defence efforts of 
the country. For example, regulation of building construction is not apparently 
related to the defence efforts. So is the case with the Gold Control Order. The 
purpose of the order, according to the then Finance Minister Morarji Desai was to 
reduce the demand for gold progressively not only for the duration of emergency but 
on an enduring basis.” 1° “It is primarily brought” he toldthe Lok-Sabha, “ to remove 
smuggling of gold which is hitting this country economically ina very bad way, and 
for several years past, and it is growing’’.*° The order is the result of the Govern- 
ment’s constant efforts after repeated failures to take away the luro of gold and to 
stop smuggling. Its aim was not in raise funds for the defence, as Mr. Desai 
clearly admitted in the Lok Sabha. He said, “‘I do not say that if I got all the gold 
I will defend my country better than without it. Even if I do not get any gold, I will 
certainly defend my country and with success. That is not the stake at issue.” ^+, 


r 


Means of Supervision. 


Doəlsgation presents a dilemma, that is, delogation of legislative powers is desi- 
rable and inevitable ; but it also presents serious threats to civic and personal 
libarties, because the Executivo tends to act in a despotic manner. Delegation of 
legislative powers, therefore, places a high responsibility both on Parliament and on 
the Executive. Parliament, being the supreme law-making body to which the Govern- 
mont is responsible, has the duty to see that delogated logislation does not oxceed tts 
jurisdiction ; that it carries out the objects of an Act enacted by Parliament ; end that 
it does not abuse the power by ousting the jurisdiction of Courts, by giving retros- 
pective effect to delogated legislation, by levying unauthorised fees, by providing 
penalties, by restricting fundamontal rights, or by insorting ambiguous and compli- 
cated clauses. 


The solution to the above dilamma appoars in the prescnce of offoctive safe- 
guards against the abuse of the authority. Herbert Morisson has said that “ The 
principle of delegated legislation is, I think, right, but L must emphasize that it is well 
for Parliament to keep a watchful and even jealous eye on it at all stages.”** The 
safaguards which exist today may broadly be classified as Parliamontary, oxecutive, 
judicial, and lastly public opinion. Parliament influences delegated legislation by 
discussing the delogation clause in the bill and by clearly defining tho scope of 
delegated power, by prescribing procedure to be followed in making rules, and by 
tequiring the rules to ba laid before its houses. When the 1ules are laid, Parliament 
many examine them in detail by appointing a scrutiny committees, modify the rules 
or annul them. Executive safeguard lies mainly in the review of dolegated legis- 
lation by the Ministry of law, cabinst or it) Committee. In India there is no 





19. Broadcast to Nation on All India Radlo, 9th January, 1963. 

20. Lok-Sabha Debates, 6th March, 1963. It may be noted that the Gujrat High Court has 
recently held that the purpose of the Gold Order does not conflict with the purpose of the Defence of 
India Act. 

21. Ibid, 6th March 1963 Col. 2636. It appears that the Government lays more emphasis 
on getiing new laws enacted than on administering laws. 

22. Government and Parliament, page 151. 
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independent executive agency for this purpose to compare with the Administrative 
section of the Conscil-Ed-Etat of France. Judicial safeguard consists in .the 
power of judiciary to review delegated legislation and to declare it unconstitutional, 
or ultra vires when necessary. It is difficult to say in what particular form or at what 
spifio stags public opinion influences the course of delegated legislation. 


f 


Ij THE MADRAS LAW JOURNAL, 29 


fe > 


A 


~ 


TAMIL NADU GENERAL PURCHASE TAX. -. >.. 

Ordinance 5 of 1969 dated 27th November, 1969 introducing section 7-A into 
the Tamil Nadu General Sales-tax’Act, 1959 has far-reaching implications. The 
ostensible reason is to check evasion of tax. When under law there is no sale 
of purchase taking place within the State, tax is not payable on the transaction. 
The question of plugging loop-holes does not arise, 

Section 7-A results in double taxation. The term “purchaser” is not 
defined in the Act. When there is in law no sale or purchase within the 
State, the dealer is called upon to pay tax on the alleged purchase turnover grant- 
ing exemption to inter-State sales alone. No purchase turnover minimum is 


fixed and all are treated as registered dealers for the purchase. The section is 
vague and requires clarification. 


1. The preamble is clear as to the applicability of the Act to a sale or 
purchase effected in this State. Sub-seation (b) of section 7-A extends the levy 
of tax to purchase turnover when the goods are disposed of by a dealer in the 
State in any manner other than by way of sale. This is ultra vires. 


2. The dealer in Tamil Nadu purchases goods from a dealer in the neigh- 
bouring State on payment of Central Sales-tax or without payment of tax when 
the article is exempt from tax. When he sells the article in this State he collects 
sales-tax and pays it to the Government. He cannot be called upon to pay tax 
on Ing purchase turnover by reason that the goods have not suffered tax under 
section 3, 4, or 5 of the Act because they can be valid in respect of sales within 
the State alone. 


When the dealer on import from the neighbouring State despatches the article 
for sale on commission basis to a trader in another State, purchase turnover 
cannot be subject to tax once over as no sale or purchase is involved attracting 
sections 3, 4, 5 or 7-A of the Act and it does not have oxtra-territorial validity. 


3. When a dealer sells|purchases goods in the State, the Act applies. When 
the ryot sells his produce, the Act does not apply and no sales tax is payable 
under section 3 or 4 of the Act. When purchase is made from the agriculturist 
simply because no tax is payable under section 3 or 4 of the Act, the purchase 
turnover at the hands of the bulk consumeritrader cannot be subjected to tax., 
Sub-section (a) of section 7-A is thus against the policy of the Act to grant 
exemption when an agriculturist sells his produce. 


4. In case of transfer by a dealer in the neighbouring State to his branch 
in Tamil Nadu, the branch pays Tamil Nadu sales tax on sale of goods. There is 
no purchase turnover at the hands of the branch to warrant levy of tax under 
section 7-A. 


5. When a manufacturer of ofl, buys groundnut on which single point tax 
has been levied and manufactures oll which is transferred to a dealer, for commis- 
sion in the neighbouring State, he cannot be assessed to tax under section 7-A, 
as it will be in conflict with section 15 of the Central Sales-tax Act. 


6., (a) Cane Jaggery is liable to tax at the point of first purchase in the 
State.. On its suffering single point purchase tax if the cane jaggery is sold to a 
dealer in the neighbouring State, section 6 (1-A) of the Central Sales-tax Act is 
applicable. If such cane jaggery is transferred to a dealer in the other State for 
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sale on commission basis sub-section (c) of section 7-A cannot apply as thera 
is not involved any purchase in the State. 


(b) “Section 6 (1-A) of the Central Sales-tax Act ls applicable to a tran- 
saction in the course of inter-State sale or purchase and collection of the purchase 
tax on the goods under section 7-A of the Tamil Nadu General 
Sales-tax Act, 1959 will never be a ground for avoiding H in 
law. Subsection (c) of section 7-A will render the goods not liable 
to purchase tax, in euch cases. Any assurance that the dealer will 
not be liable to pay Central sales-tax if purchase tax has been paid will not 
help the dealer as under law, the inter-State nature of the transaction will attract 
the provision of sectiom 6 (1-A) of the Central Sales-tax Act, 1956 and tax will 
be levied under the latter from the seller.” i 
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THE LATE SIR C. MADHAVAN NAIR 


The death of Sir C. Madhavan Nair on the 5th March removes from our 
midst the last of the Judges appointed to the Madras High Court in the twenties 
of this century. His was indeed a memorable career. Born on January 12, 1879, 
at the time of his death he was past ninetyone. He was called to the Bar frum the 
Middle Temple, London, and was enrolled as an Advocate in 1904. He married 
a daughter of Sir C. Sankaran Nair for whom he had unbounded admiration 
and who was a great influence in his life. At the time when Sir Madhavan Nair 
started practice at the Bar there was a galaxy of highly talented Advocates and 
intellectual giants at the Madras Bar who could hold their own with the best in. 
India. Sir Madhavan Nair in course of time built up a decent practice climbing 
steadily and unobtrusively in the profession. His work was mostly from the 
North and South Malabar Districts. As an Advocate, though not spectacular or 
powerful, he was nevertheless effective in his presentation. He had held various. 
offices as Law Reporter. Law Professor, Government Pleader and Advocate- 
General As a Law Professor, he was listened to with respect and wrapt attention. 
The law of Contracts was his forte. His lectures were lucid, luminous and of a 
` high order, attended by hundreds of students to their lasting benefit. He was. 
elevated to the Bench in 1924 and served as a Judge till his retirement in 1939.. 
As a Judge he was strong on facts and his judgments were characterised by a neat 
marshalling of facts and cogent reasoning. His deportment on the Bench was. 
correct and dignified. After retiring from the High Court he became the Pre- 
sident of the Railway Rates Tribunal until his appointment to the Judicial’ 
Committee of the Privy Council in 1941 while the Second World War was on and 
London was being subjected to heavy bombardment from the air. He served asa 
member of the Judicial Committee till 1950, and returning to India was spending. 
a completely retired life. Sir Madhavan Nair was every inch of him a gentleman... 
He has died full of years and honours. We offer our sincere condolences to the: 
members of his bereaved family. 
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REVENUE DEPT., GOVERNMENT OF TAMIL NADU 
G. O. Ms 486 dated 14-2-70. 





The following general instructions are issued for the guidance of the ofticers 
of the Commercial Taxes Department on the scope of section 7-A inserted in the 
Tamil Nadu General Sales-tax Act 1959 by the Tamil Nadu General Sales-tax 
{Fourth Amendment) Ordinance, 1969 (Tamil Nadu Ordinance No. 5 of 1969). 

In order to attract tax under section 7-A, the following conditions should be 
satisfied, namely:— 

the purchase should be effected within the State; 

the goods which are the subject matter of purchase should be such of those 
goods as are liable to tax on sale or purchase under the Tamil Nadu General 
Sales-tax Act 1959; 

if no tax has been levied earlier under section 3, 4 dS ana Gt the aoe 
are purchased by a dealer from a registered dealer or any other person in the 
ee eee ee 
to the purchase aforesaid or purchase. 

The expression Say goode ahs als Ge whic Ga ti to tex under the Act’ 
ts only a descriptive expression and refers only to those goods which are liable - 
to tax under the Sales-tax Act. In other words it would exclude goods which 
are already exempt from payment of tax under the Act, for example, by reason 
of the HI schedule. The expression ‘in circumstances in which no tax is payable’ 
Telates to circumstances like the one, where a dealer purchased his goods from an 
agriculturist who is not liable to pay tax under the Sales-tax Act. In the circum- 
stances, in the case of single point goods, suppose, the tax has been peid at the 
stage of first sale by the selling dealer, the purchasing dealer at second or sub- 
sequent stage of sale will not be liable to tax under section 7-A. 


In the light of the position stated above, in a case where a company uses ~ 
the air-conditioning apparatus manufactured by them in their works contracts 
section 7-A is not attracted as the.manufacturer and user are not incidents upon 
which sales or purchase tax can be imposed. [ff the company purchases raw 
materials for the manufacture of the air conditioning apparatus and when such 
raw materials have not been already subjected to tax under the Act then the 
purchase of the raw materials will be liable to purchase tax under section 7-A. 

In a case where the manufacturer of goods (like groundnut oi) himself 
sells the goods in inter-State trade or commerce, or moves the goods on consign- 
ment basis no tax is exigible under section 7-A. If in any case it is proved that 
the consignment sale transaction was a camouflage and that there was really a 
despatch of goods involving transfer of title from the State of Tamil Nadu to 
another independent buyer in another State, then such a transaction will be 
table to Central sales-tax if it is proved to be an inter-State sale. 

T_A 
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_ Purchases in the course of inter-State trade or commerce do not attract the 
-tax under section 7-A of the Act. 

The question whether there is transfer of property involved in favour of 
the agent of agricultural principals and whether the agent acted in a dual 
capacity viz., as agent of the agricultural principal and also as a purchaser (or) 
as a dealer should be dealt with in accordance with the orders issued in G. O.. 
Ms. No. 281 Revenue, dated 12—2—1968 as modified by Government-Memo., 
No. 72239 C.T. I (2) 68/14 Revenue, dated 10—12—1969. 


Branch transfers by a dealer do not attract under section 7-A. 


Purchases effected by a contractor within the State for being used in works 
contracts will be taxable under section 7-A provided no tax under section 3, 4 or 
5 as the case may be has already been paid in respect of the goods. 

Exemptions under section 17 of the Act can be— 


(a) on the sale or purchase of any specified goods or class of goods at all 
points or at a specified point or points in the series of sales by successive 
dealers and 


(b). in respect of any tax payable by any specified class of persons in 
regard to the whole or any part of their turnover. 

In cases falling under category (a) the tax liability under section 7-A has 
to be decided, according to the nature of exemption. 

- In cases falling under category (b) if the purchase is by the exempted class 
of persons, then no liability under section 7-A will arise. In other cases, tax is 
payable under section 7-A, if no tax under section 3, 4 or 5, as the case may be 
was paid already. l 

The Board of revenue is requested to issue necessary instructions to its 
subordinate officers in the light of the above instructions. 


(5p.) P. K. NAMBIAR, 
Secretary to Government. 

[Note:—A critical article on Tamil Nadu Ordinance 5 of 1969, introducing 
section 7-A, in the Tamil Nadu General Sales-tax Act, 1959 contributed by the 
_ Tamil Nadu Food-grains Merchants Association Ltd. Madurai, was published in 
- (1970) 1 M.L.J. (Journal) page 20. We are in receipt of a copy of G.O. Ms., 
No. 486, (Revenue Dept. Govt. of Tamil Nadu), whereunder Genera] instruc- 
tions are issued for the guidance of Commercial Tax Officers on the scope 
of section 7-A; the copy was sent to us by the said Association and we gladly 
publish the same for the edification of our readers. These instructions go a long 
way to meet the criticisms in the article aforesaid. Ed.] 
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THE KERALA LAND REFORMS (AMENDMENT) ACT (XXXV OF 1969). 
DIVESTING OF JURISDICTION OF CIVIL COURTS. 
_ By , | 
M VELAYUDAAN Nar, Advocate, Alatur, Palghat. 


The emasculation of the landholders begun by the Legislature about 40 years 
ago has been completed by the Kerala Land Reforms (Amendment) Act (XXXV, 
of 1969}. It is a revolutionary measure, containing drastic provisions which 
deprive land-owners of their -rights of Ownership and enjoyment and will throw 
‘them out of gear by upsetting their domestic ecGnomy. The new Amendment 
Act has abolished, overnight, the rights of ownership of all the landlords and 
intermediaries in the holdings outstanding in the possession of the cultivating 
tenants by vesting those rights in the Government. with effect from Ist January, 
‘1970 and providing for assigning those rights: to the cultivating tenants for a 
mominal price—payahle in ‘sixteen easy annual.instalments.. The compensation 
provided to be paid to the ultimate landholders and intermediaries is most inade- 
quate and illusory.. On account of the vesting of the rights of ownership of the 
lands in the Government with effect from 1—1—1970, the landholders and the 
intermediaries are prevented from collecting the future rents’ of the properties 
accruing since that fateful day—Ist January, 1970. This disability imposed by 
the Statute coupled with the absencé of a provision for immediate payment of ade- 
quate compensation as the just equivalent of the rights of ownership and the provi- 
sions deferring the payment of compensation to a future date in sixteen annual 
instalments will immediately creato a problem for the landholders and the inter- 
medianies—they will be literally thrown into the streets. It is really a problem 
of existence for the large number of landholders in the State whose mainstay is 
ithe income that they have been getting from their lands.. It is well to remember 
that there are only very few hereditary jenmies in the State.. The fact is, but it 
is conveniently forgotten by the politicians who vie with one another in the 
matter of passing tenancy legislation, that the large majority of the landholders 
in the State belong to the middle class who have purchased properties with their 
'h ` earned savings and they either leased those properties to tenants or 
purchased the properties outstanding in the possession of tenants at a time when 
leases were permitted by the law and-when granting leases was considered as a 
normal mode of enjoyment of properties., “On the face of it, therefore it was 
extremely crued to tell these landholders and intermediaries one fine morning 
-that from tomorrow onwards they will cease to be the owners of their properties 
and their rights of ownership stand transferred to the Government and those 
‘Tights are proposed to be. assigned to the tenants on easy terms, whether they 
want it or not. It is well known that the annual income from one acre of double 
coop land would now be about 250 paras of paddy, but “the fair rent” calculated 
‘according to the provisions of the new legislation would not come to more than 
45 paras of paddy per acre. The tenant has to deposit only the price of 45 paras 
of paddy for one acre of double crop land annually for 16 years towards the 
purchase price and he can enjoy the remaining income. In the meanwhile, the 
ultimate jenmi and the intermediary will not get any rent from the tenants and 
they are faced with the prospect of starvation. ‘This, in short, is the desparate - 
.predicamént to-which the landlords and intermediaries are reduced by the pro- 
visions of the Amendment Act. It is no wonder that the new Act has become a 
‘nightmare to all the landholders in the State. - ` ae 
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One general observation falls to be made at this stage., And that is, that all 
that the cultivating tenants really wanted was fixity of tenure besides a small 
reduction in the contract rent. These reliefs have been secured to them by the 
provisions of the parent Act (I of 1964). There was therefore no need to thrust 
the jenm right on the cultivating tenants and to make provisions compelling them 
to purchase the jenm right from, the Government—whether they want it or not. 
It is a matter of common knowledge and it is significant: that, although the 
parent Act (I of. 1964) contained provisions for enabling tenants to purchase the 
landlord’s right through the Land Tribunals, very few tenants filed applications in 


For obvious reasons it is not possible to deal with all the drastic provisions 
of the new Act ‘in this article. For the present, I am confining myself in this 
‘article to a criticism of the provisions in the’new Act which seek ‘to stultify the 
powers of ‘the Civil Court in ‘certain important matters and to transfer its 
Jurisdiction’ to the Tahsildars and-Land Tribunals.. 
|. In the guise of: introducing measures of agrarian reform, several provisions 
have been enacted in the new Act which have absolutely no relation to land 
reforms and which are calculated to open the door wide for trespassers and to 
enable unscrupulous. persons to trespass on other people’s lands and to cultivate 


the powers of the civil Courts by depriving them of their jurisdiction to try 
and decide important questions regarding the existence of the relationship of 
landlord and tenant between the parties—questions which are essentially matters 

.to be tried and decided. by the civil Courts, and investing -the Tahsildars, the 
Revenue Divisional. Officers and Land. Tribunals with that jurisdiction.. I am 
ening to new sections 26, 29-B and 125 and to the amended section 32 of. the 
ct.: e L ha ee ae a ; 


e 
- a 


© New section 26 takes away the jurisdiction of the civil Courts ta entertain 


` them—to take the law into their hands and to trespass on other peoples proper- 
ties and wrongfully enjoy the rents and profits thereof during tbe pendency of the 
` proceedings before the Tahsildars and the Land Tribunals without any fear of 
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their activities being interfered with by any injunctions granted or- Receiver 
appointments being made by the civil Courts. 

New section 125 which replaces old section 125 is in the following terms:— 

-"125: Bar of Jurisdiction of civil Courts. —{]). No civil Court shall have 
jurisdiction to settle, decide or with any question or to determine any matter 
which is by or under this Act required to be settled, decided or dealt with or to 
be determined by the Land Board or the Government or an Officer of the 
Government: = 2 


= Provided that nothing contained in the sub-section shall apply to proceedings 
in any Court at the, commencement of the Kerala ’Land Reforms (Amendment) 
Act, 1969. | 
(2). No order of the Land Tribunal or ‘the appellate authority or the 
Land Board or the Government or an Officer of the Government made under 
this Act shall be questioned in any civil Court, except as provided in this Act.. 


(3). If in any suit or other proceeding any question regarding rights of al 
tenant or of a kudikidappukaran (including a question as to whether a person 
is a tenant or a kudikidappukaran) arises, the civil Court shall stay the suit or 
other proceeding and refer such question to the Land Tribunal. having jurisdic- 
tion over the area in which the land or part thereof is situate together with the 
relevant records for the decision of that question only. 


“ (4). The Land Tribunal shall decide the question referred to it under 
ee (3) and returm the records together with its decision to the civil 
urt. i 

‘. ° (5). The civil Court shall.then proceed to decide. the suit or other pro- 
ceedings accepting the decision of the Land Tribunal on the question referred ` 
~> (6). The decision of the Land Tribunal on the question referred to it 
shall, for the purposes of appeal, be deemed to be part of the finding of the 
‘+ (7). No civit Court shall have power to grant injunction in’ any suit of 
other proceeding referred to in sub-section (3) restraining any person from 
entering into or occupying or cultivating any land or kudikidappu or to appoint 
a receiver for any property im respect of; which a question referred to in that 
sub-section has arisen, ‘till sud question is decided by the Land Tribunal and 
any. such ‘injunction granted or appointment made before the . commencement 
of the Kerala Land Reforms (Amendment) Act, 1969 or before such question 
has arisen, shall stand cancelled.” j P 


‘This is one of the most mischievous and dangerous sections introduced by 
the go called Amendment Act. The effect of sub-sections 3 to 7 is that if in a 
suit for injunction or recovery of possession om the strength of plaintiff's title 
as against a trespasser, the defendant-trespasser simply puts forward .a false and 
dishonest plea that he is a tenant of the properties, the civil Court is bound to 
stay the suit and refer the question regarding the existence of the alleged tenancy 
to the Land Tribunal for decision and the civil’ Court is bound to await the 
decision of the Land Tribunal and to give imprimatur to the decision of the 
Land Tribunal on the question referred to it and to pass a decree accepting the 
decision of the Land Tribunal—although the civil Court is satisfled that the 
decision of the Tribunal is prima facie wrong and perverse or contrary to law 
And till the Land Tribunal decides the question regarding the existence of the 
alleged tenancy referred to it under sub-section 3, the civil Court is’ prohibited 
from exercising its jurisdiction to grant an injunction or appoint à- receiver to 
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protect the plaintiff's possession and to secure the rents and profits of the pro- 
perties in the interval (Vide the first part of sub-section 7).. If a person in 
possession is ‘wrongfully ousted from possession by a trespasser or if his peaceful 
possession is illegally threatened by another or if a person commits or threatens 
to commit waste on his property by cutting trees or demolishing buildings or 
ptherwise,. the person in possession should certainly be entitled under the general 
law to protect his possession by suing in ejectment or for an injunction on the 
strength of his possessory title. Such a person can always say that his posses- 
sion cannot be disturbed and he is entitled to invoke the jurisdiction of the ctvil 
Court to issue an interim injunction or to appoint a receiver to ‘help him ta 
maintain his possession or to secure the rents and profits of the properties pending 
suit. Tbis is a fundamental right of the person who is in possession on the 
strength of his possessory title. . 

© Seétion 125 is a dangerous provision which will lead to disastrous conse- 
quences, opening as it does, a wide door for persons to take the law into their 
` hands and molest and disturb persons in peaceful possession of their properties ., 
What-is the remedy of the person who was in possession of the property, if the 
person who trespassed on his property claiming tenancy right is ultimately 
found to be an ‘imposter,- having absolutely no tenancy right or possession or 
Tight to possession of the property? He is obliged to submit to the trespass 
and to look on helplessly with folded tands when the trespasser harvests and 
takes away the crops raised by him and commits waste and cultivates his land 
and enjoys the rents and profits thereof, until such time as the Land Tribunal 
decides the question of the existence of the tenancy against the trespasser. And 
then it will be too late to grant the preventive relief of injunction, as by that 
time the trespass will have been completed and the plaintiff would be put to 
heavy and irreparable loss and difficulties, e l 


_ Now, a dispute as to the existence of the relationship of landlord and tenant 
is an important matter and often raises difficult questions of fact and law. The 
question whether.the defendant in a suit for injunction or for possession`on the 
strength of plaintiffs title is a trespasser or is in lawful possession on tenancy 
right, is.a6 his eee Chief Justice Raman Nair points out in a recent case 
Kunchan Kumaran v. V. Ramachandra Iyer! essentially a question for the civil 
Court to decide. Besides rank trespassers, persons claiming to be in possession 
under leases granted in contravention of section 74 of the Act and persons whoa 
may have obtained leases from the Urallers of à Devaswom ‘to which the pro- 
perties do not belong—just as in the case in Narayanan Nambidr ~. Raman 
Chettiar*and persons claiming to be “deemed tenants” under sections 4 to 11 
of the Act may claim tenancy rights. Thesé dre difficult questions which can 
be satisfactorily decided omy by the civit Courts. What is the reason or justifi- 
cation for depriving the civi} Courts of their jurisdiction to decide questions 
involving such disputes and investing the Land Tribunals with that jorisdiction?, 
Is it to be supposed that the Officers who are to be constituted Land Tribunals 
Under the Act are more learned or more efficient and competent than the judges 
who ‘preside over the civil Courts? : Se 


= | Curiously enough,’ the jurisdiction of the civil Court to entertain suits fon 
Injuncoon or possession on the strength of title’ as against a trespasser is ‘not 
taken away by the Act. It is retained: but its jurisdiction to try and decide the 
question of the existence of the tenancy claimed by the defendant is taken away 
by the new Act and that jurisdiction is given to the Land Tribunal ‘and the civi 
~ E 1969 ELT. 822. f 2 ` : 
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Court'is commanded to accept the decision of the Land Tribunal on ths questions 
referred to it and to pass a decree accepting the decision of the Tribunaf—although 
the’ civil Court—it may happen to be a District Court or a Subordinate Judge’s 
Court—amay justly feel that the decision of the Land Tribunal on the question 
referred to it is wrong and perverse and contrary to law. Paradoxically enough, the 
ultimate decree -in the cause ‘(which is based on the decision of the Land 
Tribunal) will have the appearance and effect of a decree and judgment of the 
civil Court, although the civil Court has not applied its mind to the matter in 
dispute and is not in any way responsible for: the decree and judgment: 
Nothing can be more absured and ridiculous than such a situation. In my 
Opinion, the provisions of new section 125 constitute an insult to the judiciary. 


Sub-section 7 of new section 125 enacts a contradiction in terms. ‘The first 
part of sub-section 7 prohibits the granting of injunction or appointment of 
receiver by the civil Court only til the Land Tribunal decides the question of the 
existence of tenancy etc., referred to it under sub-section 3. It is obvious that 
the words “any such injunction. or appointment” occurring in the second part 
of sub-section 7 can relate only to the injunction granted or receiver appointment 
made by the civil Court, under the first part of this sub-section, yiz., injunction 
granted or receiver appointments made by the civif Court in any suit or other 
proceeding coming within the purview of sub-section 3. And if, as I shall show 
presently sub-section 3 applies only to suits and other proceedings initiated after 
the coming into force of the Amendment Act (XXXV of 1969), and suits and 
other proceedings pending at the commencement of the Act of 1969 will not fal 
within the puryiew .of sub-section 3, injunctions granted and receiver appoint- 
ments made by the civil Court in suits and proceedings pending at the commence- 
ment of the new Act cannot be. affected and cannot be treated-as cancelled. 
The second part of sub-section 7 is inconsistent with the first part and is also in 
irreconcilable conflict with the proviso to sub-section 1 which is a saving clause, 
saving proceedings pending in any civil Court from the operation of sub-section 1 
which is the provision that bars the jurisdiction of the civil Court to decide any 
question or matter which is required to be decided by the Land Tribunal. It is 
obvious that the question as to the existence of the alleged tenancy mentioned 
‘in sub-section 3 is a question which is “required to be decided” by the Land 
Tribunal within the meaning of Sub-section 1. 


Apart from the proviso to sub-section 1 of section 125, the language used 
in sub-section 3 also shows that only suits and other proceedings which are 
instituted after the coming into force of the Amendment Act, 1969 come within 
the purview of sub-section 3. Note that the expression used in sub-section 3 
is “arises”. Where therefore a dispute or question as to the existent of tenancy . 
has already arisen between the partiés in a suit or proceeding pending at the 
commencement of the new Act, in-other words, where a civil Court is seized of 
the question or dispute in a suit or proceeding instituted before the commence- 
ment of the Act, the civil Court will not lose its jurisdiction to adjudicate upon 
that question and therefore’is not bound to stay the suit and refer the question 
to the Land Tribunal for decision and the civil Court is competent to grant 
injunctions and appoint receivers im such suits and proceedings. ‘Such suits 
will not come within the purview of sub-section 3. In other words, the provisions 
in sub-sections 3 and 7 commanding stay of the suit and reference of the question 
mentioned in sub-section 3 to the Land Tribunal and prohibiting the granting of 
injunction and appointment of recerver have no retrospective operation and are 
inapplicable to suits and proceedings instituted before the coming’ into force of 
the Amendmeni Act. This prindiple is illustrated by the recent Full Bench 


> 
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decision in’ Neelakandeswarulu’s case? ‘The decision in this Full Bench case 
turned upon the correct interpretation of .section 56 (1) of the Andhra Pradesh 
Abolition and Conversion Act XXVI of 1948 which provide infer alia that when, 
after an estate is notified, a dispute arises as to (c) who is the lawful ryot in any 
holding, the dispute shall be decided by the “Settlement Officer”. The question 
before the Full Bench was whether section 56 (1) applies to a case where the 
dispute contemplated by the section arose before the notification under sub- 
séction 4 of section 1 was published on 27—1—1964 and as and from that date 
the estate in suit stood transferred to the Government. The suit had been filed 
on 25—4—1959 and had been decided in plaintiffs favour on 24—1—1962. The 
appeal was filed in the High Court on 1—3—1962. The notification under sub- 
section 4 of section 1 transferring the estate to the Government was published 


that the provisions of section 56 (1) are not retrospective in operation, in divest- 


express or Implied, that the authorities alread seized of a dispute in respect of 
_ Matters referred to in that sub-section are prohibited from adjudicating thereon” . 


sary intendment directed otherwise’. The principle had been laid down earlier 
in another Bench decision of the. Madras High Court by Govinda Menon and 
Chandra Reddy, JJ., in an unreported case (which is referred to in the Full Bench 
decision) where their Lordships held that section 56 of the Abolition Act (XXVI 
of 1948) does. not affect pending proceedings nor does it take away the rights 
incidental to the filing of the suit. ya 


3.. ALR. 190 A.P 1. °° 
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ABOLITION OF PRIVY PURSE 
HOW UNCONSTITUTIONAL. 


By . a 
K. R.-R. SASTRY, M.A., M.L. (Jurist). 


The treaties, engagements and Sanads of Indian States made by the para- 
mount power—whose successor is India—have been found after a deep exami- 
nation to have all the characteristica of those with partsoyereign states.. “With 
shreds of sovereignty intact, with Rulers who had some rights of foreign 
sovereigns while travelling abroad, with subjects who like their cousins across the 
all—too thin frontier were British protected subjects while travelling outside 
their states, the status of Indian States that emerged from legal analysis was 
quasi-international..” (Treaties, Engagements & Sanads—K.R.R. Sastry, p. 
307) « 


Under the Indian Independence Act, 1947, these States had three alternatives 
open for them.. To get merged volitionally into the neighbouring Indian pro- 
vinces or with Pakistan (if principles of geographical contiguity, viability and 
other paramount considerations warranted it) or to become Islets of independence. 
By and large, good sense prevailed and except Junagadh and Hyderabad, all 
States sacrificed to merge either with India or Pakistan . 


_ Solemn covenants or agreements were made with them by India’s Bismarck 
“guaranteeing” them “the payment of any sums free of tax”. Under Article 291, 
of India’s Constitution such sums “shall be charged on and paid out of the 
Consolidated Fund of India”. 


Further, under Article 362 “due regard shall be had to the guarantee of 
assurance given under any such covenant or agreement as is referred to in 


Article 291 with respect to the personal rights, privileges and dignities of any 
Ruler of an Indian State”. 


The short point is, can Parliament unilaterally treat these solemn covenants 
as scraps of paper by amending Articles 291 and 362? 


There are two insuperable legal objections:—. 


SR LET ae mee ae eT er Te 
and custom, they should not be unilaterally scrapped., 


_ (2) The remedy to the aggrieved party may be sought nationally through 
a request made to the President under Article 143 “‘to obtain the opinion of the 
Supreme Court”.. Failing which, there is no bar to go to the Hague, Court of 
International Justios after exhausting national remedies. 


That the unilateral repudiation of a solemn covenant is ee ere 


and of such public importance” has only to be stated to be accepted (Article 
143). 


En passant, tho Clausula Rebus Sic Stantsbus is neither a customary nor 
a conventional rule of international law. Thus treaties to be unilaterally altered 
may happen due to impossibility of performance or frustration of the objects 
of the treaty (Vide K.R.R. Sastry—Studies in International Law, 1952, p. 213) 
The Canadian Bar Review, April, 1935). 


2 — Mre 
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Certainly, India the successor strong government cannot in decency plead 
“that these treaty obligations had been imposed upon (her) at a time when the 
forces arrayed against her were toa strong to be resisted’. o could 
not be stated ta have accepted them willingly under a duress”. (Bryce— 
International Relations—p. 168).. 

- Apart from these weighty legal considerations, any gentleman is entitled to 
raise the issue: What are the provocations for such hurried pieces of legislation, 
when the highest Court of the land, the guardian and interpreter of tha Con- 
stitution, has very recently characterized the hurried act of nationalization of 14 
Scheduled Banks as tainted by “hostile discrimination”? 

Elsewhere objections to such a step have been raised on grounds of din 
and international comity. 


Ft just remgins to add that, inde Anie Si doir par Osin ida 
“shall endeavour to foster respect for international law and treaty obligations 
in the dealings of organized peoples with one another”; - 
Certainly te repudiate unilaterally solemn’ covenants enshrined in the Con- 
stitution is to dig at the roots of international law and treat “treaty obli- 
-pations” as ‘‘ scraps of paper ” 
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‘BEST JUDGEMENT IN SALES TAX ASSESSMENT* 


by 
P. LeELAKRISHNAN, M.A., M.L. : 
Lecturer, Department of Law, Univesity of Kerala. 


The concept of taxes on sales to replenish the coffers of the State is as 
ancient as the pyramids of Egypt.. Ancient history bears testimony to the 
fact that Pharoahs of Egypt. the rulers of Athens and Caesars of Rome resorted 
to this levy. But the modern concept of sales-tax, as we know it, is of recent 
origin. The First World War left both the victors and the vanquished with 
empty treasuries and compalled them to seek for a stable source cf revenue that 
would absorb at least partially the shock of ever-expanding budgets. More- 
over, by the time most of the countries had decided on the imposition of sales 
tax, they had also become agreeable to the idea of a Welfare State in which the 
State was the guardian of many functions thereto regarded as belonging. to ths 
area of private enterprise. ‘This again in turn led to the inevitable increase in 
the size of the budget. The relentless search for new resources to balance the 
budget hit upon the device of taxes on sales ag an elastic source of revenue suited 
to the needs of the day’. | 


The method of assessment in a Welfare State like every other state action has 
necessarily to be carried out with the least possible hardship to the individuals. 
Assessment of tax on sales? affects not only the sellers and purchasers who are 
termed dealers or assessees but also to a large extent the consuming public. The 
concept of best judgment assessment forming part and parcel of every sales tax 
Jaw in India is introduced as deterrent against evasion of tax but the statutes pro- 
vide necessary safeguards against arbitrariness of the taxing authorities so us to 
give the dealers tha maximum measure of justice.. 


Assessment is a function which particularises the exact sum that a person is 
liable ta pay*. Under a sales tax law the dealer has to file a return before a 
stipulated time showing the quantum of business, the details regarding exemp- 
tions and the amount of tax to be paid. If the assessing authority’ agrees with 


* This paper forms part of the dissertation submitted in partial fulfilment of the requirement 
of the decree of master of laws, written under the guidance of Dr. A. T. Markose, Professor and 
Dean of the Faculty of Law, University of Kerala. j 

1. New India Sugar Mills v. Commissioner of Sales Tax, (1964) 1 S.C.J. 644 at p. 655 : A.LR. 
1963 S C. 1207. Inthe case Hidayatulla, J., traced the history of sales taxin the World as well as 
in India. i l i 

2. ‘Moral’ legislation became a part of welfare legislation. ‘ Prohibition” is the best illus- 
tration. Thissingle subject required in states where prohibition was enforced, immediate 
replenishing of the treasury. Thusin Madras in 1939 Sales tax was introduced for the first time 
along with prohibition. 

3. Bhagawathi, J., has observed in Bengal Immunity Co. v. State of Bikar, (1955) 2 MLJ 
(S C.) 168 : (1955) An.W.R. (S.C.) 422 : (1955) 8.C.J. 672 : A.I.R. 1955 S.C. 661 at p. 710) that the 
transaction of sale or purchese is not a unilateral one but a bilateral one and sales taxis to mean 
purchase tax too. But framers of the Indian Constitution had put this idea more specific and men- 
tioned taxes on ‘‘saleand purchase”. See, Entries 54 of List II and 92 of List, Schedule VU of 
Indian Constitution. £ 

4. Whitney v. Commissioner of Inland Revenue (1926) A.C. 37 at p. 52 per Lord Dunedin, 

5. Sales tax officers aro the assessing authorities in most of the Sales tax legislations. In 
Madras a Commercial Tax officer exercises the powers of assessing authority. 

7 





4) Tae MADRAS Law youRNaL~—- (19% 


the return there is no question of a contest between the dealer and the authority 
because the tax liability as proposed by the dealer is accepted by the authority. 
Ou the other hand concept of best judgment pre-supposes the absence of a return 
or a return which is incorrect or incomplete’. Best judgment takes place only 
when the dealer has not submitted his return as prescribed or when it appears to 
the assessing authority that the return submitted is incorrect or incomplete. The 
time for imposing a best judgment assessment spreads from the time of the dis- 
satisfaction of the authority with the assessee’s return or on assessee’s failure 
to submit the return to the time of the final fixation of tax liability. Here arises 
a ‘lis’ between the assessee and the assessing authority as to the existence of, or 
the quantum of, the tax liability. 


What is best judgment assesament—Best judgment assessment is an 
assessment under statutory power exercised by the assessing authority in esti- 
mating the extent of the business of the dealer eventually leading to the quantifica- 
tion of his tax liability. The authority is allowed to exercise its discretion in 
this regard. This discretion is not the result of any whim or fancy. Subba 
Rao, J. has observed in Srate of Kerala v. Velukutty. ! 

“The limits of the power are implicit in the expression ‘best of his judg- 
meat”. Judgment is a faculty to decide on a matter with wisdom truly and 
legally” .7-8 

In order ‘to decide’ matters ‘truly’ there must be facts on which alone the 
decision can be built. That is why Subba Rao, J. holds in Velukutty’s case "-8that 
the esumate of the turnover of the dealer must have a rational nexus to the mate 
rials available and to the circumstances of the case. In order to ‘decide legally’ 
the assessing authority has to follow the established canons of judicial process. 
This brings in the procedural fairness of the best judgment assessment. These 
two requirements—substantive and procedural—are the limitations upon the 
assessing officer when he exercises his best judgment in particularising the exact 
quantum of the tax liability of the assessees. 


I 


Substantive aspects of best jadgment.—Lord Russel of Killowen® spoke about 
the substantive aspect of best judgment as follows:— 

“The officer........ „must not act dishonestly, or vindictively or capri- 
clously because he must exercise judgment in the matter. He must make what, 
he honestly believes to be a fair estimate of the proper figure of assessment and 
for. this purpose he must be able to take into consideration the local knowledge 
and repute in regard to the assessee’s circumstances, and his own knowledge of 
previous return by and assessments of the assesses and all other matters which 
he thinks will assist him in arriving at a fair and proper estimate; and though 
there must necessarily be guesswork in the matter, it must be honest 
guesswork. ..”1° 


, 6. Bata Shoe Co. P. Ltd v. Joint Commercial Tax Officer ILR. (1968) 3 Mad. 491 : (1968) 
1 M.L J. 295 at 297 : (1968) 21 S T.C. 135 (Madras) Per Veeraswamy, J., p. 138. 

1-8. (1966) 17 S T.C. 465 at 470 (S.C.) : 60 LT.R. 239. 

9. Commissioner of Income-tax v. Badridas, (1937) 2 M.L.J. 43 : 64 LA. 102 : ALR. 1937 
P.C. 133 at 138. 

10. These observations had great influence in India cf. State of Kerala v. Velukutty (1966) 17 
S.T.C. 465 : 60 I.T.R. 239 S T.C. 465 (S C.) : Raghubar Mandal v. State of Bikar, (1958) 8.C.J. 22: 
(1957) 8 S.T.C. 770 (SC): Gulab Chand Lexmi Narayan v. Commissioner of Sales-tax, (1964) 15 
S T.C. 618; Pyarelal v. State of Madras, (1964) 15 S.T.C. 9. (Madras) : Jammy Narasayya 
Prusty v. State of Orissa, (1958) 9 8.T.C. 648 (Orissa) : Madu Gala Pappayya v. Province of Madras, 
(1956) 7 S.T.C 180 (Andra Pradesh) : (1956) An.L.T. 8). 
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The words of Lord Russel of Killowen show that the best judgment of. the 
assessing authority involves some element of guesswork. This guesswork is 
inevitable because the officer either disagrees with the return or other evidence 
furnished by the dealer, or has to arrive at a figure himself when the dealer does, 
not file the return or other evidence at all. In finding out the extent of the tax 
liability the officer has to arrive at a turnover on the basis of which he has to 
calculate the tax. In estimating the turnover the officer is not left with any 
‘wide discretionary power’. The quintessence of the Badridas decision'°-a is that 
the guesswork involved in the estimate must be honest and should result in a fair 
and proper estimate considering all the circumstances of the case. 


Relation between estimate and available materials.—The estimate of the 
turn-over of the business of the dealer must be based on something more than 
a suspicion when the return and accounts of the dealer are rejected. In Raghubar 
Mandal v State of Bihar! the Supreme Court quashed the arbitrary assessment 
by the officer who “indulged in a pure guess and adopted a figure without reference 
to any evidence or any material at all”. In this case the Court had accepted the 
principles laid down in Badridas case™ as well as those in Dhakeswari Cotton 
MIlils’ case1® The Supreme Court held in Wi Jukuttv’s caret that the element 
of guesswork in best judgment “shall not be a wild one but shall have a reasonable 
nexus to the available material and circumstances of the case”. In Gopala 
Srinives Shenoy v. State of Mysore! the question before the Mysore High Court 
was whether a tiny little book discovered in the premises of the dealer was a valid 
material on which the best judgment could have been based. The judge held 
that it was not at all a book of accounts especially when the dealer was bona fide 
believing that his business did not come to the assessable minimum. In & 
nutshell the materials on which the estimate is based must be sufficient ones so 
as to deduce reasonably a best judgment assessment. ` 


It is submitted that a judicial examination of all the materials is an essential 
pre-requisite of best judgment assessment. This necessarily follows that the 
assessing authority should have collected materials sufficient to base his judgment 
in the event of the default of the assessee to produce accounts or correct accounts., 
The materials are obtained by the officer by means of inspection, enquiry, 
checking of accounts, etc. These means are provided in every sales tax law in 
order to check the accuracy of the return as well as to discover the real sales and 
purchases when no return is submitted.. They will bring to light unaccounted 


10-a (1937) 2 M L.J. 43: 641 A. 102: A.I.R. 1937 P.C. 133 at 138. 

11. (1958) S C.J. 22 : A I.R. 1957 S.C. 810 per 8. K. Das, J. 

12. See, 10-a supra. 

13. Dhakeswarl Cotton Mills Ltd v Commissioner of Income-tax West Bengal, (1955) 1 MLJ. 
(S C.) 60 : (1955) An.W.R. (S C.) 60 : (1955) S C.J. 122 : A-I.R. 1955 S.C 65 per Mahajan, C J. 
The officer when he exercised best judgment was not fettered by any technical rules of evidence and 
Pleadings and was entitled to act on material which might not be accepted as evidence in a Court 
of law. But the Chief Justice was emphatic in declaring that the officer was not entitled to make a 
pure guess and make an assessment without reference to any evidence or any material atall. There 
must be something more than bare suspicion to support the assessment. 

14 StateofKeralav Velukutty, (1966) 178.T.C 465 :601.T.R 239. Seealso Jayaraj Nadar 
v. State of Madras, (1968) 21 S.T.C. 180.(Madras) per Veeraswami J., p. 183, “*.... best judgment 
pene cannot be a wild one, but a reasonable and fustiflable guess based on some material” 
Ponnuswamy v The Government of Madras, (1968) 21 S.T.C. 71 (Mad.) per VeeraswamiJ., at p. 72, 
“ Any estimative of turnover should be reasonable and must be based on some materil.” 

15. (1968) 21S.T.C 483 (Mysore), After quoting Volukutty’s case, 60 I.T R. 239, the Court 
held that the addition to the turnover for the alleged businessin firewood, furniture and timber wag 
a speculation and should be struck off. 

16. (1968) 21 S.T.C. 483 : at p. 484. 
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stock, unexplained cash, unbilled sales, the average daily sale, recret books, etc.1" 
and supply a variety of materials on which best judgment can be exercised by 
the officer. 


Materials on inspection as basis of assessment.—Facts found out on inspec- 
tion of the business place form a good basis for the best judgment of the officer.. 
In Debu Lal Gadarmal v. Stote of Bihar'* the dealer had lost his book of 
accouuts and could not produce the same before the officer. But the assessing 
authority based his: estimate upon the report of the inspector who had seen 
the accounts previously. The assessment based on the report of the inspector 
was endorsed by. Rama Swami J. On the other hand in Jamun! Narasayya 
Prsty v. State of Orissa the question was whether an assessment disregarding 
the inspection report was valid or not. Krishna Rao J. who thought that the 
inspection report would have played a good role in moulding the best discretion 
of the officer, quashed the assessment. However, the estimate of a turnover 
on the basis’ of the business of a single day when the inspection took place, can- 
not in fairness be said to represent the actual business for the whole year.* In 
order to base the best judgment upon the ‘materials on inspection as hás been 
said early they must be reasonably sufficient ones. The mere discovery of @ 
number of workers in the place of business must not induce the officer to jump 
into speculations regarding the estimate of the business™. The detection of 
certain unaccounted bills will not give the officer a discretion to add to the taxable 
turnover an exaggerated multiple of the amount of unaccounted bills especially 
when the dealer included the amount in the returned figure**. If he does so the 
addition will be a mere guesswork and bad in law. 


‘The fact that the dealer is an active participant in supplying materials for 
judgment of the officer is a substantial attribute of the process of inspection. The 
explanations of the dealer at the time of inspection are helpful to a large extent 
in moulding the best discretion of the officer. It is peremptory on the part of the 
officer inspecting to have put in black and white all the details of inspection so 
as to enable the assessing authority to correlate them accurately with the estimate 
of the turnover. The recording of the details will also erradicate any fantastic 
oo Se conclusions of the officer, that will make his judgment far from 


-Discrepancies in the acctunts as basis.—It is a statutory obligation of all the 

dealers to maintain true and correct accounts of his business. In the absence 
of a return or in the absence of a correct return the accounts of the dealer is 
another basis on which the best judgment assessment can be made. Checking 
of accounts and cross verification of accounts of the dealer with that of another 
who had transactions with the former may bring out many discrepancies in the 
form of defects and suppressions in accounts which are not maintained truly 
and correctly. These defects are to be put to the assessees and their explana- 
tions sought. Then the officer must weigh the defects validly explained by the 
dealer against the defects unexplained and must estimate a taxable turnover 
having some logical proportion to the aggregate defects unexplained”, 


-17. The findings of the present writer from his fleld study of nearly 400 Orders of the Appellate 
Assistant Commissioner, Ernakulam between the year 1962-63. 
18. . (1957) 8 S T.C. 583 (Patna). 
19. (1958) 9 S.T.C. 648 (Orissa). l 
20. Alikoya v. State of Kerala, (1961) 12 S.T.C. 567 (Kerala). 
21. Sri Gopala Srinivasa Shenoy v. State of Mysore, (1968) 21 S.T.C. 483 (Mysore.) 
. 22. Yousoof Sahib v. Addl. Commercial Tax Officer, (1967) 19 S.T C. 210 (A.P.) per Gopal 
Rao Ekbote, J. 
' 23. See 17 supra. 
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It is an objective scrutiny that the officer must have with these materials.. 
This objective scrutiny will help the officer in arriving at reasonable conclusions. 
Thus when the accounts of a dealer show that thero is suppression both of pur- 
chases and sales, it is not reasonable to make two separate additions for suppres- 
sions in purchases and sales. In Ponmuswemi v. Government of Madras™, it 
was correctly held that when purchases and sales were not shown in accounts it 
might be reasonable to assume that goods covered by such sales to the extent 
possible came from the goods purchased and not disclosed. 


Relation between estimate and suppressed facts—The method in which the 
officer correlates the details of detected suppression with the estimate of the busi- 
ness of the dealer is a matter of great importance. In Velukurty’s case?5, the 
Supreme Court held that an addition made by the Sales Tax Officer to the branch 
office turnover for suppressions detected in the Head Office was without any basis ` 
and bad in law. A logical deduction from the ratio of this decision is that 
detection of suppression in one branch and in one item of goods must 
not give a carte balanche to the officer for arbitrarily adding to the turnover in 
other branches of the dealer or to the turnover of other commodities of the same 
branch. The trend of the Kerala decision in Appukutty v. State of Kerala 
is that suppressions found through the secret books of a third party do not give 
valid material unless it is proved after giving the assessee an opportunity to 
cross-examine the owner of the secret books. In the second Appvkutty’s case? 
the Kerala High Court quashed a ten per cent. additton to the reported net 
turnover without any relationship to the detected suppression and without consi- 
deration of the assessee’s explanation. Stressing the need to protect the asses- 
sees from the whimsicalities of officials who “allowed enthusiasm to overrun judi- 
cial discretion and fairplay”. Govind n Nair, J.2  observed:— 


an honest and bona fide attempt in a judicial manner to determine the tax liabi- 
lity of a person................ on 


From the above it is abundantly clear that when a suppression or a clandes- 
tine transaction is found out the sales-tax Officer is not left with a wide discre- 
tion to assume that such suppressions are practised occasionally or throughout 
the assessment year. In H.M. Esufali v. Commissioner of Sales Tax® a gale 
book for a period of nineteen days showing a sale of Rs. 31,171.28 was detec- 
ted. ‘Taking this amount as escaped turnover for nineteen days as a yardstick 
the assessing authority assumed that the assessee continued to effect in the entire 
year similar extra transactions which were suppressed.. Dixit, C.J., held that 
pe 
(1968) 21 S.T C. 71 (Madras) per Veeraswami, J., p. 72. 

(1966) 17 S T.C. 465 : 60 LT.R. 239. 

(1963) 14 S T C. 489. 

(1965) K.L.T. 805. 

Ibid. 

Ibid at p. 508. 

- (1969) 24 S.T.C. 1 (MLP.) See also M Moideenkutty v. Sales Tax Officer, (1967) 19 S.T.C. 
302 (Kerala). Discovery in a check post of two purchases affected by the petitioner induced the 
officer to assume that such transactions were clandestinely carried out on every week of the year and 
to estimate a turnover on the basis of that assumption. Govindan Nair, J., held that this assump- 
tion was without basis. 
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there was no basis for such an assumption’. Mere discovery of a ‘tiny little 
bock’ showing small transactions can never present signs of large scale suppress- 
ed transactions’. It is submitted that on the moderate materials one cannot 
make a gigantic assessment.. 


In a contingency when the dealer does not in any manner help the Sales Tax 
Officer in forming his best discretion, the officer may make his judgment upon 
certain established facts® such as three times the closing stock, a percentage addi- 
tion’ to the purchase value as in the case of hotel business or the extent of the 
consumption of electrical energy’? spent on the machinery used in business or 
the multiple of the quantum of business in a day. The assessments of the same 
dealer in the previous years"® may also form a basis for best judgment. But these 
working rules cannot be applied mechanically? for the assessment will depend 

- upon so many factors some of which are not capable of quantitative analysis*¢. 
It is submitted that the changes im the situation of business, the rise and fall in 
the quantum of business, the marketability’ of the particular commodity dealt 
with, the changes in the statute with regard to the rate of tax and the fluctua- 
tions of prices in the market are some of the important factors that the sales- 
fax officer has to take into account before fixing the tax liability of the dealers. 
In this connection one has to agree fully with Venkadri, J.1* who held that the 
adoption of a flat rate im making am estimate should have been made only on 
the basis of departmental sample surveys establishing the correct relationship 
between the nature of input and Output in various trades. Departmental sur- 
veys on all the above aspects of different types of business are quite desirable ta 
provide the necessary guideliness to the assessing authorities. 


Procedural aspects of ‘best judgment’—In the procedural sphere of best 
judgment assessment the assessing authority is not given an arbitrary power or 
wide discretion. As the acts of the assessing authority involve civil consequen- 
ces to the assesses, observance of natural justice is the keynote of the power of 
‘best judgment’. 


6. Iron and steel in which the assessee was dealing bad no uniform market day after day 
and the sales depended on the extent of constructional activity. Moreover iron & steel being con- 
trolled commoditity it should have been easy for the Seles Tax Officer the find out the quantity of 
iron and steel secured by the dealer under permits and the quantity sold from the assesee’s stock 
register The Judee observed that no such attempt was made. 

H. M. Esnfall v. Commissione of Sales Tax (1969) 24 I.T.C.1 at pp. 7, 8. 

7. Sri Gopal Sreenivas Shenoy v State of Mysore (1968) 21 S.T.C. at 484. 

R. Basantaly Commissioner of Sales Tax. (1963) 148 T C 395 (Allahabad). 

9. Pyarelaly State of Madras, (1964) 15S T C. 9 (Madras). ` 

10. Narir Khan v. State of Mysore, (1969) 23 S.T C. 269 (Mysore) : Raja Pullaiah v. Deputy 
Commercial Tax Officer, (1969) 24 S T C. 90 (Andhra Pradesh) : 73 IT R. 224. 

11. Alikoya v. State of Kerala, (1961) 12 S.T C. 567 (Kerala) 

12. 1. Gulabchand Laxmi Narayan v. Commissioner of Sales Tax, (1964) 15S T.C. 618 (M.P.) 
The assessments for 1953-54 and 1954-55 were made on the basis of the assessment for 1952-53, 
which itself was on best judgment made on the average of the real sales of the previous three years. 
viz , 1949-50, 1950-51 and 1931-32. The Court held that the turnover for 1952-53 was a real and 
actual estimate Tho estimate for subsequent years based on that for 1952-53 was also held to be 
real and not arbitrary. 

2 Jagdish Prasad v Board of Revenue, (1951)2STC 21 (Calcutta). The assesses had not 
filed any return. In the previous year the taxable turnover was 7 5 per cent. of the gross turnover. 
Though the officer increased the gross turnover he maintained the percentage of the net turnover. 
The Court approved ‘the assessment. f 

13. Narayanappa v. State of Mysore, (1962) 13 S T C. 993 (Mysore) at p. 1009. 

14. Moidsenkutty v. Sales Tax Officer, (1967) 19 S T C. 302 (Kerala). 

15. H.M Esufali v. Commissioner of Sales Tax, (1969) 24 S.T.C. 1. M.P. 

16. Pyarelal v. State of Madras, (1964) 15 S.T.C. 9 (Mad.). 
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Official Bias of the authority.—The first principle of natural justice that no 
man shall be a judge on his own cause involves three’? kinds of bias—pecuniary, 
personal but non-pecuniary and lastly official. Eventhough it is not stnctly 
necessary to consider the Sales Tax Officer to be identical with the Government, 
generally there are no two opinions on the question whether he is not a judge of 
his own cause, because none oiher represents the Government which appoints him, 
to assess people to tax and carry out many administrative functions of an idenci- 
dendal nature. In this context there is every-chance of the authority being carriéd 
away by the last mentioned bias, vız., official bias“. In every arbitrary assess- 
ment elements of official bias lie hidden because such assessments may not be 
based on objective appreciation of the conditions of the particular assesses but 
on the enthusiasm ot the authorities to increase the revenue. 

In the /is between the Government and: the dealer, the Sales Tax Officer 
represents the revenue in the role of proving the tax liability for a specific 
amount. In addition to this he has to act as a judge in determining the tax 
hability. The co-mingling of both these prosecuting and judging functions in 
the same authority may create official bias and to that extent weakens the posi- 
tion of the Sales Tax Officer as an impartial and disinterested umpire. The 
possible solution is to separate these functions and to appoint separate officers 
for each. If erstwhile ‘prosecutors’ are appointed as ‘judges’ it might be to have 
officers in whom the judicial balance will never be borne. ‘The desirable thing 
is to appoint legally qualified and specialized persons of some standing at the 
Bar 


Reasonable opportonity.—The second rule of. natural justice that no man 
shall be condemned unheard is part and parcel of the procedural requirements 
of best judgment assessment. The duty of adminstrative adjudicators of hear- 
ing the other side before condemnation, is brought out in no better words than 
those of Loreburn, L.C. ın Board of Education v hice}, 

“They can obtain information in any way they think best, always giving a 
fair opportunity to those who are parties in controversy for correcting or 
contradicting any relevant statement prejudicial to their view”., 

The best judgment assessment is a process which deals with many. circum- 
stances prejudicial to the rights and claims of the assessees.who if they are given 
an opportunity, may be in a position to.explain away the facts and circumstances 
prejudicial to them., 

Necessity of opportonity.—All sales tax legislations in India provide that 
when an assessee files a return which, in the opinion of the assessing authority, 
is incorrect or incomplete, he should be given an opportunity to prove his return 
with accounts or any other evidence.. The factors that-guide the authority to 
arrive at a conclusion whether the returns are correct or not, may not have worked 
well. Leach C.J. observed as early as in 1939. 

“Information which the Income-tax Officer has received may uot always 
be accurate and it is only fair when he proposes to act om material which he has 
obtained from an outside source that he should give the assessee an opportunity 
of showing, if he can, that Income-tax Officer is misinformed... .”™ 


— ee = ee —- == 





17. Griffith & Street, Principles of Public Administration (1957) pp. 156, 157. 

18 “In the case of official biasthe officer is not actuated by any personal il will Hois so 
imbued with the desire to promote the departmental policy ‘that he becomes blind to the existences 
of the interest of the privateindividual. - Markose A. T. Judicial Control of Administrative Action 
in India (1956) p. 217. : n 

19. (1911) A.C. 179 at p. 182. 

20. Gunda Subbayya v. Commissioner of Income-tax LL.R. (1939) Mad. 404 : (1939) 1 M.LJ. 
451 at p. 454 : A I.R. 1939 Mad. 371 at p. 373. The provision of best judgment in Income-tax law 
is more or leas identical with that in tho sales tax legislations. - l 
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As the one-sided information of the officer is partial, it is safer ta act on it 
after getting the view of the persons whose interest is going to be prejudiced by 
acting on such a view.. Between the date of the decision of Leach C.J., i.e., 


1939 and today the concept of opportunity in sales- tax best judgment assessment 
has grown to have its various phases.. 


How opportunity is given.—The assessing ; authority implements the concept 
of reasonable opportunity in the form of sending a pre-assessment notice to the 
assessee. This notice must contain the basis and proposal of the turnover of the 
assesseo. In Ramanath Shenoy v. Sales Tax Oficer.’ Vaidyalingam, J., 
observed :— © 3 

‘In order that a party may have a full and effective opportunity... .it is - 
obligatory on the part of the officer to place before the assesses the basis which 
he proposes to adopt in making the best Judgment assessment”.™ 


ge ore Judea nanotech eld hae: tere Wee ne aly sone eae 
of the oficer. 


“to make available to the petitionet every point or aspect that he proposes 
to take into account in making the best judgment, and give the assessee opportu- 
ee ee ee Poe eee 
on facts, regarding the proposal”. 


Mere statement im the pre-assessment notice of the facts of suppression™ 
or of the description of the defects in the accounts*® does not amount to a correct 
proposal of all the basis adopted for-best judgment assessment. When inferences 
are derived from escaped or suppressed transactions liable to be taxed all those 
inferences should be put to the dealer for his explanation.” The notice should 
not be an empty and idle formality.* It must be ‘full and effective’.* For this it 
is obligatory on the part of the officer to issue a pre-assessment notice containing 
all the basis of estimate and every point or aspect of the proposal.* -For instance 
take the case of a best judgment assessment based on the return or the estimate 
of the previous year. The fact that the previous year is going to be taken as the 
basis should have been intimated to the assessee in the pre-assessment.notice.5 
If the officer thinks that there must. be an addition to the previous return the 
reasons of the addition must also be stated in the notico. -It is probable that 
there might have been a fall in the actual quantum of the business of the 
assessee in the assessment year. This change might not have been noticed by 
the officer. Only if the basis as to the previous ‘return and all other aspects of 
the proposals are intimated to the dealer, Be ee eee 
to bring the actual state of affairs to the scrutiny of the officer. 


Notice and personal appearance of the dealer.—Notice of appearance 
of ihe assessees before the officer is necessary in certain cases when the officer 
thinks that assess¢e’d PT E will clear away many of his doubts., 


21. (1962) KELJ. 2771 © 
22. Ibid at p. 285, Emphasis is mine. 
23. Namadeva Shenoy V. Sales Tax Officer, (1962) K. LJ. 458. 
24. Ibid. 
25. Abdul Rahiman v. Sales Tax Officer, (1963) 14 S.T.C. 155 (Kerala). 
1. Murali Trading Co. v. Joint Commercial Tax Officer, (1967) 1 M.LJ. 258: 80 L.W. 163: 
(1967) 19 S.T.C. 221 (Mad.) per Anantanarayan, C.J. 
2. Krishnan Nair v. Sales-tax Officer, (1963) K.L J. 933. `- 
3. Ramnath Shenoy Vv. Sales-tax Officer, (1963) 14 8.T.C. 231. 
4. Namadeva Shsnoy v. Sales-tax Officer, (1962) K.LJ. 458. © 
$. Gulabchand Lexm! Narayan v. Commissioner of Sales-tax, (1964) 15 S.T.C. 618 (M.P.). 
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The personal meetings of the assessees and the assessing authority with evidence 
to substantiate the points of view of both sides will help clearing much ‘dead 
wood’ as well as inculcating confidence in the assessee that they get a fair deal 
from the assessing officer. But if'a notice is issued for the appearance of the 
assesses and the notice does not contain all the basis of estimate of the turnover, 
the opportunity given to the assessee cannot be said to be effective.* If in 
pursuance of such a notice the assessee appears before the authority the appear- 
ance must not be taken as a sign of his silent approval of the basis which was 
not disclosed to him. In a pre-assessment interview, if any, the officer should 
seek the explanation of the dealer on every item-of evidence relied on by him.’ 


Reasonable opportunity is all possible opportunity.—The failure of the 
assesses to produce evidence in support of the returns even on notice may induce 
the Sales Tax Officer to issue another notice proposing the basis for best judgment 
assessment. If in reply to the latter notice the assesses produces the accounts 
instead of filing objections as tq the basis, the officer should not fall back upon 
making an assessment all on a sudden. On such an occasion the officer has to 
give a further opportunity to the assessee as to why he cannot rely on the books 
and to make known to the assessee any further particulars or basis which he 
proposes to adopt.* An occasion similar to this arose in ` Bata Shoe Co: v. Joint 
Commercial Tax Officer.» The dealer neither filed the return within the pres- 
cribed period nor even produced the accounts in spite of repeated adjournments 
for the purpose. Nevertheless before the officer exercised his best judgment the 
dealer filed the return. The officer did not consider the return. Holding this © 
procedure as wholly unrealistic and unrelated to the task of finding out the true 
net chargeable turnover the High Court pointed out that the officer should have 
looked into the return. If he felt that it was incomplete or incorrect, the officer 
had to follow the procedures in the Act giving an opportunity to the assessee to 
prove the completeness or correctness of the return.?° my 


Reasonabeness and legality of opportunity.—An opportunity given to the 
dealer is not reasonable if be is not in a position to utilize it effectively. 'A 
notice calling upon the assessee to appear on a particular day on which occasion 
he was really unable to present himself, cannot be said to have given him a 
reasonable opportunity. In Public Prosecutor v. Chandrasekharan: tho Madras 
High Court held that the respondent who was -bedridden and unable to move 
on the day required to be present, was not given a reasonable opportunity. 
There is a warning note? in the judgment that deliberate non-production of 
accounts and delaying tactics would not be given a free play in the anxiety 
to safeguard the various aspects of the concept of natural justice. In Ganesh 





6. Namadeva Shenoy v. Sales Tax Officer, (1962) K.L J. 277. 
7. Murali Trading Co.v. Joint Commercial Tax Officer, (1967) 1 M.LJ. 258 : (1967) 19 
S.T.C. 221 (Mad.) : 80 L.W. 163. oe 
8. Abdul Rahiman v. Sales Tax Officer, (1963) 14 8.T.C. 155 (Kerala) per Vaidyalingam, J., 
p.° 158 f 
9. ILR (1968) 3 Mad. 491 : (1968) 1 M.L.J. 295 : (1968) 21 S.T.C. 135 (Madras) per 
Veeraswami, J. ; 2 o : 
10. Ibid. f Pe 
11. (1956) 2 M.L J. 572 : (1957) M.LJ. (Cr .) 127 : (1957) 8 S.T.C. 6 (Madras.) per Soma- 
sundaram, J. Ie 
12. Ibid at p. 572“ If the assessee avoids going to the authorities with necessary account book 
and ifafter the issue of two or three notices, he does not choose to be present or that the reasons 


which he had given are found to be false by the authorities, then certainly they can proceed to assess 
him to best of their judgment.” 
J—8 
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Prasad v. Commissioner of Sales Tax1* the Supreme Court has held that a dealer 
cannot argue that the opportunity given to him is not sufficiently long if the short 
time given for his explanation has in no way resulted in any prejudice against 
him. In Udipi Va.anta Vihar v. The Deputy Commissioner.+~ the Andhra 
High Court has held that a notice of re-assessment after a four day watch of the 
asscasee’s shop cannot be said to be illegal simply because the watch is improper. 
It is submitted that in this ‘case there is neither violation of natural justice nor 
limitation upon the usefulness of the opportunity given to the assessee under the 
law, as the assessee himself has got an opportunity -to contend in his reply to the 
notice that the watch has beer illegal or improper. 


Consideration of the reply to the pre-asseesment notice.—The opportunity 
given to the assessee though reasonable would not be effective if the assessee’s 
objections to the proposal of the basis are not fully considered by the Sales Tax 
Officer. Quashing an aribitrary estimate having no relationship to the detected 
suppressions or to the explanations of the assesses, Govindan Nair, J. observed:— 


“The judicial process does not end by making known to a person the 
Proposal against him and giving him a chance to explain but extends further to a 
judicial consideration of representations and materials...7%5 


The reply of the assessee to the pre-assessment notice may contain many 
things—the challenge against the basis or quantum of estimate, the disapproval 
of the rate of tax, the explanation of the defects found on inspection, the clainr 
for the examination of a third party, request for another opportunity, ths 
reasons for the fall in turnover or profits, etc.+°In short the reply contains the 
Whole case of the assessee against the officers’ contentions. “It is the bounden 
duty of the Sales Tax Officer to weigh the assessee’s case against his own in the 
notice. If this is not done the assessment loses its judicial elements and the 
opportunity already given loses its meaning. j 


Cross-examination of the parties. —In ‘ Gunda Subbayy’s case!” Leach. C. J. 
held that though the materials should be proposed, the source of information 
might not be disclosed to the assesses. But when the records at the disposal of 
a third party are utilized as the basis of best judgment, natural justice demands 
that the asséssee affected should have been given, an opportunity to disprove the 
findings from that source. Will this concept of opportunity extend to the area 
of cross-examining the third party as in a Court? In the First Appukutty's case28 
the Kerala High Court held that there was no justification in relying on the 
secret books of a third party without affording an effective opportunity to the 
asscsseo to cross-examine the third party as to the veracity of the entries in the 
secret books connecting the assessees. But the Gujarat High Court has dissented 
from Appukutty’s caset% in Jayantilal v. State of Gujarat!* The Court turned 


13. (1970) 18.CJ. 68 : (1969) 24 S T.C 343 per Shah, J » at p. 346 : The officer did not give 
fifteen clear days’ notice as provided in the rules. Holding that this provision was not mandatory 
the judge held, that “ unless Prejudice has resulted to ths tax-Payer the proceedings are not to be 
set asido.” 

14. (1969) 2 An.W.R 75: (1969) 233 STC 6 per Kuppuswamy, J. 

13. M. Appukutty v. Sales Tax Officer, (1965) K.L T. 803 at p. 808. 

16. See Note No. 17 at p. 44. ' - 

17. (1939) 1 MLJ. 451 : ALR. 1939 Mad. 371 :L.LR. (1939) Mad. 404. 

18. Appukulty v. State of Kerala, (1963) 14 S.T.C. 489. 

19. (1969) 23 S.T.C. 11.: Gujarat per Divan, J., in this case the officer detected the suppres- 
sion of a transction of the petitioner from the plak books of another assessee whose letter to the 
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down the claim to cross-examine the: other assessee from whose uplak accounts - 
the officer detected the suppression of a few transactions. The Court held that 
the evidence under the Sales tax law meant “any material having probative value 
irrespective of the manner in which the material is produced or of the mode of 
Proving that particular piece of material”.?? The Court held the view that eyi- 
dence on which the assessing authority should act need not be legal evidence as 
held in Appkutty’s case?°-a. The view of the Gujarat High Court that cross. 
examination need not be allowed, seems to be not correct. The opportunity to 
explain tbe suppressions must be effective and the prejudice caused ta the dealer 
when the facts are not brought out by way of cross-examination, must be the 
test to be applied. There is a usual plea against cross-examination that the third 
perons if they are cross-examined, shall always be hostile to the Government 
and shall help the assessees.™ This plea is a myth the acceptance of which will 
be tantamount to the abandonment of the very purpose behind the concept of 
cross-Cxamination. If the assessee gets a good Opportunity in presenting his 
case in a better way by cross-examining the third parties there is no justice in 
denying this right.™ j 


Failure to file return and opportunity.—Is the assessing authority under an 
obligation of giving an opportunity even when the dealer does not perform the, 
statutory duty of submitting the return ? The Allahabad High Court™ maintained 
that the assessee who did not file the return went out of the picture and it was 
left to the assessing authority to have the best judgment after making whatever 
enquiries he deemed necessary. It was not a judicial enquiry.“ The Andhra 
High Court™ held the opposite view. They held that an ex parte assessment 
without proposing the basis was bad and violative of natural justice even though 
the assessee failed to produce the return and accounts in spite of posting the case 
several times for the purpose. It is submitted that best judgment assessment is 
process to be carried out objectively. It has been held in many decisions’ that 
a process which should be carried out objectively requires hearing the other side 
even when the statute 1s silent. Hence the Andhra decision seems to be correct. 
eee OE Se 

20. Ibid at p. 17. 

20-a. (1963) 14 S.T.C. 489. 

21. Seethocontention of the Government in Af. Appukutty v. State of Kerala, (1963) 14 S.T.C, 
489. i 
22. Jain S. N.“ Best Judgment’ under the Indian Sales-tax Laws (1965) 7 J.I.L I. 82 at p.95. 


23. Quameruddin v. Commissioner of Sales Tax, (1963) 14 S T.C. 534 per M. C. Desai C. J- 
Estimate without giving notice to the assesses who had not filed the return within the time prescribed 
by Rules was validated. Also ses Adarsh Bhandar v. Sales Tax Officer, (1957) 7 S.T.C. 666 (Allaha- 
bad per Mootham, C.J., at p. 681. 


24 Adarsh Bhander v. Sales Tax Officer, (1957) 7 8.T.C. 666. 


25. Devan Hamman v. State of Andhra Pradesh, (1960) 11 S.T C. 473 (Andhra) per Anantana- 
rayana Iyer, J. i ` 


1. That the objective determination of a question-warrants a judicial process even in the ab- 
sence of a statutory provision has been asserted by Wanchoo J. in his two decisions in Boa ‘d 
of High School v. Ghanshyam, (1963) 2 S.C J. 599 : ALR. 1962 S C. 1110 and Board of Revenue v. 
Vidyavathi, (1963) 1 S C.J. 324 : A I.R. 19628 C 1217.. The two decisions are important becaus > 
they were made months before Ridge v. Baldwin, (1963) 2 AU.E.R. 66 as set the principle in line 

with oléerauthoritiesin England. Fcr other Indian decislons, see Bhagwan v.Ramachand, (1966) 
28.CJ. 295: A I.R. 1965 1707 ; Associated Cement Companies v. P. N. Sharma, (1966) 1 8.C.J. 786: 
A LR. 1965 S C. 1595 : Board of High School v. Bagleswar, (1963) 2 S C.J 651:A.LR. 1966 S.C. 
875; State of Orissa v. Binapani Devi, (1967) 2S8.C.F 339 : A.I R. 1967 S.C. 1269: Ramakanta Vo 
District School, Board, A.I.R. 1969 Cal. 397. 
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Reasoned asseasments.—The necessity of giving reasons for a quasi-judicial 
decision bas been stressed on more occasions? than one by the Supreme Court. 
An assessment order by a Sales Tax authority should contain reasons for its con- 
Clusions. This essential requirement is brought out by the following words of 
Anantanarayana Iyer, J.: 

“The assessment order should contain a clear indication of the material on 
which the turnover is fixed, rates are adopted and the amount of tax is deter- 
mined so that the assessee may know that fact and make his? representations, 1f 
any, On those matters’. 


In Nazir Khan v. State of Mysore.4 Somanatha Iyer, J. quashed an assess- 
ment on a ground /nter alia that the officer “did not-disclose in his order any 
ae on the basis of which he found it possible to make the estimate which 

e made’, 


Conclusion.—Best judgment assessment is a quasi-judicial process and one 
sees in it a typical cross-section of the entire field of current public administra- 
tion.. The rapid development of commerce and industry, the consequences of 
war and inflation and the recognition of Welfare State ideas created circum- 
stances which necessitated an equally rapid development of practice of best judg- 
ment in Sales-tax. Pari passu the judiciary and the administration had to deve- 
lop substantive and procedural standards in the concept of best judgment in order 
to preserve the rule of law. 


It is now well settled that best judgment process. in its substantive side is not 
a guesswork but an objective determination of the tax liability with a rational 
nexus to the materials available. The porcedures of inspection, enquiry and 
checking of accounts will help the sales-tax authorities to gather sufficient mate- 
rials on which best judgment is based. Coming to the procedural plane the 
observance of natural justice is not taken as a mere formality. The opportu- 
nity is to be enforced effectively. Timely notice proposing the basis to the 
assessee furnishes reasonable opportunity to the assessee. Consideration of 
details stated. by the assessee in the reply to the notice is necessary ingredient of 
natural justice. The concepts of examination and crors-examination of persons 
including the assesses on whose evidence reliance is placed by the authorities, 
are to be recognised as necessary elements of natuial justice. Lastly we are 
reaching a stage, if we have not already reached it, where it is realised that ‘best 
judgment’ must be a ‘reasoned’ judgment giving the assessee opportunity, just 
and effective, of carrying his care further to an appellate authority. 





2. M.P Industries v. Union of India, (1966) 1 S.C J 204 : at p. 207 AI.R 1966SC 671 
at p. 675 per Subba Rao, J., “ If Tribunals can make orders without giving reason the said power 
in the hands of unscruplous or dishonest officers may turn out to bea potent weapon for abusc of 
power Butif reasons for an order are to be given it will bean effective restraint as such abuse, as 
the order, if ıt discloses extraneous or irrelevant considerations will be subject to judicial scrutiny 
and correction. Also see Harinagar Sugar Mills v. Syam Sundar Jhun Jhunjumwala, (1963) 1 S.C J. 

471 : A I.R. 1961 S.C. 1669 : Govinda Rao y State of M P, (1966) 1 S.C J. 480 : ALR. 1965 S.C. 
1222: 

3. Devan Hanuman Y. State of Andhra Pradesh, (1960) 11 S.T.C 473 at p. 478. 

4. (1969) 23 S.T.C. 269, (Mysore). 

5. lbidatp.272. ` 
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BOOK REVIEW 





RELIGION, Law AND THE STATE IN Inpia, By J. Duncan M. Derrett (Faber 
and Fabcr, 24 Russell Square, London), 1968. Price gos net. 


Dr. Derrett, Professor of Oriental Laws in the University of London, is familiar 
to the Indian legal public. He has been writing from time to time on various 
aspscts of Hindu life and Hindu Law and has been subjecting, off and on, decisions 
of Courts to critical examination. The book under review is a volume of collected 
papers with howcver some chapters specially written for the attainment of its 
purpose, namely, to provide a critical study of the personal laws in India -from the 
carliest times, from the point of view ofits evolution and historical development. 


India is now a secular State. In furtherance ofits ideals of equality, avoidance 
of discrimination on grounds infer alia of birth, caste and sex enunciated in the Consti- 
tution and the policy underlying Article 13, large chunks of Hindu personal law 
have been overhauled. At the same time freedom of conscience and the right to 
practise religion, within. limits set out, are guaranteed under Article 25. Being 
a secular State there is no patronage of any religion and there is no preference for 
the religion: of the majority of the inhabitants of the country. The majority can 
no more offer affronts to the religious beliefs of the minorities any more than the 
lattcr can, with impunity, wound the feelings of the majority in matters of religion. 
Does it however mean that the personal laws state in the minds of the public 
with the relig’ons beliefs of the people stand excluded from alteration or refashioning 
by the Legislature? Yhoughout the history of Hinduism, religion and Jaw are 
found woven into the fabric of social life. What precisely was the nature of the 
` association between law and religion, whether disentaglement of the secular elements 
of law from religious association consistently with the theory of the super-human 
origin and eternal character of dharma is possible, what devices and ients were 
resorted toin the past to Eéep the law moving with the times, and whether the 
changes embodied in the codified parts of Hindu Law areentitled morally and legally 
to the faith and obedience to which‘the laws of the ancient sages were entitled are 
interesting questions of far-reaching importance. Answers to these questions from an 
emotional or merely metaphysical plane cannot satisfy. Though a sizable section 
of Hindus at the present time does not subscribe to its theo’ogy or its caste o i- 
sation, the majority of Hindus believe in the existence of a higher force and ethical 
values. The psychology of the masses by and large is still controlled by tradition. 
Hence purposive research detached from preconceived notions or bias in regard to, 
the questions posed earlier is eminently to be welcomcd. 


Research involves fact-finding, fact-ordering and correlation, It-also involves 
thinking about the facts and the observation of trends. Dr. Derrett has endeavoured 
to provide in the book under notice a connected survey of the various points Pt 
which religion has provided.the law or law has made its impact on religion. He 
seems to believe in the indigenous legal system and the real continuity of Hinduism 
and in the ability of the people. to adjust themselves even to novel ideas without 
abandoning their origional standpoint. According to him the rules comprised 
in the vyavahara portions of the various Smritis do not have their roots in religion 
at all and hence could be altered as in fact they were altered and reshaped by the 
sages and the laterday jurists. He relies for this view on a text of the Bhavishya 
Purana adopted by Apararka and Mitra Misra to conclude that Smriti texts, with 
a seen purpose, are not rooted in the Vedas Jike those relating to political science or 
international law (see pages 98-99). He suggests that the actual relationship 
between religious doctrine and the rules of substantive law is not that of cause and 
effect but rather that ofform and substance (page 117). In Dr. Derrett’s view the 
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framework into which the legal rules were set was religious in its entirety and it was 
the master mind of Manu that saw it neat and smooth (pages 117-119). The con- 
clusions are to a degree plausible and attractive. The supporting material is how- 
ever weak. The Bhavishya Purana is a relatively late and minor juridical work and 
it is doubtful whether its view had commended itself to any large section of the 
jurists. Dr. Derrett also points out that there appears to have been no stage at which. 
law was immutable, at which custom was not open to influence from jurists or to 
modification or even abrogation at the hands of the Ruler (page 152). With this 
view there is bound to be a large measure of agreement. Chapters 5 and 6 of the 
book dealing with the “ Right to Earn in Ancient India ” and “ Custom and Law 
in Ancient India” respectively are penetrative and illuminating. Dr. Derrett 
has made a critical assessment of the enactments of 1955-56, in Chapters 10 and 11. 
He considers the policy behind Article 44 of the Constitution that a uniform civil 
code should be devised wherein all personal laws should merge is sound and he has 
given useful bints as to the lines on which such a code may be prepared without 
offending the susceptibilities of'any class of people, Hindu, Muslim, Christian or 
any other.. i 

Dr. Derzett har considered quite a wealth of materia] and has stated his views 
forcefully.. Occasionally his expression seems to be in the “ I know what is good 
for you” manner, and at places a little bit overdone. ' When he states at page 336, 
that “it is widely expected that the increase in the daughters’ rights will lead to 
quarrels -between brothers and sisters unless the latter not only take the dependent 
attitude which is traditional but also prevent their relations by marriage from attemp- 
ting to exercise these rights on their behalf? there seems to be little warrant for 
it, At page 346, he remarks that under section g of the Hindu Adoptions Act 
the Court is given jurisdiction to order adoptions when what the Cour under 
the section is only to permit adoptions. These are minor details, 

The book under notice is of great merit. It is a scholarly contribution which 
can be read with profit and pleasure by_all thinking persons and students of law 
in particular. i m i A 


y 


.MurLa. Privates or ManomepaN Law. Sixteenth edition By The Honb’la 
Mr. Justice Hidayatullah, Chief Justice of India; (N. M. Tripathi Private Ltd., 
Bombay), 1968. Price Rs. 12-50. 


Within a period of about 60 years from the date cf its first publication in 1906: 
Mulla’s book on Mahomedan Law has gone through no less than sixteen editions 
which testifies to its high popularity, value, and usefulness as an authoritative state- 
ment of what may be called the principles of Anglo-Mahomedan Law. The present 
edition has not disturbed the original scheme of the earlier editions. ' A feature 
enhancing the utility of the work is the indication'also of how the principles are 
being applied in Pakistan, and the inclusion of materials—both case law and legis- 
lation—up to 1968. The decision of the Supreme Court of India in Munnilal y- 
Bishwanath Prasad, A.I.R. 1968 S.C. 450, holding that under the Muslim lew of 
Pre-emption there must be full ownership in the land pre-empted and therefore the 
right of pre-emption does not arise on the sale of a leasehold interest in the land and 
that the preemptor also must have full ownership in order to maintain a suit for 
preemption, since reciprocity is the basis of the Muslim law of Preemption, does 
not seem to have been noticed, presumably because the decision had not been 
reported by the time of the publication of the book under review. 


`The Introduction supplied by the present Editor is bound to be of great 
interest, In its concluding part it deals with a question on which diverse views 
have been expressed, namely, reform of Muslim law. The Constitution of India, 
to which the Muslim members of the Constituent Assembly accorded their whole- 
hearted support without any reservation, lays down in Article 44 that the State 
shall endeavour to secure for the citizens a uniform civil code throughout the terri- 
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tory of India. It means that the Muslim members along with the others have 
pledged the faith of the Nation to achieve that goal, which would result in the replace- 
ment of the personal laws by the civil code. Opinions are being expressed now and 
then on the desirability of reforming Muslim Jaw. Changes’ however have been. 
made difficult by the rigid Toa of Muslim law as stated in doctrines like “ the 
closure of the gate of ijtihad.” There is also all the time the belief in the back- 
ground.that Islamic law is bound up with the religion of Islam and whoever touches 
the law touches the religion. The Introduction by the present Editior shows that 
it is not as if modifications have not been made in spite of the above doctrines. 
Outside India, in Muslim countries, reforms have been successfully attempted. 
Rigidity of Islamic doctrines have been relaxed in matters not considered fundamen- 
tal. Everywhere moderate reforms in matters of procedure have been effected. 
In India itself, enactments like the Abolition of Slavery Act of 1848, Freedom of 
Religion Act of 1850, the Dissolution of Muslim Marriages Act of 1939, the Special 
Marriage Act of 1954, and the various wakf Acts have had repercussions, either 
directly or indirectly, on Muslim Family law. Judicial decisions also as has becn 
pointed out have effected some modifications. But, by and large, whatever has been. 
done concerns only the periphery of Muslim family law. As the Editor points out 
the correct position seems to be that reform is notimpossible, Sprcad of cducation 
and pressure of public opinion inside the Muslim society can alone lead to large 
scale reform.. ‘The process however is bound to be slow. ' 


Mulla’s Mahomedan Law is a standard book or the subject and enjoys a 
unique reputation. The present edition fully lives up to the level of the previous 
editions. | . 


t 


Tyapyi-on Musim Law, FOURTH EDITION By Mushin Tayyibji. (N. M. 
Tripathi Private Ltd , Bombay)., 1968. Price Rs. 50. ' 


The present edition of Tyabji’s Muslim Law appears after an interval of about 

o years since the previous edition was published. The title of the book also has 
aes altered from ‘ Muhammadan Law’ to ‘Muslim Law’. The book js an 
exhaustive statement of the pcrsonal law of the Muslimsin India and Pakistan. 
It states in the form of a code containing now 751 enunciations of the principles oj 
Muslim Law, at the same time elucidating the rules of law. Almost every rule found. 
in the original texts is included including those ordinarily not available to the public, 
Decisions of importance have also been considered. Tyabji’s book has attained 
the status of a classic and is looked upon as an authority to be uscfully referred to on 
the subject. Itis, therefore, a happy event that the present edition has been brought 
out. Legislation affecting Muslim Law both in India.and Pakistan is set out in the 
Appendices attached to the book. i ' ` 

Case law up to the end of the first quarter of 1968 has been taken into account, 

The important pronouncement of the Supreme Court in Mohammad Sulaiman y. 
Mohammed Ismail, A.I.R. 1966 S.C. 792 : (1966) 1 S.C.R. 37, holding that a decree 
in a suit against some of the heirs of a deceased Muslim would bind the other heirs 
also if without fraud or collusion and after due enquiry all the heirs known to the 

laintiff had been impleaded and the suit was properly contested by such of the 
heirs as were actually impleaded and ‘no other defence was open-or suggested, finds 
mention at page 1060 in the Addenda et Corrigenda. Likewise the Supreme Court 
decision in Munnilal v. Bishwanath Prasad, A.I.R. 1968 S.C. 450, holding that for 
the o tion of preemption there must be full ownership in land and not merely 
lease kod ainai and that the preemptor must have full owncrsbip as reciprocity 
is the basis of the law of preemption has also been noticed in the samc page. 


It is pointed out (page 6) that when a person is born a Muslim he would be 
recogni as such for application of Muslim Law, and foot-note 11 refers to “a 
Muhammadan family that in matters of worship had adopted the Hindu religion but 
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which was governed by Muhammadan Law”, citing I.L.R. 40 Cal. 378 (P.C.). 
Does this indicate that worship a la mode Hindus is consistent with profession of Jslam 
or does it show that for purposes of applicability of Muslim Law Islarh need not be 
-quite the same as for purposes of religion? a 


One could legitimately expect in an edition brought out for the first time after 
attainment of Independence a reference to the topic of reform of Muslim Law and 
enactment of a civil code applicable to Muslims also superseding their personal law 
as envisaged in Article 44 of the Constitution. Beyond a statement in the Preface 
to the Fourth Edition that section 21 of the Special Marriage Act of 1954 under which 
the registration by a Muslim of his marriage under this Act makes momentous 
changes in his personal law relating to divorce and succession, there is no mention by 
by the Editor about the desirability or practicability of further reforming Muslim 
Law. . | 


Tyabji’s book is a scholarly presentation of the subject of Muslim Personal 
Law and will be highly helpful both the busy legal practitioner and to the academic 
research scholar. l l 


Tae Constrrorion or Inpia By Dr, V. N. Skekla, Fifth edition (Eastern Book 
Company, Lucknow and Delhi), 1969. Price Rs. 26. - 


There are quite a number of books on the Indian Constitution. Like “‘ Ben 
Adam’s tribe ” they are increasing. Within the period of two decades during which 
the Constitution has been in force a number of things have happened and a number 
of interesting problems have been thrown up. The Constitution has been amended 
22 times. The Supreme Court has held that the Fundamental rights in Part III 
cannot hereafter be altered or changed by resort to the amendatory procedure in 
. Article 368 (A.I.R. 1967 S.C. 1743). The doctrine of prospective overruling-— 
purely American doctrine born and developed in the U.S.A.—has been imported. 
Controversies have arisen regarding the respective jurisdictions of the Legislature and 
the Superior Courts in the matter of privileges as dealt with in Article 194. The 

uestion of the sanctity attaching to contracts and covenants between the Union 
vernment and the Princes, and Members of the former Indian Civil Service, 
in the light of relevant constitutional provisions has come to assume considerable 
importance. The usefulness of bicameralism in view of the fact that, even in the 
9 out of 17 States which had an u House of Legislature, 4 have got out of or 
are in the process of getting out of it, calls for examination. onsidered opinions 
of academic men standing aloof from political ideologies or emotions given in a 
purely detached spirit on these and other questions are bound to carry respect and 
weight. Dr. Shukla, as a scholar and Professor of Law has the necessary creden- 
tials. But in the book under notice he has attempted only a more modest task 
namely to analyse the provisions of the Constitution and provide comments thercon 
in the light of ieee yates in a manner which will be of help primarily to the 
students. Justice Kidwai in his Foreword has observed that in view of the fact 
that the life, Sa Seer property of every citizen of India is vitally affected by the 
- provisions of the Constitution it is necessary that every effort should be made to 
make the provisions easily comprehensible and that Mr. Shukla’s book has fulfilled 
the need admirably. With his further observation that the book wil] provide suffi- 
cient materials to Jawyers to assist them in unravelling the tangles of interpretation, 
one may state that it is an expression of hope rather than an-assessment of achieve. 
ment, 


A blemish which could have been avoided with some care may be mentioned. 
‘Typographic mistakes which might mislead are to be found. Specimens of such 
mistakes are: On page 199 the reference in the footnote relating to the second pro- 
viso to Article 31-A (1) should be Seventeenth and not ‘Seventh Amendment to the 
Constitution. n page 469 the legislative reference given to the change in the 
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s resulted. between the Madras High Court and the Bombay High Court. 

Madras decision is in Sheik Mohamed v. B. I. S. N. Co., I.L.R. 32 Mad. 95: 120, 
and that of the Bombay High Court is in Bombay Steam Navigation Co. v. Vasudev, 
I.L.R. 52.Bom. 37.. The Law. Commission has suggested that to remove all 
doubts on the matter the words ‘‘ the bailee is in the absence of any special contract 
bound”? may be substituted in section 151 for the words “the bailee is bound.” 
‘Though, at page 806, the Author has cited the two decisions in ‚the footnotes 
there is no advertence in the body of the book to the existence of a difference in the 
views of the two High Courts, nor has the present Editor indicated his own view in 
the matter. The recomniendations of the Law Commission have not elicited any 
comments. 


The present Edition has maintained the standard set by the earlier editions and 
will be a useful book of reference to lawyers and the members of the Judicial Service. 


Law BREAKERS AND KEEPERS OF PEACE By sS. K. Ghosh (Eastern Law House 
Private Ltd., Calcutta-13). Second Edition, 1969. Price Rs. 18. 


The British Policemen on the Beat—the Bobby of England—has won for the 
British Police a reputation for courtesy and helpfulness and is a popular figure. 
His counter-part in India who is rarely on the beat is generally regarded as 
thorough only in beating. The prejudice engendered against’ the police durin 
the British ragime is stillto belived down. On top ofit,police duties Oye erased 
normously during recent years.. In the discharge of such duties what is required 
is no longer mere brawn but a judicious combination of brain and brawn. Problems 
‘coming to the fore in a democratic set up need delicate and imaginative handling 
which could at the same time be firm and effective. The public mind is conscious 
only of the strictures passed against the police now and then and looks upon the 
policeman with fear and suspicion. The -public has not realised that unless’ it 
cooperates with the police the latter’s task will be rendered more difficult and often 
ineffective. Itisa familiar phenomenon that when there is a traffic accident for 
instance, or other trouble persons who were eyewitnesses are reluctant to come for- 
ward. Co-operation can result only if the policeman’s outlook and methods change. 
Tt is rather happy therefore that a high placed police officer should write a book, 
in the light of his practical experience over a number of years and his research into 
several law and order problėms, that could serve as a manual of instruction to the 
police. The Author has written candidly and has made quite a number of sug- 
gestions to improve the effectiveness of the police and its morale and discipline. 
The book consists of 19 chapaters including txter alia topics like Leadership, Ideal 
Police, Police and the Public, Police and the Press, Police and Politics, Police and 
the Magistracy, Crowd Control, Police in Riots, Traffic Accidents and Prosecution 
of cases. In the chapters on Crowd Control and Police in Riots a number of prac- 
tical suggestions have been set out at pages 67 and 74. But as recognised at page 10 
the powcr and effectiveness of the police depend on public respect and approval and 
the police problem really is how to inspire the public with better fan ey Tae 
and appreciation of police values. That can come only with realisation that the 
police serve the real interests of the people. 

In this context is may not be out of place to mention a thing or two. The 
k of peace must themselves set an example to others in implicit obedience to 
an respect for law. It will not be permissible for the policemen to strike work. 
‘Was it not Calvin Coolidge, a former President of the U.S.A., that said that the 
policemen have no right to strike work? It will be even more impermissible for 
the policemen to take the law into their own hands and become law-breakers them- 
selves. The recent happening in Bengal of policemen breaking into the 
Legislature when it was in session and behaving violently makes sad story. 
It is here that Napoleon’s observation cited at the very commencement of the book 
that “ there are no bad soldiers, only bad officers ” becomes Very pertinent. 
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In regard to prosecution of cases the Author stresses appropriately the need 
for proper and thorough investigation. Most prosecutions fail because of per- 
functory and faulty investigation. The Author’s plea for increase in the police 
force is quite justified having regard to the complexities of present-day life. But 
mere increase in number will be of no use unless men of the proper calibre and. 
character are enrolled.- 


: The Author has presented his ideas cogently and lucidly. The book will 
serve as a useful manual to all engaged in the police administration, particularly 
to those engaed in field work. It will help also in imparting proper training to 
the police personnel. 


Famous Murprr Truas By S. Rajagopalan (N. M. Tripathi Private Ltd. 
Bombay), 1968. Price Rs. 10. j $ 


Murder has been the theme of many books. “ Murder will be out” said, 
Shakespeare. De Quincey wrote on ‘Muder as a fine art.’ Each book on the 
subject has its own appeal; even so the present volume. 


Entitled after the famous British Notable Trials series, the book under review 
records sevent-five murder trials compiled from the official records. The trials 
selected have a story value; they also illustrate some of the important problems 
thrown up in criminal law. The murders dealt with range from capricious to 
calculated killings, They show the different motives from which they stem, such 
as quarrel, violent temper or fits of rage, insanity and mental disorder, lust and 
sex, cupidity and avarice, jealousy, desperation, etc, Incidentally the Author has 
dealt with interesting questions like sanctity af neman life and abolition of death 
penalty, administration of criminal justice, importance of motive, production of 
the corpus delicti, value of testimony of child witnesses, scope of the right of self- 
defence, etc: The Author has made a skillful selection of cases, marshalled the salient 
facts and presented them in a manner which would hold the attention of the reader. 
He has brought out vividly the legal and the medico-legal elements involved giving 
his own views on them, The book can be read with profit and pleasure by one and. 
all. 


Came on THe Increase By S. K. Ghosh (Eastern Law House Private Lid., 
Calcutta). Second Edition, 1969. Price Indian Rs. 14; Foreign £1. | 

Crime is on the increase. Crime is a social disease and naturally the why and 
wherefore of such increase must exercise all thinking minds. Merely to describe 
crime as the result of the reaction of a hungry stomach on a virile body will cut 
noice, Itis generally admitted that modern civilization has made people sophisti- 
cated and that criminality is a by—product of civilisation. Mcn and women live 
as it were in a hurry and there is constant craving for excitement in some direction. 
or other. Fall in ethical values, failure of religion to operate as a controlling factor 
over evil propensities, population explosion, increasing unemployment, growing 
industrialisation, craze for power and wealth, recial tensions, Communal and regional 
parochialism, linguistic chauvinism, labour becoming violently assertive, student 
indiscipline, growing number of civil disobcdicnce demonstrations and strikes, 
tendency of politicians to exploit difficult situations, blackmarkcting and smuggling 
and various other facts are all contributory causes to the growth of crime. As the 
Japanese Penal Code puts it, the aim of punishment is the end of punishment. 
Punishment by itself cannot hinder crime. It can be done according to Ruskin 
only by letting no man grow up as a criminal. The Author has made a number of 
valuable suggestions in regard to control of crime. He points out that the human 
touch ‘n regard to prison life will have to be increasingly manifested and there 
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should be follow up attention or after-care cf released prisoners. The Author 
observes tater alia: “‘ Withdrawal of cases arising out of acts of violence against 
person and porey and the failure to take up cases for such offences have become 
a common feature of settlements and favo treatment of this kind are bound to 
have a dangerous effect on those who have committed such offences. There 
should not be favoured treatment for any offender and he must be left to face the 
consequences of his criminal acts. Lack ofstrength on the part of the Government 
generates lack of confidence in it among the people paving the way to anarchy.” 
The observation is very pertinent and quite justified. 


The Author has presented his thesis in an objective and realistic manner and . 
his cat ase is simple, direct and expressive. e book constitutes a valuable 
contribution to criminology. 


THe SUPREME Court on Croanar Law By J.K. Soonavala (N. M. ba dae 
Private Ltd., Bombay-2), Second Edition by V. D. Nayak, 1968. Volumes I and 
II. Price Rs. 80. 


The volumes under review present an analysis of the decisions of the Supreme 
‘Court of India since its inception in 1950, on the Constitutional principles applicable 
to Criminal Law, the Penal Code, the Law of Evidence, the Code of Criminal Pro- 
cedure, and Appeals to the Supreme Court and all other Criminal enactments and 
rk aa of Criminal statutes. The subject-matter is arranged under seven 

arts, 


Article 141 of the Constitution lays down that the law declared by the Supreme 
Court is binding on all Courts within the territory of India. Authoritative inter- 
pretations of the Supreme Court from times to time have made a great impact on 
every branch of criminal law. On many aspects of criminal law the High Courts 
had expressed conflicting views. By the pronouncenients of the Supreme Court 
many of the conflicts have been resolved and where that has ha ed delving 
into the earlier decisions covering the fields of conflict is obviated. The special 
feature of these volumes is their method of reference. The text is laid in seven 
Parts as already stated, each comprising a main branch of criminal law. Each 
Part is split into appropriate Heads and all the decisions relating to each subject 
are first noted in their chronological order under the Head covering the subject 
followed by an analysis of cach case in the same order. The Contents show every 
Heading in'the text of the book. Two Indexes, (i) Chronological and (#) Alpha- 
betical, containing the page numbers of cach case in the text are provided. The 
Chronological Index which is also comparative is exhaustive. In the body of the 
text, instead of giving against the name of cach case its full citation in the different 
series of law reports only its serial number in the Chronological Index is given and 
in that Index against the serial number and name of cach case the page numbers 
are given of each of four law reports in which the case is reported, so much so, 
when the citation of any of the cases is needed all that has to be done is to turn to 
its serial number in the Index. The method adopted saves much time and labour 
and also facilitates a proper appreciation of the continuity in the development of 
the law in and through the successive judgments of te Supreme Court. 


The inclusion of the Bombay Hindu Bigamous Marriages Prevention Act 
of 1946 and the impact of sections 4, 5 and 8 of the Acton section 177 of the 
Criminal Procedure Code seems unnecessary in view of the repeal of the Bom- 
bay Act by the Hindu Marriages Act of 1955. 


Volume I comprises Parts I to IV, and Vol II Parts V to VII. Caselaw up 
to th: end of 1967 has been taken into account. Each volume is provided with its 
own Indexes. ‘The Author’s exposition of the cases is lucid and neat. No pains 
have been spared to make the work comprehensive. The two volumes are bound 
to be of immense help to the busy practitioner. 


I-10 
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- Clase Law on Tue Inpian Constrrution By N. A. Sabramanian (Vimala 
Publications, Mylapore, Madras-4), r969. Price; Popular Edition Ra. 12; oad 
Edition Rs. 15. 


The book. under review seeks to give an exposition of the important provisions 
of the Constitution through selected judgments of the Supreme Court., One 
hundred and twenty-one judgments have been selected for the purpose. The 
selection has been made carefully and-judiciously. The book is not cast on the 
lines of a Gase‘Book in the sense in which the term is used in England or the U.S.A. 
The Author’s objective is more limited, namely, to stimulate thinking and make 
. the cases serve as a springboard for further investigation. The Author bas adopted 
the. narrative form of exposition. The reader is greeted with a summary of the 
facts, contentions of the parties and the lines of reasoning of the learned Judges. 


A proper appreciation of case law presupposes a knowledge of the basic prin- 
iples of the Constitution and the organs of Government at least in skeletal outline. 
value of the book will be enhanced if in an Introduction such an outline is 
provided, It will also be helpful if at the end of each case any important decision 
or decisions constituting a Flew or development of the case presented, if any, 
is/are mentioned giving the citation alone. Thus under Articles 25 to 27 the deci- 
sion in Ratilal v. Stats of Bombay, A.I.R. 1954 S. .C. 388; 1954 5.C.R. 1046 may be 
noted since it holds, explaining the Strur Math Case, that the ultimate teat of what is 
religious, though within the Court’s jurisdiction, is.to be applied to the materials 
furnished ae oo community or sectitselfand the Court would not force any. reli- 
gious gro ress itself in a mode etermined by law. Similarly, the case 
in Ishwarb v. Union of India, A.I.R. 1969 S.C. 783 could be cited at the end 
of Case No. ae presumably the decision had not been reported by the time 
the book under review was published and hence, could not becited. Inthe Fore- 
word, in para 2, linc 3, should the words “‘ tesk of comprising’? be “‘ task of comp- 
rassing ” P 
The Author deserves congratulations for making a novel and non-conventional 
approach to facilitate understanding of the leading provisions of the Constitution. 
The presentation of thc cases is lucid, and effective, . The book can be read with 
profit both ag law students and members of the Bar. 


aa, 


. Law AND Mopatiry By M. J. Sena, (University of Bombay, Bombay-32), 
1969. Price Rs. 7-50. i 

This is a booklet of 69 pages: Its object js to show the tive provinces of law 
and morality. Law is the product of society and gives form, order and indeed 
reality to basic social relationships. Morality on the other hand is the doctrine of 
action as right or wrong. Law and morality are, no doubt, interdependent but 
are by no means identical. They reinforce and sup lement each other as part 
of the fabric of social life: While positive law rules ugh sanctions, morality’s 
appeal is always to the conscience. In the hierarchy of values, law is no doubt a 
powerful value, but it is only one of a number of values. There are besides law 
such values as religion, ethics, culture, art, etc. The difference between law and 
morals is that the one is the delimitation and the other is the evaluation of interests. 


The booklet is divided into seven chapters: The Concept and Teleology of Law; 
Morality; Its nature and Purpose; The Achievement of Morality through Legisla- 
tion; Relation betwcen Man and Morality; Moral Justice through Equity; Moraljty 
of Legal Rights and Dutics; and the Morality of Punishment. In regard to each of 
these headings the Author has quoted profusely the views of the protagonists of 
the several schools of jurisprudence. The Author would prefer,, so far as consti- 
tutional and administrative Jaws are concerned, that there should be a proper 
balancing of State power and individual liberty. He states: “ No doubt, every 
individual citizen should be legitimately allowed, and the Courts should protect, 
fundamental individual rights and liberties, but, at the same time, there should be 
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adequate provisions for securing the safety of the ‘State'and maintaining the soli- 
darity of society, and, to that extent, individual rights ‘and liberties may be qualified 
or modified (but not abrogated), It would seem that the Author is not in favour of 
the abolition of fundamental rights. Apropos of International Law the Author 
refers to the moral obligation of a State to obey treaties entered into by it and 
obsérves that apart from any principle of law, morality is at the basis of pacta sunt 
Servanda, 


` The last chapter dealing with the Morality of Punishment is thought-provoking. 
The object of punishment is twofold: to protect the society and to readjust the culprit 
to the demands of social life. -Though no one is sure about the exact justification 
for punishment, one may, with truth, state that the moral justification, by and laree, 
has at its base_retributive justice. ` The feeling of outrage in the community has to 
be satisfied. If the State fails to punish the malefactor, society may take the law 
into its own hands. As the Author justly observes the various theories of punish- 
ment are really interdependent. As to capital punishment, the Author states: 
“Itis at best a deterrent and may still be Giese as a necessary evil.” 


t 
a 
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_> Tæ Inpran Exrnavrtion Law By R. C. Hingoram (Asia Publishing House, - 
Bombay), 1969. Price Rs. 22. . — p 

Extradition law has held the attention of the public in this country from the 
time of the surrender of V. D. Savarkar by the Frénch Police to the Captain of the 
vessel from which he had escaped, without any ‘authority from the French Govern- 
ment and without any extradition procéedings. The recent case of Dharma Teja, 
who fied the country and ultimately took refuge in Costa Rica and request for whose 
extradition to India was rejected, has kindled interest afresh. Extradition is the 
delivery of an accused or a convicted individual to the State on whore soil he is 
alleged to have committed or to have been convicted of a crime by the State on 
whose soil the alleged criminal happens at the moment to be. The interests of 
civilised communities, no doubt, demand that such person should be handed over, 
but sovereign States have claimed a right to grant asylum to such person as in-idental 
to their territorial supremacy. The process of extradition is the: only effective 
means of repatriation of a fugitive criminal to the place where he is alleged to have 
committed the crime. Hence extradition forms:the subject of treaties between 
various States. Extradition Treaties are however controlled. by the Extradition 
laws of a country. The Indian.Extradition Act of 1903 was the first Indian legis- 
lation on the matter. It was in fact a supplement to the British Extradition Act of 
1870 (as amended) and the Fugitive Offenders Act of 1881 which operated in this 
country earlier for purposes of extradition proceedings. And British Extradition 
treaties with foreign countries were made applicable to India also. After Indepen- 
dence came the-Indian Extradition Act of 1903 was the only relevant law which 
continued to apply by specific provision made in the Adaptation Order of 1950. 
The British Fugitive Offenders Act which was an Act of the Birtish Parliament was 
left severely alone. To remove the anomalies in the Indian Extradition Act of 1903 
and to adapt it to the conditions resulting from India becoming a sovereign republic, 
Act of 1962) was enacted and it is now in operation. 


The book under review gives a lucid and concise account in about 130 pages of 
the extradition law in India and the customary rules of international law regarding 
extradition. The importance of extradition at the present time is brought out by 
the Author in the Introduction. Chapter I considers the historical aspect of the 
law. Chapter IT covers the topic of requisition and Set what-an extraditable 
offence iss Chapter III discusses the nature of the judicial edquiry which is now 
an integral part of the extradition . In Chapter IV the special procedure 
in relation to the Commonwealth Coyntries is set out and in Chapter VI the proce- 
dure for obtaining the custody of persons who are fugitives-from Indian justice is 
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expounded. Chapter VII contains the Author’s suggestions for improvement 
of the law. There are five Appendices’ wherein: are given the Extradition Act of 
1962, the Extradition Treaties between India on the one side and Nepal, the U.S.A, 
and Sikkim on the other as well as pre-Independence Treaties which India com 
siders to be binding on the country. These features add to the utility of the Book. 
The important decisions, Indian and foreign have been noticed. The decision in 
Jagal Kishore v. Chief Presidency Magistrate, Calcutta, A.IL.R. 1968 ‘Cal. 364 could 
a have been included. The Author has presented the subject neatly and with 
(a i 


CaoaxaL Law Pracricg By Ram Chandra Verma (Eastern Law House Private 
Ltd., Calcutta), - 1969. Price Rs. 15. 

This book is a handy treatisc on Criminal law and procedure, and relevant 
provisions of the Evidence Act relating to appreciation of evidence in criminal trials 
and connected matters. It consists of go chapters, Chapters I to III deal with 
questions of jurisdiction, validity of criminal proceedings and the duty of a com- 
mitting Court in offences triable by a Court of Session. Chapters IV and y, give 
the ‘dos and donts’ which a Trial Court should have regerd to. The topics of 
Link Evidence, Legal Evidence and Judicial finding discussed in Chapters. V-A 
V-B and VI are intended to be of special use to Courts. Chapters VI to XXV 
give the classification of different kinds of evidence, their value and manner of 
appreciation, Chapter XIXVI deals with the defences open to an accused: in a 
particular offence and Chapter XXVII deals with Bail and matters, arising out 
of bail applications. Chapter XXVIII is devoted to investigation and. irregulari- 
ties arising in regard to it. Chapter XXTX considers questions relating to Public 
Prosecutors and Chapter XXX deals with precedents. In the Appendices, of which 
there are five, are given notes on salient provisions of the Ciiminal Proscar Code. 
Case law, particularly decisions of the Supreme Court up to May 1969 has been 
noticed. ‘There is no Table of Cases provided so that it is not possible to ascertain 
easily whether any i rtant EE E aieae has been overlooked or has 
been cited. In to proof of handwriting and the value of the evidence of a 
handwriting expert, the decision of the S e Court in Fakkraddin v. State of 
Madhya Pradesh, does not catch the reader's eye. The book is a commendable 
attempt to focus attention to the. salient points of criminal law practice. The 
analysis throughout is very helpful. . The book will serve not only the purpose of a 
book of reference on all important matters arising under the criminal te but will 
also be of much assistance to the Bench and the Bar in criminal cases. l 





N. D. Basu’s AnsrrgaTIon Aor, (Eastern Law House Private Lid., Calcutta). 
Edited By Sudhir Kumar Bose. Si Edition, 1969. Price Rs. 28. 

, Arbitration has been a striking feature of ordinary Indian life from early time 
and has always been regarded as one of the natural ways of settling a dispute. The 
Arbitration Act of 1940 (Act X of 1940) has standardised the law relating to arbitra- 
tion throughout the country. The Act is a complete and self-conteincd code, and. 
is iaicaded to be exhaustive on the subject. There are not many good commen- 
taries on the provisions of the Act. The book under review fills that need, It 
gives a section by section commentary of the Act discussing thoroughly the principle 
underlying the section elucidating the law in the light of decisions, Indian and 
English. As many as 15 Appendiccs are attached setting out-tater alia the earlier 
enactments Indian and English on the subject, Chapter XIII of the Report of 
the Civil Justice Committec of 1924-25, the Rules framed by the High Courts of 
Calcutta, Bombay and Madras under section 44 of the Act, and the Rules made by 
various Chambers.of Commerce. A Subject Index is provided at the end. Cases 
and Amendments up to the end of July 1969 have been incorporated. 
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' Though most of the important decisions are referred to some seem to have 
escaped notice. Thus the Supreme Court decision in Hixdustan Construction Qo., Ltd. v. 
Union of India, A.I.R. 1967 S.C. 526 : (1967) 1 S.C.R. 843—holding that under 
section 14 (2) so long as there is the signature of the arbitrator or umpire on the 
copy of the award filcd in Court and it shows that the person signing authenticated 
the accuracy or correctness of the copy, the document would be a “ signed copy of 
the award ”? and it would be immatcrial whether the arbitrator or umpire puts 
down the words “ certificd to be truc copy ” above his signature—does not seem to 
be mentioned. Likewise the Supreme Court decision in Bengo Steel Furniture 
Private Lid. v. Union of India, A.I.R. 1967 S.C. 378 : (1967) 1 S.C.R. 693 dealing 
with the Court’s powers under section 30 seems to be missing. The mention of 
Union of India v: Union of India, on page XLVJ, col. 2 middle is unmeaning. 


The Commentaries provided are full, helpful and dependable. The book isa 
welcome publication on the subject. 


BAILMENTS AND PLEDGE. By A. B. Majumdar (Eastern Law House Private Lid., 
Calcutta), 1969. Price Rs. 6. 


The subject of Bailment is covered by sections 148 to 181 of the Contract Act. 
This book of 122 pages has becn written mainly for the benefit of young learners. 
It does not give a section-war commentary but deals with the relevant provisions of 
law under broad headings. In his analysis and presentation of the cements 
constituting a bailment the Author could have referred also to the effect of delivery 
by mistake, the intention of the bailor being to deliver some other article. The 
Author could have noticed also the recommendation of the Law Commission in 
its Thirteenth Report relating to section 151 and the question of the bailee’s liability 
for negligence. e statement of the principles and the exposition of the case law 
are quite simple. There is no doubt that the book will be appreciated by beginners 
in ie study of law. 


‘Tae Caremas Aor (III or 1865) By Rasiklal N. Oza (New Order Book Co., 
Ellis Bridge, Ahmedabad-6), 1969. Price Rs. Io. 


The duties and liabilities of common. carriers in this country stand outside the 
purview of the Contract Act and are governed generally by English common law 
except to the extent they are governed by special statutes like the Carriers Act of 
1865, the Railways Act of 1890, the Carriage of Goods by Sea Act of 1925, or the 
Indian Carriage by Air Act of 1934 Thus the principles of law applicable to 
ordinary common carriers have a dual origin, namely, lish common law and 
statutory provisions. 


The Carriers Act of 1865 is a short Act consisting of 11 sections. Its provisions 
are more than acentury old. Itis modelled on the English Carriers Act. A public 
common carrier’s liability for loss or damage to goods is that of an insurer against 
all risks. ‘Che liability may be limited however by special contract, as is recognised 
under sections 6 and g of the Act. But being in derogation of the genera] law, such 
contract has to be strictly construed. A noteworthy feature is that, on non-delivery 
of the goods, section g throws the burden of proving absence of negligence on the 
Carrict. 


The Author has brought out all the points vividly revealing a critical outlook. 
The addition of a chapter on Practice and Procedure and the inclusion of the text 
of the English Carriers Act at the end of the book have enhanced the utility of the 
book. On an enactment on which there is practically no good commentary, the 
book under review constitutes a valuable contribution. 
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INDIAN ADMINISTRATIVE Law. By M. C. J. Kagzi (Metropolitan Book Co. 
Private Ltd., 1 Faiz Bazaar, Delhi). Second Edition, 1969. Price Rs. 30. | 


Administrative law is now considered to be an integral part of the legal system. 
One can no longer say with Dicey: “we know nothing of administrative law and 
we wish to know nothing aboutit. Change in the character of the Government from 
a laissez faire to the public service State set to achieve social and economic justice 
and equality of status and of opportunity has resulted in the vesting of immense 
power in the hands of the executive. Delegation of legislative powers and exercise 
of quasi-judicial functions by special tribunals, agents and authorities have become 
inevitable. The administrative process has become a complex of methods by which 
different administrative ‘agencies carry out their tasks of adjudication, rule-making 
and allied functions. ‘The exercise of such powers and the discharges of such func- 
tions, however, can only be subject to the limitation that they shall not trespass. 
upon the guaranteed rights under Part III of the Constitution, now held to be 
immutable even against constitutional amendments. While effective and expeditious 
implementation of socio-economic programmes holds top priority, speedy redressal 
of individual grievances also has to be attended to. To facilitate implementation 
of the programmes a number of regulatory enactments have been passed. Nationali- 
sation also has been adopted as in regard to railways, communications, broadcasting, 
life insurance, etc. Emergency declared during the time of the. Chinese aggression 
resulted in the increase of administrative discretion under the guise of security 
legislation. The Administrative Reforms Commission appointed by the’ Govern- 
ment of India has made recommendations in regard to the toning up of administra- 
tive processes and procedures consistently with the demands of administrative 
efficiency. It has become necessary therefore for the lawyer as well as the layman 
to have a clear idea as to his position, rights and liabilities with refererice to adminis- 
trative law. - ... °. =. | m 

The book under review is divided into five Parts. Part I deals with Administra- 
tive law and process, Part II with executive legislation, Part III with Administrative 
adjudications and Tribunals, Part IV with Judicial Control of Administrative 
Authorities and Tribunals, and Part V with the Legal Liability of Government and. 
Public Authorities. Appendix A sets out important provisions of the Constitution 
relevant to Administrative law and Appendix B reproduces in part certain important 
statutes (Indian and Foreign) refi to in the book. The text of the Lokpal and 
Lokayuktas Bill is appended at the end of the book. os 


There are.a number of printing errors marring the image ‘of the book. On 
page 4, I.I 3 Lord Haywart should be Lord Hewart. On page ro footnote 1 Narso 
Ruju should’be Narasa Raju. Op page 12, 1.8 Bourborn should be Bourbon. On 

ge 1g, 1.33 transcedenta] should be transcendental and in 1.35 kindered should be 
Firdred, On page .332, footnote g Kamachand should be Kamachee. On page 
32g line rı dugged should be dug and in line 26 amputed should be amputated. 
These are but specimens. 


The book fails to give the citations to Narayan Bhattathtripad’s case mentioned in. 
age 329 and to the Damaged House case referred to'at page 331. ‘The citation in 

fotnote I on page 339 is incomplete. l ' ; i 

Being a publication of 1969, the decision of the Supreme Court in Mulchand v. 
Stats of Madhya Pradesh, A.I.R. 1968 S.C. 218 reaffirming the view that the provi- 
sions of Article 299 (1) of the Constitution are mandatory and contravention thereof 
nullifies the contracts and makes them void, could have been included. 

The book under review has covered the various aspects and angles of adminis- 
trativelaw. It has.brought together a mass of material and presented the principles 
in an assimilable form. 
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JUDICIAL CONTROL OF ADMINISTRATIVE ACTION IN INDIA AND PaxisTan. By 
M.A. Fazal (Oxford University Press), 1969. Price Rs. 72. 


Economic Planning on a national scale has led to massive Statec intervention in 
economic activities. Such intervention is in the form of regulation through licens- 
ing, etc., under specific statutes of trade and industry or more directly in the form of 
nationalisation of railways, communications, broadcasting, irrigation works, lifc 
insurance, banking, etc., or through the creation of public corporations.’ Various 
-adjudicatory administrative tribunals, boards and authorities have been set up. 
There has been a steady flow of statutes, and, to a large extent they have left the 
making of suborcinate legislation in the hands of administrative bodies which, in 
may cases, are in charge of the administration of such laws. 


The book constitutes a study. of the evolution of the principles of judicial control 
of administrative action and the remedies by which the principles are given effect. 
Though primarily a work on the law of India and Pakistan, a comparative study of 
the subject has been made with reference to English and American laws relevant 
thereto. The background of the subject is considered in Chapter I, the Introductory 
chapter. Chapter II discusses the scope and content of the doctrine of xltra vires. 
Chapter III deals with the scope of review of fact and law. Chapter IV is devoted. 
to the study of the principles of natural justice. Chapter V concerns itsJf with 
remedies like damagés, declaration, injunction prerogative writs, and their relative 
scope and efficacy. The last Chapter sets out the Author’s conclusions. 


The Author har made a number of helpful suggestions fcr the reform of adminis- 
trative law and procedure. He suggests the enactment of a general statutory provi- 
sion similar to thatin section 12 of the Tribunals and Enquiries Act of 1958,in England. 
which provides a legal right to reasoned decisions from the tribunals, if they arc 
requested, on or before the giving or the notification of the decisions, to do so. Such 
a provision would ensure that the record does not present the “‘the inscrutable face of 
the sphinx” but will be a “ speaking order ” enabling detection of any error apparent 
on the face of the recor’. Another suggestion is that the requirement of a notice of 
two months for any suit against the Government or against anv public officer acting 
in his official capacity which now applies to all forms of action or all kinds of relic 
should be dispensed with, since the object of a suit is often likely to be defeated where 
the remedy is immediately needed (¢.g., injunctions). The Author has observed 
on page 330 that the Indian Courts have distinguished between administrative and. 
judicial or quasi-judicial proceedings and applied the audi alteram partem rule only 
to the latter class of proceedings and this has limited the application of the rule. 
Apropos of this, it is interesting to note that in AK. Xraipak v. Union of India, A.LR.. 
1970 S.C. 150, the Supreme Court recognises that there is a change in the concept 
of natural justice in recent years, and that since the aim of both quasi-judicial as well 
as administrative enquiries is to arrive at a just decision the rules of natural justice 
should apply to both. The Author has suggested the enactment of legislation on 
the lines of the Crown Proceedings Act of 1947, in India also, citing in support of 
his suggestion observations of Gajendragadkar, C. J., in Kasturi Lal v. State of 
Uttar Pradesh, A.I.R. 1965 S.C. 1039, 1049. 


The book under review is an able presentation ofthe subject. It will be helpful. 
not only to the members of the Bar but to all who are interested in or concerned 
with problems relating to the legality of administrative action throughout the English 

ing countries. 


ADMINISTRATIVE LEGISLATION IN MODERN Inpia. By B. Ganguly (S.C. Sarkar 
and Sons Private Ltd., Calcutta-12), 1968. Price Rs. 15. 


National economic planning has led to a prodigious increase in the quantum of 
administrative legislation. Unless Parliament delegated law-making it 
would not be possible for it to pass the kind and quantity of legislation which 
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public opinion requires. In the book under review, the Author has discussed the 
nature of administrative legislation through an analysis of important judicial decisions, 
statutes and subsidiary laws. In the process, he distinguishes conditional legislation 
- from delegated legislation and sets out the limits of permissible delegation. The 
limits are well-established. Parliament cannot abdicate its function of law making 
in the sense that it is for Parliament alone to declare the policy and indicate it in 
outline, Working of the details or framing of rules consistently with the purpose of 
the legislation may be left to other bodies or authorities. The Author has considered 
the safeguards also against the possible abuse of delegated powers and the question 
of Parliamentary and Judicial supervision of administrative legislation. Judicial 
supervision takes the form of judicial review of the vires of an impugned legislation 
when it is brought up before the Court and an examination of impugned orders 
or actions to sce whether they are in conformity with the principles of natural 
justice, 


The Author has made a careful and analytical study of the subject in all its 
aspects, His presentation is simple and clear. 
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A PLEA FOR ENLARGING THE SCOPE OF SECTION 2 (7) OF THE | 
MADRAS DEBTORS’ PROTECTION ACT, 1935. 


By . 
T. S. SUBRAMANIAN, Advocate, Tiruchy. 


It is common knowledge that many Kabulis, notorious as unconscionable 
money-lenders, have migrated to the hundreds of cities in India, and have been 
exploiting the impecunious lower middle clasa and middle classes, such as em- 
ployees in the Railway Service or in Government Offices etc., by lending them 
often sums of monies in their dire needs and taking ın return therefor promissory 
notes of the value of double, treble or many more times of, what’ they have 
actually paid as consideration. Not only that, they receive from the debtors 
month after month interest at 120 or 180% per annum, till the monies they paid 
are got back, and then if the debtors do not pay the actual principal advanced, 
they sue the debtors for the face value.of the promissory note. 


Now by the Madras Debtors’ Protection Act, 1935, section 2 (7), the mouey- 
lenders are enjoined to keep accounts and produce them whenever required by the 
debtor or by the Court. It was in one such case, where the money-lender (a 

Kabuli) had advanced fai less than what he claimed to have paid and filed a suit 
‘thereon, that a learned Judge of the Madras High Court, (in Syed 
Abdul shukoor v. Official Assignee , observed that where the monoy-lendcr 
“1equired to keep accounts, (when called upon to produce) would say he had none, 
an adverse inference could be drawn that his case was false and the claim was 
dismissed. Unfortunately the salutary and wholesome effect and benefit of the 
decision was not available in a good many cases of a similar nature, because, the 
definition of a loan in the Act, has restricted it to Rs. 500 only (the Act be it 
noted was enacted 3 decades back in 1935). Consequently, in a case in which 
the debt mentioned in the promissory note is over Rs. 500, the plaintiff could 
well say that he was not bound to-keep accounts—as in most cases that is what 
he says—and the Court is helpless to draw the adverse inference adverted to 
supra though it readily sympathises with the case of the defendant. Now the 
value of Rs. 500 in the year of enactment of the Act has considerably increased 
today to Rs. 2,000 or more, so that those that could bave contracted a debt 
of Rs. 500 in 1935 should go in, perforce, for a debt of Rs. 2,000, other circum- 
stances of the need béing equal. | 


In such a predicament, justice is virtually denied to the poor exploited 
debtor-defendant on account of the inapplicability of the Act. 1 would therefore 
suggest that the scdpe of the definition of ‘loan’ under section 2 (7) of the Debtors 
Protection Act be enlarged to suit modern conditions, by raising figure of the 
loun to say Rs. 2,000 at least, now that even a rupees two thousand suit on a 
promissory note is treated as a small cause matter. Such a change would 
unfailingly ensure justice to the harassed debtor. . 
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” THE LEGAL CONCEPT OF INSANITY. 
Miss B. SHANTHAKUMARI, B.80., M.L. 


Introduction.—In criminal law certain types of human conduct are characterised 
as irresponsible and therefore carry no criminal penalty therefor. In these cases 
an act which would ordinarily be regarded as an offence is not so because firstly, 
the special circumstances in which the actis doneserve as a justification for its ccm- 
mission on broad grounds of policy or, secondly, the special conditions are incompa- 
tible with the existence of mens rea or responsibility. Insane individuals charged 
with crime come under the second category. Mentally abnormal persons Jack 
the capacity to appreciate the distinction between right and wrong and are not able 
to comprehend the harmful consequences oftheir Act. Or even when they do have 
such capacity, they do not have the capacity to contro! their actions as a result of 
their mental abnormality. 


The substance of the plea of legal insanity, as well established in Anglo-American 
systems of criminal law, is embodicd in the MacNaughton Rules. The Indian Penal 
Code embodies in section 84, the principles underlying the MacNaughton Rules. 


The MacNaughton Rules do not include irresistible impulse and other sub-. 


normal mental-conditions sufficient for exemption from liability. The vicw that 
the criminal Jaw is intended to make individuals control their sane as well as insane 
impulses appears to be the main reason for this. Conscquently this makes the pro- 
vision for the defence of insanity ignore the modern psychiatric theories regarding 
mental abnormalities. Though progressive judicial opinion is in favour of an altera- 
tion in this behalf, theoverwhelming judicial opinion does not allow it and statutory 
provisions have not yet been made to this end. The Royal Commission on capital 
punishment® recommended the recognition of ‘irresistible impulse’ as a defence 
of insanity but legislative effect had been refused to this recommendation. The 
inadequacy of the MacNaughton Rules has been reduced to some extent in English 
law by the adoption of the Scottish doctrine of ‘ diminished responsibility ’ for the 
offence of murder. 


Twenty-cight jurisdictions in United States apply the MacNaughton Rules for 
determining the insanity of the accused, while a few of them have widened the 
defence by the inclusion of irresistible impulse. The American Model Penal Code 
recommended inclusion of substantial impairment of cognition as well as volitional 
capacity, thus improving upon the MacNaughton Rules and going further than the 
irresistible impulse test. But the Durham Rule?-4 enunciated the simple test : 
‘that an accused is not criminally responsible if his unlawful act was the product of 
mental disease or mental defect’, Despite the advantages of this simple rule, it has 
been rejected by four United States Circuit Courts of Appeal, by United States 
Court of Military Appeals and Supreme Courts of nineteen states. Later even in 


1. The advisory opinion given by the panel of Judges at the request of the House of Lords 
after the decision in MacNaughton’s case, (1843) C..& K. 130 ; 4 St. Tr. (1.s.) p. 847. 
2. Cmd. 8932, (1949-53), 
2-a. 214 F. 2 dp. 862, (1954). 
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District of Columbia there was dissenting opinion regarding this rule. In the state 
of Main and Virginia Islands the Durham Rule is adopted by a statute, 


The defence of insanity in the Penal Codes of France, Italy, Germany, Russia, 
and Switzerland are wider in nature and scope, in so far as they include cases of 
„partial or diminished responsibility and provide a reduced punishment for other 
subnormal mental conditions. 


The Indian Penal Code allows the defence of insanity as a ground for complete 


exemption from criminal liability and it is based substantially on the MacNaughton 
Rules.® 


Nature of Insanity.—The term ‘insanity ’ is not clearly defined cither in medical 
or legal literature. Sanity is said to exist when the brain and the nervous system 
are in their normal condition and the mental functions of feeling and knowing can 
be performed in their usual manner. Insanity is an abnormal state wben one or 
more of the above said mental functions is not performed in the normal way or not 
performed at all, due to some defect or disease of the mind. 


Instead of furnishing a clear and workable definition of insanity the authoritative 
medical books give only descriptions of various states of mind suchas total insanity, 
partial insanity, moral insanity, impulsive insanity, pyromania and Kleptomania. 
For example, pyromania is described as astrong, causeless desire toset fire to a house 
. and melancholia as a state of brooding. In them we try in vain to find answers to 
the legal question whether the so-called insane person should be held to be socially 
.. and legally responsible, so that he may be subjected to the appropriate sanctions 
under the criminal law. The physician or the psychiatrist is concerned only with 
the causes for the mental abnormality and the symptoms. For their professiona | 
purposes there is no need to distinguish between ‘ insanity’ and lesser forms of mental 
abnormality. ` 


In some medical books insanity appears under ‘ psychosis’ whichis the collec- 
tive name for a group of mental abnormalities which include certain brain injuries, 
general paresis, maniac-depressive psychosis, senile psychosis, delirium tremens and 
schizophrenia. The common element in these afflictions is a serious loss of 
contact with reality. Insanity is not just a departure from the normal but is a 
fairly advanced degree of disorder of the mind.§ 


The causes of madness are numerous. In the majority of cases there is a 
constitutional pre-disposition to it, either heredity or congenital. The brain may be 
affected directly by some physical injury or by a sudden mental shock, or continued 
annoyance, or excessive fatigue, or drunkenness or vicious habits.* Diseases like 
apoplexy, paralysis, and epilepsy affect the brain directly, whereas child-birth and 
‘its consequences hysteria, disorders of the stomach, bladder and liver, rheumatism, 
consumption and syphilis affect the brain indirectly, 

MacNaughton’ s Rules.—In England the early authorities on the defence of insanity 
are very vague and general, Coke touches the topic of insanity ina vague and frag. 
mentary manner. Hale’s’ reference to insanity as a sourceof mental error brings 

ee 
Section 84 of the Indian Penal Code of 1860. 


3. 

4, ‘Criminal Law’ by Glanville Williams, 1953, p. 293. 
5. Taylor's ‘ Medical Jurisprudence’, p. 759. 
6, 
7, 





‘A History of Criminal Law of England ’; by Sir Stephen, Vol. I, p. 183, 
Hale, P.C, 29-37. 
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out vividly the scientific ignorance of those days. The important fact which should 
be noticed about the ancient law is that, even in very ancient times proof of madness 
appear not to have entitled an accused to be acquitted in the case of murder, but to 


a special verdict that he committed ‘the offence. when mad. This. special verdict 
entitled him to a right of pardon. 


The early legal requirement of insanity was absolute madness and a total 
deprivation of memory.® In the eighteenth century the defence ofinsanity was 
much discussed in the famous cases of R. y. Arnold’, R. y. Lord Ferrers}®, and R. v. 
Hadfisld!!. In Arnolds case*, the criterion laid down was knowing what one was 
doing ‘ no more than an-infant, than a brute or a wild beast.’ ; 


In R. v. Hadfisld!!, the accused Hadfield was tried for shooting King George 
III in Drury Lane Theatre. It was proved that he committed the murderous act 
under tho delusion that he was required by his Lord to sacrifice himself for the well 
being of the world. Since suicide was wicked, he thought that if he shot the King 
dead he would be consequently executed for the criminal act. The jury acquitted 
him on the ground of insanity. 


This was the position of the English Law regarding the defence of insanity 
before the enunciation of the MacNaughton Rules. Sir James Stephen states the 
English law of that time, regarding the effect of insanity on criminal responsibility 
as follows: no act isa crime if the pefson who does it is at the time when it is done 
prevented (either by defective mental power or) by any discase affecting his mind 
(a) from knowing the nature and quality of his act or (b) from knowing that the 
act is wrong, or (c) from controlling his own conduct, unless the absence of power 
of contro] has been produced by his own default?*. If the mental abnormality 
does not affect the mind in the abovesaid manner, then the person will be held 
responsible for the crime committed by him. The statement can be further illus- 
trated thus: If A kils B under the insane delusion that he is breaking a jar, 
then A’s act is not a crime and,he is not held responsible for his criminal act. 
Conversely, if A who is under the delusion that his finger is made of glass, poisons 
B outof revenge, then he is responsible for the death of B as there is no connec- 
tion between A’s delusion and his gruesome act. In the first illustration ‘A’ did 
not know the wrongful nature of his act through he knew that it was destructive, 
whereas in the second illustration, A was not at all influenced hy the delusion in 
committing the murderous act. 


In the famous MacNaughton case? the accused MacNaugnton was a respectable 
man leading a normal life. His friends and neighbours ‘had a very good opinion 
of him and least expected the abnormal behavoiur which folowed. Unknown to 
his friends, he was under an insane delusion that his enémies—of whom Sir Robert 
Peel, the Prime Minister was ond—were in conspiracy to make his life impossible and 
to persecute him. In consequence he bore an unjustified grudge against Sir 
Robert and planned to come to London to kill Sir Robert. To accomplish his plan, 
he came to London with a pistol and went to Sir Robert’s official residence. There 


8. ‘ A History of Criminal Law of England ' by Sir Stephen, Vol. I, p. 151. 
9. (1724) 16 St Tr., p. 695. 

10. (1760) 19 St Tr., p. 886, 

11, (1800) 27 St. Tr., p. 1281. 

12. Stephen, op. cit., p. 149. 

13. (1843) 1 C. & K. 130; 4 St Tr. (a.s), p. 847. 
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he shot the first person he encountered in the belief that he was Sir Robert. But 

it so happened that the person shot was Mr. Drummond, Sir Robert’s secretary. 


At the trial Tindal, C.J., directed the jury to consider whether the accused had 
the competent use of his understanding to know the nature and quality of his act and 
to appreciate that what he was doing was wrong. The mcdical evidence proved 
that his mind was affected by morbid uncontrollable delusion which deprived bim 
of perception of right and wrong. Considering the evidence the jury came to the 
conclusion that he could not be held responsible as he had no knowledge of the 
nature and quality of his act and also that it was wrong. Therefore he was acquit- 
ted. 


This order of acquittal enraged the public as there were similar prior attempts 
against individuals in high official position. The agitation against this decision was 
so overwhelming that the. House of Lords was compelled to convene a board of 
judges to ask their opinion regarding the defence of insanity and the proper direc-. 
tion to the jury in insanity cases. The judges were asked to givetheir advisory 
opinion in the form of answers to five questions put by the House of Lords. 


The first question was “What is the law respecting alleged crimes committed 
by persons afflicted with insane delusions in respect of one or more particular 
subjects or persons: as, for instance, where at the time of the commission of the 
alleged crime the accused knew he was acting contrary to Law, but did the act 
complained of witha view, under the influence of insane delusion, of redressing or 
revenging some supposcd grievance or injury, or of producing some suppored 
public benefit? The answer was: “if anindividual is under a partial delusion but 
is quite sane in other respects and has committed the crimie in the circumstances 
stated in the question, then he is punishable according to the nature of the crime 
committed, if he knew at the time of the commission of the crime that he is acting 
contrary to law.” 


The second question was: What are the proper questions to be submitted to 
the jury when a person, afflicted with insane delusions respecting one or more parti- 
cular subjects or persons is charged with the commission of a crime (murder for 
instance) and insanity is set up as a defence?” The third question was: “ in what 
terms ought the question to be left to the jury as to the prisoncr’s state of mind at 
the time when the act was committed ?.”? As the third question was interwoven 
with the second, a single answer was given by their Lordships. 


Their Lordships opined that first all the jury ought to be told “ that every man 
is to be presumed to be sane, and to possess a sufficient degree of reason to be respon- 
sible for his crimes, until the contrary is proved.’ Further they stated that to 
establish the defence of insanity, it must be clearly proved that at the time of com- 
mitting the act the accused was labouring under such defect of reason from disease of 
the mind as not to know the nature and quality of the act he was doing or if he did 
know it, that he did not know he was doing what was wrong. 


The essential fact to be determined is whether the accured knew the nature 
and quality of his act. Absence of such knowledge may by due to insane autc- 
matism or mistake or simple ignorance of fact. In insane automatism the patient 
continues his action even in the unconscious state. A good illustration of such a 
condition is the following case. A woman suffered a vertiginous attack while 
cutting bread, She continued the act of cutting and in the automatic phase, she 
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cut off her child’sarm. Obviously, the accused did not know the nature and quality 
of her act. Committing an illegal act in a state of trance is also similar to this, 
In these cases the lapse of consciousness ‘is only transitory and therefore should be 
dealt cautiously as otherwise they are likely to be rejected as a ground for the defence 
of insanity, 

Ifin a murder the accused knew the actus reus, that is, the act of killing, 
there is no mistake as to the fact, so he is responsible for it. What is relevant is 
the killing and not the mode of killing, For instance, if an insane person saws off 
the head of an individual thinking that he is sawing off a log of wood, he is not 
criminally responsible as he does not know the nature and quality of the act. 
The mistake should be with regard to the actus reus, as when an insane person mistakes 
a live body for a dead one and drowns it. On the other hand, if he mistakes a boy 
for a girl, then it is not considered as a mistake, as the sex of an individual is not 
relevant. Only the intention and act of killing are relevant, The accepted view 
` is that the term actus reas includes not only the physica] act, that is, the muscular 
movement but also its consequences. 


In some rare cases the lunatic may know wh~t he is doing but may mistake who 
he is. An insane individual may knowingly commit a murder, imagining himself 
to be a turnip. In this case the lunatic cannot be held responsible for his crime as 
he is not a legal person since he thought himself to be a vegetable. Oppenheimer 
supports this view by observing that a man does not know the nature and quality . 
of his act, if does not know his own identity. l 

Alternatively, if the accused knew the nature and quality of the act, then the 
question is whether he knew that it was wrong or contrary to law. The word 
‘wrong’ is ambiguous and a controversy arose as to the proper implication of that 
word, The earlier authorities were of the view that the word connoted a moral 
wrong as well as a legal wrong. Such an interpretation was accepted by Tindal, C.J. 
in his direction to the jury in MacNaughtons’ case 13-a case when hestated that “the 
accused would be guilty if he knew his act to be a violation of the law of God or 
man.” ‘This view was accepted in the MacNaughton’s Rules. The prevalent 
judicial opinion is that it is sufficient ifit was known to the accused that his act was 
legally wrong. In R. v. Windle,14 the Court of Appeal affirmed the lower Courts’ 
conviction though the accused’s act was not a moral wrong. The appellant adminis- 
tered a large quantity of aspirin tablets to his wife and murdered her, thinking that 
it was beneficial to her. Though the motive was good the intention was criminal, 
The medical evidence was that he knew perfectly well that he was committing an 
illegal act. But due to defective reasoning he thought that he would be exonerated 
from punishment for the consequénces of this act as it was beneficial to her. The: 
Court of Appeal, rejected this argument and affirmed his conviction. ; 

It is obvious from the above decision that the morality of-an act is irrelevant 
where the accused knew the act to be legally wrongful. Lord Goddard, C.J., 
supported this view by observing that Courts of law could only distinguish between 
that which was in accordance with the Law and that which was contrary to it. 
He also added that there was no doubt that in MacNaughton Rules ‘wrong’ 
meant ‘contrary to law’ and not § wrong’ according to the moral opinion of the 
few individuals. 


13-a. (1843) C. & K. 130, 4 St. Tr. (m.s) p. 847. 
14, (1952) 2 Q.B., p. 826. 
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This line of reasoning is not followed in Australia and Canada. Even in 
England, a few previous decisions are inconsistent with this view. These decisions 
accept the view that the accused must know that his act was morally wrong in the 
sense that it was something, which would be condemned by right thinking mcn. 
Thus in R.v. Coders,1® the Court of Appeal held that knowledge of moral wrong 
was rclevant and that ‘moral’ meant objective moral standard adopted by 
reasonable man. 

Before the decision in R. V.-Windle18-a there was no doubt about the ‘dichotcmy’ 
of the word ‘ wrong,’ that is, that it meant both moral and legal wrong. A literal - 
interpretation of the decision in Windle’s case+5~a, rejected this dichotomy and poin- 
ted out that the word ‘wrong’ meant only legal wrongs. Thereafter the judicial 
trend was to determine only whether the accused knew that he was breaking 
tho law. 

The fourth question was: “if a person under an insane delusion as to existing 
facts commits an offence in consequence thereof, is he thereby excused?” The 
judges answered that it depends on the nature of the delusion. If he labours under 
partial delusion, he should be considered in the same situation as to responsiblity, 
as if the facts with respect.to which the delusion exists were real. Ifunder the 
influence of his delusion he supposes another man to be in the act of attempting to 
take a way his life and he kills the man as he supposes in self-defence, he would be 
exempted from punishment. If his delusion was that the deceased had inflicted a 
serious injury on his character and fortune, and he killed him in revenge for such 
supposed injury, he would be liable to punishment. 

This approach makes responsibility depend on the legal relevancy of 
the delusion. This rule covers cases of hallucination as well. The difference bet- 
ween a delusion and a hallucination is that, the former is a false belief and the latter 
a false sensation. In application, this test poses certain practical difficulties, as it 
is difficult to analyse a delusion and more so if it is a complicated one, as the stages 
of its progress in his mind can be narrated coherently only by a clear headed lunatic. 
In other words, this requirement implies that the mentally afflicted should be sub- 
jected to a similar critical examination like the sanc. Thus in certain cases the 
application of this test leads to unexpected results. 

In some peculiar instances apparently there seems to be no connection between 

an insane person’s conduct ‘and his delusion. A good illustration of such an instance 
is the case of a man who had an insane delusion about windmills and would watch 
them for hours. His friends tried to cure him of this, but were unsuccessful. Quite 
unexpectedly he mutilated and nearly killed a little girl. Apparently no connec- 
tion could be found between his crime and his delusion. But in the accused’s 
mind there was a connection as he thought that if he committed a crime, he would 
be imprisoned in some place from where he could watch windmills throughout his 
life. Strangely enough in this case the accused gained his object as he was confined 
in such a prison. 

Such cases point out that it is difficult to determine the influence of a delusion 
on the conduct of an affected person. Similarly in cases of partial delusion, the 
influence of the delusion on the illegal act of the accused and his mental condition 
at the time of the commission of the act should be determined. 


15, (1916) 12 C.A.R., p. 21. 
15-a (1952) 2Q.B. p. 826, 


16 THE MADRAS LAW JOURNAL. [1970 


| The fifth question was with regard to the admissibility of the evidence of the 
medical experts in cases where they had no prior knowledge of the mental state of 
the prisoner, though they had been present during the trial. Their Lordships 
observed that strictly speaking such evidence cannot be admitted as the questions 
involve the.determination of the truth of facts deposed and are not erui: upon 
a mere matter of science. 


Proof of Insanity. —In cases of insanity the burden of proof is on the defence. 
For a successful defence it has to be proved that the accused was labouring under 
such a defect of reason, from disease of mind, as not to know the nature and quality 

of the act he was committing or thatit was wrong. This is not a persuasive 
burden of proof as the accused is not legally compelled to adduce evidence proving 
beyond a reasonable doubt his mental abnormality. Analogous to other criminal 
cases, the burden of proving the mens rea of the accused is on the prosecution, in 
cases of insanity also. Only after a clear poof or mens rea, the defence of insanity 
arises at all to neutralise the evidence of the prosecution. ` : 


' The general presumption is that an accused is sane and knows what he is doing 
unless he adduces evidence to rebut it. In practice the prosecution does not take 
the initiative in tendering medical evidence regarding the mental condition of the 
accused. Itis for the accused to let in medical or other evidence to prove insanity. 
If such evidence is not adduced by the defence, the judge will withdraw that issue 
from the j jury. 


The importance of introducing evidence to prove the mental neeaaliy of 
the accused by the defence is brought out vividly by H. M. Advocate v. Fraser 16, 
The accused murdered his baby while.sleeping, under the delusion that-he was 
struggling with a wild beast. The prosecution proved: that the accused had the 
requisite mens rea and the presumption was that he committed the murder. If the 
defence had not adduced evidence regarding the abovesaid delusion, the jury would 
have convicted the accused for murder. Thus the onus of proof of the delusion is 
-on the accused in the sense, that the burden of introducing evidence on the subject 
is his, But the persuasive burden of proof still rests on the prosecution. So strictly 
speaking it cannot be said that the burden of proof is on the accused. This con- 
fusion arises because of the failure to distinguish DERWEN the burden of introducing 
evidence and the persuasive burden of proof. . 


But a different view was taken by Viscount Sankey in Woolmington’s c case. 1" 
His Lordship said obiter, that insanity cases were an exception regarding burden of 
‘proof, This view is inconsistent with the general rule that cases of insanity should 
be considered subject to the rule that the burden of proof of mens rea is on the prose- 
cution. Insanity is not an exception to that principle, on the contrary it is that 
principle that is an exception to the rule in insanity cases that the burden of proof of 
insanity is on the accused.18 The defence of insanity does not always involve a 
denial of msns rea, probably it does involve such a denial where the defence falls 
under the second of MacNaughton Rules i.¢., the denial that the accused knew that 
his act was wrong. Glanville Williams is of the view that even as applied to the 
second rule, the burden of proof of mens rea is still on the ‘ prosecution’ and that, 
Sc a On CE a CAEN O Si 


16. (1878) 4 Couper, p. 70. 
17. (1935) A.C. p. 475. 


18. “ Criminal Law ” by Glanville Williams, 1953, p. 102, 
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even if the burden is on the accused, it is almost a burden to shift the balance of 
probability. The position is the same where the issue is the result of insane mistake 
or is a crime of negligence. 19 . . 

Criticism of Rules.—The various interpretations of the MacNaughton Rules 
have created more confusion than the interpretation of any other legal formula, 
The main difficulty is due to the verbal exactitude of the Rules. Though the phrase 
‘ to know the nature of the act,’ is potentially wide, the courts have not availcd the 
opportunity but have interpreted it to mean only ‘intellectually comprehend.’ 
Such an interpretation has given rise to practical difficulties in the trial and appellate 
courts,- P 

The main criticism levelled against the MacNaughton Rules is that they com- 
pletely ignore the psychiatric concepts of insanity. ‘The Rules are based exclusively 
on the old concepts of mental medicine, as the lack of knowlcdgc of the nature and 
quality of an act or the inability to distinguish between right and wrong are consi- 
dered as the criteria to determine the mental condition of an individual. The 
Rules ignore the role of unconscious motivation or irresistible impulse. There is 
no provision in the Rules for such volitional and emotional factors in mental dis- 
orders as they are concerned only with cognition or'intelligence. Since the Rules 
are considered to be exhaustive, it implies that irresistible impulse is not relevent 
as a Criterion of irresponsibility. Such a view is taken by the majority of the English 
Courts. This is illustrated by Baron Bramwell’s observation in Regina v. Hanes®, - 
that if an influence be so powerful as to be termed irresistible, so much the more 
reason is there why we should not withdraw any, of the safcguards tending to 
counteract it. Thus his Lordship attacked the theory of irresistible impulse and 
rejected it. This defence was also rejected in the cases of Burton®1, Holt®3, and 
Lasbhini,*%, 

Lord Hewart rejected, in Ronald Trus’s*4 case, the direction given by Macardie 
J., in the lower Court that the accused’s incapacity due to mental disease to control 
his actions entitled him to acquittal. 

In 1923, the Atkin Committec’® recommended the alteration of the law so as 
to accept ‘irresistible impulse’ as a defence. The committee’s view was that it 
should be recognised that a person charged criminally with an offence is respon- 
sible for his act, when the act is committed under an impulse which the perron was 
by mental disease deprived of any powcr to resist. An attempt was made to give 
legislative effect to the recommendations of the committee by introducing the 
Criminal Responsibility Bill in 1924. The House of Lords refused a second 
reading of the Bill. The Bill was opposed by Lord Haldane L.C., Lord Hewart 
C.J., other Law Lords and the majority of judges inthe King’s Bench Division. In 
1930, a committee on capital punishment suggested a revision of the rules, which 
was not implemented. 

The Royal Commission on capital punishment! after a thorough evaluation 
of the MacNaughton Rules came to the conclusion, that the Rulcs were inadc quate 


19. Ibid—Sections 165, 166 and 167, 
20. (1859) I.F. and F., p. 666. 

21. (1863) 3 F and F., p. 772. 

22. 15 CAR. p. 10. 

23. (1914) 3 K.B., p. 1116. 

24. 127 Law Times, p. 563. 

25. cmd. 2005, 

1. (1949-53) H.M.S.O, and cmd. 8932, 
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as they did not cover case of irresistible impulse and other cases of mental abnorma- 
lity. Therefore, the committee proposed the alternative solution of either abolishing 
the Rules or extending them so as to cover all cases of mental aberrations. The 
majority of the comimission favoured abrogating the Rules in toto and leaving 
it to the jury to determine in each case ‘ whether at the time of the commission of 
the act, the accused was suffering from the disease of the mind to such an extent, 
that he ought not be held responsible for his illegal or harmful act.’ This vicw is 
not very sound as it would not be advisable to leave the intricate issue of insanity in 
the hands of a lay jury without any rules to guide them. The minority view was 
that it would be more justifiable to extend the MacNaughton Rules to cover cases 
of irresistible impulses, than to abolish them completely. 

The objection against the majority view is that, it neither defines insanity exactly 
nor differentiates it from the lesser mental abnormalities. Despite this drawback 
Glanville Williams opined that the implementation of this view would effect a great 
improvement in the defence of insanity. The principal objection against ihe mino- 
rity view is that it leaves unremedied the inadequacy of the MacNaughton Rules 
with regard to insane delusions. This is illustrated by the fact, that this view does 
not exonerate an accused likë Hadfield from conviction except under the cover of 
irresistible impulse, Another objection to this view concerning irresistible impulse, 
is that it lands in the metaphysical quagmire of determinism. ae 


A minor recommendation of the commission is that psychiatrists can be called 
in to assist the Court in assessing the mental condition of the accused. Another 
recommendation is that the trial judge should “have the power of raising the issue 
of insanity of his own motion, when he deems it necessary. This suggestion serve 
well in cases where the issue of insanity is not raised by the defence even though the 
accused is mentally abnormal. Though these recommendations are replete with 
practical advantages, yet they have not received legislative assent. 

Lord Devlin presents a very clear and powerful analysis of the problem, 
He suggests that much of the criticism against the MacNaughton Rules is really 
against the sentence that follows that is, the conviction ofa man who is ‘insane’ 
in the legal sense. But he says, it cannot be against the rule itself which helps the 
jury or a judge in distinguishing the guilty from the not guilty. There shou'd be 
two distinct procedures. It may be that if a man is acquitted on the ground of 
insanity he should not be allowed to go free atonce, he should be handed over, 
as it were, to the civil authorities. Then he should be dealt with in precisely the 
same way as any person who had committed an act of violence perhpas not amount- 
ing to a crime or not giving rise to a prosecution, in which there was a danger of its 
repetition because of his state of mind. These are the things that have distorted 
consideration of the MacNaughton Rule. Instead of it being, as it ought to be, 
the Rule that divides ‘ conviction from liberty, it has become in the minds of most 
people the Rule that divides the death sentence from indefinite confinemcnt. It is 
only, I suggest, if you strip it of those excresences that you can begin properly to 
evaluate it and to give it its true place in the theory of the law.*. Very significantly 
he remarks that consideration appropriate for a legal determination of guilty should 
always be separated from those which are appropriate in the realms of sociology, 
psychology and philosophy since the law does not take its source from them. 


= —— 


2. ‘Changing Legal Objectives—Mental Abnormality and Criminal Law’ by Devlin, 1963, 
p. 74 and 75. 








T] THE MADRAS LAW JOURNAL 79 


The 1957 Act :—The Homicide Act of 1957 has not suggested any amendment 
to the MacNaughton Rules. But a conspicuous change has been introduced into 
the English Law by the Act, by the acceptance of the doctrine of diminished respon- 
sibility as in Scottish Law. This defence is restricted to the crime of murder. The 
acceptance of this doctrine has neutralised much of the criticism against the 
MacNaughton Rules. 


The Homicide Act of 1957, in section 2 (1) defines the degrec of mental abnor- 
mality to establish a plea of diminished responsibility! Further the act in section 
2 (3) states that if this defence is successfully raised, it reduces the crime of murder 
to man-slaughter. The Court may award such term of imprisonment or other 
punishment or treatment as it thinks fit. This provision is parallel to that provided 
by the Scottish Law, wherein the crime is reduced to culpable homicide. Section 
6o (1) of the Mental Health Act of 1959, provides for institutional treatment by 
the order of a Court in the case of individuals suffering from mental illness, psycho- 
pathic disorders, subnormality or severe subnormality®. The Act has certain 
limitations : (1) it does not apply to murder ; (2) the accused may be convicted ; 
(3) it rests on the unfettered discretion of the judge whether to invoke the procedure 
of consulting the doctors, for the accused not being insane may be regarded as res- 
ponsible and therefore convicted. On the other hand, the Act has the following 
merits : (1) it is not subject to the cramping limitations and artificial questions of 
the MacNaughton Rules; (2) the determination of insanity is made by medical 
men, not by a lay Tribunal; (3) the evidence of insanity is given, whether the accused 
raises the issue or not; (4) atleast one doctor has to give evidence orally in Court 
which is subject to cross-examination. 

In R. V. Spriges*, and R.V. Walden®, the English Judges followed the direction 
given by Lord Cooper in H. M. Advocate, v. Braithwatte*, as an authoritative and help- 
ful summary of the explanation of diminished responsibility given by Scottish judges 
in their direction to juries. The acceptance of this doctrine has served the ends 
of justice in partial insanity cases and has parried the strong criticisms against the 
MacNaughton Rules to a large extent. 


` Legal position in United States :—One of the contentions problems of the criminal 
law which has attracted the attention of jurists, legal writers, sociologists and psychia- 
trists recently in the`United States, concerns the criteria that should determine 
whether individuals whose conduct otherwise would constitute a crime ought to 
be exculpated on the ground that they are suffering from mental disease or defect 
at the time of the commission of the act. The importance of determining such 
criteria is vividly brought out in the case of homicide when sentence may be 
capital though it is not limited only to such cases. Hence the necd for a sound 
basis of discrimination between cases that should be regarded as a problem of penal 
correction and those considered as a problem of mental health. 

3. The doctrine of diminished responsibility came in for adverse criticism by Lady Wooton 
in her book ‘social science and social pathology’. She points out that the acceptance of this 
doctrine and the recognition of the defence of psychopathic personality are the first steps towards the 
ultimate shattering of the whole idea of moral and legal responsibilty. The better and more pro- 
ponderant view is against this—' Essays in criminal science '"—Diminished responsibility, by J. L. J. 
Edwards, 1961, p. 33. 

4. (1958) 1 AN ER.,p. 300. 

5. (1959) 43 Cr. App. R., p. 201. 

6. (1944) LLC, p. 55. 
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The MacNaughton Rules are applied in twenty-eight states of the United 
States. But as the Rules are found inadequate in cases of mental disorder due to 
- lack of self-control, some jurisdictions extended exemption to cases where conduct 
is the product of irresistible impulse. This criterion was also found to be insufficient 
as it applied only to cases of spontaneous action and not to conduct produced by 
insane propulsions accompanied by brooding or reflection. In order to meet these 
inadequacies, it is argued that a standard which does not confine the inquiry to 
cognitive or volitional capacity but asks more generally, whether the conduct charged 
to constitute a crime is the product of mental disease or defect’ should be adopted. 
A more or less similar formula had been applied in Stats v. Pike®, and State v. Fones®. 
These decisions were influenced by the views of Dr. Ray an eminent psychiatrist. 
This criterion was brought to limelight by its adoption in the famous Durham 
decision. 

Curiously enough Darham v. United States}9, was a case of house-breaking, that 
is a non-capital offence. The accused Durham had a record of imprisonments for 
theft, as well as commitments and treatment for mental illness. Once, after an 
attempted suicide, he was placed in a mental asylum and his condition was diagnosed 
as “ psychosis with psychopathic personality’. After discharge he was again arrested 
for passing bad checks. At the trial he was found to be of unsound mind, so he was 
again placed in a mental hospital. This time he was diagonscd as ‘ without mental 
disorder, psychopathic personality’. After discharge he was arrested-for house- 
breaking in the present case. The prosecutor argucd that there would be no use in 
placing him in a mental hospital as after discharge he would again commit a crime 
which may even be a murder. Durham waived trial by jury. The trial judge 
rejected the defence of insanity and convicted him. 


On appeal, the appellate Court after perusing the psychiatric evidence and the 
evidence ofthe mother came to the conclusion that the accused was mentally 
abnormal. Hence it reversed the conviction and ordered a retrial. The Court 
availed this opportunity to point out the inadequacy of the prevailing tests based on 
the MacNaughton Rules for determining the criminal irresponsibility of the insane 
accused, The Court proposed the following test: ‘an accused is not criminally 
tesponsible if his unlawful act was the product of mental disease or mental defect.” 
The Court defined the term ‘ disease’ in the sense of a condition which is considercd 
capable of either improving or deteriorating ‘ and the word ‘ defect’ in the scnse 
of a condition which is not capable of either improving or detcriorating and which 
may be either congenital, or the result of injury, or the residual effect of a physical 
or mental disease’. i 

The Durham Rule widens the scope of the defence of insanity by including the 
various types of mental aberrations and also by permitting more of psychiatric 
testimony regarding the mental condition of the accused. Thus this rule eschews 
away the injustice of penalising the mentally abnormal individuals in whom the 
absence of cognition or the presence of irresistible impulse or compulsive drives 
are not vividly apparent. In addition this rule is consistent with the general princi- 





7. ' On culpability and crime : The treatment of mens rea in the Model Penal Codo ’ by Herbert 
Wechsler, Annals of the American Academy of political and social science, Vol. 339, January, 1962, 
p. 37. 

8. (1870) 49 N.H. 399. 

9. (1871)]50 N.H. 369. 

10. (1954) 214 F. 2d., p. 862, 
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ples of the criminal law and also permits the jury to perform its traditional functions 
of judging the accused according to public morality. The Durham Rule was follow- 
ed in Stewart v. United States11. The Court observed that it is wrong to instruct the 
jury that mental abnormality is a physical disease and that psychopath is a person 
of low intelligence and not an insane person. 


Notwithstanding the apparent clarity of the definition in the Durham Rule, 
he doubt arose whether it included the psychopathi or sociopathic personality 
types. Due to this uncertainty Judge Biggs rejected the Durham Rule in Cwrens 
case14, For the same reason it was not followed, in later decisions!*, where it was 
pointed out that the term ‘ disease’ was not clearly defined. In addition itis criti- 
cised that Unlike the MacNaughton Rules the Durham Rule is vague as it does not 
provide any guidance to the jury. The Court of Appeal anticipating such a criticism, 
stated that the jury must determine the issue from the facts of the case. Professor 
Glueck, while defending the Durham Rule, points out that the term ‘insanity’ 
defined by it embraces persons deemed by psychiatry to be pathological whether 
their aberration is a psychosis or some other psychiatrically recognised pathological 
statelt, 


Evidently the main criticism against the Durham Rule is that it does not define 
clearly the crucial concepts of mental disease and mental defects. Though this 
objection cannot be parried it should be noted that this defect is inhcrent even in 
the MacNaughton Rules as they too depend on prior proof of disease or defect of 
the mind. The Newhampshire Court pointed out that these practical difficulties 
should be solved by the jury according to the circumstances-of each case. Glueck 
while supporting the Durham Rule observes, that the ‘ right and wrong test’ of the 
MacNaughton Rules is also not crystal clear as it is quite confusing and conflicting. 
The vagueness of the MacNaughton Rules is made vividly clear by the objections of 
competent witnesses before the Royal Commission on capital punishment, 


Another criticism is that it depends on the unsatisfactory ‘ product test’. The 
ambiguity regarding it was clarified in Carter’s case1¥, ‘The Court explained that 
the product test does not require the act to be a direct or immediate regult of a mental 
disease but that the relationship between disease and act must be ‘ critical or determi- 
native’ so that the accused would not have committed that act if he had not been 
diseased as he was. - 


Finally, the chief objection to the Durham Rule is that by equating mental 
abnormality with criminal irresponsibility it may eventually open the door to non- 
penal treatment of all criminals; further, that such a situation will impair the deter- 
rent influence of punishment as it will lead to wholesale acquittal of criminals. It is 
doubtful whether the Durham Rule would have this effect. In an Aritona case1* 





11. 214 F. 2d. 879 (D. C. Cir. 1954). 

12. U. S.v. Currens, 290 F. 2d. p. 751. 

13. Blocker v. United States, 288 F. 2d. p. 853 (D.C. Cir) (1961) ; Commonwealth v. Chester, 
(1958) 337 Mass. p. 702, Sollans v. State, (1957) 73 Nev. p. 248. 

14. ‘Law and Psychiatry’ by Glueck, 1962, p. 87. 

15. Carter v. United States, 252 F. 2d. 608 (D.C. Cir. 1937). 

16. McCarrell v. State, 357 p. 2d. 139 (Ariz. 1960), 
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the Court supported this criticism and observed that though the question of mental 
abnormality is one for psychiatry, its answer is not sufficient for the legal issue of the 
presence or absence of criminal responsibility and that the MacNaughton Rules are 
adequate to resolve this legal issue. The Durham Rule was rejected in State v. 
Davies*’, on the ground that it will make the psychiatrist’s judgment virtually con- 
clusive. 


Since both the MacNaughton Rules and theDurham Rule are criticised, Glueck 
Proposes the test that ‘if you are convinced that the defendant at the time of the 
crime, was suffering from mental disease or defect which impaircd his powers of 
thinking, feeling, willing or sclf-integration, and that such impairment probaby 
' made it impossible for him to understand or control the act he is charged with as the 
ordinary, normal person understands and controls his acts, you should find him ‘ Not 
guilty on the ground of insanity ’18, The test also defines cases of partial responsi- 
bility, guilt and-also the consequence of the verdicts. Glueck points out that his 
test fills the lacuna left by the Durham Rule in the psychological aspect and that 
though simple is yet more comprehensive than the American Model Penal Code’s 
formulation. Further, he adds that it supplies the omissions of the currens test, 
Thus he advocates that his test is more acceptable than the other tests suggested. 


The American Law Institute also made attempts to improve the existing tests in 
its draft of a Model Penal Code. It suggested the following formula: “a person is 
not responsible for criminal conduct if at the time of such conduct as a result of 
mental disease or defect he lacks substantial capacity either to appreciate the crimi- 
nality (wrongfulness) of his conduct or to conform his conduct to the requirement of 
Law’. The fomula specifically stated that the terms ‘mental disease or defect? 
did not include “an abnormality manifested by repeated criminals or otherwise 
anti-social conduct ”, 


The Model Penal Code’s formulation avoids the ambiguity of the product test 
of the Durham Rule by focussing attention to the effects of disease on the specific 
psychical capacities relevant to action and self-control. Critics remark that this 
test is equally vague and. ambiguous particularly, the use of the term ‘ substantial ns 
But this criticism can be met by pointing out that ‘substantial’ is a quantitative 
term which means clearly that the actor is responsible unless he lacked capacity to 
know or to control, of some appreciable magnitude, when measured by the general 
standard of humanity?!®, 


Though the test does not explicitly state that psychopathy and sociopathy arc 
included in its definition of mental disease, it is not unreasonable to regard such 
behaviour as a form of mental illness, in the view that reasonable capacity to adapt 
to the requirements of social life is a constituent of mental health for ordinary 
purposes*®. The code clarifies the doubt regarding repeated conduct as a Criterion 
of mental abnormality by providing that the terms mental disease or defect do not 


“17, (1959) 146 Conn. pp. 137, 148 A. 2d, 251. 

18. Glueck, op. cit, p. 105. 

19. On culpability and crime by Herbert Wechsler, —The Annals of the American Academy 
of Political and Social Scince, Vol. 339, January 1962, p. 39. 

20, Ibid p. 40, 
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include an abnormality manifested only by repeated criminal or antisocial 
behaviour?! 


In cases where mental element involves issues other than responsibility such as 
premeditation and deliberation, the code provides that evidence that the defendant 
suffcred from a mental disease or defect is admissible whenever it is relevant to 
prove that the defendant did or did not have a state of mind which is an element of 
the offence?*, Such a provision sets aside the decision in Fishsr v. United States™3 
and the like. It also reduces murder to man-slaughter, in cases where homicide 
was ‘committed under the influence of extreme mental or emotional disturbances, 
for which there is reasonable explanation or cxcuse*4, The provision regarding 
capital punishment implicates the concept of diminished responsibility as a ground 
for mitigation. 


Despite the unambiguity and clarity of the provision of the Model Penal Code, 
critics remark that to make this test an improvement over the existing criteria, 
the judge should explain the deeper and comprehensive meaning of the term 
‘ appreciate ’ and the expression ‘ to conform bis conduct to the requirement of law’, 
Due to these defects the Model Penal Code’s formulation has becn rejected by a 
majority of the canadian Royal Commission on the Law of Insanity, by the Massa- 
chusetts special commission on Insanity, and by the New Jersey Supreme Court, 
But some states have accepted the code’s formulation and have abolished the 
MacNaughton Rules by a Statute and substituted a statute based on the Model 
Penal Code’s provision. 


Proof of Insanity :—Regarding burden of proof, even in American Law the 
presumption is that the accused iz sane and hence the prosecution is not required to 
prove the sanity of the accused. So the burden of proving insanity is on the defence. 
Analogous to English Law the accused has only to introduce evidence sufficient to 
raise a reasonable doubt regarding his mental condition. In some Federal courts 
the lower standard of ‘some evidence’ is sufficient to raise a doubt. In District of 
-Golumbia after Durham v. United States*4-qg, even a mere scintilla is sufficient for the 
judge to instruct the jury to consider the accused’s claim ofinsanity. This imposes a 
greater burden on the prosecution as to establish responsibility, the prosecution 
must prove that there was no connection between the mental disorder and the com- 
mission ofthe crime. On the other hand to establish lack of responsibility the defen- 
dant need prove only ‘some connection’ between his mental disorder and the 
criminal act. Thus the Durham view makes the task of the prosecution a herculean 
one whenever the defence introduces even a scintilla of proof of mental] abnormality. 
The position of the prosecution is better in case of partial responsibility as it has 
to bear only half of the burden. 


In some States to lessen the hardship of the prosectuion, the rules of affirmative 
defence is followed. This rule places the onus not on the prosecution but on the 
ee 

21. Ibid. p. 40. 

22. Model Penal Code—proposed Final draft No. 1. 1961 section 402, 

23, (1946) 328 U.S. 463. 
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defence to convince the jury regarding the lack of responsibility of the accuscd due 
to his mental abnormality. 


This lack of uniformity in the states regarding the test of insanity indicates the 
complex nature of the problem and the reluctance to accept completely the medical 
view of insanity for the purposes of the criminal law. 


Lhe legal position tn continental countries and Japan :—In the contincntal countrics 
the provisions regarding insanity in thc Penal Codes are more or less uniform. 
These provisions also do not explicitly define insanity but merely outline its nature. 
The continental codes simply refer to insanity as ‘demence’ or ‘ mental disorder’, 
or ‘mental deficiency’ which excludes ‘intentional and volitional capacity’ or 
state of non-imputability. 


Germany :—The German Penal Code 3% rests on the principle of ‘ mens rea’? and 
the nature and quantum of punishment is based on the degree of personal guilt. 
Article 511 of the code defines irresponsibility as a state of : (1) incapacity of appre- 
ciating the unlawfulness of the act, or (2) incapac.ty to act in accordance with such 
appreciation even if there is capacity to appreciate the unlawfulncss of his deed. 
The incapacity in either case may be due to mental derangement of senses, mordbid 
disturbance of mental activity or mental deficiency. Such incapacity completely 
exempts the person from criminal liability. The sccond paragraph of the article 
provides for reduction of sentence where such ability is substantially impaircd at the 
time of the commission of the act, t.6., in a case of diminished responsibility. 


The reduction is to be on the same principles as in the case of attempts. In 
addition clause (2) of the same provision states that in the case of pcrsons with limited 
responsibility confinement shall be imposed in addition to punishment. This clause 
was added in 1953. Article 42 (4) provides for the placement of the mentally 
abnormal in mental institutions for curative treatment. 


Russia:—In Article 11, of the Fundamentals of criminallegislations for the U.S.S.R. 
and the Union Republic*it is provided as follows :‘A person who at the time of com- 
mission of a socially dangerous act, is non compos mentis, i.e., unable to account for 
his actions or to govern them asa consequence of chronic mental disease, temporary 
mental affliction, weak-mindedness or some other morbid state, is not held crimi- 
nally responsible. Obligatory medical treatment as defined by the legislation of 
the Union Republics may be applied to sucha person by order of the Court3, 
Under Article 2, criminal Jaws of the Union Republics should conform to these 
Fundamentals. The criminal code of the R.S.F.S.R. of 1960 as amended upto 
1965, contains a provision which is substantially similar. 








25. American Serks of Foreign Penal Codes, 4 Germany,—German Penal Code of 1871 
amended upto 1st January, 1961). 

1, The original section 51 read as follows : ‘If the offender at the time of committal of an 
offence was in a state of unconsciousness or derangement of the intellect due to illness by which the 
freo exercise of his will was prevented, the act is not punishable ’. ; 

2 Fundamentals of crimnial Legislation for the U.S.S.R. and the Union Republic (approved 
by Supreme Soviet of the U.S.S.R., 25th December, 1958.) ' 

3. Penal Code of R.S.F.S.R, of 1926 in Article 11, provided to the same effect. 
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It is clear from the above that the concept of non-imputability includes both 
incapacity to appreciate the nature of the act and incapacity to control such act, the 
cause in both cases being chronic mental disease or temporary mental affliction and 
other mental states, which may be covered by the concept of ‘ diminished responsi- 
bility ’. 


Switzerland :—Article 104 of the Swiss Penal Code exempts an individual from 
punishment if due to insanity, imbecility or serious mental disturbance he was 
unable, at the time of commission of the act to realise its unlawful character or to 
act accordingly. Thus it covers a case of incapacity to realise its unlawful character 
as well as a case of incapacity to act in accordance with such realisation, that is 
to say the incapacity to control his conduct even if he could appreciate its unlawful- 
ness. If similar consequences follow due to his partial insanity, the punimen 
is reduced under Article 11. Partial insanity is said to occur when the persons’ 
mental capacity is affected or his consciousness is affected or his mental capacity 
isnot fully developed. 


France :—Article 64, of the French Penal Code states : ‘If a person charged 
with the commission of a felony or misdemeanour was then insane or acted by absolute 
necessity, no offence has been committed’, It means that an individual is not 
responsible for his criminal act if he is insane at the time of the commission of the act. 
The concept of insanity is not explained in the code. Marc Ancel in his introduc- 
tion to the French Penal Code madc this remark : “ there was a particular regret 
that the problem of mental incapacity, a problem of grave concern today, was given 
such short treatment in Article 64, the rigid if not somewhat elementary simplicity 
of which is in some respects similar-to the famous MacNaughton Rules ”’.§ 


Italy :—Italian code® also in Article 887, exempts from criminal liability a 
mentally infirm person, when he is incapable of exercising his capacity of intcntion 
or volition. Article 89% provides for mitigated punishment in case of diminished 
responsibility. Article 90° provides that conditions of -emotion or passion do not 
exclude, nor do they lessen responsibility. 


The provisions regarding insanity in the continental Codes include the cases 
of irresistible impulse also, as is evident from the provisions cited above. The exemp- 
tive provisions of these codcs include cases covered by the MacNaughton Rules, and 
at the same time they are more comprehensive because they recognise the force of 








4. Tho Swiss Penal Code of 1937. 

5. American Series of Foreign Penal Codes, 1 France—French Penal Code of 1810, (as amond- 

to 1959 
i a ae a e eee 
October, 1930. 

7. A pason who at the moment when he committed an act, was by reason of infirmity, ina 
state of mind such as to exclude capacity of intention or volition, shall not be chargeable Article 88. 

8. A person who at the moment when he committed an act, was by reason of infirmity, in a 
state of mind such as Jargely to diminish, without excluding, his capacity of intention of volition shali 
be responsible for the offence committed ; but the punishment shall be reduced Article 89. 

9, Conditions of emotion or passion do not exclude, nor do they lessen responsibility—Articio 
90. e 
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the irrational, emotional. element—the irresistible impulse—in producing a 
criminal act, a situation not covered by the MacNaughton Rules. The common 
links between these codes are: firstly, the recognition of the irresistible impulse ; 
secondly, the inclusion of mental deficiency, and ‘non-sane—non-insane’, group 


including the psychopathics ; and thirdly, the placing of the burden of proof on the 
prosecution. 


Japan :—The Pena] Code of Japan of 1907 asamended upto 1954 provides in 
Article 39, that an act of an insane person is not punishable and adds that punish- 
ment shall be reduced for the acts of weak-minded persons. 


Legal position in India :—The draft Penal Code proposed by Macaulay in 1837 
contains two sections : (1) section 66: ‘ Nothing is an offence whichis done bya 
person in a state of idiocy’, and (2) section 67: ‘ Nothing is an offence which is 
done by a person in consequence of being mad or delirious at the time of doing it’. 
The provision was assumed by the draftsman to be self-evident anda plain state- 
ment of the English law. Asfor the elastic character of the provision, J.D. Mayne 
remarks, it is clear that scction 67 would grant to a lunatic an immunity extending 
as far as anything claimed by medical theorists.1° The draft provisions were 
apparently shadowed in the final stages, owing to the formulation of the tests by 
the English judges in 1843, in the MacNaughton Rules.1! The result is the 
present provisions in section 84 of the Indian Penal Code. 


Section 84 of the Indian Penal Code states that ‘nothing 1s an offence which is 
done by a person who at the time of doing it, by reason of unsoundness of mind, is 
incapable of knowing the nature of the act, or that heisdoing what is cither wrong 
or contrary to law.!* In interpreting this provision the judges emphasised its 
substantial identity with the MacNaughton Rules and therefore borrowed the 
same language—According to judicial interpretation, to establish a defence on the 
ground of insanity it must be proved that at the time of committing the alleged 
offence the accused was labouring under such a defect of reason, from discase of the 


-mind, as not to know the nature and quaiity of the act hewas doing or, if he did 
know it, he did not know he was doing what was wrong. 


The first requirement under the section is that the accuscd should be incapable 
due to unsoundness of mind to understand the nature and quality of the act. Such a 








10. ‘Tbe Criminal Law of India’ by J. D. Mayne, section 61 of the commentary. 


11. J.D. Mayne, op. cit, notes in section 63 that the “Indian Act IV of 1849 was already 
influenced by the MacNaughton Rules. This Act in section 1 provided as follows: “No person can 
be acquitted for unsoundness of mind, unkeas it can be proved that by reasons of unsoundness of 
mind, not wilfully caused by himself, ho was unconscious and incapable of knowing, in doing the 
act, that he was doing an act forbidden by the law of the land.” 


12, [Under section 470 of the Criminal Procedure Code, when a person is acquitted under 
section 84, Indian Penal Code, the finding shall state specifically whether he committed-the act or not. 
Under section 471, whenever the finding states that be committed the act, the Court orders such person 
to be detained in safe custody in such place and manner as the Court thinks fit and shall report the 
action taken to the State Government. Such person shall not be detained in a lunatic asylum except 
in accordance with the procedure prescribed in Indian Lunacy Act, 1912. 
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requirement covers situations arising from automatism, or mistake or simple ignorance 

of fact. -The individual should be incapacitated by his mental abnormality from 
knowing the nature and quality of his act. This knowledge is with regard to the 
accused’s consciousness of the consequence of his act on the individuals who are 
affected byit. Absence ofsuch a knowledge is relevant in determining the insane 
mental condition of the accused. This is illustrated by Lakshman Dagu’s case. 
The accused who was laid up with fever killed his two children, when they annoyed 
him by crying. It was alleged that the fever had made him irritab'e and sensitive 
to sound. Butit did not appear from the evidence that he was delirous at the time 
of perpetrating the crime as not to know the nature and quality of his act. The 
accused made a full confession of his crime. The Court rejected the defence and 
convicted him for murder. 


A common test to determine whether a person knows the nature of his act or that 
he is doing a wrongful act is to ascertain whether he would have committed the actifa 
policeman would have been at his elbow. The capacity to know a thing is quite 
different from what a person knows as the former is a potentiality and the latter its . 
result, ‘The section covers only an organic incapacity and not an erroneous belief 
“which might be the result of perverted potentiality!4, When a man is ignorant 
of the consequences of his act and the external agencies which he brings into play, 
then he is said to be incapable of knowing the nature of his act. l 


The second or the alternative requirement under section 84, is that the accused 
did not know that what he was doing was wrong or contrary to law. Analogous to 
English courts, the Indian courts are also of the view that the term ‘ wrong’ means 
‘legal wrong’ and not ‘moral wrong’. The High Court’s decision in Chhotelal s 
case18, clarified this point. In this case the accused killed his wife and infant daughter 
witha dao without any apparent motive. The accused admitted his crime without 
any attempt to conceal it and further he did not try to escape. Though there was 
some vague evidence regarding the deranged mental condition of the accused, the 
lower Court held that it was not sufficient to prove that the cognitive faculties of the 
accused were so impaired that he did not know the nature of his act or that he was 
doing what was wrong or contrary to law. The sessions judge convicted and sen- 
tenced him to death. When the case was referred to High Court for confirmation 
the High Court took a contrary view and reversed the lower Court’s decision. The 
High Court observed that since the accused had only a glimmering knowledge that 
his act was contrary to law, that is, it was a legal wrong, he could not be held crimi- 
nally responsible for it. The mental condition and circumstantial evidence also 
indicated that the accused could not be said to be ‘ under the guidance of reason’. 
Therefore the High Court came to the conclusion that the accused’s unsoundness of 
mind was within the exemptive provision of section 84. The view that it is only 
unsoundneas of mind which materially impairs the cognitive faculties of mind that 
forms the ground of exemption from criminal liability and not that which affects the 
will and emotions, is not very sound as it is difficult to say that these disturbances 
have no connections with the unsoundners of mind. The High Court observed that 
in the light ofrecent developments in psychiatry it would be better to revise the present 

— 


13, LLR. (1886) 10 Bom. p. 512. l 
14. * Commentaries on Indian Penal Code’ by V. B. Raju, Vol I, p. 220. 
15. State v. Chhotelal, A.LR. 1959 Madh. Pra. 203, 
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restricted conception of unsoundness of mind in section 84 and to include irresistible 
impulse also as a ground ofexemption. This view, it may be pointed out, indicates a 
progressive trend in the judicial interpretation of section. 84. It has the merit 
of an independent evaluation of the language of the section, unfettered by the 
MacNaughton Rules. Further it marks a bold attempt at the integration cf law 


and psychiatry. 


Non-liability of accused in cases of delusion depends on the nature of the delu- 
sion. In Dilgazi’s case4*, the accused murdered his wife without any rational motive. 
The accused neither tried to escape nor did he resist arrest. The evidence showed 
that he suffered from a failure of reasoning powers and also that he was under the delu- 
sion that dangers threatened his wife. The Court held that the facts proved, that 
the mental derangement of the accused prevented him from knowing the nature of his 
act, Hence the accused was exonerated from criminal liability. In Kazt Bazlur’s 
caset", the conviction against the accused was upheld as the delusion did not render 
him unconscious of what he was doing or to make him ignorant of the fact that he 
was committing a wrongful act. The accused was charged with the murder of 
Mr. Davies, the District Magistrate and Collector of Chittagong. Thcre was 
evidence that the accused was labouring under the delusion that he was a person 
ofextraordinary ability and qualification, and hence wanted to complete bis educa- 
tion in England. To accomplish his object, he wrote lucid letters to Mr. Davis and 
fixed up an appointment with him. On the appointed day he went early and killed 
Mr, Davies with a knife. After the commission of the crime he tried to escape and 
resisted arrest. This fact unmistakably proved that the accused knew that he had 
committed a criminal act. As his delusion did not impair his capacity to appreciate 
the quality of his act, his conviction was upheld but the sentence was reduced to 
transportation for life. Though partial delusion is a mitigating factor, itis insuffi- 
cient to exoncrate the accused.?® Erroneous beliefs are not regarded as exceptions. 
So an accused is not exonerated from his liability even if he commits the illegal act in 
consequence of a wrong belicf.}*. 


Somnambulism is a ground for exemption if it is proved to constitute that a 
unsoundness of mind which falls within’ the exemptive provision of section 84. In 
Pappatht Ammal’s case’? the conviction was confirmed due to lack of substantial 
medical evidence that the puerperal disorder amounted to unsourdness of mird of 
the type described in section 84, The accused after her confinement was in a 
depressed and disturbed state. On the night of occurrence, the accused drowned 
herself with her baby in a well. She was rescued but the baby died. Therefore 
she was charged for murder of the child and for attempting to commit suicide. The 
defence was that the offence was committed during the phase of Somnambulism and 
the accused was entitled to the benefit of section 84. The defence was rejected and 
the sentence of transportation for life confirmed. 


Proof of Insanity :—The burden of proof of insanity is on the accused, while the 
burden of proving the guilt is on the prosecution. As in English law this burdcn is 
ee e 


i 
16. LL.R. (1907) 34 CaL 686. 
17. (1929) 33 CaLW.N. 136. 
18. Armo, 2 W.R. 33. 
19, Lakshmi v. State, ALR. 1959 AIL 534, 
20. (1959) MLLJ. (CrL) 147 : (1959) 1 M.L J, 125 : (1959) 60 Cr.L.J., 724, 
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not a persuasive one as the accused has only to introduce proof regarding his mental 
abnormality. The persuasive burden of proof still rests on the prosecution, as it has 
to prove the presence of requisite mens rea as in all criminal cases. Thusin cases 
where insanity is pleaded, two principles run counter to each other, one covering 
the general principles of onus on the prosecution to prove the case beyond reason- 
able doubt and the other demanding from the accused to prove his special plea of 
insanity. The defence has only to rebut the presumption under section 105 of the 
Indian Evidence Act, that the accused was then not of unsound mind and that he 
knew the nature of the act. It need not prove beyond reasonable doubt, the oppo- 
site of the presumption. In Raju Sheity’s case21, the Court stated that the burden 
placed on an accused taking the plea of insanity is in the nature of the burden placed 
on a party in a civil litigation. 

In Chhotelal s case?? their Lordships opined that the accused in discharging th 
burden has to lead evidence of circumstances which establish the degree of insanity 
required by law or make its existence so probable that a prudent man ought under 
the circumstances to act on the supposition that it existed. The onus of proof is 
discharged by letting in evidence as to the conduct of the accused shortly prior to 
the offence or at the time of committing the offence or immediately after the com- 
mission of the offence. The accused’s mental condition, his family history and here- 
dity are also relevant to prove his mental abnormality. Ifitis proved that the crime 
was committed not in a paroxysm but in a fit of anger, the accused is criminally held 
liable for his act as-it could not be said that he was non compos mentis at the time of 
the commission of the crime.22 Even if the accused isin a highly excited and 
unbalanced condition, he is not relieved of his criminal responsibility as he is con- 
scious that he is committing an offence.24 A moody and pensive temperament or 
eccentricity or abnormal behaviour does not in the least indicate an unsoundness of 
mind®®, Mere absence of motive or attempt at concealment alone does not evidence 
a mental derangement but they strengthen a defence of insanity. Though the 
accused might be insane from the medical point of view, he would not be exonerated 
under section 84 of the Indian Penal Code, if he knew the nature of his act or that 
he had done something wrong.?. 


The need for reorientating the Indian Law in the light of recent psychiatric 
theories has been emphasised in Ramdulare Ramadhin Sunar v. State?, There the 
Court observed that in the practical application of the principle enunciated in sec- 
tion 84 of the Indian Penal Code, ‘ a more progressive attitude will have to be adopted 
for determining criminal responsibility of a person suffering from ‘ mental disorder’ 
in the light of recent advances in the medical science especially in the branch of 
psychiatry. ?. 
(1959) M.L_J. (C1) 986 : ALR. 1960 Mys. 48. 

State v. Chhotelal, A.LR. 1959 Madh. Pra. 203. . 
Tolaram, LL.R. (1927) 8 Lah. p. 684. 
Venkataswami, LL.R. (1889) 12 Mad. p. 459. 

. Koli Jeram, ALR. 1955 Sav. 105. 

1. Lachionan, LL.R. (1924) 46 All. 243. 

2. ALR. 1959 Madh. Pra. 259. . 

3. It is significant to note that in the recent Raman-Raghav’s case the Bombay High Court 
ordered a psychiatric panel named by them, to give a report of the mental condition of the accused, 
when it came up for the confirmation of the death sentence. It was pointed out in the papers that 
this was tho first time when paychiatry was availed. This line of thinking is in tune with the modern 
psychiatric theorles in the field of criminology. i 
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Mr. Battacharya in his survey of the law of insanity expresses a similar view 
when he says that the door should be kept open for appropriate relaxation and 
extension of MacNaughton Rules, so that criminal trials may be rationalised, if not 
humanised though the task will not be an easy one and some of the difficulties may 
be baffiing‘. The only redeeming feature at the present day is that in appro- 
priate cases of mental disorder short of insanity, the alternative punishment of 
transportation for life, instead of death, may be awarded in cases of murder. In 
other offences, there is no special provision authorising reduction of sentence except 
that the judge has latitude between the maximum and minimum penalties imposed 
under the Indian Penal Code. 


Apart from the need for extension of the scope of exemption by broadening 
of the concept of insanity it will be worthwhile to consider the insertion of a provision 
for reduced punishment, instead of complete exemption from liability, in the case of 
substantial impairment of the ability to appreciate the unlawfulness of the deed! 
partial mental deficiency? and weak-mindedness.? Undoubtedly, the Indian Law 
needs to be interpreted progressively by the judges and, if necessary legislative 
modification may be undertaken in that behalf.$. 


[END oF VoLUME (1970) I M.L.J. (JOURNAL).] 





4. ‘Insanity and Criminal Law’ by B. K. Bhattacharya, 2nd edn. 1964, p 5. 

5. As in German Penal Code, 1871 (amended upto 1961). 

6. Asin Penal Code of the Kingdom of Italy of 1930 and Swiss Penal Code of 1937. 

7. Asin Penal Code of Japan of 1907 (as amended upto 1954). 

8. Mr. R. B. Tewari seems to think that the statutory crystallisation of rules as in section 84 
fetters the judiclary by rendering the provision inelastic. Ho suggests an examination of the whole 
matter de novo—Essays on the Indian Penal Code, Indian Law Institute Publication, p. 83. 
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MARCH OF LAW, 19%69. 
i INTRODUCTION. 

In a changing society the law cannot, remain stationary.. The virtues 
of law are also its defects. “No formulae are final and the expositions of the 
past do not always adequately measure the opposing forces of the next. Law 
must be stable, yet, it cannot stand still. Ifit is desirable that law must not change 
too quickly it is even more desirable that it should not be prevented from changing 
atal. The underlying principles of justice do not change but the complex pettern 
of life that is never static requires a freshet outlook and a timely and vigorous mould- 
ing of old principles to suit new conditions, ideas ard ideals. It is true that the 
Courts do not legislate but it is not trué that they do not mould and make the law 
in the process of their interpretation. There is no doubt an anxiety not to impair 
judicial consistency but the Judge by his generalising and transmutation of his 
experience into law performs a genuine act of creation. "There is much wisdom 
in the observation that “ when the ghosts of the past stand in the path of justice 
clanking their mediaeval chains, the proper course for the Judge is to pass through 
them unhindered.?” Thus law marches on steadily broadenidg from precedent 
to precedent. - During the year under review about thirty decision of the’ Supreme 
Court have appeared in the coloumns of this Journal besides almost all the important 
decisions of our High Court. An attempt is made hereunder to refer to the deci- 
sions 80 rendered under some of the familiar and fairly important titles of law. ' 


COURTS : THEIR JURISDICTION AND POWERS. 


In Vira Reddi v. Kistamma?, it is pointed out, that the fwisdiction of the Bench 
and the scope of an enquiry in an appeal under clause 15 of the Letters Patent 
(Madras) against the judgment of a single Judge of the High Court rendered in 
the exercise of his appellate jurisdiction (in a first appeal) will be the same as the 
Jurisdiction of the Bench and the scope of an enquiry in-an appeal from the decision 
of a single Judge of the High Court disposing of original suits: that is to_say, the 
Bench will have undoubted jurisdiction to examine the facts and the evidence and 
reach its own findings thereon. It is further pointed out that though the powers 
under clause 15 are wide and unqualified, the Bench would be reluctant and 
would not lightly interfere with the findings of the single Judge of the High Court, 
Seshadri v. Vasanta Pai’, lays down that an election petition is neither an action at 
Jaw nor a suit in equity, but only a special proceeding and that under the provisions 
of the Representation of the People Act the High Court can exercise all the powers 
under the Civil Procedure Code and can follow all the procedure as far ay may be 
applicable to the trial of civil suits in the trial of election petitions, so much 40, in 
the absence of any prohibition contained in the law, the Court has the power to 
summon a Court witness if it thinks that the ends of justice require or that the case 
before it needs that kind of evidence. Yusuf Sheriff v. RTA. Chingleput*, holds 
that when delay is in respect of a matter of which the High Court has directed speedy 





1. L.R. (1949) A.C. 32, 62. a 3.C.J. 208 : (1989) 2 M.L.J. (8.C.) 50. 
. L.T. j k i 
3. ESR A re ES (S.G.) 50 : (1969) + (abo) s J. 264. 


2 THE MADRAS LAW JOURNAL. [1970 


disposal things may take a grave turn, that men’s allegiance for law would be 
fundamentally shaken if there is legitimate room for suspicion that the delay is 
motivated, that conduct reasonably giving rise to such suspicion is a most fatal and 
dangerous obstruction of justice and that such conduct in a given case may amount 
to contempt of Court. M. H. Abdul Rahman @ Co, v. Deputy C.T.0., Vamyambadi+, 
states that no officer of the Government however high or exalted he may be, can 
take upon himself the responsibility of judging the correctness or validity of an order 
of any Court, that if he honestly and bona fide feels that the order is erroncous of 
requires any modification, the only remedy open to him is to approach that Court 
by way of review or modification or a higher Gourt by way of appeal or otherwise, 
that apart from that, it is not open to him to take upon himself the responsibility 
of judging the order and take any action contrary to or inconsistent with the same 
on the basis of his own judgment, and that if once an officer is permitted or allowed 
to do any such thing, that will mean the end of the very principle of Rule of Law on 
the basis of which the entire fabric of our democratic society: has been, constructed. 


CONSTITUTIONAL Law. 


In T.S. Baliak v. T.S. Rangachari, I.T.O0.3, the Supreme Court points out that there 
would be no repeal of Acts by implication, unless the two enactments are 80 inconsis- 
tent or repugnant that they cannot stand together and the repeal of the express 
prior enactment must flow from necessary implication of the language of the later 
enactment. S. J. G. Ghand v. Secretary, M. G. G. B K. Merchants Workers Umon?, 
expresses the view that a Court can look into the history of a legislation, not for 
the purpose of construing the Act but for the limited purpose of ascertainipg the 
background, the conditions and circumstances which led to its passing, the mis- 
chiet ıt was intended to prevent and the remedy it fw nished to prevent the mischief; 
that the Statement of Objects and Reasons also can be legitimately used for ascer- 
taining the object which the Legislature had in mind, though not for construing 
the Act; and that even where an Act deals comprehensively with a particular sub- 
ject matter, the Legislature can surely provide that it shall apply to particular 
persons or groups ot persons or to specitied institutions only. In Balammal v. State of 
Madras‘, tne Supreme Court points out that it will not interfere with decisions in 
appeals relating to the valuation of lands compulsorily acquired unless there is 
something to show that the judgment cannot be supported by reason of a wrong 
principle or because some important point affecting Valuation has been overlooked 
or misapplied, and that sub-clause (2) of clause (6) of the Schedule to the Madras 
City Improvement Trust Act of 1950 in so far as it deprives the owners of land 
compulsorily’ acquired of the statutory addition to the market value of the land 
under section 23 (2) of the Land Acquisition Act is discriminatory and so void as 
violative of Article 14 of the Constitution. In Uda: Ram Sharma v. Union of Indiat, 
the Supreme Court lays down that whenever an amending Act is passed there is 
bound to be some difference in treatment between transactions which have already 
taken place and those which are to take place in the future, that that by itself 
will not attract the operation of Article 14, that even with respect to transactions’ 
which may be completed in the future, a reasonable classification will not be struck 
down, that the Legislature by enacting the Validation Act XIII of 1967 has sought 
to improye upon tne existing provision of the Land Acquisition Act and there is 
no discriminatory treatment wnich should be struck down as violative of Article 14 
and that Article 14 does not strike at a differentiation caused by the enactment of 
a law between transactions governed thereby and those which are not so governed 
Mohambaram v. Jayanelu®, decides that when considerations extraneous to the suit 








1. (1969) 2 M.L.J. 168 : (1969) M.L.J. (Crl.) §.C.J. 181 : (1969) 2 MLL.J. (8.C.) 38. 
620. ee - 4. (1969) 1 M.L.J. (8.C.) 21 :' (1969) 1 An. 
2. (1969) a M.LJ. (8.C.) 9 : (1969) 2 W.R.(S.C.) 21 : (1969) 1 8.C.J. 209. - 
An.W.R. (8.0.) 9 : 72 1.T.R. 787 : (1969) M.L.J. _ 5. (1969) 1 An.W.R. (8.G.) 51: (1969) 1 
(Crl.) 547 : (1969) 1 5.Q.J. 890 : (1969) 1 1.T.J. sar : (1969) 1 M.L.J. (8.C 


: -) 51. 
j 1969) 1 J.261 : (1969) M. L-J. (Crl. 
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ability of a person for appointment are taken into account in making an appointment 
there is an abuse of discretionary power, and the other aspirants to the office would 
have been left out of consideration on totally irrelevant grounds and Articles 14 and 
16 would be violated. Natarajan v. Director-General of Posts and Télsgraphs1, holds 
that in the selection of Inspectors to two distinct cadres by promotion on the basis 
of a departmental examination the combining of the two cardes as one unit for the 
purpose of selecting scheduled caste candidates and allotment of two out of three 
posts to the scheduled caste candidates in one cadre is violative of the fundamental 
right of the petitioner a forward community candidate who stood second in the 
examination and is repugnant to Articles 14 and 16. Venkatesalu v. Union of India, 
lays down that a change in the seniority of a Government servant made as a result - 
of a circular retrospectively not based on any criterion relevant to the fixation of 
seniority should be held to be hit by both the Articles 14 and 16. State of ‘Madras V., 
Vanamamalai Mutt®, expresses the view that law in this country should speak the same 
in emergency as in normal times and Courts even in periods of emergency 

have to be alert to see that any coercive action is justified in law, that restraints on 
the guaranteed freedom of the subject can only be under law and not by any execu- 
tive ukase and that clauses 4 and 5 of the Madras Paddy and Rice (Declaration and 
Requisitioning of Stocks) Order has to be struck down as violating Articles 14 and 
19 of the Constitution, In State of Gujarat v. Shantilal Mangaldas‘, the Supreme 
Court makes it clear that there is no reason .for holding that compensation which 
is guaranteed by Article 31 (2) for compulsory acquisiion must be paid in terms of 
money alone, that after the amendment in clause (2) of Article 31 by the Consti- 
tution (Fourth Amendment) Act, 1955 adequacy of compensation fixed by the 
Legislature or awarded according to the principles specified by the Legislature for 
determination is not justiciable, that the right declared by the Constitution guarantees 
that compensation shall be given before a person is compulsorily expropriated of 
his property for a public purpose, that what is fixed as compensation by statute or 
the application of the principles specified for determination of compsnsation is 
guaranteed, that that does not mean however that something fixed or determined 
by the application of specified principles which is illusory or can in no sense be 
regarded as compensation must be upheld by the Courts since to do so would be to 
grant a charter of arbitrariness and permit a device to defeat the constitutional 
guarantee, that principles may be challenged on the ground that they are irrelevant 
to the determination of compensation but not the plea that what is awarded as a 
result of those principles is not just or fair compensation, that a challenge to a 
statute that the principles specified by it do not award a just equivalent will be in 
clear violation of the constitutional declaration that inadequacy of compensation 
rovided is not justiciable, that under the Bombay Town Planning Act, 1955, the 
islature has specified the principles for the determination of compensation which 

has to be paid which cannot be said to be irrelevant nor can the compensation 
determined be regarded as illusory, and that the validity of an Act relating to 
acquisition and requisition cannot be questioned on the ground that it offends 
Article 19-(1) (f) or on the ground that it operates harshly in a given case. Sri 
Navansethaswaraswami Devasthanam V. State of Madras* makes it clear that Article 31-A 
is an exception to the general principles embodied in Article 31; that the second 
proviso to the Article figures as an exception to the exception, i.s., though market 
value is not the criterion for purposes of assessment of compensation for estates taken 
over under the enactments which have been included in the Ninth Schedule of 
the Constitution by the Seventeenth Amendment Act, in the case of lands within 
the ceiling ees to a person. by any law for the time being in force, it 
can only be acquired on payment of compensation at a rate which shall not be less 
than the market value; that the purpose is -obviously to protect small ryots or 
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quondam landholders in possession of lands within the ceiling under the law prevail- 
ing in the particular area, which is under his direct cultivation; that for the appli- 
cation of the second proviso, among other things two things are essential, namely 
(t) acquisition within the meaning of Article 31 and (f) of lands within the ceiling 
limit; that the effect of applying section 52 of the Madras Public Trusts Act, 1961, 
is that the lands exempted will be free from the operation of the provisions of that 
Act and that once that happens, the lands to which the Act becomes inapplicable 
because of the exemption, are entirely outside the scope of any ceiling and the second 
proviso to Article 31-A, will have no application, In Muthia Chettiar v. Shanmugham 
Chetitar!, the Supreme Court lays down that where the plea that the suit was bad 
for non~joinder of the other pertners of the concerned firm was not taken in the 
Gourts below, it is not open to the appellant to make the point before the Supreme 
Court for the first time. Subramanian v. Speaker of the Madras Legislative Assembly}, 
makes it clear that Article 194 (3) vests the Speaker of the State Legislature, empo- 
wered by a resolution of the Legislature, with the right to call upon a third party, 
to show cause why he should not be held to have committed a breach of the privilege 
of the Legislature by way of contempt; that though it is true that Article 194 (3) 
was transitional or transitory in character and that enacted laws were expected to 
be made in this respect as early as coyenient it is very difficult to see how any theory 
of automatic lapse or lapse due to inaction can apply to Article 194 (3) in its relation 
to the State Legislature; that the argument that the powers, rivileges and immuni- 
ties thus secured by Article 194 (3) do not form a law at all in a jurisdic sense is 
unsubstantial ; that this corpus is a part of the Constitution itself; that it cannot be 
contended that this law is amorphous and unascertainable, though it may be true 
that certain sources of law, comprising precedents are not easi y available; that 
where therefore a notice is issued by the Speaker calling upon a third party to show 
cause why he should not be held to have committed contempt of the Legislative 
Assembly a writ of prohibition restraining the Speaker from proceeding further 
cannot be issued on the ground of absence of an ab initio jurisdiction; that the argu- 
ment that this is essentially a criminal jurisdiction is inapplicable to that stage of the 
proceedings which is a stage of assumption of jurisdiction and nothing more and 
that it is impossible that at that stage there is any procedure whatever which 
impinges on Article 20 (1) or 21 of the Constitution. Lakshminarapanan v. Maruthappa 
Namar*, holds that Article 226 confers powers on the High Courts in language of 
the widest amplitude to issue to any person or authority, including in appropriate 
cases any Government, orders or writs, inchiding writs in the nature of habeas 
corpus, mandamus, prohibition, quo warranto and certiorari, or any of them not only 
for enforcement of fundamental rights but also for any other purpose, and that the 
Article does not in terms provide as to who can apply for writs or orders thereunder. 
{ia V. Muthu Chettiar‘, states that fot purposes of invoking the writ juris- 
diction a person aggrieved is one who apart from the general interest which he may 
have as a member. of the public has a special and particular interest in the subjoct- 
matter supposed to be wrongly decided. Lakshminarayanan v. Maruthappa Nainar?, 
makes it clear that the interest of the applicant need not be ‘Proprictary but as a 
Claim for certicrart implies a grievance there must be a grievance that the Court 
would take isance of; that having regard particularly to the amplitude of the 
power of the Court that may be invoked under Article 226, a scrutiny of the locus 
standi of the applicant for ceriiorari is clearly necessary to keep off meddlesome inter~ 
lopers and professional litigants invoking the jurisdiction of the Court in matters 
that do not in the least concern them; that when certiorari is sought the Court 
looks for some personal interest of the applicant in the matter, something more 
substantial and related to the applicant than due observance of law by the authori- 
ties; that a person who is denied a permit or one who is wrongfully deprived or 
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refused something to which he is duly entitled, or on whom a legal burden is cast 
are obvious cases; that the requirement as to the standing of an applicant for certio- 
rari cannot be circumscribed by any narrow definition; that the right to apply for 
relief deeming himself aggrieved is one thing, making out a case for the issue of 
certiorari is a different thing pangs! on the judicial scrutiny of the record in 
relation to and his establishing one or other of the recognised grounds for quashing; 
that the necessity for judicial scrutiny when a person comes to Court complaining 
against an act of commission or omission of an administrative authority regulating 
trade, business or occupation under law which prejudicially affects him springs from 
our concept of the supremacy of the rule of law and the authority of the Court 
to determine the legality of the act; that the fact that the licensing law vests the 
authority with some discretion ia the matter does not take the discretion of the 
authority out of judicial scrutiny; that when an authority is vested with discretion 
he must direct his attention ‘to matters which he is bound to consider and he must 
exclude from consideration matters irrelevant to what he has to consider; that if 
he does not obey these rules, then he oversteps the bounds of his jurisdiction; that 
in matters that could vitally affect citizens in their normal avocations trade and 
business there is no such thing as.absolute discretion in administrative authorities 
and that an existing rice mill owner who has objected to the installation of a fresh 
rice mill in the locality and contends that he has been prejudicially affected by the 
grant of permit for the installation of a fresh rice mill has sufficient interest to give 
him locus standi to make an application for certiorari under Article 226, Mohambaram 
Jayavelu! holds that though the makiog of an appointment is an executive or admi- 
nistrative act of the Government, Courts can intervene even with such act where 
no absolute discretion is vested in the Government for making the appointment; 

that if people who have to exercise a public duty by exercising their discretion take 
into account matters which the Courts consider not proper for the guidance of their 
discretion then in the eye of law they have not exercised that discretion; that while 
Courts will not interfere with the choice of an individual with reference to an appoint- 
ment made in the due exercise of its discretion by the Government without s utting 
out of consideration the claims of others for the post, Courts will Certainly stand 
guard and are bound to do so in a democracy against flagrant abuse of powers on 
the simple and sound principle that the Constitution cannot have intended powers 
to be abused beyond what might be called the inevitable area where opinions may 
legitimately differ and fear the Government is not withholding from a peti- 
tioner a post to which heʻis entitled no mandamus can‘issue but that a writ on cértio~ 
rart will issue quashing the appointment made without complying with ‘the relevant 
rules, Venkatasubbu v. Director of Enforcement* expresses the view that if in relation 
to the concerned proceedings a party approaches the High Court for the issue of 
a writ of certiorari with a record of depravity of conduct intrinsic to the very pro- 

ceedings. the Court has every right aad, Indeed, the duty to decline him relief; and 
that equally a party cannot pray to the Court for relief, based on the recognition 
tion his own fraud or fraudulent contrivances, the substance of the defence being 
that the recognition of this fraud will preclude the application of some other pro- 
Vision of law to his case. Muthu Ramalingam v., Sembuselli Gounder ?, decides that that 
where the rules relating to elections under the Madras Co-operative Societies Act, 

1961, prescribed that persons seeking election were not to take part in any stage of 
the conduct of the election but a Government order exempted such procedure for 
the first election, and the outgoing President who was a candidate for election called 
for and scrutinised the nomination papers and conducted the election such election 
was liable to be quashed as opposed to fair play and principles of natural justice. 

Asea Electric Private Lid. v. Joint G. T. 0.4, lays down that where an assessee has 

paid tax, though voluntarily, but by mistake of law he is entitled to ask for refund of 
such tax by means of a petition under Article 226; that where a tax is levied by 
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mistake of law, it is ordinarily the duty of the State, subject to any provision in the 
law relating to sales tax, to refund the tax; that no question of estoppel would arise 
when the mistake of law is common to both the parties; that if refund is not made 
remedy through Court is open subject to the same provisions, if any, and the period 
of limitation, namely, three years from the date w the mistake becomes known 
to the person; that certiorari being a discretionary remedy is not confined to tke 

jes the Subordinate Tribunal, but would exterd to any person aggrieved, 
A stranger and that the above principle will apply to cases of deperdent 
orders where the grant of relief to one will involve a denial to the other. 
Savarinathan v. Director of Postal Services’, states that in the excroise of jurisdiction 
under Article 226 it will not be the function of the High Court to canvass the ade- 
quacy of material where the authority had bona fide come to the conclusion that 
an officer should be retired in the public interest on his attaining the age of fifty- 
five years. Mohambaram v. Jayavelu*, expresses the view that to sustain a. quo 
warranto writ the applicant has to.satisfy the Court that the office is question is a 
substantive public office and that the incumbent whose position is questioned is 
holding the post without legal authority, that is, that in appointing him the Govern- 
ment had contravened statutory provisions or binding es Periaswamy v. Deputy 
C.T.0.3, holds that where the authority has merely issued a notice to the assessee 
to show cause against the levy of composition fee under the Madras Entertainments 
Tax Act, 1939, as amended by Madras Act (XX of 1966), it would be premature 
to issue a writ of prohibition, and that it would be open to the petitioner to give a 
reply to this notice and also make any representations contra before the actual 
compounding fee is levied on him. In Gobalousamy v. Union Territory of Pondichen yf, 
it is pointed out that Article 246 (4) has to be rcad along with Article 299-A; that 
to confme the powers of legislation with reference to Union Territories to Parliament 
alone is to ignore the Constitution (Fourteenth Amendment) Act; that when Parlia- 
Inent pursuant to the power vested in it under the Constitution, provided by law a 
ER: RPE Assembly for the Union of Pondicherry and invested the Legislature 
with certain legislative powérs it cannot be said that it amounted to an abdication 
by Parliament of its power of legislation nor can the exercise of power by Parliament 
under Article 29399-A be considered as unconstitutional ree ar that the legis- 
lative power of Parliament to enact the Government of Union Territories Act 
(XX of 1963) is found in Article 239-A read with Article 248 ard Entry 97 of 
the Union List; and that there is no limitation on Parliament under Article 239-A 
that in mentioning or defining the power of the legislative body it had created it 
should not vest the body with all powers it could but should and invest that 
body with some only of the topics for legislation. Swbramania Pillai v. State of 
Madras’, states that in so far as sales tax law is concerned the State has the exclusive 
right to legislate provided it does not impinge on Article gor or 304. of the Consti- 
tution, that under Article 304 (b) no amendment to an existing law shall be intro- 
duced without the previous sanction of the President and that this is on the supposi~ 
tion that the main Act requires such a sanction. Natesa Gounder v. State of Madras*, 
makes it clear that the power of the Legislature of the State to make laws is confined 
to the whole or part of that State, that the Essential Commodities Act is a Parlia- 
mentary enactment for controlling production, supply and distribution of certain 
essential commodities, that by virtue of delegation the State Government exercises 
the power conferred by section g of the Act and that the prohibition of sale outside 
the State without a permit is beyond the powers of the State Government. 
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In State of Madras v. K.A. Joseph, it is pointed out that there is a principle of 
natural justice, that an officer is entitled to ask if he is suspended from his office 
because of grave reports of misconduct, that the matter should be investigated with 
reasonable diligence and that charges should be framed against him within a reason- 
able period of time, and that ifsuch a principle were not to be recognised, it would 
imply that the executive is being vested witb a total arbitrary and unfettered power 
of placing its officers under disability and distress for an indefinite duration. State of 
Madras v. Sri Vanamamalai Muit*, holds that laws in this country should speak the 
same language in emergency as in normal times and Courts even in periods of 
emergency have to be alert to see that any Coercive action is justified in law, that 
restraints on the guaranteed freedom of the subject can on!y be under law and not 
by executive ukase, that under a proclamation of emergency the suspension of rights 
under Part III of the Constitution is limited in scope and can be invoked only where 
persons have been deprived of their rights under Articles 14, 21, 22 under the 
Defence of India Act, that the fact than an impugned order made or executive 
action is taken unde: a pre-emergency legislation will not make an exception to the 
application of Article 358, that Article 358 could save the impugned order only 
from objections founded on Article 19 but not from other infractions of the law or 
lack of the requisite power in the law-making authorities, and that the validity of 
the order could be examined to see whether it is within the ambit of the pre-emer- 


gency legislation. 
INDUSTRIAL Law. 


In Sri Bharathi Mills, Pondichsrry v. Krishnaswamy*, it is held that the question 
whether an order of termination of service of a worker is in reality an order in per- 
suance of the contract of service or one of dismissal for misconduct is a question of 
fact to be decided on the facts and circumstances of each case and that it is not 
the form of the order but its substance that is material. Kodaikanal Motor Union v. 
Nallathambi4, states that while it may not be a safe precedent ia labour-management 
relations, to hold that the dismissal of a worker for misconduct, per se would dis- 
entitle him to payment of bonus for a year when other employees similarly situated 
but who continued in service had been paid bonus it will be proper to recognise 
an exception to this rule in cases where the dismissal has been for misconduct 
which involved loss or damage to the management, that in these excepted cases 
the management would be entitled to withold bonus as a set off against the loss or 
damage and that it will be then for the worker to prove that in the particular manage- 
ment wherein he is employed there is a practice contrary to the general principle. 
Southern India Tannsry v. Industrial Tribunal*, makes it clear that the financial resources 
of a concern would be a relevant factor for deciding the necessity of a gratuity 
scheme, that the fact that one concern is required to frame a scheme and another 
similar concern is not so required will not amount to discrimination, that a dispute 
about the necessity to frame a gratuity scheme for the workers of a concern is from 
the outset a collective industrial dispute and there is no question of the necessity 
of sponsoring such a dispute either by a majority of the workers in the concern or 
by a substantial number of them before a reference could be made to the Industrial 
Tribunal. Super Surgical Co. v. Desikan*, lays down that neither in the Industrial 
Disputes (Central) Rules nor in the Madras Industrial Disputes Rules, the Labour 
Court is empowered to grant leave to withdraw an application with permission to 
file a fresh application on the same grounds. T. V. Sundaram Iyengar @ Sons 
(P.) Lid. v. Stats of Madras", decides that section 2-A of the Industrial Disputes 
Act enacted by Parliament rendering a dispute between an individual workman 
and his employer, an industrial dispute, is intra vires the Legislature and falls within 
the scope of Entry 22 of List III of Schedule VII and the legislation can also be 
sustained under the residuary Entry 97 in List I. Madras District Automobile, etc. 
oao 
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Union v. State of Madrast, points out that where there are two unions of workers in 
the concerned industry or unit of industry and one union which contains the majority 
of workers claims to have arrived at a settlement with the management thro 
negotiation in respect of the Very matters in controversy or some of them, a minority 
union cannot contend that these facts should altogether be omitted from considera- 
tion by Government in deciding on the expediency of the reference under section 
10, that on the contrary those facts would be perfectly relevant, and that it would be 
equally relevant whether developments subsequent to the period or date when the 
issues in controversy were raised may render the reference itself otiose. Antiseptic 
Employees Unit V. State Government of Madras*, holds that the order of the Government 
made under section 10 (1) read with section 12 (5) is administrative in character, 
that the appropriate Government is not precluded from considering even prima facie 
the merits of the disputes when it decides the question as to whether its power to 
make a reference should be exercised under section 10 (1) read with section 12 (5) 
or not, and it must be held that a facie examination of the merits cannot be 
said to be foreign to the enquiry which the appropriate Government is entitled to 
make in dealing with a dispute under section 10 (1), that the Government has a 
discretion to make a reference or not, and that the Court could not canvass the order 
of reference closely to see if there was any material before the Government to support 
its conclusion as if it was a judicial or quasi- judicial determination. T.V. Sundaram 
Ingar Y Sons (P.) Lid. v. State of Madras*, makes it clear that the State Government 
has the right to make a reference under section 10 of the Act even after it had decli- 
ned to make a reference earlier. Natarqjan Enginesring Works V. Govindasami Naicker 4, 
states that section 12 (9) requires that a memorandum of the settlement must be 
signed by the parties to the dispute. Kumbakonam Electric Supply Corporation v. Presiding 
Officer®, points out that there is a distinction between an agreement under section 
18 (1) and an agreement under section 18 (3) attived at in the course of conciliation 
proceedings, that a settlement under section 18 (1) would bind only the wokers 
who were represented by the union at the time when the settlement was arrived at 
and not the workers who had ceased to be members of the union at the tirne the 
settlement was arrived at and that section 33-C (2) read with section 18 (1) gives the 
right only to the parties to the settlement to take advantage of the settlement and 
claim the benefit which is capable of being computed in terms of money. Kodaikanal 
Motor Union v. Nallathambi, makes it clear that the jurisdiction of the Labour 
Court under section 33-C (2), when a claim for payment of bonus is raised before it, 
is not confined to its determination only if there is an award or settlement about 
the bonus ; that the absence of an award or settlement will not per se, exclude the 
jurisdiction of the Labour Court to consider the claim for computation of bonus by 
the worker, that what the Labour Court has to consider, when a claim for bouus is 
made before it under section 93-C (2) in the absence of an award or settlemeot, is 
whether in the light of the particular circumstances in which the claim to bonus , 
is made in the case the worker’s claim could be sustained or not and that it will be 
entirely out of place for the Labour Court in proceedings under section 33-C (2) 
initiated several years after the original order of dismissal of the worker, to embark 
upon. an enquiry about the propriety of the order of dismissal or its terms, consti- 
tuting as it were an appellate authority, over the decision of the management. 
Gillandsrs Arbuthnot B Co. V. Ramachandran’, holds that an adjudication from the 
Labour Court that the termination of the services of an employee by an employer was 
unlawful and in that eVent, he would be entitled to be paid gratuity does not fall 
within section 33-C (2) ; that the section assumes the pre-existence of a 1ight to 
claim a benefit which is capable of being computed in terms of money ; that the 
Labour Court can go into the question whether such a right exists or not, and if it 
exists, it can thereafter compute its Value in terms of moncy ; but it is a different 
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thing when the Labour Court is called upon under the section to decide the issue 
whether the dismissal of the employer is lawful or not and then proceed to award a 
certain sum as gratuity, which will really be compensation which he would be enti- 
tled to for wrongful dismissal. i 


CONTRACTS AND SPEAFIO RELIEF. 


In K. Sriramulu v. T.A. Narayana}, the Supreme Court makes it clear hat a mere 
reference to a future formal contract will not prevent a binding bargain between the 
parties, that the mere fact that the parties refer to the preparation of an agreement 
by which the terms agreed upon are to be putin a more formal shape does not prevent 
the existence of a binding contract, that a reference to a future contract may however 
be made in such a way as to show that the parties did not intend to be bound untila 
formal] contract is signed, that the question depends upon the intention of the parties 
and the circumstances of each particular case, that the fact of a subsequent agreement 
being preparcd may be evidence that the previous negotiation did not amount to a. 
concluded agreement, but the mere fact that persons wish to have a formal agreement 
drawn up does not establish that they cannot be bound by a previous agreement, 
and that similarly the mere omission to settle the mode of payment of the price does 
not affect the completeness of an oral agreement for sale when the vital terms of the 
contract like the price, the area of the land to be sold and the time for completion of 
the sale are all fixed. Municipal Council, Karur v. Muthuraja?, points out that for a 
concluded contract to come into existence the offer and related acceptance must 
be absolute.and not qualified or conditional ; that a provision not to resile from 
an offer before final acceptance unless supported by consideration has no legal validity 
and what is called a provisional acceptance by the offeree could be withdrawn before 
the performance of the conditions of the provisional acceptance; that the auctioneer’s. 
calling for bids at an auction is not an offer ; that it is the bid that constitutes an 
offer which the auctioneer may reject or accept ; that a provision in the conditions 
of an auction sale that bidding shall not be retracted is inoperative in the absence of 
consideration therefor or som: statutory provision providing against the withdrawal 
of the bid and that in the absence of any legal obstacle a bid could be withdrawn 
before the contract gets completed by final acceptance. In Boothalinga Agencies v- 
Poriaswami Nadar*, the Supreme Court makes it clear that the doctrine of frustra- 
tion of contracts is really an aspect or part of the law of discharge of contract by 
reason of supervening impossibility or illegality of the act agreed to be done and 
hence falls within the purview of section 56 of the Contract Act, that section 56 lays 
down a rule of positive law and does not leave the matter to be determined according 
to the intention of the parties in contrast with English law and that the dovtrine of 
frustration cannot apply where the event which is alleged to have frustrated the con- 
tract arises from the act or election of a party. Coimbators D.C.C.S. B M. Socisty 
Lid. v. Union of India*, decides that to sustain a claim by the consignee against the 
consignor for reimbursement in respect of the amount which the consignor should 
have paid to the carier at the place where the goods were consigned, it is not neces-- 
sary to prove that the property in the goods had passed to the consignee. Chockalingam. 
Chettiar V. Karuppan Chettiar®, expresses the view that it is not the Jaw that where a 
person spends something (and as a result benefits himself and another person) at 
the request of that person not intending to do it tuitously he is not entitled to 
recover from the person so benefitted a share of ie expenses proportionate to the 
benefit obtained by that person. Natesa Chettiar v. Madras State Electricity Board®, 
holds that a stipulation for payment of a minimum sum whether electricity was con- 
sumed or not is not a provision by way of penalty but is only consideration for keep- 
ing the energy available to the consumer at his end. Mesnakshinada Dikshtar V. 
Murugesa Nadar”, lays down that ‘ deposit’ or ‘ earnest money’ is not part of the 
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price bargained for, but it is unambiguously money paid for the due performance of 
the contract ; that mere misdescriptional nomenclature will not corclude matters 
and that it is the intention of the parties that governs ; that the expression adopted 
may be a guide to find out such intention but 1s not always the sole guide ; that the 
principle is applicable to all contracts and not to mercantile contracts alone ; that 
In a given contract if a sum is paid under the caption of deposit or earnest money or 
has to be interpreted as such according to the intention of the parties, and is made 
forfeitable in case of breach, even the Courts have to adjudge the reasonable com- 
pensation to which a party would be entitled in such circumstances ; that such deter- 
mination can be made either in a suit filed by the depositor against the depositee or 
in a suit by the depositee complaining of such breach ; that the defendant who 
interdicts a claim for return of the deposit has to plead and prove the damage suffered 
by him upon which the Court will adjudicate as to what may be the reasonable 
compensation to which the defendants are entitled and deduct the same and award 
decree in favour of the plaintiff only for the balance ; that the procedure which the 
defendant has to follow is to allege and prove damage either by putting forward a 
plea of set-off or of counter-claim against the plaintiff for damages for breach of 
contract and that an independent suit for the same purpose is also maintainable. 
Kathoon Bivi Ammal v. Anilappa Nadar}, states that the policy cf the law is that the 
agent’s action should bind the principal even though the principal might have can- 
celled the agent’s authority unless the third persons with whom the agent enters into 
contracts knew of the termination of the agency. Saleha Bi v. M/s. A.H.A. Rakim 
Saheb & Co.4, holds that when the 1elationship of agency was established the determi- 
nation of the actual liability in any particular amount should be as a resultofan 
order to take an account, that is to say, a preliminary decree would be the proper one 
to pass in a suit for accounts, but it would be different if the case of the agent was that 
an account had already been furnished and accepted ; that an agent is not discharged 
from his duty to render an account merely by the submission of a set of written 
accounts and his duty consists in explaining them wherever necessary and in produc- 
ing vouchers and the like in respect of any expenditure that may have been incurred 
for and on behalf of the principal ; that though this part of the duty cannot be 
avoided it would still be a question of factin each case whether the accounts submitted 
are not self-explanatory or at least whether, in the absence of any demand foran 
explanation one can still say that the agent’? duty has not been discharged ; that the 
right to claim accounts from an agent, as recognised in section 21g of the Contract 
Act is subject to the qualification that the accounts between the principal and the 
agent are settled or stated, and that where the principal never took any objection 
to the accounts submitted by the agent from time to time but went further and incor- 
porated the effect of those accounts into his own accounts, the conclusion would 
be that the accounts are settled or stated. Minor Doratraj V. Karuppiah Ambalam?, 
points out that a firm of two partners necessarily gets dissolved on the death of one 
of the partners and to such a partnership the phrase “ subject to contract between 
the partners’ cannot apply, because a Pareho necessarily involves a minimum 
of two partners and that even where the legal representatives of the deceased partner 
take his place and carry on the business with the other partner it will only be a new 
partnership. In Kunju Pillai-v. Periasami $, it is held that the special provisions of the 
Negotiable Instruments Act which enable an endorsee to sue on the instrument on 
the foot of such an endorsement creates an exception, to the ordinary law of agency 
and the principle adumbrated in the Indian Contract Act-in so far as agency in 
general is concerned and in particular section 201 therein, cannot be telescoped into 
this enactment so as to interpret its intendment; that the holder of a negotiable 
instrument who secures the same by endorsement for purposes of collection in a 
manner known, to law does not lose his right of action by reason of the death of the 
original payee ; that in fact by such an endorsement he secures the title to the instru- 
ment enforceable by him in a manner ordinarily known to law and not liable to be 
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divested by reason only of the fact that the original payee died soon after such an 
endorsement and that the suit itself was brought on the foot of such an endorsement 
by the endorsee after the death of theoriginal payee and that if the endorsee had in 
him and in the eyeof law he had the right to institute the suit as a regular holder and 
as a person in whom the title in the promissory note or the negotiable instrument 
had vested under the special law, such a Cause of action on the foot of which, the 
endorsee came to Court survives on his death to his legal representatives 
under the common law. Pertakaruppan V. Mayalagan!, points out that where a 
plaintiff sues on a negotiable instrument under an assignment in his favour constitu- 
ting him as an agent for collection, the subsequent death of the principal will not 
render the suit incompetent, that with the death of the principal the authority of an 
endorsec for co!lection does not end and that, however, in such a case, the execution 
should be protected a hats a possible double jeopardy, namely, a further claim on 
the bill or instrument by the heirs of the deceased principal by the Court calling on 
the plaintiff to implead the legal representatives of the deceased principal as parties 
to action, Sonali V. Chinmah Konar*®, expresses the view that sections 11 and 12 
of the Negotiable Instrumens Act which deal with the definition of inland instru- 
ment and foreign instrument are purely for the purpose of the Act and it cannot have 
any relevance for decidirg the question whether when a suit is instituted in India on 
@ promissory note executed and endorsed in Singapore outside India the Singapore 
Moneylenders Act would apply or not. In Kalyanasundara Nadar v. Muthuraman’, 
it is held that in case of employment between master and servant section 21 (b) of the 
Specific Relief Act would make the remedy by way of specific performance of the 
contract unavailable and the remedy would be only damages, but where an employ- 
ment is governed by statutory obligations and terminable only in the manner pro- 
vided by the. statute there could be no valid and effective termination of the contract 
unless the procedure presctibed by the statute is complied with by the party intend- 
ing to terminate the contract, and that in a case of termination not conforming to 
that procedure the servant may be entitled at the discretion of the Court to a declara- 
tion: that the termination is mull and vid and that he contmues in the employmentof 
the master, Ramachandra Sarma v. Ayesha Begum‘, holds that where the rights under an 
agreement to resell certain property, entered into between two adults, 1s assigned in 
favour of minors, it cannot be said that the assignee minors could not specifically 
enforce the contract on the ground that the test of mutuality is not satisfied, that 
the fact that the assignees happen to be minors does not mean that the contract 
cannot be enforced by them or as against them and that the relevant date on which 
the test of mutuality is to be applied is the date of the contract itself and not the date on 
which it is sought to be enforced. Siæna Ponnu v. Singara O 5, makes it clear that 
& transferee to claim the protection under section 27 (b) of the Specific Relief Act 
must have paid the entire consideration and if for any portion of the price a security 
(like a promissory note) alone had been executed, the transferee cannot claim to be a 
transferee “who had paid his money”. 


PROPERTY Law. 


In Arunachalam Asari V. Sivan Perumal Asari‘, it is made clear that section 48 of 
the Transfer of Property Act embodies the well established rule of priority founded 
on law and justice that if a person purports to create by transfer at different times, 
rights over the same immovable property and such rights Cannot all co-exist or be 
exercised to their full extent together, each later created transfer shall be subject to 
Tights previously created; that the rights of priority will have to be determined by 
the combined operation of section 48 of the Transfer of Property Act and sections 47 
and 49 of the Registration Act ; that once the document 1s registered section 49 f 
the Kegistration has no relevance and the document takes effect from the date 
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of its execution by reason of section 47 of that Act with the result that the rights of 
priority of successive transferees will necessarily have to be determined in accordance 
with the rule embodied in section 48 of the Transfer of Property Act ; that eXcept 
where the Legislature has made specific provision to protect the rights of a subse- 
quent transferee in good faith and for consideration, the right of priority embodied in 
section 48 would apply ; that the right of priority of a prior transferee will be post- 
poned only if he is guilty of any fraud, misrepresentation OT gross negligence ; that 
the prior transferee cannot be said to be guilty of any gross negligence merely because- 
he takes his own time to get the document registered—tho time allowed by the statute- 
that by that conducet which the statute permits him, he could not be said to be facilj_ 
tating the owner of the propety to commit fraud ; that what a man does, what 
the law of the land permits him to do, cannot amount to gross negligence: that a 
subsequent transferee must necessarily take the risk of the owner having entered into 
a prior transaction Concerning the property and that transaction remaining unregis- 
tered but being completed by registration subsequent to the second transaction; 
and that though section 78 of the Transfer of Property Act applies only to mortg l 
the principle underlying it would apply to transactions like sales also. In MLA 
Jabbar Sahib v. H.V. Sashi & Sons1, the Supreme Court points out that for attestation 
the witness should have put his signature ammo attestandit and therefore where a. 
registering officer puts his signature on a document registered by him in discharge 
of his statutory duty under section 59 of the Registration Act and not for the purpose- 
of attesting it, or where an identifying witness puts his signature on the document to 
authenticate that he has identified the executant, or where a person puts his signature 
only for the purpose of authenticating that he was the scribe such persons cannot be 
regarded as attesting witnesses. Jayarama Mudaliar v. Apyasmami Mvaliar™ states 
that the principle of lis pendens would not extend to an invohmtary.alienation in 
eXecution of a mortgage decree where the mortgage was prior to the suit in which the 
doctrine is relied on, that the rights of the purchaser in e&€ecution of such mortgage 
decrece would date back to the date cf the mortgage and that the doctrine of lis pendens 
does not affect sales under the Revenue Recovery Act, but in view of the provisions 
in section 7 (c) of the Land Improvement Loans Act, 1883, the principle that lis 
pendens cannot apply to revenue sales is confined to the property for the improvement 
of which the loans taken under the Act were taken and not all the properties covered 
by the revenue sales. Kalyani Ammal v. Ezhunalai Nattar*, lays down that a vendor 
certainly cannot escape from responsibility for the obligation she has guaranteed 
when it is ultimately found that her title was not as extensive as she purported it to 
be, that she may be dead but her estate could be made to answer for the breach, 
that the covenant for quiet en}éyment in its nature can survive the convenantor 
that it is not simply a personal convenant of the vendor tocome to an end with life 
with which the purported transfer Came to an end and the covenant neither expressly 
nor impliedly is limited in its duration to the lifetime of the vendor. In M.L.A. 
Jabbar Sahib v. H.V. Sasiri V Sons, the Supreme Court makes it clear that section 100 
of the Transfer of Property Act does not prescribe any particular mode of creating a. 
Charge, that the amendment of the section by Act XX of 1929 which applies all the 
provisions relating to a simple mortgage to a charge also does not and was not intend- 
ed to prescribe any particular mode for the creation of a charge and that the basic 
assumption underlying the doctrine of notice enunciated in section 3 implies that a 
charge can be made without any writing. Vetrammeal v. Krishanan4, states that a 
mortgagor Can assign his equity of redemption, and for such assignment the consent 
of the puisne mortgagee is not necessary ; if such an assignment can be made by 
private negotiation there is no good reason why such an assignment Cannot take 
place by process of Court in execution of a money decree or any other decree ; and 
all that the law safeguards in favour of the puisne mortgagee is that his right as 
puisne mortgagee shall not be affected (1) to redeem the prior mortgage and to selt 
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the property for the amount due on both the mortgages or (i)to sell the property 
subject to the first mortgage. Kanakaraj V. Sundararaja Iyer}, points out that the 
rule of mortgage law of insisting upon a complete and final settlement of all accounts 
between the mortgagor and the mo ee in one single action has been so strictly 
insisted upon as to attract the principles of res judicata under section 11, Civil Proce- 
dure Code, and the splitting up of the cause of action and reliefs under Order 2, 
rule 2, Civil Procedure Code, the principle being that the mortgagor and the mort- 
gagee ought to claim in the same suit all the reliefs flowing out of the mortgage t ansa- 
action ; that the possession of the mortgagee after tender and deposit of the mortgage 
money is not that of a trespasser even though his possession thereafter is wrongful 
and a claim against him for rents and profits is not a claim for mesne profits and he is 
under a statutory liability to render accounts under section 76 (i) of the Transfer of 
Property Act ; that the liability sought to be enforced against the mortgagee for 
surplus profits received under section 76 (Ñ is a statutory Lability and that Article 
105 of the Limitation Act would govern every Case of a suit by a quondam mortgagor 
against the quondam mortgagee and including suits for the rendition of accounts 
under section 76 (1) of the Transfer of Property Act. Saleh Brothers v. Rajendran,* 
lays down that the principle that once an election has been made and the lease deter- 
mined the election is irrevocable would apply even when, the election is not followed 
by a suit in ejectment and if the lessor had merely given a notice in writingof his 
intention to determine the lease as provided in section 111 (g) ; that acceptance of 
rent which has become due since the forfeitureis regarded as waiver of forfeiture under 
section 112, because the acceptance of rent is an affirmance that the lease was sub- 
sisting at the time when the rent became due after the forfeiture but such acceptance 
after the suit in ejectment is filed is not so regarded because once the matter bas come 
to the Court the election has become irrevocable ; that the principle undelyi g 
section 112 that after the landlord had elected to dvail himself of the forfeiture an 
had given notice in writing to the lessee of his intention to determine the lease and 
followed it up by a suit in ejectment there is no waiver, would equally apply to section 
11g where the landlord has instituted a suit in ejectment, preceded by the issue of a 
notice determining the lease; that the absence of a corresponding proviso, in section 
11g is of no significance and does not manifest any intention on the part of the 
Legislature to make any difference ; that in order to operate as waiver both the 
limbs of section 113 must concurrently operate, which means, that an act by itself 
and of its own force, without reference to the intention of the parties cannot bring 
about a waiver ; that the principle underlying section 116 will also apply in apply- 
ing section 113 ; and that the preponderance of the weight of authority is that in 
addition to the receipt of rent by the landlord there should be proof that the receipt 
was with the intention to treat the lease as subsisting and there should be cither an 
express contract or conduct of the parties justifying the inference that, after the deter- 
mination of the contractual tenancy,the landlord’sintention was that the occupation 
of the premises was as a tenant. 


LAND 'TENURES AND TENANCY LEGISLATION. 


In Ganapati Thevar v. Navanecthestwoaraswami Devasthanam®, the Supreme Court 
makes it clear that if a case falls within section 6 (1) as well as section 8 (5) of the 
Estates Land Act, then the governing provision be section 8 (5) and the case is 
taken out of the scope of section 6 (1) ; that from the language of section 8 (5) it is 
not possible to hold that the contract between the landlord and the tenant itself is 
exhausted or superseded at the end of the twelve years period mentioned therein ; 
that on the other hand under section 8(5) a enable: is giVen the right during the 
said period of twelve years to admit tenants into possession of such lands on such 
terms as may be agreed upon ; that in order to fall within the definition of ‘ cultivat- 
ing tenant’ under the Madras Cultivating Tenants Act, 1955, a person should carry 
on personal cultivation which again requires that he should contribute physica] 
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Jabour which implies physical strain, the use of muscles and sinews, and not mere 
supervision of work, or maintainirg accounts or distributirg the wages. Stats of 
Madras v. Ramalingaswamiga! Madam}, decides that it is clear from the Madras Estates 
(Abolition and Conversion into Ryotwari) Act that what really vests in the Gover- 
ment in respect of a ryoti or private land is merely title and there is no vesting of 
REE which is protected under the proviso to section 3 (d) of the Act and so 
ng`as the possession of the land continues to vest in the ryot he would be entitlod 
to protect his rights in respect of the same by resorting to civil Courts ; that there is 
no machinery in the Act to determine whether a land in an estate is a ryoti lañd or a 
communal land ; that the grant of a ryotwari patta under the Act is a right created 
under the.Act and the machinery provided under the Act is the only remedy for 
obtaining ryotwari patta ; that no suit will lie for the grant of a patta, and even in 
respect of an enquiry for grant of a ryotwari patta under section 11 read with section 
§ (2) of the Act, the decision as to question of title by the statutory authorities is only 
an incidental matter which would not preclude a civil Court independently enquiring 
into it in a properly constituted suit; and that having-regard to section 21 of the Act 
providirg for survey of the estates, and the proviso to section 3 (d) protecting the 
possession of a ryot in-a ryoti land and the general section 11 providirg for the grant 
of ryotwari patta to such ryots it could not be said that the Act does not contemplate 
an order by the authority under the Act for grant of ryotwari patta and there could 
be no doubt about the finality of such an order under section 64-C of the Act. R.M. 
SRS. Subbiah Seroat v. Assistant Settlement Officer’, holds that under section 5 (2) of the 
Estates Abolition Act of 1948 the Director of Settlement is empowered in revision 
to cancel or revise any of the orders or proceedings of the Se t Officer, that 
neither the section nor the rules confer any power on the Director of Settlements 
to remand a case, that since the Civil Procedure Code is not applicable to the proceed- 
ings before him in a proceeding under the section the Director will havo hnmeelf to 
dispose of the petition before him by cancelling or revising the orders of the Settle- 
ment Officer and cannot set aside the order and remand the case to the Assistant 
Settlement Officer for fresh enquiry and disposal. Murugayya Angurar v. Nataraja 
Jysr*, states that ‘cultivating tenant’ as defined in the Cultivating Tenants Protection 
Act includes the heirs of a cultivating tenant and it cannot be said that if one or more 
heirs find it inconvenient to cultivate the land and seek avocation elsewhere the 
tenancy would come to an end even as regards the other cultivating tenants in actual 
possession of the land. Perwmalsami Konar v. Dr. C.K. Rajagopal*, expresses the view 
that while it is true that where the type of crops contemplated in section 15 of the 
Madras Cultivating Tenants (Payment of Fair Rent) Act of 1956 is raise} over the 
entire extent of the land leased no fair rent could be fixed under the Act, where such 
Crop is cultivated over only a part of the extent of land leased the prope? thing to do 
Is to leave out that paicel for the calculation of fair rent and fix fair rent in 
respect of the remaining area leaving the landlord free to recover the contractual 
rent in regard to the area exempted under section 15 ; and that in arriving at the 
market price of the crop foi fixation of a fair rent under the Act the Rent Controller, 
should take into account all the available evidence such as the evidence of the village 
karnam, plice of commodities published in the Gazette, etc., and cannot arrive at 
the market price on mere surmise. Annari Moopan v. Munia Mi 5, points 
out that the Madras Cultivating Tenants (Payment of Fair Rent) Act whilest provid- 
ing for the fixation of fair rent in the case of wet land where the normal produce is 
paddy it avoids to advert itself to cases whee the main crop is sugarcane, plantain 
or betel vines etc.; that if cane is the main crop raised by the tenant, nothing 
in the Act shall apply to such land during the period when ruch land is used for such a 
crop ; and that in a case where the tenancy does not expressly connote the rent 
payable by the tenant to the landlord, then the Courts have jurisdiction, as in the 
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United Kingdom a jury bas, to fix what is known as reasonable market rent for the 
property and avoid unjust enrichment to the tenant. 


` Inaome-Tax Law. ` 


In Commissioner of Income-tax v. Dharma Red” 1, the Supreme Court states that 
the definition of ‘ business’ in section 2 (4) of the ae Act of 1922 as ir cluding 
any trade, commerce or manufacture ot any advantage or concern in the natwe of 
trade, commerce or manufacture is of wide import, the underlyirg idea beir g of con- 
tinuous exercise of an activity. In KX mal v. Tax Recovery O 3, the 
Supreme Court makes it clear that under the Income-tax Act of 1961, a Hindu 
undivided family is a distinct taxable entity, apart from the individual members who 
constitute the family ; that the scheme of the Act is to treat the assessee failirg to pay 
the tax due within the prescribed period a defaulter ; that by the clearcst implica- 
tion of the statute the assessce alone may be deemed to be in default for non-payment 
of tax and liability to arıest and detention on failure to pay the tax due is also 
incurred by the assessee alone ; that the of a Hindu Joint family by virtue 
of his status is competent to represent the y, but on that account he cannot for 
the purpose of section 222 of the Act be deemed to be the assessee when the assessment 
is made against the Hindu undivided family and a certificate for recovery is instued 
against the family ; a A HE the Act which deems the man 

to be the assessee for the purpose of the assessment and recovery of tax when the 
income of the Hindu undivided family of which he is the mánager is assessed to tax ; 
nor is there any provision enablirg the Ircome-tax Officer to treat the manager of 
the Hindu undivided family as an assessee in default under the provisions of the 
Act; and that the islature had made no provision for recovery of tax by" 
recourse to the personal property of the manager of the Hindu undivided family or 
by his arrest and detention for default of the family in paying the tax due. In 
Commissioner -of Income-tax v. Dharma Reddy1, the Supreme Court points out that in 
order to get the benefit of section 24 (2) (ï) of the Income-tax Act of 1 Q i 
after the amendment made by the Finance Act of 1 55 the assessee need not cany on 
the same business in the year of assessment ; that thc in the language of the 
provision substituted by the amending Act is significant and all that the assessee"has 
to show is that the business in which the loss was originally sustained continued to be 
carried on by him in the assesment year : and that the identity of the business for 
the purpose of section 24 (2) (ti) does not change by reason of the change in persons 
who carey on that business since it continued to be carried on by the same individual, 
In Commissioner of Income-tax v. Chenni Mudaliar*, the Supreme Court makes it 
clear that the schems of the provisions of the Income-tax Act relatir.g to the Appellate 
Tribunal is that it has to dispose of an appeal by making such orders as it thinks fit on 
the merits, that the language of section 33 (4) and in particular tke us- of the word 
‘thereon’ shows that the Tribunal has to go into the correctness or otherwise of 
the points decided by the departmental authorities in the light of the sukmissions 
made by the appellant which can only be done by givirg a decision on thé merits on 
fact and law and not by merely disposiz g of tho appeal on tte ground that tke party 
concerned has failed to appear ; and that the Tiibimal is bound to give a proper 
decision on questions of fact as well as law which can only be done if the appeal is 
disposed of on the. merits and not dismissed owir g to the abser.ce of tke af nt. 
In Baliah v. Rengachari4, the Supreme Court lays down that havir g regaid to the 
terms and lar guage of the Inccme-tax Act of 1922 and the Penal Code there is no 
repugnancy or inconsistercy and tke two enactments can star d tcgetker ard they 
must therefore be treated as cumulative in effect ; that the provisions enacted under 
section 52 of the 1922 Act do rot alter the nature or quality of the offence enacted in 
section 177 of the Penal Code but merely piovide a new course of prccedwe for 
what was already an offence and in such a case the new statute is 1¢garded not as 
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superseding nor repealing by implication the previous law but as cumulative ; that 
there would be-no e ee by implication unless the two enactments are so 
inconsistent or repugnant that Sa cannot stand together and the repeal of the 
express prior enactment must flow from necessary implication of the la of the 
later enactment ; that under section 6 of the General Clauses Act a pas eer ie 
in respect of an offence committed under the 1922 Act may be instituted even after 
the repeal of that Act by the 1961 Act and punishment may be imposed as if the 
repealing Act had not been passed ; that the provisions of section 297 (2) of the 
1961 Act are not intended to be completely exhaustive and in regard to such matters 
as are not expressly saved by section 297 (2) the provisions of section 6 (s) of the 
General Clauses Act will apply ; that there is no statutory requirement that under 
section 53 of the 1922 Act the complaint petition itself must be filed by the Inspecting 
Assistant Commissioner and that the institution of a complaint under section 52 of 
the 3922 Act is circumscribed by sufficient safeguards and there is no violation of the 
guarantee under Article 14 of the Constitution. 


Hinpu LAW AND ‘RELATED STATUTES, 


In K.V. Kriskna Rao v. Sub-Collector, Ongole, the Supreme Court decides that 
under the Hindu law a tank can be an object of charity and when a dedication is 
made in favour of a tank the same would be a charitable institution. In Chockalinga 
Ssthurapar V. Arumanayakam*, th: Supreme Court expresses the view that in iar 
to private charities if there is no Contrary provision in the original grant the right of 
management passes to the natural heirs of the original grantees ; that even assuming 
that the word ‘ property’ in the Hindu Law of Inheritance Act of 1g2y does not 
include a trusteeship right still under Hindu law succession to hereditary trusteeship 
which relates to a private charity is governed by the ordinary rules of inheritance if 
there is no special custom to the contrary and that inasmuch as Act IT of 1929 has 
amended the general law of inheritance in Certain respects the same alteration must 
be recognised in regard to succession to trusteeship as well. Desa Bathudy v. Dilli 
Achari?, holds that to the property of a female Hindu dying intestate leaving 
no Class I or Class II heirs nor agnates of the husband but only cognates it is the 
degree of descent that will decide preference-where the degree of ascent is the same. 
Dakshinamurtht Mudaliar, In ret, points out that under the Hindu law, a father is the 
natural guardian of his minor son and he does not require any order from any Court 
appointing him or declaring him as the guardian of his minor son ; Consequently an 
application by the father for the purpose of appointing him or declaring him as the 
guardian of the minor in respect of properties belonging to the minor woul not be 
maintainable under the provisions of the Guardians and Wards Act of 1890, and 
this position gets further pian eins after the enactment of the Hindu Minority. 
and Guardianship Act. M | Chathar v. Kaliammal’, lays down that even 
when there is a legal guardian in existence any alienation of the minor’s property 
by a de facto guardian would be valid if it is for necessity. Paramasam Pillai'v. 
Sornathammal $, states that the Hindu law has vastly cha and the ideas of Hindus 
has also changed with the times ; that whatever might have been the position at a 
time when the marriage was said to be a samskara and it was therefore considered 
that marriage was not merely for the purpose of sexual intercourse, in the context of 
the enactment of the Hindu Marriage Act, which provides for declaration of nullity 
of marriage as well as for divorce, it is no longer possible to say that marriage with a 
sexless or impotent person is valid; and that a declaration of nulllity of marriage can 
be asked for only by either party to the marriage and not by a third party and in any 
case after the death of one of the parties nobody can question the validity of the 
marriage. Vathsala v. Manoharan”, expresses the view that when an order of nullity 
of marriage is made and the law allows an appeal as well as an application to set 
aside an ex paris order and actually those remedies have been resorted to, any act 
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of the parties as for instance, the petitioner contracting a second marriage j 
final disposal of those remedies availed of cannot have the effect of raae i S 
infructuous, and that where such remedies are provided from an order, the order 
should be subject to their result of the application to set aside the ex parts order or 
the result in the appeal. Vellinayagi V. Subramaniem4, lays down that what is laid 
down in section 12 (2) (b) (#) of the Hindu Marriage Act is a condition subject to 
which alone a petition for annulling a marriage under'section 12 (1) (d) could be 
filed, that it is not a period of limitation and hence compliance with section 12 (2 
3 (1) is a Condition precedent to the entertainment of a petition under section 12 i 
d) and the Court has no jurisdiction to condone the delay in filing it. Vira Reddi v. 
Kistamma*, makes it clear that the word ‘ access’ in a matrimonial cause signifies 
an indicia of opportunity for marital intercourse ; that like any other physical fact 
it could be proved by direct or circumstantial evidence ; that direct evidence can 
only be secured through the spouses concerned and such evidence is admissible but 
should be considered with caution ; that as corroboration of such evidence is practi- 
cally impossible and indeed not required, the surrounding circumstances, an 
overall picture and the conduct of the parties act aslegal accessories to weigh such 
uncorroborated testimony ; and that though a matrimonial proceeding is a civil 
roceeding, since it Involves a disruption of the marital tie law imposes a stricter 
aloes of scrutiny of the evidence if uncorroborated. Krishnan v. Thailambal®, 
states that section 24 of the Hindu Marriage Act contains no limitation that an order 
for interim maintenance and expenses made thereunder will cease to have force if 
the husband against whom the order is passed chooses to withdraw the p i 
for nullity of marriage intiated by him; that when the husband chooses to drag the 
wife to the Court by filing a proceeding and if it is shown that the wife has no inde- 
pendent income, the husband must necessarily provide her with interim mainten- 
ance and the necessary expenses and he cannot be allowed to wipe out this liability 
after the order is passed by choosing to withdraw fram the petition and that section 
24 applies not merely to the respondent in the main petition but could also be 
invoked by the petitioner in the main petition itself, whether it be the wife or the 
husband. In F.V. Rama Rao v. K. Bhaskara Raot, the Supreme Court points out 
that where there is lapse of a long period of time between an adoption and its being 
questioned every allowance for the absence of evidence to prove such fact must be 
favourably entertained and the presumption in its favour is Very heavy considering 
where all the parties to the adoption and all those who could have given evidence 
in favour of its validity have passed away. Kannaiyan v. Assi tant C of Gentral 
Excise 5, holds that in the case of a property which was enjoyed by the members of a ` 
coparcenary and which they divided among themselves at a partition, there is no 
transfer of property from the coparcenary as a unit to the individual coparceners who 
divide it ; it is only a case of converting what has been enjoyed by the co 
with Coparcenary rights into property enjoyed by them with separate rights and 
there is no element of transfer in such a division. Srinivasa P V. Parvathiammal * 
decides that it is now settled law that under the Mitakshara School of Hindu Law 
no coparcener Can dispose of his undivided interest in coparcenary property by way 
of gift and such a transaction will be void m toto and will not bind even the donor or 
his share of the property ; that other forms of alienation by a coparcener for conside- 
ration will be binding to the extent of his share and the entire transaction will not 
be void ; and that a transfer made in consideration of marriage is an alienation for 
valuable consideration within the rule of Hindu Law and not a gift and hence such a 
transaction will be binding on the transferor and his share of the joint family du seach 
Samiapba Goundar v. St 7, makes it clear that an alienation by the father of joint 
family property without legal necessity is not void but voidable at the option of the 
other coparceners who may affirm it or repudiate it, the right of repudiation being 
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personal to them and no third party can repudiate it when there is no justification 
that the alienation was in fraud of creditors ; that to constitute a valid suit for 
partition the entire estate must be found represented in tke parties arrayed in the 
suit cither as plaintiffs or as defendants ; that persons wko have no interest in the 
estate cannot be considered to be necessary parties, though they may in some cases, 
be proper parties ; that if some of the parties havirg title in the estate and right to 
possession are excluded at the partition their interest in each parcel of land would 
remain as before the partition and there can be no final partition ; that the persons 
excluded would not be bound by the decree for partition and their tenarcy in com- 
mon, would be continued ; and that on the institution of a suit for partition filed by 
one brother against his other brothers who also claimed partition, there would be 
disruption in the status of the brothers and ina later suit filed by the sons of one much 
brother against the alienee for setting aside the sale effected by his father and for 
partition, the other sons of the other divided brothers would not be necessary pasties. 
Gopalakrishnan v. Balasubramania Chsttiari, holds that if the father had decided to 
sell a property rather than raise money on mortgage the fact that a portion of the 
consideration had not gone in discharge of debts will not affect the alienation and 
it is for the father to choose whether the property should be sold and funds raised 
or other kind of alienation resorted to; that the real question is whether there was 
any legal necessity for the alienation; that the managing member of a trading family 
has wider powers than those of a manager of a non-trading family provided the 
acts done are for the benefit of the family; that acts like incurring debts are neces- 
sities to a trading family as ciedit is the very essence of trade and the existence of 
business creates the necessity for borrowirg and purchasing on credit, that the power 
therefore of a manager to carry on the family trade necessarily implies a power to pledge 
the property and credit of the family for the ordinary purposes of that trade; that 
in the case of a trading family, those who deal with the manager and to whom he 
incurs debts are not put upon enquiry as to whether the debts were incurred for 
the benefit or necessities of the family so long as they are incidental to the family 
business; and that though the alienee is required to establish legal necessity for 
the alienation it is not necessary for him to show that every bit of the consideration. 
which was advanced was actually applied for meeting family necessity. Dharma 
Udayar v. Ramachandra Mudaliar*, expresses the view that where a women had lost 
her husband prior to the Hindu Women’s Rights to Property Act and the only 
right which she had then was a right to be maintained out of the family properties 
and her brother-in-law and father-in-law who could have contented themselves 
with making regular money payments and if required charged a certain property 
for maintenance set apart when partioning the properties between them a property 
gi her a life estate pure and simple without granting any power of alienation 

er right being limited to the enjoyment of the income from the pro she got 
only a limited estate and section 14 (1) of the Hindu Succession t did not 
operate on the estate and make the widow a fvll owner. 


(To be Continued). 
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EVIDENCE ‘ i Si n D i 
In Parashotham Chettiar v. Ramanųja Padéyachs1, it is held that whete a document 
on the basis of which suit is laid has been lost or is not in the possession of the 
RL the various clauses of section 65 of the Evidence Act will comc into play 
ut even where those conditions do not apply if the condition or the contents of 
-the original have been admitted in writing by the person against whom it is proved 
or by his representative in interest, secondary evidence could be given about the 
contents of the document and the admission- of the person against whom it is proved 
- can itself be relied upon for holding that the facts so admitted have becn proved; 
that the admission has to be accepted or rejected as a whole, but that apples only to 
the contents of the document itself and not-to matters which are not contained in 
that document though it might relate to or be connected with the document which 
is said to have been lost. In Sriramula v. T. A. Narayana’, the Supreme Court states 
that the fact that a witness-is the cousjn brother of a party to the suit can be no 
ground in.itself for rejecting his testimony. a7 Soe _ 8 


LIMITATION. - - 


In Kamakshi Ammal v. Rajaraman?, it is pointed out that a person- who made 
second endorsement, more than three years after the date of the document but within 
“three years of an endorsement of part-payment by a co-promissor, must by his 

conduct be decmed to have rati the first payment. Gajendran v. Gandiban Bus 
Service‘ lays down that the second proviso to section 20 f) of the Minimum wages 
Act of 1948 being in substance similar to the provision of section 5 of the Limitation. 
Act, 1908, the party has to satisfy the’ Court that he had sufficient cause for not 
preferring the procecding within the prescribed time, for the whole of the period of 
the delay; that while it is difficult to define precisely the meaning of the words 
‘sufficient cause '—and the scope of the expression cannot be crystallised by any 
_ rigid definition—the cause featled must be relevant and have relation to the delay 
and when the sufficiency of the cause is made out the length of the delay must not 
count. In Pierce Leslis 8 Co. v. Miss Wapshare®, the Supreme Court holds that 
section 10 of the Limitation Act of 1908 is not applicable where the estate conveycd 
is not vested in the defendant for the specific purpose of making it over to the plaintiff 
Voradarafuly Naidu v. Papanasam Labor Union®, points out that so long as the purpose 
specifically appears in writing that will satisfy the requirements of scction 10 and 
it is not necessary that the purpose should find an express mention in a formal 
document, and ‘vesting’ in the context of section 10 means that the trustce has 
absolute control over the trust property and it may also imply that the trustee as 
such is the legal owner of the property which he has to apply for purposes of the trust. 
Muthiah Ghsttlar v. Shanmugam Chettiar’, expresses the vicw that scction 13 makes 
no oxception for cases in which the cause of action arose in a foreign country or 
for cases in which the defendant was in a foreign country at the time of the accrual of 
the cause of action. and, that in all such cases, the time during which the defendant 
has been absent from India must be excluded in computing the period of limitation. 
Mohamed Sali v. S. A; Fernands®, decides that where two Courts had Jurisdiction in 
. respect of a claim and the plaintiff filed his suit in one of them on the last date of 
limitation, but on the defendant’s objection as to juridiction the plaintiff took a 
return of the plaint for presentation to the other Court by endorsing and re-prsx nt d 
to the other Court after some time after taking return of the paint, the suit must be 
deemed to be pending in the first Court till re-prescnted to the other Court and is 
not barred by limitation. Natesa Pilla: v. Koners Nawcker*, holds that where the 
complaint of the plaintiff was that kist was not payable for the partjcular fasli by 
him and that it was payable by another and that the first defendant illegally dis- 
traincd his two bulls for recovering the kist from him, Article 28, being specificd in 
ee —— 
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relation to the cause of action of the plaintiff, applies. Umon of India v. Ssyadu 
Budi Co.1 lays down that it would not be reasonable to construe the time from which 
limitation commences to run under Article 30 as the actual date of the loss or injury 
and itis on account of this fact that the Courts rely on the date on which the carrier 
of the goods after coming to know of the loss or injury to the goods conveys the infor- 
mation to the consignor as the starting point for limitation. Natesan Pilla v. 
Rathnam Pillai*, points out that the Article applicable in the case of a promissory 
note payable on demand and not accompanied by any writing postponing the right 
to sue is Article 73, that Article'is not applicable when the promissory note is accom- 
panied by sip ean er the right to sue and as there is no o Article pro- 
viding for the case Article 80 will apply that the pcriod of limitation available under 
Article 80 is three years from the date when the promissory note ‘ becomes payable ’ 
and that the principle applied in the case of Article 192 in construing the words 
“becomes duc,’ namely, that the payee cannot be compclled to take advantage of 
the forfeiture clause so as to make limitation run against him is equally applicable 
to Article 80. Kanskaraj v. Stndararaja Iyer?, takes the view that Article 105 would 
govern every case of a suit by a quondam mortgagor against the quondam mo 
including suits for the rendition of accounts under section 76 (1) of the ‘Transfer 
of Property Act and that, even assuming that the possession of the mortgagee after 
tender and deposit of the mortgage moncy should be: treated as that -ofa trespasser, 
Article 109 being the general Article will not app'y in the case cf a special parti- 
cular situation specifically provided for under Article 105 of the Limitation Act. 
In Prercs Leslis-@ Co. v. Miss Wapshare*, the Supreme Court states that where the 
plaint claims only eater | reliefs, a decree wasting or re-transfcrring certain 
propertics to a certain body of plainitffs and directing accounts, the suit is 
-by Article 120. Badrabakn Namar v. Devendra Nowmar*, poinis out that whether a 
sale has become absolute or not depends upon whether any legal pro i 
intimately connected with it is still pending as to create-a cloud cf doubt about its 
finality, that such a legal proceeding must have a nexus to the original one relating 
-to the sale of the tmmoveable property in execution, and thercfore the crucial 
test to ascertain whether the sale has become absolute is to see whether there are 
any contemporaneous proceedings taken by any party ta the suit questioning the 
sale or to postpone it or avoid it and, if any such perceptible connection is there 
between such a pending proceeding and the sale itsclf, then it can reasonably be 
be presumed that the finality in the Court sale has not yet been reached. Kariyan 
Chettiar v. Rangiah Gounder*, makes it clear that, where the trustee who has alienated 
kattalai properties is still alive and he has not left the village or resigned or been 
replaced by somes other trustee appointed by the Religious Endowments Board o1 
ds facto trustee who, has taken over the performance of the trustee’s duties, it canno! 
be held that the alienor trustee has been removed from the trusteeship or that he 
has resigned and therefore Article 134-B could have no application as none of the 
conti cies contemplated by that Article has taken place. Doraiswami Nadar v 
Vina Ratnaswam Nadar”, lays down that in a partition suit any number of appli. 
cations for the passing of the final decree in parts are permisible, and where the 
Court of the Subordinate Judge had itself passed the preliminary decree it wa 
entirely beyond its powers to dismiss the suit which would have the effect of nullifying 
the preliminary decree. In Ptercs Leslee Y Co. v. Miss Wapshare*, the Supreme 
Court helds that the right of the Government (State) to tase as bona vacanita for wan’ 
of a rightful owner has been recognised in India for a very long time [(since 16 anc 
17 Victoria O. 95, section 27)]; that section 54 of the Government of India Act 
1858, section 20 (3) (n) of the Government of Índia Act, 1915, section 174 of the 
Government of India Act, 1935 and Article 296 of ths Constitution of India provid 
for taking over by Government er State of property as bona vacantia for want of ¢ 
rightful owner ; that consequently the properties of a company dissolved under th 
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Companies Act, 1913, passes to the Government (State) as bona vacanta except in 
so far as that right is cut down by that Act. 


Civ. Procepurr Cope. 


: In Chandrasekharan Pilla v. Matha Bogt1, it is pointed out that where a suit is 
_ filed by some worshippers of a temple to establish the right of the temple itself to the 
suit property it is not as if the plaintiffs are seeking any remedy for themselves to the 
exclusion of others in the village or the community to which the temple belongs; 
that such a suit for declaration of title of the temple to certain properties is main- 
tainable although it is filed only by some persons belonging to a section of the com- 
munity and the suit is in reality on behalf of the trust and the worshippers must be 
deemed to be suing in the right of the trustecs; that in such a suit the relicf of posses- 
sion could also be granted in favour of the worshippers as even a worshipper of a 
temple is entitled to take steps to regain possession of the trust property in the posses- 
sion of a trespasser, if the lawful trustee has not taken any stcps in that regard ; 
but the decree for possession granted in favour of the worshippers is neither in their 
individual rights nor in their capacity as representing any particular group or com- 
munity to the exclusion of others having cqual rights, and it will be open to the lawful 
trustee to takc possession from thm at any time. In Ganapathi Thevar v. 
Navanestheswarasmamt Devasthanam,*® the Supreme Court makes it clear that where 
the High Court has a pacar gone into the applellant’s claim to occupancy right 
and after examining relevant provisions of the concerned statute and the decisions 
bearing on the point held the appellant’s claim to be untenable and rmandrd_ the 
case to the trial Court for the trial of other issues not decided earlier, the trial Court 
as well as the Bench that heard the appeal were bound by the decision, but the deci- 
sion of the High Court does not preclude the appellant from reagitating in the 
Supreme Court the plea that he had. o ancy right in the suit properties. Kathoon 
Biot Ammal v. Arulappa Nadar?, decides that where two suits were tried together by 
consent, the issucs raised a common question, the evidence was the same, the decision 
in one suit followed the decision in the other suit, the eff ct of the appcal in one suit 
was in substance to get rid of the common decision, the fact that an appeal was 
filed only against the decrce in one suit, but not against the decree inthe other suit 
does not man that the decree in the suit not appealed against became res judicata. 
Srimvasamurthy Mandiram v. Vaduvambal4, holds that the doctrine of res jatticata covers 
an adjudication both on factual as well as on legal matters; that a difi rent view 
of the law has been subsequently taken will not affect the applicability of the doctrine; 
that there is nothing in the sch me of the Madras City Tenants Proecction Act of 
1921 which bars the application of the doctrine of res judicata to an order undersection 
g thereof; and though it may be that when the landlord files a second suit for eject- 
ment the tenant would have the right of filing an application under section 9 the pro- 
cecdings in that application would be governed by the principle of res judicata. 
Kamaicht Ammal v. Athigamudaya Pillai*, lays down that, if the plaintiff whose suit 
has abated cannot again bring a fresh suit on the same cause of action and the earlier 
decision should be ase ee a decision against him, he cannot get rid of the effect 
of the earlier decision just because he happens to be a defendant in a subse t suit, 
and that even in the subscquent suit where he is a defendant it should be held that he 
would be barred from agitating the same questions which he could have agitated in 
the earlier suit and which because of the provisions of Order 22, rule 9 of the Civil 
Procedure Code he is prohibited from agitating against in a subsequcnt suit as a 
plaintiff. Marisami v. Bluemount S. Associates (P.) Lid.*, points out that a plea of 
res jadicata docs not involve a pure question of fact and it involves a mixcd tion of 
fact and law and co ntly the factual foundation for raising the plea of law must 
have been laid in the pleadings and in the issues ; and that for the applicability of 
section 11 and for invoking the bar of res judicata it must be established that the matter 
which is directly and substantially in issue in the present suit has becen directly 
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and substantially in issue in the former suit. Kamakshi Ammal v. Chockalinga Thevar! 
expresses the view that while it is true that the doctrine of constructive res fadicata 
is applicable to cxrcution proceedings, the Court should be cautious in its applica- 
tion and a Court before it bars a party by the principle of constructive res fadicata 
must satisfy itsclf that the party had notice of the point which was likely to be decided 
against him. Minor Dorairaj v. Karnbpiah Ambalan, holds that it is permissible to 
bring a suit for accounts of a dissolved partnership at the place where the defendant 
EA even though some of the-assets may be in the shape of immovable properties 
situate outisde India, where there is no dispute about title. Paramasivam Pillai v. 
Sornathammal*, decides that where the question in the case was one of considerable 
difficulty and there was no decision of the High Court on the point, the order of the 
lower appllate Court that both parties should bear their own costs will not be dis- 
turbed. -Union of India v. Seyadu i Co.*, expresses the vicw that where the appel- 
lant succeeded: only on the ground of limitation the partics may be ordered to bear 
their respective costs in both the Courts. Gopala Konar v. Subramama Asari*, points 
out that if a party’s name is struck off the record, he no loonger remains a party 
and section 47 of the Civil Procedure Code will not apply, but if his name is struck 
off and he is only exonerated from the suit, the question whether he continues to be a 
party for the purposes of section 47 would depend on the circumstances in which he 
was impleaded in the suit ; that where a party ought not to have been impleadrcd at 
all but still-had been impleaded and was subsequently exonerated, the duty of the 
Court was to strike off his name from the record, and if instead of adopting the correct 
procedure, the Court merely exonerated him, it would not matter and his name must 
be deemed to have been struck off the record ; but where a claim was made against 
a party on som basis, but the plaintiff abandonrd his claim and against that 

and the party was exonerated, is party would still be a defendant in the suit for the 
purpose of section 47 of the Code. Paramangyagam Asari v. R.S. Naida®, states that 
the contention that the executing Court could go behind the cause title is totally 
inadmissible and the decrce is executable against the assets of any person whose 
identity fits in with the name and alias, fathcr’s name and address given in the cause 
title ; that if a person really desires to claim that he is a third party, and hence not 
liable under the decree, his true remedy is to file a declaratory suit for the p 

under the common law and he cannot claim that the executing Court should not 
follow the procedure made incumbent on it under Order 21 or that it should go 
behind the decree and canvass the correctness of the cause title. Venkatasam Naida v. 
Sornammal™, inakes it clear that the question whether the property attached in exe- 
cution of a money decree is one that could be procecded against as belonging to the 
judgm-nt-debtor or not is a matter relating to exrcution within the mraning of 
section 47, of the Civil Procedure Code ; that where the legal representative of a 
deceased judgment-debtor is brought on record in execution of a decree and property 
is sought to be sold as the prperty of the judgment-debtor, it is the duty of the legal- 
representative to set up personal title, ifany, in himsclf to the property and have the 
mitter adjudicated in execution ; that it is not oprn to the legal representative of 
the judgment-debtor to allow the property to be sold as belonging to the judgment- 
debtor and later file an independent suit setting up title in himself and contend that 
the property was not liable to be proceeded against in exrcution, as is apparent 
from the scheme of sections 50 and 52 and Order 21, rule 22 ; that the Explanation to 
section 47 added by the Amendment Act LXVI of 1956 shows that even ‚a purchaser 
at a sale in execution of a decree is decmed to be a party to the suit; that the inten- 
tion of the Legislature in enacting the several provisions relating to execution is to 
provide a complete and effective machinery by which the auction-purchaser at an 
execution sale could obtain an absolute and conclusive-title to the property sold in a 
simple and speedy manner ; that all objections to execution sales should be disposed. 
ofas cheap!y and speedily as possible and this is a bar to such matters being agitated 
in separate suits and the bar is absolute whether it is on the basis of estoppel, res 
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judicata or statutory bar under section 47; hence, if a person during the course of 
execution proceedings does not raise an objection to -the sale of certain propertics 
which if raised would have prevented the property from being sold, he will be 
debarred by the principle of constructive res judicata from raising that objection at a 
subsequent stage and principle will be as well applicable to claims by the legal 
representatives of a deceased debtor. Krishna Rao v. Timurshakhan 1 lays down that 
bonus to a labourer forms part of wages and therefore is not liable to be atteched. 
Rangaswams v. Krisknan*, expresses the view that section 66 does not prohibit bencent 
transactions which have always been recognised in this country and the bar under 
the section is limited to cases where the suit is brought against the certified 

or his representatives, that there is nothing in the section to forbid the recognition of 
the real owner’s title by the benami Court auction purchaser or his heirs, and that 
in such cases a release deed executed by the Court auction purchaser in favour of the 
real owner or his heirs might well be construed as a deed of transfi r or conveyance 
sufficient to vest the title in the true owner. Coimbatore District C.C.S. &@ Marketing 
Society v. Union of India?, states that though section 80 of the Civil Procedure Code 
should be strictly construed the terms of the notice however should not be scrutinised 
in a pedantic manner or in a manner completely divorced from common sense, 
and that where in the written statcment filed by the defendant no objection was 
taken with regard to the validity of the notice therc is justification for the inference 
that the defendant had waived the objection, even if there was any defect in the 
notice. Murugayya Angarar v. Nataraja Iyer*, points out that so long as the Courts 
below had some material, however fa deguat; in regard to a concurrent finding, 
it is not for the High Court in second appeal to interfere with the same. Soosat 
Arulan v. si salle states that under section 105 (2) where a person aggrieved 


by an order of remand fails to appeal against such an order he cannot be heard to 
object to the propriety or correctness of the order or the findings on which it is based 
in the uent stages of the litigation. Joseph v. Varadarajan*, holds that the 


conclusively determined the rights of parties to the action with re to any matter 
ea orea inh euit dhe oda challenged cannot be dee to be a decree as 
defined in the Code ; and though the later order rejecting the plaint is in the nature 
of a decree since it flows from the former order iring the petitioner to pay addi- 
tional Court fee which has an ee facct al its own and therefore susceptible 
to the visitorial jurisdiction of the High Court under section 115, the fact that at the 
EA a regular suit was filed does not matter. Syed Hamfa v. Muhammad- 
falla", decides that an order of the Rent Controller holding that he was com- 
stent to act under section 476 of the Criminal Procedure Code and Jay a complaint 
is not subject to revision by the High Court under section 115 of the Civil Procedure 
Cde as the. Rent Controller is not a civil Court. Samiappa Gounder v. Sivabalan®, 
lays down that when a plea is put forward that a suit has to fail for non-joinder 
of necessary ies it would be for the defendant who sets up the plea to make out 
that the parties not impleaded are necessary parties and that their non-joinder would 
be fatal to the suit. Pachaiammal v. Thirngnanasambendam?, states that where a Court 
dismisses an application for execution and allows the attachment to continue, the 
position is not the same as where the petition is dismissed and nothing more is said. 
D. Sornam v. State of Madras!9, points out that Order 3 of the Code no doubt 
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provides for conduct of litigation in Courts by ts; but it is now 
settled that an ap ce, application-or act which a recognised agent may make 
or do for a party does not include the right to plead and that a recognised agent ofa 
suitor in any procceding before Courts as such has no right of audience and cannot 
plead in Court. Chinnaswoamt Naicker v. Kandasami Gotnder1, makes it clear that 
ride ir amendment of pleading should be freely allowcd at whatcver stage it is 
for this can only be subject to pleas as to limitation or other prejudice to the 

other party and that in the absence of an enabling provision, if on the date the 
application for amendment was made the suit would have been barred by limitation 
there is no escape but that the aplication has to be dismissed on the grcund of Imita- 
tion. Krishnaswamy v. Rangaswamy Gounder®, holds that it is not an invariable rule 
that the Court could not allow an amendment which would deprive the defendant of 
the valuable right of limitation, and the Court may in appr: priate cases allcw the 
necessary amendment. Allauddin v. Lakshminarayanan*, decides that where in a 
suit for a permaenent injunction restraining the defendant from interfering with his 
qsseasion the plaintiff filed an application for emendment secking to add a prayer 
or recovery of possession and the application was dirmissed on the gre und that if the 
amendment was allowed it would render the suit beyond the Gourt’s pecuniary 
jurisdiction, the right course to adopt is to allow the amendment, grant an ¢pper- 
tunity to the plaintiff to pay the Cuurt fee, and if there is any question abcut i- 
ary jurisdiction arising exemine the matter and, if necessary, in the light cf report 
to be called for frm a O mmissioner and on a definite finding on the question to 
decide whether the plaint should be retained or will have to be returned to the 
plaintiff as one in excess of the pecuniary jurisdiction of the Court. Purashotham 
Chettiar v. Ramanuja P ht, states that there is no rule of law that if a plaintiff, 
who has a dacument in his possession does not pr duce it, the suit is necessarily to be 
dismissed and the provision regarding the consequence of non-preduction by the 
plaintiff of a d>cument in his p’ sseasion as required under Order {> rule 14, 18 pio- 
vided in Order 7, rule 18. Minor Doraraj v. Karn ah Ambalam*®, holds that of io 
the written statemnt did not specifically traverse the allegaticn about the defendant’s 
absence from India during stated periods, under Order 8, rules 3 to 5 the defendant 
must be deemed tn have accepted the periods of his absence. Parasmal Chordia v. 
Rajalakshmi Ammal’, lays down that all hat is necessary for the application of third 
party ure is whether if the plaint claim is all-wed the defendant has a claim, 
in that event, for indemnity, by reason of such claim being allcwed, frem a third 
party ; if that requirement is satisfied, the Court will not be justified, on any extra- 
news ground, from refusing third party procedure ; that there is nothing in the 
rule suggesting that third party procedure has no application to suits cn negotiable 
instrum-nts; that there is no limitation that the rule is applicable only to a claim 
of indemnity arising out of the same transaction or a transaction entered into simul- 
taneously with the transaction sought to be enforced in‘the suit; and that rule 3 
of Order 8-A does not limit the scope of rule 1 so as to make it applicable only to 
cases where the suit claim is admitted. Maradha Pillai v. Venkatarama Iyer", expresses 
the view that where in a suit for arrears of rent the defendant pleaded that he had 
‘d the same to the plaintiff’s brother and filed an application under Order 8-A. to 
implead him as a defendant he was entitled to an order under Order 8-A since the 
laintiff’s brother, if he bad received the money preg to pay it to the plaintiff, 
is in equity obliged to indemnify the defendant. D id Raja v. Devaraj’, makes 
it clear that if the trial Court has failed to frame an issue called for on the pleadings 
and the appellate Court ignored the purport of the same, it is but fair and just to 
hold that the parties ought to be given their legitimate reliefs ; that the by-passing 
of the essential aspects of a pleading, when ordinarily it is the duty of Courts to frame 
issues, without focussing its attention to the points to be determined in the action, 
ought not to be basis for negativing the normal reliefs to which the parties to a 
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suit were entitled to ; and that.by granting such a relief, the Court would have acted 
justly, equitably and conscientiously and obviated the necessity af an unn 
suit with all its risks. Nallammel v. Marimathu Boyan}, points cut that while the 
machinery and remedy provided under Order 21, rule 32 (1) would cover cases of 
both prohibitory and mandatory injunctions sub-rule (5) would apply only to cases 
of mandatory-injunction ; that it would not apply to a prohibitory injunction restrain- 
ing the judgment-debtor from interfering with the plaintiff’s right of way ; that the 
remedy provided under sub-rule (1) of detention in'‘civil prison or attachment of 
property would be effective in normal cases, and if it proves to be ineffective the 
decree-holder will have to file a fresh suit for the removal of the obstruction ; that 
in execution ‘of a decree granting a prohibitory injunction the Court cannot give any 
direction to the decree-holder to apply for removal of obstruction or have-any positive 
act done at the cost of the judgment-debtor ; and that the only remedy of the 
halder of a decree granting a prvhibitory injunction is to resort to Order 21, rule 
32 (1) and not sub-rule (9) Prodani Naids v. Inthirani Ammal?, states that the 
effect of an attachment before judgment followed by a re-attachment after judgment 
would be that the former merges in the latter and that in such a case a second claim 
petitian would be competent notwithstanding the fact that an earlier claim petition 
preferred immediately after the earlier attachment had been dismissed. Mrs. 
Kamalem Paxl v. Rama Rao®, lays down that no auction can be held without an upset 
price being fixed ; that in fixing the upset price the Crurt need not give elabcrate 
reasons ; and that notwithstanding that the upset price is fixed at a certain figure 
there is no objection to any purchaser buying the property for the value given by 
the judgment-debtor or even more Ramaswami Naids v. Margabanda Mandrit, 
holds that on the issue of a sale certificate to the purchaser in Court aucticn in 
execution of a m^ decree, under Order 21, rule 94, his title becomes perfected, 
and complete and his right to possession unimpeachable against the parties to the 
suit as well as those claiming under them, so much so he cannot be resisted by a 
urchaser from the mortgagor as an independent claimant merely because he 
been exonerated in the suit. Velappan Pillai v. Parappan Panickar*, rules that 
Order 22, rule 4 (4) enables the Court to exempt the plaintiff whenever it sees fit 
from substituting the legal representatives ofa deceased defendant who had been 
declared ex parts and the provision could be availed of at any time before judgment ; 
that while broadly stated in a suit by a puisne mortgagee against the prior mortgagee 
the original mortgagor could be a necessary party and will be at any rate a proper 
arty there may be cases where he may be considered to be a wholly pro forma party 
Have no interest in the result of the litigation ; that if a person is a pro forma res 
. pondent, having no interest in the litigation, the rule providing for abatement cannot 
apply; and that reading rule 4 (1) with rule g it is clear that there is no question of 
any abatement in the case of a purely pro forma respondent. Mohammed Zackriak 
Sahib v. Chinnappan*, decides that an arbitration award obtained during the pen- 
dency of a suit with regard to the subject-matter of the suit on the initiative of the 
parties without reference from the Qourt or to the Court cannot without more be 
recognised by the Court as a compromise or adjustment of the suit for pasang a 
decree thereon under Order 23, rule 3, but if after such an award is made the parti 
agree to accept it that will be a compromise and a decree can be based thereon. 
Siwasankara Mehta v. M/s. B.A. Bankers’, states that the effect of Order 38, rule 11 is 
to lay down when there is an attachment before ju t, and subsequently a decree 
is pissed making the attachment absolute and if an execution petition is 
filed for executing the decree the anterior attachment can be relied n for the 
purp se of realising the am runt of the decree by sale of the property without a fresh 
attachmint, and that no question of any deeming provision arises in such cases, 
As:hammal v. Krishna Naids®, points out that under Order 41, rule 23 before the suit 
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could be remanded to the trial Court, it is necessary for the appellate Court to find 
that the decree of the trial Qovurt should be set aside. Kaluvaraya Pillai v. Ganesa 
Pandithan!, makes it clear that in appeals against orders of remand under Order 41, 
rule 23 the Court which has-seisin of such an appeal can probe into the legality, 
propriety and regularity of the facts and circumstancs attendant on and revolving 
upon the order of remand as such but,cannot enter into or delve deep into a discus- 
sion rT ing the findings which are unconnécted with and alien ta the order of 
remand. Venkataswamy Naida v. Paraseram Naraindas*, lays down that where a 
decree is made hy the appellate Court (Supreme Court in the instant case) confirm- 
ing the remit order of the first appellate Court, and at the appellate stage a new 
statute (Madras Act XIII of 1960) affecting the rights of parties came into force 
but the appellate decree took no notice of it, it would not be open to the trial Court, 
to reopen the matter in order to give effect to the new statute. 


| (to be continued.) 


"4, (1969) 2 MLJ. 431. l g, (1969) a MLJ. 490. 


RECENT RETIREMENTS IN THE HIGH COURT. 


Iwo of the Judges of our High Court have recently retired—Justice 
P. Ramakrishnan and Justice M. Natesan. The former came to the High 
Court from the ranks of the Indian Civil Service and is the last but one of them 
on the Bench of the Madras High Court. Justice Natesan, on the other hand 
came to the Bench straight from the Bar after a period of very active practice., 
There is no doubt that each of the Judges in his own way gave of his best as a 
Judge. 

In the pre-Constitution days there used to be a measure of prejudice and 
criticism against the promotion of members of the Indian Civil Service to the 
High Court, because, generally they were not sons of the soil and were prone to 

i Pe l 


and so also the outlook. We have had some good civilian Judges like Justice 
Rajagopalan, Justice Balakrishna Aiyar, and more recently Justice K. Srini- 
vasan. Justice Ramakrishnan was a conscientious Judge marked by great 
sincerity of purpose and poise. In criminal cases he showed a lenient and 
humane approach. His work was methodical and he listened with patience and 
courtesy. 


Justice Natesan has been on the Bench for Only six years, a relatively short 
tenure.. His judgments display great learning and luminous exposition. He 
has been equally at home in all branches of the Jaw, whether the question before 
him was one of constitutional law, or of personal law or of mercantile law or 
the law of procedure. He has stated that he intends to practise before the 
Supreme Court. Since the passing away of Sri A. V. Viswanatha Sastri there 
is practically none from the Madras Bar in the front ranks of the Supreme 
Court practitioners. It is to -be hoped that Sri Natesan will achieve a com- 
manding position in the Supreme Court Bar and sustain the reputation which 
Madras lawyers have won for themselves. 


The retirement of the two Judges leaves the High Court distinctly the 
poorer.. They are bound to be missed for quite a long time. 


f) <  - ane OP LAW a? 


PENAL Cope. 


In Baba Rao, In re}, it is held that as section 99 of the Penal Code restricts the 
right of private defence as against public servants only to cases where there is a reason- 
able apprehension of death or grievous hurt, a citizen will have no right to assault a 
public servant entering his premises even though the acts of such public servant may 
not be strictly justifiable in law. Rangaswamy, In re.,? holds that section 100 of 
the Penal Qode will not cover a case where the accused stabbed the deceased to 
escape from his hold, on the deceased directing that he should be tied and held for 
being taken to the police station. Chslladarai, In re.*, makes it clear that the term 
‘reward’ in section 161 denotes a payment fora past service and any amount 
received for past services rendered by a public servant Will come within the mischief 
ofthe section. Kulandaiveh., In re.4, points out that section 224 deals with two distinct 
offences, that so far as the first part of the section is nen unless it is proved that 
the resistance or illegal obstruction offered is intentional the cffence under that 
part is not made out ; that the second part of the section does not make intention 
the gist of the offence of escaping from custody; that wherever a person is, after he 
has been lawfully detained, he is deemed to be under custody, and the lawful custcdy 
of the person does not cease the moment he is taken away by force by some one 
else and continues wherever he goes by whatever means; that the custody cannot 
be narrowed down to physical custody but refers to legal custcdy, and that a person 
who had been lawfully detained cannot gain his liberty by other means excepting by 
due course of law. G v. Superintending Enginesr®, takes the view that even frcm 
the point of view of the moral turpitude test the contravention of section 294-A 
does not stand on the same footing as technical offences like contravention of traffic 
regulations or thelicensing regulations which no sensible person will take into account 
for imposing a departmental punishment and that conduct of an unlicensed lottery 
appears to be a more serious type of offence than such petty contraventions and a 
subordinate who takes the risk by participating in an illegal lottery, must be consi- 
dered to have committed a much graver offence. Chinnapfaiyen, In re.*, states that 
it is difficult to see how even assuming that a child of 5 years spat on the appellant 
or showed its legs it would constitute provocation and much less grave provocation 
to sustain the plea of grave and sudden provocation under Exception 1 to section 300. 
Public Prosecutor v. Ayyanar’, holds that death resulting from practically severing 
the leg of the victim even if it was done with the intention of chopping it off is an 
offence that would fall under clause 3 of section goo and not under the latter part of 
section 304. Kannan, In re®, expresses the view that where the accused caused 
grievous hurt to his wife with a knife and one of thecuts fell on the child which was 
on her hip and caused its death there is no scope for invoking section 301 embodying 
the principle of transfer of malice ta convict the accused under section 302 and the 
appellant could properly be canvicted for the stab injury caused to the child only 
under section 326. Sandaram Pillai, In re.*, takes the view that before a conviction 
can be had under section go4-A, a very high degree of rashness or neglignence must 
be found, rashness or negligence which mustamount to recklessness or utter indiffer- 
ence to co ences and not merely negligence in civil law. Shanmugasandara Nadar 
v. Sadaswam+°, points out that the gravamen of the charge under section 420 is the 
delivery of property in consequence of the inducement made by false representa- 
tion by the party who obtained the property, and where a persan is convicted of a 

j charge, on appeal, such canviction can be altered to another if the fact 
warrant, but that can be dane only if material prejudice is not caused to the accused. 


CunaINAL PROOEDYRE CODE. 


Sigamant v. Vidyasagaran!!1, makes it clear that an Assistant Public Prosecutor is 
a full time Government servant and during his period of service his practice as an 
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‘Advocate’ is suspended and hence he cannot appear for any person in any case as a 

tising Advocate ; he cannot appear for an accused in a private case even though 
he is authorised by the Collector or the GQcmmnissioner of Police ; but under clause 
(2) of sectian 4 (1) (r) af the Qode of Criminal Procedure even an Assistant Public 
Prosecutor can appear in any case if the Court before whom he secks permission ta 
act in any specific proceedings gives such permission; a Court should not be 
persuaded to grant such Feds merely because Assistant ‘Public Prosecutors are 
generally authorised by Government to appear is private cases but it must apply its 
own mind to each individual case taking all the circumstances of the case “into 
account and give reasons where it grants permission. Mannadha Goundar v. Marappa 
Goundar1, lays down that itis necessary under section 145 (1) that the Magistrate 
having jurisdiction shall make an order in writing that he is satisfied either fr m a 
police report or other information that a dispute likely to cause a breach of the peace 
exists and state the grounds of his satisfaction before requiring the parties concerned 
in such dispute to attend his Gourt and put in written statements and the provision 
of making the order in writing and stating the grounds of his satisfaction are 
mandatory. Ellappa Goundar v. Govindarqja Goxader?, points cut that secticn 147 
(1-A)makes it clear that the istrate can receive evidence and act upon it, whereas 
section 145 (1) provides for filing of affidavits ; and while under section 145 (4) 
the Magistrate can peruse the affidavits, section 147 (1-A) does not give power to the 
Magistrate to receive affidavits and consider them. Kasinathan, In re*, expresses the 
view that the relationship between the person who tendered the pardon and the 
person who accepted it on condition is that of contractual relaticnship; that before 
the performance of the contractual promise, it will be cpen for the person who 
accepts the pardan to resile and refuse to accept the pardon; that before he was put 
in the box to give evidence, which is the stage for him to make up his mind to give 
evidence, he could refuse to give evidence in which case he cculd be transposed as 
accused and tried along with the ather accused, and that in such a case there is no 
impediment to release him on bail since the mandatory provisions of secticn 337 (3) 
applies only to an approver. Mohamed Hanifa v. Mariam Bi‘, lays down that the 
proviso to section 488 (3) governs the whole of section 488 and a wife refusing to 
live with her husband on account of his contracting a second marriage can claim 
maintenance under section 488 (1) and she need not prove neglect or refusal to 
maintain on the part of the husband and there is no warrant for restricting the scc pe 
of the second proviso to section 488 (3) as applicable only to parties governed by 
the law of monogamy, l 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction.) 
PRESENT :—MR. Jusrice M. -M. IsĒMar. , 
; 3 l Petitioner* : 


A. R. Ramiah 
v. 
Reserve Bank of India (Exchange) (Central Department) Fort ` 
Glacis, South Beach Road, Madras-] and another ... Respondents. 


Civil Procedure Code (V of 1908), section 100 and Constitution of India (1950), 
` Article 226—Relative Jurisdiction. - : a 


Foreign Exchange Regulation Act (VII of 1947), section 21 (3) (c}—Decree holder 
applying to the Reserve Bank for permission to execute the decree—Reserve 
Bank whether bound to issue notice to judgment-debtor and hear him before 
granting permission to decree holder failure to give notice to judgment-debtor— 
Whether violative of natural justice. i 


When the High Court deals with an a against an appellate order,- it will 
be enough if a question of law is present for admitting the appeal. On the other 
hand, it is not every tion of law that gives jurisdiction to the High Court 
under Article 226 of the Constitution of India to interfere with an:order passed by 
a Subordinate Tribunal and the error of law which ‘justifies interference must be 
an error of law apparent on the face of the record. Consequently, the jurisdic- 

- tion under Article 226 of the Constitution of India in this respect is narrower than 
_ the jurisdiction of the High Court considering an appeal against an appellate 
- order with reference to section 100, Civil Procedure Code. 


Section 21 (3) (c) of the Foreign Exchange Regulation’ Act reso 


any obligation whatever on the Cehtral Government or the Reserve of 
India or the person competent to grant the ission to hold an en or 
. to give any notice or opportunity either to the creditor or to the j nt- 
debtor. From the nature of this case it is the creditor who applies for 
- permission. Once he applies for permission, the Reserve Bank of ia or 


the person granting the permission has nevessarily. to satisfy. himself whether 
such permission should be granted or not, taking thto account the object of the 
- Act. . It is only for that purpose the power has been conferred to call for 
. partioulars and certainly not for-the purpose of giving an-opportunity.to any party 
tojrepresent his case or put: forward any eae of Ins own. Thérefore, there 
` is, no scope for the argument that section 21 (3) (c) of the Act confers’ a power 
-on:the Reserve Bank of India coupled with dity. a a 
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The question of giving an opportunity to a person like the petitioner, of being 
hoard will arise only pi bees e Proceedings which will have the effect 
of affecting the rights of the parties. As far as the permission contemplated by 
section 21 (3) (c) of the Act is concerned it does not purport to affect the rights of 
any of the parties. The rights and obligations of the parties have already been 
determined in the: surt or legal proceedings instituted in which a decree has besn 
passed in favour of the one party against the other. Once a decree has been passed 
the Judgment-debtor is under an obligation to discharge the decree debt and it is 
not the intention or object of the Act to wipe out or obliterate that obligation 
or to confer any benefit on him with reference to that obligation. That Act was 
enacted in the interest of National economy and for preserving the foreign ex- 
change of the country. In view of such an object it is entirely foreign to cotend that 
before the permission as contemplated by section 21 (3) (c) of the Act is pranted, 
a notice must be given to the judgment-debtor and the judgment-debtor must be 
given an rtunity of being heard. What exactly are the requirements of the 
principles of natural justice and whether they. have been. complied with or not, 
will have to be determined with reference to the facts and circumstances of each 
case. Neither in provisions of section 21 (3) (c) of the Act, nor the principles ef 
natural justice can be laid to ire that before the Reserve Bank of India 
grants permission to'a decree-holder to execute a decree against the judgmen- 
debtor, an-opportunity of being heard should be given to the judgment-debtor. 


Petition under Article 226 of the Constitution of India, praying that in the cir- 
cumstances stated therein, and in the affidavit filed therewith the High Court will 
be pleased to issue a writ of certiorari calling for the records from, and quashing 
the order of the first respondent, Ref. No. M. A. E. C. Misc. 107/6 (23) 67, dated 11th 
January, 1967 permitting the second respondent to take steps for executing the decree 
in O. S. No. of 1965 in the Court of the District Munsif, Sivaganga, against the 
petitioner. i l : 

V. N. Srinivasa Rao, for Petitioner. 


V. K. Thiruvengatachari, for M/s. King and Partridge, for Ist Respondent. 
P. Balasubramanian, S. V. Jayaram and V. Kannan, for 2nd Respondent. 


The Court made the following l Go o ay 
.. ORDER —While the. petitioner herein was carrying on business in Burma, he 
executed. two promissory notes in favour of one V. R. Manickam, and, thereafter 
in March, 1965, he came to India. The said V. R. Manickam assigned the promissory 
notes in favour of the second respondent herein, who filed O. S. No. 500 of 1965, 
on the file of the Court of the District Munsif of Sivaganga, within whose jurisdiction 
the petitioner was residing. ‘The petitioner in his defence put forward a contention 
that the suit was not maintainable by reason of the Burma Foreign Exchange Regu- 
lation Act, 1947, anc that in any.event, only a conditional decree could be. 
under that Act. The learned District Munsif, overruled the defence and 
the suit. Thereafter, the second respondent herein applied to the first respondent 
for permission under section 21 (3) (c) of the Foreign Exchange Regulation Act, 
1947, hereinafter referred to as the for executing the decree and that permission 
was granted to the second respondent by an order dated 11th January, 1967. Armed 
with this Pee the second respondent sought to execute the decree and the 
potitioner’s objection was overruled. Against the order of the executing Court over- 
ve the objection of the petitioner, the petitioner filed Civil Miscellaneous Appeal 
No. 31 of 1967, on the file of the Court of the Subordinate Judge of Sivaganga, and 
that a also was dismissed’ on 12th December, 1967. It is at this stage the peti- 
tioner the present writ petition under Article 226 of the Constitution of India 
ying for the issue of a writ of certiorari to quash the permission granted by the 
Reserve Bank of India on 11th January, £967 to the second respondent to execute 
the decree obtained by him against the petitioner herein. 
During the pendency of the Writ petition, the petitioner preferred A.A.A.O. No. 
99 of 1968, (Ramiah-Appellant v. Karuppiah Servai-Respondent), against the order. of 
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the learned Subordinate Judge-of Sivaganga made in C.M.A. No. 31 of 1967, to which 
I had made reference already. This appeal was dismissed at the .stage of admission 
itself by Alagiriswami, J. The contention that was put forward before the learned. 
Judge was that section 21 (3) (c) of the Act contemplated an obligation on the part 
of the Reserve Bank of India to give an opportunity to the judgment-debtor before 
ting permission to the decree-holder for executing the decree. Tho learned 
Fades overruled this contention. The learned Judge, after referring to the provision 
contained in section 21 (3) (c) of the Act stated that the provision:was merely for 
the purpose of enabling the authority granting permission to satisfy itself as to 
whether the permission should be granted and also to have the necessary materials 
for the purpose of so deciding. The learned: Judge was Of the view that it was not 
obligatory on the authority granting permission to give notice either to a judgment- 
debtor or to a creditor and that it does not speak of an opportunity being given to 
either ‘of them and that the provision only enables the authority competent to grant 
the permission to ask either the Judgment-debtor or the creditor to producé documents 
or to give information. The learned Judge held that it was only an enabling pro- 
vision and not a provision which confers any right either on the Judgment-debtor, 
or on tho creditor. It is in this view tho learned Judge dismissed the appeal. 
In the present writ petition, Mr. V. N. Srinivasa Rao, learned Counsel for the 
poo contends that the power to grant ee conferred on the Reserve 
of India under section 21 (3) (c) of the is coupled with a duty and, there- 
fore, the Reserve Bank of India ought to have given notice to the petitioner herein 
before granting the permission to the second respondent. Alternatively, the learned 
Counsel contends that the principles of natural justice require that the petitioner should 
have been-heard before the permission asked for by the second respondent was 


I am of the opinion that, for more than one reason, the writ petition is liable to 
be dismissed and that there is no substance in the contention of the learned Counsel 
for the petitioner. In the first place, the identical question as to the validity of the 
permission granted by the Reserve Bank: of India, was tho subject-matter of A. A: 
A. O. No. 99 of 1968, on the file of this Court, and the question raised was decided 
against the petitioner by a learned Judge of this Court. The fact that the appeal was 
dismissed at the stage of admission does not in any way obliterate the fact that there 
ig the decision of this Court on the point raised by the petitioner against him. Hence: 
the same question cannot be agitated in proceedings under Article 226 of thd Cons- 
titution of India. Mr. V. N. Srinivasa Rao ¢ontended that the of the jurisdic- 
tion under the said A. A. A. O. and the jurisdiction under Article 326 of the Consti- 
tution of India are distinct and different and therefore it is open to me to go into the 
question again. Iam of the view that this argument is not tenable at all. a matter 
of fact, when the High Court deals with an.appeal against an appellate order, it will 
be enough if a question of law is present for admitting tho appeal. On the other 
hand, it is not every question of law that gives jurisdiction to the High Court under 
Article 226 of the Constitution: of India to interfere with an order passed by a Sub» 
ordinate Tribunal and the error of law which justifies interference must be an error 
of law a t on the face of the record. Co tly, if at all, the jurisdiction: 
under Article 226 of the Constitution of India in this respect is narrower than the 
jurisdiction of the High Court considering an appeal against an appellate order with 
reference to section 100 of the Civil Procedure Code.’ Therefore, I am unable to 

Mr. V. N. Srinivasa Rao then contended that Iam not bound by the conclusion 
of Alagiriswami, J., that it is open to me to consider the matter afresh and come to 
a different conclusion and that in this case I must come to such a different conclusion: 
I am not able to appreciate the argument in‘ the way in which it is p 
Normally. speaking, the judgment of a -single Judge of this Court is binding on another 


single Judge unless the latter’ Judge comes to the conclusion that the conclusion of 


the former Judge is- plainly wrong and, in that event, he cannot take upon himself 
the responsibility of dissenting from the other learned Judge and the only course. 


wm 
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authoritatively by a Bench of this Court. Apart from this st, in this particular 
case, I am in entire agreement with the view of Alagiriswami, J., with reference to the 
scope of section 21 (3) (c) of the Act. l e 

- At this stage, it is nocessary to refer to the entire section 21 (3) of the Act, which 
is as follows :— 


“ Neither. the provisions 


(a) the said provisions shall apply to sums required to be paid by any judg- 
mont or order of any Court as they apply in relation to other sums ; and 


(5) no steps shall be taken for the purpose of enforcing ány judgment or order 
for the payment of any sum to which the said provisions apply except as respects 


ad much thereof as the Central Governmént or the Reserve Bank as the case may 
be, may permit to be paid, and j 


+ (ce) for the purpose of considering whether or not to grant such permission, 
the Central Governmont or the Reserve Bank, as the case may be, may requiie 
the person entitled to the benefit of the judgment or order and the debtor under 
the judgment or order, _to produce such documents and to give such information 

. as may be specified in the requirement.” l i 
_ From the very language of section 21 (3) (c) it is cledr that it does not impose 

any obligation whatever on the Central Govérnment, or the Reserve Bank of India 

or the person competent to grant the permission to hold an enquiry or to give any 
notice or opportunity either to the creditor or- to ths orate tare From the 
very naturé of the caso. it is the creditor who a lies for the permission. Once be 
applies tor the permission, the Reserve Bank of India or the person granting the 
permission has- necessarily to sdtisfy himself whether such permission should be 
granted or not, taking into account the object of the Act in question. It is only for 
that purpose the power has been conferred to call for particulars and certainly not 
for tae purpose o giving an opporiunity to any party to represent his case or put 
forwatd any grievance ot his own. ThHerefore,-from the very nature of the caso, there 
is no scope for the argument that sdction 21 (3) (c) of the Act confers a power on the 
Reserve Bank of India coupled with a duty. i R r 
Mr. Srinivasa Rao then contended that the rinciples of natural justice require 

a aerating tht perinission, the Reserve Bank of India ought to have given 

the petitioner an opportunity of being heard. Iam unable to accept this argument. 


The rights and obligations of the ies have already been determined in tho suit 
or legal proceedings initiated in which a decree has been passed in favour of the one 
party against the other. Once a decree has been passe , the Judgment-debtor is 
under an obligation to discharge the decree debt and it is not the intention or object 
of the Act to wipe out or obliterate that obligation or to'confer any benefit on him 
with reference to that obligation. The Act was enacted in the interest of National 
economy and for preserving the foreign exchange of the country.: In view of such 
an. object, it is entirely foreign to contend that before the permission sar dunt ve 
by sectiqn 21 (3) (c) of the Act is granted, a notice must be giver to the judgmont-debtor 
and the judjment-debtor must be given an ‘opportunity of being: heard. -What 
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exactly are the requirements of the principles of natural justice and: whether they 
have been complied with or not, Will have to be detcrmined with reference to the facte 
and circumstances of each case.” Having regiird tö the object and provisions of the 
Act, there is no scope for insisting that the principles of natural justice require that 
before the Reserve Bank of India grants permission to a deciee-holder under section 
21 (3) (c) of the Act for executing the decres it must give an opportunity to the 
judgment-debtor and hear hun. l 


_ Mr. V. K. Thiruvenkatachari, learned Counsel for the Reservo Bank of India, 
brought to my notice the decision of the House of Lords in Contract and Trading 
Company (Southern) Lid. v. Barbey and others. That case dealt with an action on 
bills of exchange with reference to the provisions contained in the Exchange Control 
Act, 1947. In that case, the respondents who carried on business and were resident 
outside the “scheduled territories ” as defined in the Exchange Control Act, 1947, 
wero holders in due course of three bills of exchange of which the appellants were 
acceptors and which were dishonoured on ‘presentation. ‘The respon brought 
an action in the High Court for the amount of the bills and the appellants contended 
that by reason of the term implied in the bills by section 33 (1), the bills were not due 
and payable since Treasury permission had not been given. That contention was 
overruled by all the Gourts inctuding the House of Lords. I may mention here that 
the provisions of section 33 (1) of the Exchange ‘Control Act, 1947, correspond more 
or less-to the provisions contained in section `23 -of the Act. In dealing with: the 
question Viscount Simonds approved the following observations of Lord Justice 
Somervell expressed in Cummings v. London Bullion Co., Ltd.’ 

_. “Tho person entitled to the payment issue a writ. The fact that ission 

has not been obtained is not a defence to the action. On the one hand the plaintiff 

can obtain judgment, the. money due under the judgment a alg to Part 2 

of the Act and the rules to which I have referred. The defen assuming that 

he is admitting liability, apart from the provisions of the Act, oan make a payment 


into Court. The act is not to be used to enable the defendant to retain the monty 


_ in his pocket, but to control its reaching its destination, namely, the plaintiff.” 
In the same judgment, Lord Goddard stated thus : f 
“That the Act does not us a moratorium for debtors but only controls that 
_ immediate destination of payments they make, is algo shown I think, by paras.. 
5 and 6 of the schedule under which these bills could have been admitted to proof 
had the acceptors become bankrupt, or would have constituted a good petitioning. 
creditor’s debt had the debtors committed’an available act of bankruptcy.” 


These observations of the House of Lords with reference to the Exchange’ Con- 
trol Act, 1947 are equally ee show the purposes and object of the Foreign 


said to require that before the e Bank of India grants permissicr to a ducree- 
holder to execute a detree against the judgment-debtor, an opportunity of bemg heard 
should be given to the judgment-debtor. rog a 


For these reasons, I am of the opinion that there is no substance in the Writ 
Petition and the same fails and is dismissed. Thero will be no order as to costs. 
S.V_J. = ; Petition dismissed. 
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. `, IN: THE HIGH COURT OF JUDICATURE'AT MADRAS. 
o, Present: —Me, Justro -K. SRINIVASAN AND MR.. Justice R. SapasivaM, 
D. Meenakshisundaram Pillai and others , | | +. Appellanis* 
: gs - T - 
P. Nammalwar and oth - ee .. "Respondents. 
Religions endowoment— Appointment of trustee to the suit math —Successton governed by the 
Provisions to the will executed by ths'founder of the math—Tha trustee to ‘bs a thuravi 
and not to reside in the math with his wife-—Interpretation of qualifications of a trustes 
— The first defendant, the present trustes, having married two wives, the second wife being 
` , his sister's daughter, but not otherwise disqualified frm being a trustee, if was duly 
appointed trustee of the suit math. ` 
_ Itis clear from Exhibit A-1 (the will executed by the founder of the math) that 
the founder Vedanayagaswami did not exclude a married man from becoming a 
; trustee of the suit math. But he only wanted the person to be a thuravi. In fact, 
it was not obligatory that the „person should take to kashayam. It is true in 
Exhibit A-2 the successor to Vedanayagaswami has added further conditions, 
namely, that the trustee should not reside in the math along with his wife and 
that he should not have family connection or relationship or money transactions. 
In interpreting the qualifications of a trustee, one shoul ignore these additional 
requirements mentioned in Exhibit A-2. A Sudra cannot be Sanyasi in the strict 
sense Of the term. - The vety fact that the suit math recognises that a married 
man can be a thuravi clearly shows that the trustee need not renounce everything 
in the world. In fact, it is clear from the evidence adduced by both sides that 
there is no thuravi in the strict sense of the term in the Sirugudi Vellala community 
from which''a trustee can be appointed. The first defendant has married his 
sister's ‘daughter as ‘his second wife. The said marriage having taken place after 
such Marriageshave been prohibited by law, it would be invalid and that the posi- 
tion of his wife who is also his niece is no better than that of a concubine. But 
he took his sister’s daughter in'marriage as his second wife ashe had no issues by 
his first wife. Such a marriage was not prohibited by Sastras or Hindu law as 
administered prior to the prohibition of such marriages by statutes. Having 
regard to' the duties of the-trustces,.it could not be said that the fact of the first 
_ defendant having contracted a second marriage would disentitle him from hold- 
ing the office of-a trustee. In fact, it is not the case of the plaintiffs that the first 
t'is not-leading a proper life, or his otherwise disqualificd from -bei 
a trustee of the suit aad, In the absence of a clear provision in the terms of will 
Exhibit A-1 disentitling a persen like the first defendant who has married two 
“wives from being’ appointed as a trustee, we are unable to hold that the first 
defendant is not competent to be a trustee of the suit math. "The use of the word 
¢huravi by itself cannot having regard to the facts and circumstances Of the case 
. imply that the trustee should be a celibate in order to bea trustee of the suit 
math. There can be no doubt that the word thuravi has been uscd in a loose 
sense in Eahibit A-1. l . l l 
The present case, the succession is governed by the provisions of the will 
of the founder,-Vedanayagaswami. It is clear from the decision of the Privy 
Councilin Mahant Rom Parkash Das v. Mahant Anand Das, ( (1898)'I.L.R. 21 Mad. 
page I at 7) that even in cases where the reigning Mahant of a Mutt has the 
right of selecting his successor, the nomination must fall upon one who is competent 
to hold the office. 


Appeal against the decree of the Court of the Subordinate Judge, Tirunelveli 
dated 27th June, 1962 in Original Suit No. 61 of 1961. 

K. Parasaran, 5" K. Rajavelu and K, Sengotian, for Appellants, 
_ .-V.Thyagerajas, K. Raja Ayar and T. 5. Sriaivasan, for ist Respondent. _ .. 


me 
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a] - MEENAKSHISUNDARAM PILLAI v. NAMMALWAR (Sadasivam, J.). 7 


P.S. Madusudenaa, for 2nd to 4th Respondent. 
The Additional Government Pleader, for 7th Respondent. 


The Judgment of the Court was delivered by 


Sadasivam, J., —The appellants filed the suit in the Lower Court for themselves 
and as re tatives of the Si i Vellala community of Tirunelveli District 
for a decanted that the first defendant Nammalwar is not the duly appointed 
trustee of the suit math called Sri Dakshinamoorthi Matam and for framing a 
scheme for the selection of the head of the math from among the Sirugudi Vellalas 
of Tirunelveli District having the necessary qualification in the vacancy that would 
be caused by the reason of the said declaration and to vest the math and its pro- 
pertics in the person so selected and to call upon the first defendant to render a 
true and proper account of the income and expenditure of the math from May, 
1957. 

The suit math was founded by one Vedanayagaswami, who exccutcd a rcgis- 
tered will Exhibit A-1 dated 20th April, 1920 providing for the management of 
the suit math. Itis clear from the will and particularly from the second schedule 
of the same giving a description of the charitics to be conducted in the math, that 
it was foundcd for carrying out the public and religious charitics men- 
tioned thercin at the samadhi of the founder Gurumatha Sri Michael Sidhar. The 
founder Vcdanayagaswami nomintaed onc Pichandiya Pillai alias Paramanandha 
Sadhu as trustee for the math after his lifetime and provided for an Advisory 
Committce consisting of ninc persons mentioncd by him. He provided for hercdi- 
tary succession according to lineal primogenture of D. Vedanayagam Pillai and 
Kandaswami Pillai, mentioncd as Nos. 1 and 9 in the Committce appointed by 
him. The said D. Vedanayagam Pillai isthe maternal uncle of the first plaintiff's 
father. The sixth defendant, as the elder brother’s son of first plaintiffis the pcrson 
who is entitled to become a member of the committee by hereditary right. But 
he has become a Christian and he is not entitled to be a member of the Committec. 
‘The second plaintiff Ramanathan is the son of Kandaswami Pillai and he is also 
cntitled to becomc’a member of the Advisory Committee by hercditary right. The 
other members of the Advisory Committee appointed by the original founder 
Vedanay mi had only a life interest in the management of the suit math as 
Adviso mmittee members. Defendants 2 to 5 who are closely related to the 
first defendant, arc now said to be the members of the Advisory Committee. 
Paramanandha Sadhu, who succeedcd Vedanayagaswami as trustee of the suit 
math, in his turn executed the will Exhibit A-2 providing for his successor. He 
nominated the first defendant’s father Muthu Pillaialias Paramanandhaswami as 
the head of the math aftcr him. Muthu Pillai alias Paramanandhaswami in his 
turn executed the will Exhibit A-3 dated goth January, 1956 appointing his own 
son, the first defendant herein, as his successor. The first defendant succeeded to 
management of the suit math on the death of his father in May, 1957 and this suit 
has becn filed in 1961 questioning the validity of the appointment of the first defen- 
dant as the trustee under Exhibit A-3 after exchange of notices evidenced by 
Exhibits A-8 and A-g. 


The founder Vedanayagaswami has mentioned the qualification of the persons 
to be appointed as trustees in his will Exhibit A-1. According to him, the person 
nominated should have been born in Sirugudi Vellala community and he should be 
not less than 35 years of age and should possess good quality, good conduct, sympathy 
and devotion to Government and he should profess the Hindu Religion. While 
holding the post ofa trustee, itis necessary that he should be a thuravi. It is clearly 
mentioned in the will that it is not, however, obligatory that the said person should 
wear kashayam (ochre robe). In Exhibit A-2 Paramananda Sadhu, the successor 
of Vedanayagaswami has added further conditions that the trustee nominated by 
him should not only remain as theravi but also wear kashayam, that he should 
remain in the math and perform the pooja; and other services, but should not reside 
in the math along with his wife or female disciples or female cooks and that-he should 
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not have any family connection or relationship or money transactions. In Exhibit 
A-3 the first defendant’s father has purported to relax the conditions by stating that 
as some of the conditions mentioned in the wills of his two predecessors are not 
suitable in the present age, he did not like to mention them in his will. The 
founder Vedanay ami has provided for the devolution of the trusteeship for 
the management of the suit math and stated the qualifications to be see i by 
such trustee and it is not open to his successors to alter the same. In Gurupada v. 
Manmohan}, it has been held that a fundamental change in the devolution of the 
office of Shebait, which is inconsistent with the term of the Si aa foundation, 
cannot be valid and that even the founder cannot alter the line of succession unless 
he has reserved that right to himself. -In Sital Das v. Sant Ram}, the Supreme Court 
has stated that succession to Mahantship of Math or religious institution is regulated 
by custom or usage of the particular institution, except where a rule of succession 
is laid down by the founder himself who created the endowment. 


The main question to be considered in this appeal is whether the appoint- 
ment of the first defendant as trustee by his father is opposcd to the terms and condi- 
tions laid down by the original founder Vedanayagaswami in his will Exhibit A-1. 
Sri K. Parasaran appearing for the appellants a this appeal only on the ground 
that the first defendant is not a thuram as required in Exhibit A-1. | Creare to the 
plaintiff the first defendant was only 30 years old at the time when he succecded his 
father as trustee. But according to the first defendant he was more than 34 years 
old and was “ about ” 35 years of age as required in Exhibit A-1. Having regard to 
the requirement in Exhibit A-1 that the trustee appointed should be about 35 years 
of age and the fact that the first defendant was more than 34 ycars old at the time 
of the suit, the learned Subordinte Judge did not consider that the first defendant 
was disqualified to be the trustee on the ground of under-age and this finding was 
Not attacked in appeal, though a specific ground had been taken in the grounds of 
appeal, 


Thuran has been translated in the Tamil Lexicon published under the authority 
of the University of Madras, Volume IV, Part I at page 2004, as ascetic recluse, 
Sannayasi. In the History of Dharmasas Volume II, Part IJ, in Government 
Oriental Series, Class B. No. 6, Chapter IT is devoted to Sannyasa, At 
946, there is a passage dealing with the question whether Sudras or womcn could 
resort to sannayasa. Itis pointed out that if such a question is asked there is likely 
to be some confusion ; and that according to the Bhagvad Gita “ Sannayasa 7” 
means the giving up of actions springing from desires. It is observed on the strength 
of Srikara’s bhasya on Vedantasutra, that the order of Sannayasa, the peculiar rules 
of which are recommended by Vedic texts, is only for the three varnas, while mere 
nyasa (abandonment of wordly pleasures‘and desires) can be resorted to by women 
Sudras and mixed castes. In ‘Golapchandra Sarkar, Sastri’s Hindu Law, Kighth 
Edition at page 111, in dealing with inter-caste marriage there is a refetence to a 
passage in bharata as to who is a Brahmana and whether Sudras can be 
Brahmanas, It is stated that “ He is ordained to be Brahmana in whom are found 
truthfulness, charity, forgiveness, uprightness, harmlessness, austerity and compas- 
sion ” and that ifin a Sudra by birth the characteristic of Brahmanas exists and in a 
twice born by birth the same does not exist, then the Sudra -by birth should not be 
regarded as a Sudra nor the Brahmana by birth a Brahmana. But the distinction 
between the claims of Brahmana and Sudra by birth to become a Sanysai is well 
recognised even in the decisions of our Courts. Thus, in the decision in Dharma- 
puram Pandara Sannadhi v. Virapandipam Pillsi?, it is pointed out that all the authori- 
ties necessarily and clearly imply that a Sudra cannot enter the order of Yathi or 
Sannayasi and that the devolution of property left by a deceased person of the Sudra 
caste who has become an ascetic and renounced the world, is regulated by the 
ordinary law, of inheritence, in the absence of any general or special usage to the 
tS 
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contrary. In Somasundaram Chettiar v. Vaithilinga Mudaliar}, the above decisicn is 
referred to with approval. It appears from page 857 of the reports that Sri 
T. Rangachariyar for the appellants in that case urged that by immemorial usage in 
Kaliyuga, Sudras can become sanyasis and that such aright is recognised by custom 
in South India, But as pointed out by Mukherjee in the Hindu Law of Religious 
and Charitable Trust, 1952 Edition at page 326, the rules guiding these institutions. 
`- of diverse which have their originin customs and usages foUowed by diffrerent 
religious orders vary widely from cach other. - The decision in Giyena Sambandha. 
Pendara Saanadhi v. Kandaswami Tambiran', relates to Saivite Mutts in South India, 
particularly the Dharmapuram Adhinam, It is clear from page 385 of the reports 
that “if an ascetic or a hermit is a Brahman he is called a Yeti or Sanniyasi, if a 
Sudara, he is called a Paradesi, and if the Sudra is attached to an Adhinam, he is 
called a Tambiran, and ifhe is at the head of the Adhinam, he is called the Pandara 
Sannadhi”, The succession to the Head of such Saivite and other Mutts is goverhed 
by custom or usage. Thus in Ramalingam Pillai v. Vythilingam Pillai’, it has been laid 
down by the Judicial Committee of the Privy Council that the only law applicable 
to the appointment of a Dharmakarta of-a mutt or temple is found in custom and 
practice. a a er 
In the present case, the siccession is governed by.the provisions of the will .of 
the founder Vadanayagaswami..It is clear from the decision of the Privy Council in 
Mahant Ram Parkash Das v. Mahant Anand Dast, that even in cases where the reigning 
Mahant of a Mutt has the right of selecting his successor, the nomination must fall 
upon one who is competent to hold the office, It is pointed out by way of illustration 
in that decision the person chosen may be disqualified by reason of bodily deformity , 
of bodily disease such as leprosy, of disease of the mind`or of the leading of a life 
which is immoral or is inconsistent with the religious vows of the brotherhood and 
that in all such cases, the nomination would be void. It is further statcd therein that 
the contracting of marriage is ground of disqualification where by the custom of the 
mutt the Mahant must be a religious chela and a celibate. In Sathappayar v. 
Periasami®, it is stated that the usage of the institution in that case conveys the 
ee that either an ascetic or a married man is eligible for the office and that 
in former times there was a conventional notion that the management ofa religious 
-charity by an ascetic was more disinterested than that by a married man and there- 
fore likely to prove more beneficial but when the usage of the institution is clear on 
this point we are not at liberty to ignore it. Itis pořnted out that in ordinary 
lance, the words paradesi and mutt no doubt, designate a Sudra ascetic and the 
institution presided over by him but they are of themselves inconclusive since there 
are mutts in the Madras Presidency of whick the representatives are not ascetics. 
in ‘Hari Das v. Raja Ram, it has been held that there are married and unmarried 
Bairagis and that there is no prohibition in the Shastras against the marriage of a 
Bairagi and that the custom of the institutions in question was for the mahant to 
appoint his successor and the fact that the successor is a married man was no bar to 
his taking over the office of the mahant. 


It is clear from Exhibit A-1 that the founder Vedanayagaswami did not exclude 
a married man from becoming a trustee of the suit math. But he only wanted the 
person to be a thuravi. In fact, it was not obligatory that the person should take to 
kashayam. It is true in Exhibit A-2 the successor to Vedanayagaswami has added 
further conditions, namely, that the trustee should notresidein the math along with 
his wife and that he should not have family connection or relationship or money 
transactions. In interpreting the qualifications of a trustee, one should ignore those 
additional requirements mentioned in Exhibit A-2. A Sudra cannot be Sanniyasi 
in the strict sense of the term. The very fact that the suit math recognises that a 
married man can be a thwravi clearly shows that the trustee need not renounce every- 
thing in the world. It should be noted that the suit math is not like the well mown 





1.°° (1917) LL.R. 40 Mad. 846. 4. (1898) LL.R. 21 Mad. 1 at 7:8 MLJ. 113. 
2 ( LLR. 10 Mad. 375. 5. (1891) I.L.R. 14 Mad. 1 at 9. 
3. (1903) LL.R. 26 Mad. 490. 6. ALR. 1935 Lah. 545. 


2 


10 oe THE MADRAS LAW JOURNAL REPORTS, [1970 


Saivite religious mutts, mich as the Dharmapura Adhinam, Thiruvaduthurai 
Adhinam and Tiruppanandal Adhinam, whore spiritual instructions are given and 
the saivite religion is propagated. The present suit math is only a i where 
some charities mentioned in Schedule II to Exhibit A-1 are performed. In fact, it is 
clear from the evidence adduced by both sides that there is no thuravi in the strict 
sense of the termin the Sirugudi Vellala community from which a trustee can be 
appointed. The first defendant has married his sister’s daughter as his second wife, - 
as spoken to by P.W. 2 Ramanatha Pillai. The said marriage having taken place 
after such marriages have been prohibited by law, it would be invalid and that the 
Pee of his wife who is also his niece is no better than that of a concubine. But 

took his sister’s daughter in marriage as his second wife as he had no issues by 
his first wife. Such a marriage was not prohibited by Sastras or Hindu Law as 
administered prior to the prohibition of such marriages by statutes. Having 
regard to the duties of the trustees, it wcould not be said that the fact of the first 
defendant having contracted a second marriage would disentitle him from holding 
the office of a trustee. In fact, it is not the case of the plaintfis that the first defen- 
dant is not leading a proper life, or is otherwise disqualified from being a trustee 
of the suit math. In the absence of a clear provision in the terms of the will 
Kxhibit A-1 disentitling a person like the first defendant who has married two wives 
from being appointed as a trustee, who are unable to hold that the firat defendant is 
not competent to be a trustee of the suit math. The use of the word thuravi by 
itself cannot, having regard to the facts and circumstances of the case: imply that the 
trustee should be a celibate in order to be a trustee of the suit math. There can 
be no doubt that the word thuravi has been used in a loose sense in Exhibit A-1 and 
‘we say so having regard to the nature of the math the duties attachcd to the office 
of trustee and several other circumstances referred to above. 


We are unable to uphold the finding of the learned Subordinte Judge that the 
suit is hit by section 108 of the Hindu Religious and Charitable Endowments Act. 
The aa Subordinate Judge has himelf felt the difficulty and he has observed 
that he finds it difficult to enter a finding that the prayersin the plaint could not be 
fitted in one or the other of the provisions in the Ket. In fact Sri V. Thyagarajan 
could not show how any of the prayers in the suit could properly form the subject- 
matter of any of the suits contemplated in the Act under the several provisions such ° 
as section 59, 60 etc. It is, however, unnecessary to discuss in detail whether the 
suit is hit by section 108 of the Madras Hindu Religious and Charitable Endow- 
ments Act in view of our concurring with the trial Curt that the first defendant is 
not ineligible to be a trustee of the suit math, having regard to the terms and condi- 
tions of the will Exhibit A-r. ` 


The decree and Judgment of the learned Subordinate Judge are, therefore, 
confirmed and the appeal is dismissed with costs. 
V.M.RB. | Appeal dismissed. 


a | 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice A: ALAGIRIBWAML | 
T.S. Doraiswamy Naidu `.. Petitioner" 
D EO yi l 
Seth T.N. Ahuja & Go., by its partner V.K.A. Chugh .. Respondent. 
Transfer of Property Act (IV of 1882), sections 52 and 65-A—Scope—Mortgage—Morlgagor 
tn possession-—Suit on morigage—Lease granted by mortgagor in conformity with section 

65-A, tf would be valid against the mortgagee also. 

The question for determination is whether the lease in favour of the petitioner 
by the mortgagor ing been granted while the suit on a mortgage was pending 
is hit by the doctrine of lis pendens and cannot, therefore, prevail against the 
mortgagee decree-holder. 


The very object of the enactment of section 65-A of T.P. Act seems to be to 
provide for rights which might prevail as against the mortgagee and therefore 
as against any auction purchaser in the mortgage suit also. © To resort to section 
52 Of the Act and to hold that a lease created pending a suit on the mortgage 
would not be vaild as against the mortgagee even where the lease conforms to 
section 65-A does not seem to be coorrect. A lease created by a mortgagor in 
possession would always be valid as against him. There was hardly any need 
to enact section 65-A or that purpose. The very purpose of section 65-A of the 
Act should be deemed to be to provide for a rightin the mortgagor to create a 
lease that would be valid under all circumstances and not merely against him. 
‘That is why salutary safi and limitations are placed on the powers of the 
mortgagor in creating a lease. Otherwise section 65-A has no meaning at all 
and, therefore, when a lease has becn created in conformity with the section 65-A 
that must be held to be valid not mercly as against the mortgagor, but also against 
the mortgagee. There is no contradiction with the principle embodied in section 
52 of the Act in taking this view. The lessee in any case takes the lease subject 
to the mortgagee’s suit. It is difficylt to see how by holding that the lease will 
be given effect to even as against the mortgagee, the mortgagor’s intercsts arè in 
any way affected. 


Petition under section 115 of Act V of 1908 praying the High Court to revise 
the order of the Court of the Àdditional Subordinate Judge, Chingleput, dated 
17th iar ha 1968 and made in E.P. No. 95 of 1967 on his file (in C.S.No.2 of 1962 
on the file of the High Court (O.S:)). 


K. Kumaeraswami, P. Kannan and HN. Markaxdan, for Petitioner. 
B.R. Dolia of M/s. Atyar and Dolia, for Respondent. 
` The Court made the following 


` OrDER.— This petition arises out of an order of the learned Subordinate Judge 
of Chingleput in E.P. No. 95 of 1967 (in G.S. No. 2 of 1962 High Court). The 
petitioner was the fifth respondent in the execution petition. The decree sought to 
be executed was on the foot of a mortgage. The mortgagor had, during the - 
pendency of the suit on the mo which resulted in the mortgage decree 
sought to be executed, granted a ‘of the mortgaged property in favour of the 
petitioner for a period of three years. The petitioner wanted his lease to be - 
mentioned in the sale proclamation and this request having been refused, has filed 
the present revision petition, 

The petitioner contended that he was not aware of the mortgage in favour of 
the decree-holder, that the lease in his favour was not collusive and that it was net 
hit by lis pendeas and that as he had a subsisting interest in the property, it had to 
be disclosed in the sale proclamation.. The other facts are not necessary for the 
purpose of this case. The only question is, whether the lease in favour of the 


* CRP, No. 1861 of 1968. . 24th February, 1969. 
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petitioner by the mortgagor- having been granted while. the suit on a mortgage was 
pending is hit by the doctrine of lis pendens and cannot, therefore, prevail against the 
mortgagee decree-holder. -~ T i . l 

The Calcutta High Court in Md. Jaman Mia v. Akal: Mudianit, -and » the 
Bombay High Court in Ramadas Popat v. Fakire Pandu’, have held that such 
a lease would be hit by the doctrine of lis pendens. On-the other hand .reliance 
is placed by the petitioner on the decision in Nemashya v. Chohan Ram’. In the 
latter decision the Supreme Court does not directly deal with the question whether 
a lease like the one under consideration would be hit by lis pendens. The decision, 
however, contains discussion of the law prior to the enactment of section 65-A of 
the Transfer of Property Act in 1929. At that time, there were two conflicting 
views on this question one view was that mortgagors in India remained the owners 
and when in possession could prima facis exercise the rights of ownership inclusive 
of the power to grant leases of the mortgaged property; the other vi¢w being that a 
mortgagor in possession might. grant a lease conformable to usage in the ordinary 
course of management but was not competent to grant a lease on unusual terms or 
authorisc the use of land in a manner or for a purpose different from the mode in 
which he himself had used it before he granted the mortgage. Itis this conflict which 
was sought to be resolved by the enactment of section 65-A of the Transfer of 
Property Act. That section contains very salutary principles sufficient to safe- 

d the rights of a mortgagor and gives effect to the second of the views above set 
Forth rather than the much more liberal view which is first mentioned. As pointed. 
out by the Supreme Court at page 403: ae 

“The mortgagee is not normally bound by the acts of the mortgagor witb 
reference to the mortgaged property : 

‘But if a mortgagee takes his security with knowledge of the purposes to 
which the land is applied and allows the mortgagor to remain in possession he 
will be bound by the acts done by the mortgagor in accordance with the usual 
COUTSO. «5:04.54 Consequently, if the mortgagor after he has granted the mort- 
gage, deals with the property in the usual course of management the interest 
created by him may be rightly deemed operative against the mortgagee.’ ”? © 

There is nothing to show thatin this case the mortgagor has dealt with the 
property except in the usual course of EERE ease It was further stated in the 
above decision that the-mortgagor would in the usual course of management create 
a tenancy from year to year in the case of agricultiralland or from ‘month to month 
in case of property consisting-of houses ana his dealings with the mo property 
in the usual course of management would be operative against mortgagee. 
This was again emphasised at page 404 of the report by further adding that it is 
not competent to mortgagor to grant a lease on unusual terms, or to alter the 
character of the land or to authorise its ‘use in a manner or for a purpose different 
from the mode in which he himself had used it before he granted the mortgage. All 
these discussions -were relevant in the case before the Supreme Court because their 
Lordships were concerned ‘with the mortgage created in the- year 1926. But after 
the enactment of section 65-A ofthe Act, these considerations ‘are not relevant and 


[i 


_ as I have already mentioned that section provides for salutary safeguards for the 


protection of the mortgagor’s interest. Therefore, the only question that still 
remains is, whether the fact of a suit on the mortgage being pending in any. way 
affects the right of the mortgagor in possession to grant a lease consistent with the 
provisions of section 65-A. In this case, there is no doubt that the lease in favour of 
the petitioner has been granted conformably to the provisions of section 65-A. 
Is there anything in section 52 of the Act which would compel this Court to hold, 
as has been'held by the Calcutta and Bombay High Gourts, that such a lease will 
not hold good against the mortgagee ?. (The Bombay High Court realised’ that 
as the lease under consideration by them was created section 65-A of''the 
Act was enacted, it would have to be investigated ‘whether the lease -fell within the 


1; ALR:1943 Cal: 577- -- eB (1952) SCJ. 553r (1953) 1 MEL: 12: 
2, ATR. 1939 Bom, 19. > ALR. 1952 S.C. 401. .. °° be I 
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powers of mortgagors under that section if it had not been a lease which was created 

lite, But it was not neccssary to go into that question in that case because 
the question had to be decided upon the doctrine of lis ). The reasoning of 
the Bombay High Court is as follows at (pages 20 and 21): 

“Tt is quite true that the petitioner purchased the interest of the mortgagor 
as well as the seconau aed i aca the auction sale, and if that was all that he 
had purchased then, it could be said that holding the lease good as against the 
petitioner would not affect the interest of the mortgagee. -But what an auction 
purchaser purchases at a sale upon a mortgage is not only the interest of the ` 
mortgagor or the interest of any subsequent mortgagecs who have been made 
parties to the suit, but also the interest of the mortgagee who has brought the 
property to sale. The petitioner, therefore, had in him both the interests of the 
mortgagor and the mortgagee after his purchase, and if the lease in favour of 
opponent No. I is rap air Stet as against him, then, in that case, the result must 
necessarily be that va’s (mortgagee’s) rights in the property, which were 
the subject-matter of the suit, would be affected.” i 

“But it seems to us that that does not affect the question of lis pendens. ‘The 
question whether one party to a suit had or had not got a right to snter into 
a transaction does not affect the tion of lis pendens. A mortgagor, for example, 
may, pending a suit filed by the pr as convey the equity of redemption 
to anybody he likes. He may similarly create a second mortgage. The 
only things which he cannot do iso these things in such a mannsr as to 
affect the first mortgagee. If he does create a second sala Ne or if he conveys 
the equity of redemption, then the second mortgagee or the urchaser takes 
subject to the result of the suit. - That is because once a suit is filed, section 52 
prohibits one party to the suit to effect a transfer which he could have done, if 
‘the suit had not-been filea, not absolutely, but in such a manner as to affect the 
rights of the other party to the suit. It seems to us, therefore, that if section 62 
is to be allowed to have full effect, it must be decided that any lease, which is 

_ created by a mortgagor pending a suit which was filed by the mortgagee, would 
not be binding upon the mortgagee, or any person who has subsequently pur- 
chased. the interest of the mortgagee along with that of the mortgagor in the 
property in guit, and the lessee will have to take subject to the result of the 
ie” l : 

Of course, the lessee has got to take subject to the result of the suit. But 

that would only mean that instead of being the mortgagor’s lessee, he would become 

a lessee of the mortgagee, if the mortgagee happens to become the auction purchaser 

+n Court sale or of any other auction purchaser of the mortgaged property. The 
Bombay High Court though it does not say so, secms to have been unduly influenced 
by the consideration that in the case before it, the lessee became, under the provisions 
of section 3 (a) of the Bombay Agricultural Tenancy Act, a protected tenant. That 
is. hardly a relevant consideration. It might very well be argued that when section 
65-A of the Transfer of Property gt same a lease to be granted only in conformity 
-with the provisions of that section, the provisions pf another Act like the Bombay 

Agricultural Tenancy Act would not have effect of conferring upon the lessee the 

rights larger than that which the mortgagor was compctent to create under section 

65-A of the Transfer of Property Act. But that does not mean that the lease created 

in conformity with that section would not be valid because a suit on the mortgage 
itself might be ing. The very object of the enactment of section 65-A, seems to 
me to be to provide for rights which might prevail as against the mortgagee and 
therefore as against any auction ees in the mortgage suit also. To resort 
to section 52 of the Act and to hold that a lease created ing a.suit on the mort- 
gage would not be valid as against the mortgagee even where the lease conforms to 
section 65-A aoes not seem to be correct. A lease created by a mortgagor in 
possession would aways De valid Se There waa haroly any need to 
enact section 65-A for that purpose. e very p of section 65-A of.the Act 
should be deemed to be to provide for a right in the mortgagor to create a lease 
that-would be valid under all circumstances and not merely-against-him. That is 
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why salutary safeguards and limitations are placcd on the powers of the mortgagor 
in creating a lease. Otherwise section 6s-A has no meaning at all and, therefore, 
when a lease has been created in conformity with the section 65-A that must be 
held to be valid not merely as against the mortgagor, but also against the Rhy ele 
There is no contradiction with the principle emboaied in section 52 of the Act i 
taking this view. The lessee in any case takes the lease subject to the mortgagee’s 
suit. It is difficult to sce how by holding that the lease will be given « ffuct to even 
as against the mortgagee, the mortgagor’s interests are in any way afficted. The 
considerations that were relevant before the enactment of section 65-A of the Act 
are no longer relevant and the question whether the mortgagor can create a lease 
with any limitations no longer arises. I am of opinion, therefore, that the lease 
in this case should be held to, be valid even as against the mo The real 
difficulty with the Bombay decision seems to ‘be that the Bench has been sub- 
consciously influenced by the considerations which were relevant before the enact- 
ment of the section 65-A of the Transfer of Property Act. With due respect to the 
learned Judges, I do not share their vicw and I am of opinion that as long as a 
lease created by the mortgagor in possession is in conformity with the provisions of 
section 65-A of the Act it would hold good against the mortgagce, even though it 
was created during the pendency of a suit by the mortgagee. i 

The Civil Revision Petition is allowed and the sale proclamation will include 
a reference to the lease in favour of the petitioner. 


V.M.EB. Petition allowed, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justicz M. M. ismam. 
Tirumurthi Transports (P.) Ltd., Udumalpet n. Petitioner* 
D. eo 

The Regional Transport Authority, Coimbatore ` .. Respondent. 
Constitution of India (1950), Article 226-—Remedy under—If could be availed 
of when the remedy provided under ths statute has not been availed of—Proceedings in 
regard to permits under Motor Vehicles Act—Delay in filing writ—If could be excused. 
Where a statutory authority passed an order in rclation to a matter exclusively 
committeu to its jurisdiction, the remedy providea for by that statute against 
such order must be pursued. The fact that a person has notavailed himself 
of that remedy and has allowed the same to be barred by limitation is no ground 


or justification for allowing him to scek the remedy under Article 226 of the Consti- 
tution, 





Sunilarly where a person complains against any order of a Transport Autho- 
rity he must seek the remedy of a writ with utmost promptitude to protect his 
interest, if any, which is purely individual to him,.as against the public. 
interest sought to be served by the order of the Transport Rohoni. _ A delay 
of 60 days, although due to ignorance of law, cannot be excused in such citcum- 
stances, l l $ 


. Petition under Article 226 of the Constitution of India praying the High Court. 
to issue a writ of certiorari calling for records from the respondent relating to endor- 
sement No. 10873/B-1/68 and to quash the same. l 

M. Kalyanasundaram, for Petitioner. 
The Court made the following 
ORDER. —This is a petition under Article 226 of the Constitution of India, for 
uashing certain proceedings of the Regional Transport Authority, Coimbatore, 
ted 11th June, 1958. These proceedings related to the proposal to open a new 
route as Udumalpet to Coimbatore pig Poolankinar, Erishnampatti, Challappam- 


* W.P. No.-542 of 1969. l `- -24th February 1969. 
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balayam, Thondamathur, Somathur, Pollachi and Kinathukadavu and to fix the 
number of buses to be introduced on that route. The Regional Transport Authority 
approved the proposal and fixed the number of bus as one. The petitioner admits 
in Pa epa 7 of the affidavit filea in support of this petition that an appeal is- 
available against the said order to the State Transport Appellate Tribunal, but he 
had not filed the appeal because prior to this, the petitioner has not preferred any 
appeal against section 47 (3) orders and as such he was not awarc of the limitation. 
The substance of this plea is one of ignorance of law as justifying his not filing an 
appeal and coming to this Court straightway. Even here, the writ petition is 
supported by an application for excusing a delay of 60 days. Under these circum- 
stances, the question for consideration is whether I should in the exercise of my dis~ 
cretion, admit this writ petition overlooking the fact that the petitioner had- not 
availed himself of the alternative remedy of filing an appeal and has filed this peti- 
tion 60 days beyond time. r 


I am of the opinion that in such matters where the statutory authority passes. 
an order in relation to a matter exclusively committed to its jurisdiction, the remedy 
provided for by that statute must be pursued and the fact that a particular person. 
has not availed himself of that remedy and allowed the same to be barred by limita- 
tion is no ground or justification for allowing him to approach this Court under 
Article 226 of the Constitution of India. So also, in relation to the delay of 60 days. 
I am of the opinion that in matters like this, where a person complains against any 
order of the Transport Authority, he must come to the Court with the utmost promp- 
titude. His only grievance, shorn of legal technicalitics, is that if another bus is- 
put on the route, the petitioner will lose a part of the profits which he is earning by 
virtue of competition; on the other hand, the object of the authority is to provide 
additional transport facilities to the travelling public or to provide new transport. 
facility where there is none. If that be the case, in the light of such rival considera- 
tions, a person who feels ieved by the order of the Transport Authority should 
come to this Court with te utmost promptitude for the protection of his interest 
which is purely individual and peculier to him, as against the public interest sought 
to be served by the order of the authority. 


Under these circumstances, in the exercise of my discretion, I decline to admit 
this writ petition both on the ground that the petitioner has not availcd himself of 
the alternative remedy available to him and on the ground that there is delay in 
approaching this Court. Hence this petition is dismissed. 

R.M. ! Petition dismissed.. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. M. ANANTANARAYANAN, Chisf Jastice. 


The Union of India owning the North Eastern Railway by its 





General Manager Petitioner" 
. 7 7 . 
Messrs. Sakthi Textiles by its partner, K. A. Markandu .. Respondent, 
Railways Act (X of 1890), section 78-B—Claims for compensation for loss of consi oods- 


Limitation of six months—Date of commencement —Date of delivery of goods for 
transtt—Not the date from which the goods were to be delivered to consignss—Reply by 
Railway without prejudice to their rights—No inference of waiver of limitation. 


The consignor booked the goods for transit by Railway on 28th August, 1963- 
and delivered the goods. Finding that the consi never reported delivery, 
he wrote to the destination station master on 31st aera 1963 anclosing the 
relevant railway receipt and asking that the goods may be re-booked back. 
This letter was never acknowledged by the station master. On 14th May, 1964 
the comsignor made a formal claim to the Chief Commercial Superintendent: 





- m et a 
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who sent a reply without prejudice to the rights of the Railway. On the question 
of bar òf limitation under section 78-B of the Railways Act, 


Held: The claim is barred under section 78-B of the Railways Act. The langu- 
age in section 78-B is explicit in terms, that the relevant date must be the date 
when the ‘ goods were delivered to be carried by railway.’ It cannot be 
reckoned from the date when the goods were to be delivered to the consignee. 


Where the reply of the Railway Administration was to the cffect that further 
enquiry will be made, on certain documents being received, but that was without 
prejudice to the legal rights of the Railway Administration, that would definitely 
preclude an inference of any waiver of limitation. 


Petition under section 25 of Act IX of 1887 praying the High Court to revise 
the decree of the Court of the District Munsiff, Erode (Pr. 1) dated 12th ‘April, 


1967 and passed in S.C.8. No. 699 of 1966. 
S. K. L. Ratan, for Petitioner. 
C. Harikrishnan, for Respondent. 


The Court delivered the following 
Jopement.—-The only point involved in this revision petition is a very short 
question of limitation relating to section 78-B of the Indian Railways Act, 1890. 


The admitted facts are that the consignor booked the goods in question, for 
transit by the Railway, on 28th August, 1963, and delivered the goods for such 
transit at Erode, the destination being Ahimanpur in North India. We have no 
means of ascertaining whether the goods ever reached the destination, Ahimanpur, 
or not. But the consignor, finding that the consignee never reported delivery, 
-wrote a letter on gist mber, 1963 to the Station Master at Ahimanpur, 
enclosing the relevant railway reccipt, and asking that Station Master to re-book 
the goods back to Erode. This letter was never acknowledged by the Station 
Master, and, apparently, no action was taken thereon. On 11th April, 1964 and 
25th April, 1964, the consignor wrote further letters to the same r, but they 
were in vail. Ultimately, on 14th May, 1964 the consignor made a formal claim 
to the Chief Commercial Superintendent, and there was a letter in reply to the 
effect that the further records, if any, a be sent for investigation, but that the 
reply was without prejudice to the rights o the Railway. Ultimately, after notice 
under section 80, Civil Procedure Code, the suit was instituted for recovery of 
the goods valuca at below Rs. 250. The defence that I am now concerneed with, 
ås the plea of the bar of limitation under section 78-B. i 


On the facts, as stated above, the bar would clearly appear to be applicable. 

Tt is impossible to take any other date, as the date of elivery of the goods to be 
carried by the Railway Administration, within the meaning of section 78-B, sub- 
clause (a), except the date 28th August, 1963. In this connection, learned Counsel 
for the respondent has rslied on a decision of the Division Bench of the Assam High 
Court in Amarchand v. Union of India’, where the learned Judges have expressed 
the view that the limitation could’conceivably be also reckoned from the date ‘when 
the were to be delivered, or were delivered, to the consignee. I find it 
extremely difficult to accept this interpretation, since the language of section 78-B 
is explicit in its terms, that the relevant date must be the date when the “‘ goods were 
i to be carried by railway ”. A -further condition of difficulty here, is : that 
we have no means se ae of ee o De oods ever reached 
Ahimanpur at all. e tion of learned Counsel for the ondent is, that 
the anit have reached Ahimenpur, and that the Station Master at Ahimanpur 
probably utilised the railway: receipt which was:sent to him by the consignor to 
seize the and to convert them to private use. ‘This is a conjecture, pure. and 
simple ; there is no iota of evidence. in the record, on which any such inference 
ais be supported. For the moment, 'I am concernea with . this aspect, only to 
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show that the date which is relevant to section 78-B sub-clause (a), on the facts of 
this case, can only be 28th August, 1963 and could be no other date. 


That much being conceded, it would be obvious that the limitation under sec- 
tion 78-B expired on 28th February, 1964. Since the notice, Exhibit A-3 was on 
14th May, 1964, the suit would be barred. It is not in dispute that under section 
140 of the same Act there are requirements, stated in detail, for service of notice of 
claim on the Railway administration, and, there are notification published by the 
railway concerning the authorities to whom any such demand, enquiry or claim 
could be made. In the present case, on the facts, prior to 14th May, 1964, there 
was no notification of claim or complaint or enquiry, either within the meaning of 
section 78-B itself, or the proviso to that section, to any one who could validly represent 
any of the Railway Administrations, involved, under the Rules. The inference is, 
therefore, inescapable that, strictly, as a matter of law applicable to the facts, the 
claim is time barred. 


But learned Counsel for the respondent further contended that this is a case 
in which it should be held that thére has been a waiver of the plea of limitation, 
under circumstances, similar to those in South Indian Co-operative Stores v. Union of 
Indiat, where the learned Judges came to the conclusion that there had been a 
waiver. Itis stated that this decision has also been approved in a subsequent deci- 
sion of the same High Court. But, unfortunately for the respondent, this is not a 
case in which the Chief Gommercial Su tendent contented himself merely with a 
ar rere the claim was not valid on the merits, without any reference to the plea 
of tation, as in the Calcutta case. This is a case in which the reply is to the effect 
that further enquiry will be made, on certain documents being received, .but that 
was without prejudice to the legal rights of the Railway Administration, ` That 
definitely precludes, in my view, any inference of any waiver of SO on te facts 
of this case. 


For these reasons, the revision petition by the Railway will have to be allewea: 
and the decree in the Small Cause suit will kave to be set aside, as the suit was barred 
by lmitation. 


Having said so far, I must add that this is e T a case in which ie Railway 
should meet the actual value of the goods which are untraced or untraceable, as a 
matter of public policy, and as a matter of the obligation of the Railway to the 
citizen who consigned the gooas through the Railway. The Railway is a legal 
entity, like any similar organisation, and is entitlea to all defences at law, including a 
plea of limitation. But, as carriers, the Railway Administrations have specific 
obligations, both under the common law and under special enactments, to safeguard 
the goods entrusted to them for transit, with reasonable diligence to deliver them to 
the consignee and, if there has been delay, to take note of the correspondence from 
the consignor, and take due action thereon. In this vital aspect, there would appear 
to be some negligence, in this case, at least on the part of the subordinate Railway 
officials concerned, such as the Station Master of Ahimanpur, to whom the Railway 
Receipt was sent by the cosignor by registered pošt.. Itis difficult now to ascertain 
what hee happend to the goods, but, obviously, they are untraceable. The actual 
value of the goods is not an appreciable amount, and, in event, it does not exceed 
about Rs. 220 or Rs. 230. This is eminently a casein sesh the loss sustained should 
be made good by the Railway Administration, though, on principle, I must upheld 
the technical plea of limitation argued in this case. 


Parties to bear their own costs a cata 
Y.S. 3 E Petition allowed. 


a 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. . 
~ PRESENT :— Mr, JUSTIOE K, VEERASWAMI. 
The Thiruchankattankudi Tenants Co-operative Farming Society - 
by its liquidator .. Petthonsr* 
; D. 
Sri Rudrapathiswaraswami Devasthanam, Thiruchankattankudi, 
by its Hereditary Managing Trustee © .. Respondent. 
Madras Gi rate Societies Act (LUI of 1961), section 8g— Bar of suit under—Scops of —- 

“ Touching the affairs of the society °” —Meamng of—Co-operative Farming Society 

in liqudation—Suit for arrears of rent against the society without leave of Registrar— 

If maintainable. 

Section 89 of the Madras Co-operative Societies Act bars the institution or 
continuation of legal proceedings against a registered society when once the society 
enters upon liquidation. ‘The policy behind the section is the same as the one 
behind similar provisions in the Companies Act or in the Law of insolvency. 
A claim made or which is pending when a society is wound up cannot be proceeded 
with in a civil Court. The ‘affairs of the socierty’ refe: to in the section will 
embrace also a claim or liability against the society. Hence a suit for arrears 
of rent due by a co-operative ing society, in liquidation, cannot be proceeded. 
with without the prior sanction of the Registrar. 

Petition under section 115 of Act V of 1908 praying the High Court to revise 

the decree of the Sub-Court, Nagapattinam, in O.S. No. 2 of 1968. 


K. $. Naidu, for Petitioner. . l . l > 
T. R. Srinivasan and K. Ramamurthi, for Respondent. 
The Court made the following 


OxpEr.—This petition is directed against an order of the Subordinate Judge 
of Nagapattinam-by which he rejected the defendant’s contention that the suit does 
not lie without leave of the Registrar, in view of section 89 of the Madras Co-opera- 
tive Societies Act, 1961. The respondent who is: the plaintiff sued the petitioner 
Co-operative Farming Society, for recovery of a large sum of money as arrears of 
rent due from it for Faslis 1373 and 1374. The society is one registered under and 
governed by the provisions of the Madras Co-operative Societies Act, 1961. The 
basis for the claim was, as stated in the plaint, that the plaintiff had leased out to 
the society an extent of 305 acres on a rental of gogg kalams of paddy and 458 
bundels of straw per year, and that the defendant having entered into possession 
failed to pay the arrears of rent. It was also mentioned that eviction proceedings 
were instituted against the society before the Authorised Officer. While those 
proceedings were in progress, the society abandoned 35.44 acres. Subsequently, 
the Authorised Officer made an order for eviction on the ground of default in pay- 
ment of rent. : 


Among the defences, one was that the suit did not lie without leave of the Regis- 
trar and for hie D ee too On aon 0.8 the: Madras: Co- 
operative Societies Act, 1961. In repelling the contention, the Subordinate Judge 
considered that the affairs of the society, for purposes of section 89, would amount 
only to domestic affairs of the society and would not cover a claim such as in the 
suit. 

I have no hesitation in holding that this view cannot be supported. Section 89 
provides for bar of legal proceedings, when a society enters upon liquidation; and 
the policy behind the section is the same as the one behind similar provisions in 
the Companies Act or in the insolvency legislation. A claim made or which is 
pane ee E ee Wit a civil Cour 
Section 48 of the old Act of 1932 contained a similar provision. The affairs of 
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a in my view, will certainly embrace a claim or liability against` the 
society. - - -> o, : l 

Mr. T. R ‘Srinivasan raised a preliminary objection that the revision. petition 
does not lie and he sought reliance on Pichu pens Ramamija Feer Swoneal™ 
The Division Bench of this Court in that case never held that a revision does not 
lie; but all that was pointed out in that case was that, in an appeal arising out 
of the decree in the suit itself, it would be open to the Division Bench considering 
the appeal to go into the iety- of the order passed by a single Judge of this 
Court under section 115, Givil Procedure Code. There is, thereforc, no substance 
in the preliminary objection. Mr. Srinivasan then said that, if the suit is dismissed 
under section 89, his client should have a remedy. There can be no doubt, I think 
that, in that event, the plaintiff can certainly lay claim before the Registrar, who 
is bound to consider the same and meet out the claim in accordance with the exigen- 
cies of the winding up. a; f i 

The order of the Court below is set aside and the petition allowed. The Court 
below is directed to give a reasonable time to the plaintiff to apply to the Registrar 
of. Co-operative Societies for leave to pursue the suit, and if leave is granted, to 
try the suit and dispose of the same in due course. There will be no order as to 

R.M. a —— a ` Petition allowed. - 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. l 

- Present :—Mr. M. ANANTANARAYANAN, Chief Justice AND Mr. Justice M. 
Na : e 
The Union of India represented by the Secretary, Ministry of 
Communications, New Delhi, and A .. Appellants* 
0. 
S. Narayana Iyer i ; .. Respondent. 
Telegraph “Act (XII of 1895), section 7 and Indian Telegraph (Amendment) Rules, 

1966 and Constitution of India (1950), Article 19 —Telephones Department—Public 

Utility—Installation charges and call charges of telephones—Enhancement—Fixation of 

rates—Principles—Powers’ of interference by Courts—Scope of—Unreasonable and 

oppressive tariff—Violation of fundamental rights—Liable to be struck down—Bundle 
gis ed yf cmt “pp win espe Ble 
- (1) (Ff). 
Statute—Interpretation—Rule making power—Delegation—Extent and validity, 

The impugned tariff cannot be struck down or interfered with and the charges 
now levied cannot be termed as unreasonably high, exhorbitant or colourable 
device and so outside the power conferred under section 7 (3) (a) of the Indian 
Telegraph Act. “Nor is any fundamental right of the subscriber shown to be adver- 
sely affected by the rise in rates. l i 

The department of Telecommunications (Telephones) which is a limb or branch 
of the Union Government is a ‘ Public Utility conducted by the State upon a 
commercial basis. - > 

Thè charge made by such Public Utility, in respect of the service or the supply 
concerned is essentially a rate or a tariff of rates, The Tariff is almost always 
determined by procesa of delegated legislation. The Department is entitled to a 
reasonable return on the rate-base, applying all refinements of the economic theory 
to the determination of thisrate. The Organization may be entitled to a reason- 
able return on investment, to part-apporpriation of the surplus for capital expan- 
sion and to the employment of all modern accounting. 

Interference on the grounds relating to subordinate legislation or on grounds 
relating to Fundamental rights, would appear to be exhaustive of the powers 
judicial review in regard to the Tariff. 

Nee ee Ensen eee nn en ee 
1. (1940) 1 M.L J. 882 : LER. (1940) Mad. 901. 
* W.A. No. 490 of 1968. : 28th March, 1969. 
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Section 7 of the Act empowers the Central Government to make rules consistent 
with the Act. Under section 7 (2) (a) the rules which are made under the section 
could provide for the rates at which, and the other conditions and restrictions 
subject to which, messages shall be transmitted. 

Section 7 (5) provides a statutory safeguard, of placing the rules before Houses 
of Parliament. It is under this delegated power that the tariff has been fixed 
under rule 434. 


Section 7 cannot be held to be ultra vires, There is no excessive delegation per se 
under section 7 or an abdication of essential legislative function or the bestowal 
on the subordinate authority of an arbitrary or uncanalised wer. The 
Legislature is here making provision for the conduct of a very vital public utility 
owned by the State as a monopoly and conducted as such, namely, the telephone 
and telecommunication. The rules themselves provide elaborately for the several 
component elements of the rates in accordance with the well known economic 
principles of rate regulation, There is hence no vice of excessive delegation-in the 
Act itself or in the Rules per se. 

What is not a reasonable rate of tariff is question of fact. That depends 
upon a break up analysis of the statistics of the gross income and expenditure, 
and the eel eas into which the surplus has been classified, and finally what 
would be the return of net profits, and would.it be within reasonable limits. If 
the tariff imposed can be so justified itis no function of the Court to reassess the 

‘tariff on merits and to make some other rate. Even if on the view that on a 
measure rate system'the present tariff could well admit of some reduction which 
may be in the public interest, that would be a matter for agitation before the 
concerned bodies or on the floor of legislature. 


But if the tariff on actual analysis is found to be inordinate, unreasonable or 
oppressive then it is liable to be struck down on the doctrine of ulira vires. It would 
amount to a colourable exercise of the power, as the intendment of the Legis- 
lature should clearly be interpreted as the bestowal of the power in order to fix 
reasonable rates. It would also be a case of the agency to which the power has 
been delegated, exceeding the ambit of the delegation and therefore not acting 
within the law in enforcing such a tariff. l l 

Under Article 19 (6) as amended by the Constitution (First Amendment) Act, 
1961, the declaration of a State monopoly in respect of any trade or business, has 
to be presumed to be reasonable and in the interests of the general public 
in the context of the rights guaranteed under Article 1 (1) (g). The effect of 
the amendment is it is only the provisions of the law which are integrally and essen- 
tially connected with the creation of the monopoly that are protected. The rest 
of the provisions which may be incidental do not fall under the latter part of 
Article 19 (6) and would inevitably have to satisfy the test of reasonableness. 


Thé bundle of rights held by a subscriber will constitute * property > within the 
meaning of Article 19 (1) (J). . The bundle of rights PER a lease of material 
things or an apparatus, with rights of user and enjoyment therein and also a right 
to service, all of which rights haye economic value and could be evaluated as 
such. i l 


Whether it be that of the State Department, or it is the balance-sheet of any 
private company, exhibited as profit and loss account, there is invariably 
ascertainable or ascertained surplus from whick any appropriation can be made, 
and is often made, towards self-financi invariably it is only after this is dons, 
that there is an item of appropriation shown for the rate of return or dividend, 
whatever it might be termed. Again it is difficult to accept that the Department 
is in error in allowing a particular figure for depreciation, or in not following the 
British practice in making an allocation of 60 per cent, and 40 per cent as between 
a Revenue expenditure and capital diture even with regard to gross working 
expenses. With regard to the cost of replacement, the Department appears to 
make an allowance for increasing cost duc to inflationary trends and what the 
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cost is likely to be in future as a necessary component of a scientific estimate for 
depreciation. The Court cannot determine that these principles are erroneous 
in their application. It could be argued that there is at least a relative enhance- 
ment contemplated and enforced at a time when the Department does not appear 
to be in financial difficulties. But this seems mainly to be due to the future needs 
of expansion. This is not merely a growing Department but if it is to be retained 
as static, and not permitted dynamic growth, it may well affect the industrial 
ponas of the country, and, indirectly, the entire economic progress of the Nation 
i 

Case-law discussed. 

Appeal under Clause 15 of the Letters Patent against the Order of the honour- 
able Mr. Justice Venkatadri dated 14th November, 1968 and made in the exercise 
-of the Special Original Jurisdiction of the High Court in Writ Petition No. 2122 
‘of 1966 presented under Article 226 of the Constitution of Inaia to issue .a.writ’ 
2 rohibition prohibiting the second respondent herein from enforcing the revised 

Telephone tariff as per the Indian Telegraph (Amendment) Rules, 1966. 


S. Mokan Kumaramangalam with V. Sureshan, for the Central Government Stand- 
ing Counsel, for Appellants. 

T. R. Mam, for Respondent. 

The Court delivered the following Judgménts :— 

Anantancrayanaa, C.7.:—This are is instituted by the Union of India, repre- 
sented by the Secretary, Ministry of Communications, New Delhi, and the General 
` Manager, Telephones, Madras from the judgment of our learned brother Venkatadri, 
J., in W.P.No, 2122 of 1966, striking down the recently enhanced Telephone tariff. 
I might immediately state that the entire. Judgment proceeds upon two bases, 
or comprzhensive considerations, both of which have now become academic, or 
inapplicable. Firstly, in striking down. this enhancement of the tariff the learned 
Judge was largely influenced by the fact that the increased revenue, thereby secured, 
was sought to be utilised to cover the deficits in the Posts and Telegraph Department. 
The learned Judge thought that this was illegitimate and inadmissible. To quote : 

‘The Posts and Telegraphs artment consists of various units, such as 
postal, telegraph, radio and oe units. Each department or wing is a 
separate unit by itself, with regard to personal or service conditions, or manage- 

_ ment or supervision. The units are not interconnected, intervined or paterced 
' with each other ”. 

For this ‘reason, the learned Judge considered that there was: no nexus of 
integration, following D.C.M. Chemical Works v., Its workmen, between the sections 
of the Posts and Telegraphs Department and Telephones, and hence that this vitiated 
the levy altogether. This matter has now become strictly academic, in the light of 
the developments before us in the arguments of both learned Counsel, particularly 
of Sri Kumaramangalam for the. appellant.. Sri Kuniaramangalam has contended. 
that this perspective of approach is redundant, even if it be conceded as not erro- 
neous. He contends that the Department of Telephones (appellant) is a public 
Utility Undertaking, which, in this country, is a State-owned monopoly under 
Article 19 (6) (#) of the Constitution of India. ‘The regulation of its Tariff is, 
or ought to be governed by principles, which are evident'in the various decisions 
of American Courts, where this branch of the law has reached fullest development. 
Both on these very principles, and on the principles on which judicial Review of 
subordinate legislation is permissible, since it is conceded that the Rule embodying 
the enhancement is made under a Statute and placed on the table of the Houses of 
Parliament, in terms‘of the Rules itself, the enhancement is perfectly justified, and 
not liable to be struck down. When he can’show this, according to the argument 
and show that the rates of return on the ‘Rate Base’ are very reasonable, and within: 
limits ranging from 3 and 4 per cent upto 8 per cent, on the Mid-term Capital In- 
vestment, the further argument of the learned Counsel is that, whether the amount is. 


J 
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-to be utilised ultimately to cover deficits in the Posts and Telegtaphs Department, 
„or to.reduce the burden on the taxpayer, : by oo to. iets ee is 
quite, academic, , 


~The other base | or foundation of the judginent of the learned Judge (V enkatadri, 
J-) is a related one, that this tariff iš a ‘fee’ and not a tax, governed by the prin- 
‘ciple of the levy of ‘fee’ to be deduced from such authorities, as The Commissioner, 
‘Hindu Religious and Charitable Endowments v. LiT. Swamiar!, Hingir Rampur Coal Co. v. 
‘State of Orissa? and India Sugars and Refineries Lid; v. Municipal Council, Hospet®, But 
it is now clear beyond doubt, from a careful study of the record and from the very 
arguments submitted in the appeal, that what we have here isa Rate or Tariff ‘of 
Rates, imposed by a State-owned Public Utility Corporation ; it is certainly. not a 
“fee ’, in the restricted sense, for the element of quid_pro quo cannot exhaust its content. 
Such a Corporation, aécording to the authorities, is entitled to charge a tariff, which 
‘would include a reasonable return on the ‘ Rate base’, or the Mid-term Capital 
-Investment. Such a Corporation’ is equally entitled to make provision for; 
expansion of capital or ‘self-financing °, as it has been termed in the treatises, 
it is entitled to appropriate sums towards dividends for subsidies by Government, 
from General Revenues, if made, before the return is determined. ` We have per- 
mitted an amendment of the pleadings, in the formal sense, to enable these arguments 
to be pressed before us. ‘The consequence has inevitably beén, that the entire appeal 
has been argued upon a somewhat different level by learned Counsel on both sides. 


Sri T.R. Mani, for the respondent, who has’ submitted arguments on these 
aspects, at considerable length, has sought to convince us that, assuming without 
con , what we have here is a Tariff of Rates charged bya Public Utility, 
and not mere imposition of a ‘fee’, and also that the utlimate utilisation of the 
net return to cover a deficit in the Posts and Telegraphs Department may be 
irrelevant, if the return is reasonable, nevertheless, the return, on the facts and figures, 
is extortionate, oppressive or ‘unreasonable. His further contentions are that we 
have here a species of Subordinate legislation, and the Tariff is liable to be struck 
down on this score, as constituting a’fraud on power, and as an instance of the dele- 
‘gatee- (here the Govermment) exceeding the statutory mandate altogether. He has 
also sought to argue that the Fundamental Rights of the respondent, under Articles 
a9 (1) @ and 19 (1) (f) are involved by the increase, and are injuriously affected. 
This is the main outline of'the contentions in the appeal. 


An a ee iiano, or almost the first instance, that the matter of Judicial 
Review of Rates imposed by a State-owned Public Utility Corporation comes up 
before this Court, I do sa aca any apology is necessary for dealing with the 
relevant aspects in this judgment, in some detail, though I have also sought to be as 
terse, in the required analysis, as chia For the sake of convenience, the judg- 
ment itself is divided into the following main sections : 

(1) Public Utilitiss : Tariff or Rate Regulation’ and legal developments in 
the United States. aes 
(2) Judicial Review—Subordinate Legislation, and the Telephone Tariff: 
(3) Fundamental Rights, and the apogned Telephone Tarif. 
(4) The merits of Hi appeal. 

Public Utilttiss :—T. or Rats Regulation and legal developments in salia United 
States.— It has been very steel game in the arguments submitted b 
Counsel on both sides, that the De aapa of ‘Tele-communication "Tebephoms) 
‘which i is a limb or branch of the Union oe now the appellant before us, 
is a ‘ Public Utility’ conducted by the State n-a commercial basis. Since the 
‘very concept, and the development through 1 process of the rights and obligations 
of such Public Utilities, whether state-owned or eae, in relation to the consumer- 
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class of the public, stem from the United States, no apology is necessary for elabo- 
rating-the development in that country. Amidst a plethora of treatises-and prece- 
dents, placed before us by the assiduous efforts of learned Counsel, I am here making 
a judicious selection of certain of the authoritative treatises and the precedents, 
which in my view, best illuminate the somewhat intricate aspects of the subject. 
I have been all the more persuaded to devote time and ‘effort to such a venture, for 
the reason that this is perhaps the first case in. the Madras High Court, in which 
Judicial Review of the enhancement of tariff by a Public Utility is centrally in focus. 

At the outset, I might refer to the very valuable study on the subject, in the 
Encyclopaedia Britanica, Volume 18,. page 744-B.. The Author defines ‘ Public 
Utilities’ as ‘a designation for a special grouping of industries.” In his opinion, 
they have to be from State services or public works, supported .by 
taxation, and equally m industrial or. commercial und ‘comprehended 
under. the term ‘ private business.’ But, Public. Utilities, properly so-called, need 
not be privately owned. ‘The essential feature of the tariff or rates charged by these 
Utilities, is that “ they sell their services at prices which are not fixed in the open 
market, but are Governmentally fixed.” e Writer classifies those services as 
services of transportation, services incidental to transportation, services facilitating 
cominunication, those facilities providing power, light, heat and refrigeration, 
and those providing water-supply and sanitation in urban or rural communities. 


From ap economic point of view, the concept‘ itselfis made up of two ideas; ‘‘(a) 
The idea, of monopoly and (b) The idea of common necessity.” 
With to social control of Public Utilities, the Writer commences this 


lanier: ty or Article, by a reference to the famous decision of the U. S. 
upreme Court in Muna v. Illinois}, which is the landmark commencing the signi- 
ficant part of the development of case-law. Chief Justice Waite, oe the 
validity of the Ilinois statute fixing the maximum rates for storing a elevators, 
referred to business which had become “ affected with a public interest, and had, 
ceased to be juris privati only.” That was a citation from Lord Chief Justice Hale, 
who had penned it some 200 years earlier in England. This notion of ‘ public 
interest ’ was further elaborated by Chief Justice Taft of the U.S. Supreme Court 
in the recent case of Charles Wolff Packing Co. v. Court of Indial, Relations of the 
State of Kansas.* . 

As the Writer observes, where fretdom of choice is ene restricted, public 
interest arises in proportion as equality of opportunity to choosé is réstricted, and 
if the wants supplied are recognised as a common necessity; the concept of Public 
Utility is taken as established. In the United States, regulation was originally 
accomplished by suits at law, where the common law duties and rights of such Utili- 
ties were applied in specific cases, Later, there has been legislation, by means of 
Charters or Franchises and, still later, legislatively by means of the exercise of the 
Federal power. When legislative regulation largely supplanted judicial regulation, 
the function of the judiciary has been restricted to review of legislative dnd admini- 
strative acts. I shall devote some space, a little later, to the obligations of Public 
Utilities and to the most essential characteristics of Rate Regulation. 


I may next refer to the corpus juris secundum, Volumes 73 and 86. In 
volume 73, we have Articles on the ‘definition and nature’ of lic Utilities, 
‘ rights and duties °’ of Public Utilities, the concepts underlying service to the public, 
and a separate section upon what vitally concerns us in the present case, namely, 
‘Rate and Rate-making.” Where this aspect was originally effectuated by suits” 
in Court, based on the Common Law notion of a business ‘ affected with a public 
interest,’ and therefore constrained by an obligation to charge only a reasonable 
rate, later, there was a virtual superaeding process of legislative authority, or an 
administrative body functioning under delegated legislation. Courts were then 
left with the protective power: of judicial Review. One essential feature of the 
tariff was the “rate base”? namely ‘‘ valuation of property devoted to the public 
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use, on which the utility is entitled to receive a fair return.” Reasonableness of 
the rate, therefore, also depends on whether it yields a fair return on such a base. 
In the United States, where the Public Utilities are largely administered, by Private 
organizations, derived as a mandate from a Charter or an enactment, we find that. 
much of the case-law centres round what kas been termed ‘ confiscatory rate,’ 
the organisations contending before Courts, that the rate was so low as to inhibit a 
fair return on the ‘ rate-base ’ and, hence, confiscatory. The rule is often expressed. 
in the form that the rate “‘ must not be so low. as to be confiscatory, or so high’ as 
to be oppressive.” : | | 

In corpus juris secundum, Volume 86, there is a special study on tele-com 
munications, including telephones, as Public Utilities, and a discussion of the 
‘rate base,’ ‘return and rate of return’ and allowances for expenses and depreci- 
ation, when the process of rate-regulation is at work. ‘These treatises have some 
relevance, with regard to select passages, to the discussion, at a later stage, whether 
the Department entitled to utilise an appreciable part of the surplus towards capital 
_ improvement, expansion of facilities, and capital works. `: 


At this stage, I may refer to one treaties containing an unusual discussion, 
namely, Glaeser’s “ Public Utilities in American Capitalisam ” (1957 Edition), 
Macmillan Company, New York. This Author claims that Public ality regula- 
tion grew out of the general matrix of Governmental regulation ‘until it developed 
certain procedures and objectives which are characteristically its own.” Accord- 
ing to him, this entire development from the Common Law, can be traced to its 
roots in the very ancient ideal of social justice which, “ as applied to economic life 
by the early Church Fathers, became eE very famous doctrine of justum pretium, 
i.e., ‘just price?” This was opposed to the then contemporaneous doctrine of 
verum pretium, namely, natural price. In other words, where compelling necessities 
left the Government without power, such as a food famine, the trade was only 
entitled to a just price, and not to the price dictated by competition. It was this 
idea, that the individual customer was in a position of dependence and required 

rotection, which led Lord Hale to make this famoyps statement in his treatise De 
ortebus Maris: 


ee eee duties must be reasonable and moderate, though ‘settled by the 
King’s licence or charter. For now the wharfand crane and other convenience 
are affected with a public interest, and they cease to be juris privati only.” ` 


The exposition by Lord Hale, was the foundation, in 1887 of Munn v. Illinois, 
Before proceeding to three other treatises, it rue be convenient to note i 
American decisions, which have been placed before us, stemming from Munn v. 
Tllinoist. i 


In Missouri Ex Rel. S. W. Bell T. Co. v. Public Servics Commission®, a return of 
5$ per cent. upon the minimum value of the property of a public telephone corpora- 
tion was considered wholly inadequate as a reasonable return on ‘ rate base’ as the 
prevailing investment and interest rates were mhuch higher. In. Wolff Packing 
Company v. Court of Industrial Relations®, there is a discussion about the categories 
of business ‘ clothed with a public interest justifying some public regulation.’ But 
the extent to which regulation may go, varies with the kind of business. In 
Blusfield W.W. & Improvement Co. v. Public Service Commission$, it was laid down that a 
Public Utility was.entitled to such rights as will permitit to earn a return upon the. 
value of the property employed “‘ equal to that generally being made at-the same 
time and in the same general part of the country on investments in other business 
undertakings, which are attended by corresponding risks and’ uncertainties. But 
such an utility was not entitled to a return, realised or anticipated “in highly profi- 
table enterprises or speculative ventures.” Six per cent. was considered too low to 
constitute just compensation, for supplying a city. with water, 

1. (1876) 94 U.S. 113. 3. 67 L.Ed. 1103. 
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In Chicago and Grand Trunk Railway Company v. Thomds Wellman!, we have an 
- action in damages for alleged excess fare charged to a passenger, dnd the question 
was with regard to the propriety of the items included as operative expenses. The 

Court observed (at page 180). 8 
“ While the protection of. vested rights of property, is a supreme duty of the 
Courts, it has not come to this, that the legislative power rests subservient to the 
discretion of any railroad corporation which may, by exorbitant and unreason- 
able salaries, or in some other improper way, transfer its carnings into what it is 

' pleased to call ‘ operating expenses.” l 


The pertinence of this to the matter now before us is obvious, if the respondent 
is justified in his analysis of the balance-sheets and figures, as a basis for his claim 
that there has been a fanciful or improper diversion of the surplus to certain heads 
of account, of the nature of capital expénses or capital for expansion, in order to 
demonstrate a low rate of return, as a justification for the enhanced tariff. 


In Federal Power Commission v. Natural Gas Pipelins Company?, the Commission 
found that 64 per cent. was a fair return on rate base allowed. The Court held 
that the Commission was not bound to permit a higher rate. In Wisconsin v. 
Federal Power Commission?, the Court held, with d to certain spiral escalation 
clauses in the contract, that “* if the increase is challenged, the producer must still 
establish its lawfulness, wholly apart from the terms of the contract.” “This, again, 
exemplifies and illustrates the mutual rights and obligations as between a Public 
Utility, whether State-owned or by a private company, and the consumer, as a 
relevant section of the public, with regard to the tariff or rates. 


I shall now proceed to refer to extracts from the main treatises. Here, I 
confine myself, in the interests of brevity, to the most pertinent passages in the lead- 
ing treatises; if the entire matter placed before us is to be reproduced, or even a 
generous cross-section of it, that might fill a volume and, moreover, would be redun- 
dant, or even obscuring in its effect. 


In Halsbury’s Laws of England (Third Edition), Volume 7, page 302, there is 
a reference to the right to take tolls and dues, and it is stated that the charge “‘ must 
be for the public advantage and reasonable in amount.” In the same Volume at 
page 322 (Para 685), there is reference to a grant for the Public Utility, “and there 
is a quid pro quo to public.” Al such dues must be fair and moderate;” “ other- 
wise, the franchise will be void.” 

In Willoughby on the Constitution of the United States, Second Edition 
Volume 3, page 1701, there is a section on the reasonableness of the rates charged 
by Public Utilities, following Munn’s case4, Whether the rates are fixed by the 
Legislature, or fixed by Commissions, acting under legislative mandate, the criteria 
are the same, ana there is no distinction. In the same work, but in Volume e, at 
page 820, there is a section on general considerations, which are applicable with 
regard to reasonableness of rates. In a certain sense the Courts in America would 
appear to be more restricted in their power of Judicial Review in this matter, 
than Courts in our country. The ground for this is that such Public Utilities were, 
largely conducted by Private Corporations, acting under Franchise, Charter or 
Statute; they appealed to the Court and, later, to Commissions legislatively autho- 
rised, against what are termed “ confiscatory rates ” which do not ensure a fair 
return. But, when the prescription of specific rates become distinctly a legislative 
function, the Courts held that,| cxcept where the rates were so extortionate and 
oppressive, as to constitute a fraud on power, the Courts ought not to interfere. 
To cite a passage: 

“ A rate so low as to be deemed by the Courts to be confiscatory is unconstitu- 

TOBA Sf vee e... the Legislature cannot, constitutionally, deny to the Courts the 
jurisdiction to examine whether the legislatively fixed rate is of this character. 
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But, as to the reasonableness of rates above the minimum that would be confis- 
catory, the Legislature is the sole judge.” (Page 826). 

In Willis on “Constitutional Law” (1936 edition) page 758, there is an 
analysis of the subject of “ Business affected with a Public Interest.” ; the Author 
then proceeds to give the legal history of the Public Utility concept. He points out 
that the broad criteria are that there is an obligation to serve without discrimina- 
tion, furnish adequate facilities, and to charge-only reasonable rates. 


In Allaut v. Inglis!, we have a very early statement of Lord Ellenborough, 
Ch.J. of the doctrine of Lord Hale, that warehouses claiming monopoly under 
Crown grants, must charge only reasonable hire. ` 


In Phillips “The Economics of Regulation” (1965 edition), page 55 zt seq the 
case-law is discussed at some length. In “ Public Utility Economics” by Garfield and 
Lovejoy, after an elaborate discussion of the rate-base, in relation to Supreme Court 
decisions, we have the following valuable summary of seven working rulcs, for rate- 
making purposes, by the appraisal process :— . 

© 1. Taking an inventory of the physical property............-+-- 
2. Costing the inventory thus determincd. 
g. Adding an amount for overhead construction costs. 


a Deducting from the gross valuation of the physical property, as thus 
found, an amount for accumulated depreciation. 


5, Adding an amount for the value of land. 
6. Adding an amount for intangible values. 
4. Adding an allowance for working capital. 


In “ Public Investment Criteria ” by Marglin, (1967 edition), page 91, the 
Author refers to reinvestment as a factor in settling price policies, and states that 
“the rate at which benefits are reinvested, bears on the effectiveness of public 
investment.” This has relevance to the argument of. Mr. Kumaramangalam for 
the appellant (Department) that, from the surplus, a deversion to expansion of 
facilities and reinvestmeht, or ploughing back part of the revenue into the capital 
programme, is not merely eastified and sound sens¢, but also essential in the public 
interest. “& 

In the “ Working of the Public Scctor,” Papers offered at a seminar and cuited 
by V..V. Ramanatham (1964) the Author while on the financing of public enter- 
prise, asserts that, in the United Kingdom, there is a large scale practice of ploughing 
in of profits for the sake of.expansion or development. He sounds a cautionary note 
that, under democratic p ing, this source is likely to be dried up by too much 
heeding to suck slogans as that there should be ‘ no profit-no loss.’ or * better wages 
and ‘ greater amenities.’ In “ The Public Sector in India” by Nabagopal Das 
{1966 edition), the ape ty stad out (page 81), that ploughed back profit is an 
important source of capital for an enterprise. In “‘Rottschaefer’s Handbook of 
American Constitutional Law ” (1939 edition), page 482, there is a reference to 
the pomet of the State to protect ibe consumer against excessive prices, because of 
the Common Law doctrine of a reasonable price, stemming from Muna v. Illinots*. 


What are the broad propositions that can be deduced from this conspectus 
of the authorities and precedents on the American development, which has neces- 
sarily to be brief? I should enunciate them as follows :— . 


Proposition (1)—Public Utilities may be State-owned, or conducted by private 
companies on rter, Franchise or Statute; in any event, that makes no essential 
difference to their character, their duties, and their obligations. Public Utlities 
are of several kinds; in a modern Welfare Statc, tele-communications, inclusive 
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of telephones, undoubtedly constitute one vital category of Public Utilities. The 
two distinguishing characteristics are: (1) Monopoly whether total or almost total, 
either inhering in the State, or a Corporation; (2) the essential need of the Public, 
or a large section of the Public,.for the enjoyment of the service or utility, as part of 
the economy of a Welfare State. Since these entities are, beyond doubt, affected, 
with a public interest, they are in a class apart. Their rights, their obligations, and 
the power of Courts in judicial ‘review, over the. tariff charged by them, arc all 
outgrowths from the Common Law and precedents. 


` Proposition (2)—Such Public Utilities must provide service without discrimi- 
nation, and provide adequate facilities, further without witharawal from the 
obligation to serve the public; the public, on the other hand, have the legitimate 
obligations imposed on them by the regulations governing the consumer of the 
Utility. l ` 


Proposition—(3) The'charge made`'by such Public Utilities, in respect of the 
service or the supply concerned, is essentially a rats or a tariff ofrates. Itisimportant 
to notice that, as the State of Monopoly Characterising such Public utilities excludes 
competitive, fixation of prices, whether these Utilities are owned by Government or 
are private, the tariff is almost always determined by a process of delegated Legis- 
lation, The very concept of a rate brings in several distinctive features. It is 
not merely a ‘ fee whatever the nomenclature, may be’ for it is not exhausted by the 
quid pro quo element though that is essential, On the other hand, the Department is 
entitled to a reasonable return on the ratebasc, applying all refinements of the 
economic theory to the determination of this rate. The organization may be 
entitled to a reasonable return on investment, to part-appropriation of the surplus 
for capital expansion, and to the employment of all- modern accounting techniques 
with regard to depreciation, reserve, sinking fund, etc. The quid pro quo element 
is also essential, if there is a monopoly, and the comsumer.is being depriyed of the 
benefits of competition. a 


* 


Proposition—(4) For this reason, while the rate can be reasonable, it can never 
be extortionate-or oppressive. - The Deparrmcnt is not cntitled to speculative pro- 
fits, or to rates of return disproportionately high, as compared with returns on 
investments in other fields of economic activities then prevalent. The monopoly 
cannot be misused to fteece the consumer, served by the Utility; nor can the statis- 
tics be juggled with, in order to mask an undue profits-return in thin guises of 
reduction of return-percentage by artificial heads of appropriation or expenses. 

Proposttion—(5) The power of judicial review by the Courts, particularly where 
the actual tariff is determined by some process of suborainate legislation, as in-this 
case, is conceivably wider than the power of the Courts in the United States, but 
is still restricted. In terms of suborcinate legislation, as I shall presently show, the 
power is limited by the broad principles of ultra vires, a colourable exercise of. the 
rate-making function, or the tee altogether ing the ambit of the dele- 

tion, ‘Certainly, the statute pa! could be struck down, for an abdication by the 
PEEP of the essential and inalienable core of legislative power, or for a wholly 
unguided and arbitrary delegation; but that is not the argument here. 


Proposition—(6) Equally, the Tariff is liable to interference in judicial review, 
where it impinges on the Fundamental Rights of the citizen, and is injurious to 
any such right, whether it is under Article 14, or Article 19 (1) (g) or Article 19 (1) 
(J). I aball separately analyse these problems, relative to Fundamental Rights, 
in the context of the telephone tariff in this case. But these two aspects, namely, 
of interference on the grounds relating to subordinate legislation, or on grounds 
aay to Fundamental Rights, would appear to be exhaustive of our powers of 
Judicial review. In our Jurisdiction under Article 226 of the Constitution, we can- 
not be called upon to function as a rate-making body, on the merits of a particular 
tariff; nor would there appear’ to be any residual Common Law power, in the 
exercise of which we can re-determine such rates. l ; 
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Judicial Reviews—Subordinate Legislation and the Telephones Targf—Before -preceed- 
ing into this analysis, I would like to refer to the relevant provisions of the Indian. 
Telegraph Act, of 1885, as modified upto 1st February; 1963, and-the Rules 
made thereunder. This is for the important reason, that theoretically speaking 
there can be an attack upon the part of the statute itself, which empowers the 
subordinate legislative process, if it amounts to a total abdication of the legislative~ 
function, or be tows upon the authority empowered to fix the tariff (here, the Governi 
ment), a totally arbitrary, uncanalised and unguided power. It is perhaps a little 
unfortunate that this statute, which was enacted in 1885, has not been thoroughly 
recast or moaified, in essential parts, in regard to its phraseology, so that it might 
be brought up-to-date, in tune with modern ideas of delegated legislation. How- 
ever, section 7, as it stands, empowers the Central Government, from time to time, 
by notification in the Official Gazette to máke rules consistent with the Act, for the 
conduct of all or any telegraphs established, maintained or worked by the Govern- 
ment or by persons licensed under the Act (as the statute is amended, this will 
include telephones as part of the tele-communications), Under section 7 y the 
rules which are made under the section could provide for (a) the rates at whi and 
the other conditions and restrictions subject to which, messages shall be transmitted. 
Section 7 (2) (h) also refers to the persons who may be made liable for “the rates, 
charges and fees mentioned in this sub-section ”. Section 7 (5) which is importan 
as it provides a statutory safeguard of a certain kind, for the rule fixing the tariff, 
is to the folowing effect : 

“ Every rule made under this section shall be laid as soon as may be after it is 
made before each House of Parliament while it is in session for a total period of 
thirty days which may be comprised in one session or in two successive sessions, 
and 1f, before the expiry of the session in which it is so laid or the session immedi- 
ately following, both Houses agree in making any modification in the rule or 
both Houses agree that the rule should not be made, the rule shall thereafter 
have effect only in such modified form or be of no effect, as the case may be ; so- 
however, that any such modification or annulment shall be without prejudice 
to the validity of anything previously done under that rule.” 


It is under this delegated power that the tariff has been fixed, and this will 
be clear from a perusal of rule 434, and’ the sub-heads thereunder. Though, as I 
stated earlier, the argument is not sought to be sed that section 7 itself is ultra vires, 
and not merely the rule embodying the tari made thereunder, it is necessary, 
at this stage, to refer to the authorities on this important aspect of judicial review. 

These authorities will be found reviewed, at ‘some length, in Delhi Municipality 
v.-B.GS..8 W. Mills, After referring to the fact that the question as to the limits 
of the permissible delegation of legislative power by a islature to a subordinate 
authority, came up BNA the Supreme Court, in a number of cases, their Lord- 
ships first referred to the Delki Laws Act case?. This laid down that the legitimacy 
of the delegation.depended upon its being utilised as an ancillary measure, which the 
Legislature considered necessary for the efficient exercise of its legislative function. 
The essential legislative function must be retained by the Legislature, and not itself 
delegated to any subordinate authority. That must at least consist of the determi- 
nation of the legislative policy and its formulation, as a binding rule. Raj Narain 
Singh v. Chairman, Patna Administration Commities*, also emphasised that there could 
be no delegation of the essential legislative function or feature. Harishankar Bagla v. 
State of Madhya Pradesh*, upheld section 3 of the Essential Supplies (Temporary 
Powers) Act, 1946, as not unconstitutional delegation. _ Western hadia Theatres Lid, v. 
Municipal Corporation of the City of Poona’, was a case in which it was claimed that 
there was unconstitutional delegation, as the Legislature had totally abdicated its 
function, and delegated power to the Municipality to determine the nature of the 
en aaa 
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tax to be imposed on the rate-payers, and “‘ that power was unguided, uncanalised 
and vagrant, The delegation was upheld by the Supreme Gourt, as the obligations 
and functions were sufficiently defined. Hamdard Dawakhana (Wakf), Lal Ruan v. 
Union of India, is an interesting case as, in the impugned provision, the Legislature 
had established no‘criterion or standard upon which the particular disease or condi- 
tion could be segregated, for being dealt with in respect of advertised remedies. 
Vasantlal Maganbhai Sanjanwala v. State of Bombay*, re-affirms the responsibility of the 
Legislature in the matter of delegation. Jyoti Pershad v. Administrator for the Union 
Territory of Deln?, is of some importance, as the Supreme Court held that, so long as 
the policy and purpose of the enactment had been indicated by the Legislature, “the 
mere fact that the legislation was skeletal ”?” or that every detail was not indicated, 
did not amount to excessive delegation, or the bestowal of unguided discretion. 
The last case referred to was Devidas Gopal Krishnan v. State of Punjab‘. The other 
cases discussed are Powell v. Apollo Candle Do.’ F.W. Hampton v. Untied States®, 
and Gorporaton ain v. Liberty Cinsma™. 


I am ref to these cases, because of a possible argument here iat section 
7, that I have earlier set forth, is the bestowal upon Government of an uncanalised 
and unguided power, arbitrary in its content, and therefore subject to the vice 
of excessive delegation, or an abdication of legislative function. The decision in 
Hamdard Dawakhana v. Umon of Indiat, has been stressed before us for the observa- 
tion that the subordinate agency may be given a discretion but that “‘ the discretion 
should not be so wide that it is impossible to discern its limits. ‘There must instead 
be definite boundaries within which the powers of the administrative authority are 
exercisable. Delegation shoyld nat be so indefinite as to amount to an abdication 
of the legislative function.” 


In T.B. Ibrahim v. Regional Transport Authority®, there is a distinction made 
between a by-law and a rule made under a rule making power, conferred by a statute. 
In the present case, we are confronted, not with a by-law,’ but with a instance of 
a rule made under the rule- making power. In Subba Rao v. Incoms-tax Commissioner ®, 
the doctrine of ultra vires with regard to subordinate legislation has been referred 
to by Viswanatha Sastri, J. Ifa statutory rule is validly made, it has precisely the 
same efect, as if it were a part of the Act. Mr. Kumaramangalam contends, in 
consequence, that the tariff rule in the present case has to'be regarded by us, as if 
itis a part of the Act, But, even so, itis clearly liable to be assailed, with regard to 
the powers of judicial review, on ‘the following grounds : (1) The statute itself is 
unconstitutional in respect ‘of the delegation. (2) The exercise of the power is 
colourable, or, in other words, it amounts to a fraud on the power ; this will vitiate 
the rule (3). The delegatee has wholly gone beyond the power, and that would 
also render the rule ultra vires, even if the statute is unassailable. 


That these are the broad, and undoubted principles will be deai, from the 
entire passage on “‘ Control of Statutory- Instruments by the Court” in Craies on 
Statute Law, Sixth Edition, page 306. (Carliona, Lid. v. Commissioners of Works10, 
haa been reked ta there: as Lord Greene, M.R., laid down therein the limit of 
interference by Courts. The Court can only see that the power is within the four 
corners of the endowment by the Legislature, and to see that the power is exercised 
in good faith, The Court cannot substituted its judgment or assessment for that of 
the authority, which has been empowered to act. There is a reference here to an 
expression like “ As if enacted in this Act ”, which is not to be found in the case before 
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us. That expression was examined, at some length, in Institute of Pateni Agents v. 
Lockwood’, But it is unnecessary for our present purpose to proceed into the ramifi- 
cations of the law here.. Certainly, such a clause is not to be found in the statute 
now under consideration. But, instead, there is a statutory safeguard in section 
7 (5), which makes it mandatory that the rule of the revised tariff should be placed 
on the table of both the Houses of Parliament, and that it is subject to modification 
or even total cancellation, if the Parliament so desired. It is only if nothing is done, 
that the rule becomes effective as formulated. This safeguard is referred to in 
Maxwell on “ Interpretation of Statutes’ (Eleventh Edition), page 49. But it is 
not necessary for us to distinguish between this safeguard, and the ofa 
provision “asif enacted in this Act”, earlier referred to. Theruleisa statutory 
rule, and the intendment is that, to all effects and purposes, itis to be read as part 

ofthe Act. ‘There is some kind of check, upon the exercise of the delegated power ` 
in some oppressive or arbitrary manner, in the requirement that the rule must be 
placed on the table of the Houses of Parliament, for the requisite period. (Vide the 
decision : D.S. Garewel v. State oe I may also refer here to Halsbury’s 
Law of England (Third Edition), Volume II, page 490, in regard to ‘ Judicial 
Control’. At page 491 the doctrine of ultra vires is discussed with regard to subordi- 
nate legislation. Finally, I may refer to the famous dictum of Lord Shaw in R. v. 
Halliday*, which is the quintessence of the doctrine: 


“ The author of the power is Parliament ; the wielder of it is the Government. 
Whether the Government has exceeded its statutory mandate is a question of | 
ulira vires or inira vires, .... In so far as the mandate has been exceeded, there 
lurk the elements of a transition to arbitrary Government and therein of grave 
constitutional and public danger”. 


It is certainly not possible to hold, upon the arguments submitted before Us, . 
that section 7 i is ultra vires, though I would repeat what I stated earlier about 
the regrettable absence of a total re-drafting of this Act, of 1885, in the light of modern 
legal concepts and requirements. But, in the context of the discussion of regula- 
tion by Judicial review, or otherwise, of the rates of tariffs determined by a Public 
Utility owned by the State, it becomes very clear that there is no excessive delega- 
tion per ss under section 7, or an abdication of essential legislative functions, or the 
bestowal on the subordinate authority of an arbitrary or uncanalised power. 
On the contrary, section 7, and its sub-sections cannot be torn a from the Act, 
‘and interpreted in isolation, as standing apart from the Act and complex of the 
Rules, The Act and the Rules have to be reaa as a whole, and, indisputably, 
when this is done, the legislative intent is manifest and undeniable. The Legislature 
is here making provision for the conduct of a vital Public Utility, owned by the 
State as a monopoly and conducted as peel , the telephone and tele-communi- 
cations, It is in that context that the Government is ‘given the delegated power to 
make rules for the rates and charges. The rules themselves provided elabora- 
tely for the several component elements of these rates, to which detailed reference 
must be made when dealing with the msasure rate system, which is now in vogue for 
telephone installations. This implies that this is an ancillary function, which is 

ted, subordinate to the power taken by the Legislature to make a monopoly 
of this Utility, and to make the Government responsible for the conduct of. the 
monopoly. Part II of the Act, namely, sections 4 and 5; relate to the exclusive 
power of the Government in this regard, and the entire Act is thus the creation 
of a Public Utility, which is State-owned, in the interests of the public. Nor can 
it be argued that the power is arbitrary and uncanalised, for there is no bestowal of 
an unlimited power to charge any price. The Act and the Rules make it clear 
that the power is to fix the rates as telephones tariff in accordance with the well-known 
economic principles of rate regulation, and the levy of reasonable rates. There is, 
hence, no vice of excessive delegation in the Act itself, or in the Rules per se, 
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- But, certainly, the particular rule, which is now impugned, may have to. struck 
down, if the guidelines, already indicated by the case-law, have exceeded, 
and what we have here is not a reasonable tariff with provision for a reasonable 
return on the rate base, but some tariff, which is unreasonable, inordinate and 
oppressive ; fram the point of view of legal theory, and, apart from semantics, 
I would consider these terms to be equivalent. They appear to have been so treated 
in the American precedents. Of course, what is not a reasonable rate of tariff, 
is a question offact, That depends on a break-up analysis of the statistics of the gross 
income and expenditure, ana the several heads into which the surplus has been 
classified, and, finally, what would be the return of net profits, and would it be within 
reasonable limits. If the tariff.imposed.can be so justified, it is no function of 
this Court to reassess the tariff, on the merits, and to make some other rate. Even 
if we were of the view that, on the msasure rate system, the present tariff could well 
admit of some reduction, which may be in the public interest, that would be a matter 
for agitation before the concerned Bodies, or on the floor of the islature. But, 
if the tariff, on actual analysis, is found to be inordinate, unreasonable or oppressive, 
then it is liable to be struck down, on the doctrine of ultra vires. It would amount to 
a colourable exercise of the power, as the intendment of the Legislature should clearly 
be in ted as the bestowal of the power in order to fix reasonable rates. It 
would be a case of the agency, to which the power has been delegated; exceeding 
the ambit of the delegation and, therefore, not acting within the Law in enforcing 
such a tariff. Upon this purely legal aspect, -Mr. - K has no 
different proposition to urge. He would merely reiterate that where, as in this 
Case, ie aan been wale, to a al ar as though it were a part 
of the Act, and the precaution has been taken of laying the rule on the table of the 
Houses of Parliament, for the requisite period, we must not substitute our assesment 
and: judgment, if the tariff could be reasonably maintained, for that of Government. 
The law thus being clear, it remains for me to proceed to -analyse the actual 
merits of the tariff, in order to determine the issue, whether there has been an inordi- 
nate or oppressive fixation or enhancement of the rates, i 

Fundamsntal Rights and ths impugned Telephons Tarif :—Sri Kumaramangalam 
does not dispute the broad proposition that if,by the enhancement of the rates, which 
is the subject-matter of the proceeding before us, the Fundamental Rights 
guaranteed under the Constitution are injuriously affected, that would be justicia- 
ble and that the Rates or the Tariff may have to be struck down for that reason. 
For instance, with regard to the right guaranteed under Article 19 f (g), it is 
not in dispute that if the Rates are determined, even by a process of subordinate 
legislation, in such manner as to injure the freedoms guaranteed under this Article, 
our jurisaittion could be invoked, and redress obtainea. It becomes immediately 
relevant to state that Article 19 (6) was amended by the Constitution (First Amend- 
ment) Act, 1951, so that, as the Article now stands, the declaration of a State 
monopoly in respect of any trade or business, has to be presumed to be reasonable 
and in the interests of the general public in the context of the rights guaranteed 
under Article 19 (1) (g). The leading decision on this aspect is Akadasi v. Stats of 
Oriss41, Gajendragadkar, J., (as he then was) observed that the theory underlying 
the Amendment, in so far as it related to.the concept of State monopoly, did nat 
appear to be based on the pragmatic approach, but on the doctrinatre approach 
accepted by Socialism. Hence, the declaration of State monopoly, in respect of a 
trade or business, has to be presumed to be reasonable, and in the interests of the 
public, and that would apply to a Public Utility, like tele-communications, includ- 
ing telephones. 

Of course, that does not imply that the rates imposed on consumers, in the 
conduct of such a monopolistic o isation by the State, are wholly immune 
fom judicial Review. With regard to the question, what precisely was implied 
by ‘A law relating to” a mono ly, the expression used in the Amendment, the 
Supreme Court observed as follows (at page 1054) : ` - 


a 
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In our opinion, the said expression should be construed to mean the law 
relatmg to the monopoly in its absolutely essential features. If a law is passed 
creating a State monopoly, the Court should enquire what are the provisions of 
the said law which are basically and essentially necessary for creating the State 
monopoly. It is only those essential and basic provisions which are protected 
by the latter part of Article 19 (6). If there are other provisions made by the 
Act which are subsiaiary, incidental or helpful to the operation of the monopoly, 
they do not fall under fe said part and their validity must be judged uncer the 
first part of Article 19 (6). In other words the effect of the amendment made in 
Article 19 (6) is to protect the law relating to the creation of monopoly and that 
means that it is only the provisions of the law which are integrally and essentially 
connected with the creation of the monopoly that are protected. The rest of 
the provisions which may be incidental do not fall under the latter part of Article 
19 (6) and would inevitably have to satisfy the test of the first part of Article 19 (6)”. 


This exposition of the law makes it clear beyond doubt, that the enhancement of 
telephone tariff could well be the subject of attack, with reference to the rights 
guaranteed under Article 19 (1) (g), and the scope of reasonable restriction 
embodied in .Article 19 (6). 
In the present matter, however, though theoretically the position is clear, the 
question is largely academic. The writ petitioner is a subscriber to a telephone, 
purporting to be injured by the enhancement, But, all that he has claimed is that, 
since his retirement, he is a Director in a business concern : consequently, certain 
of his activities have a bearing upon the use of tele-communications, part from his 
strictly private TE But, as Sri Kumaramangalam has stressed, he is not a 
‘business-complex, which can claim that its Fundamental Right to carrry on its 
trade is injuriously affected by the enhancement ; nor is he a business concerned in 
the utilization of the tele-communications or telephone installations on a large 
scale, either directly or indirectly. The far more important and interesting 
question in this case, whether the tsofa subscriber,in respect of the installa- 
tion and the service rendered, will constitute ‘ property’ within the meanjng of 
Article 19 (1) (f) of the Constitution, so that, if the enhancement does not amount 
to a reasonable restriction on those rights, under Article 19 (5), the matter is justicia- 
‘ble from that le. This takes us to a very interesting issue, which is at least of 
considerable emic significance, even if it be not strictly relevant, to a material 


‘ „extent, in the present case, whether the vital rights of a subscriber that we are now 


concerned with, will dr will not constitute ‘property? within the meaning of 
Article 19 {1) (ff)? ` f . 
We have heard some lengthy arguments upon this question. With reference 
to the available case-law, I propose to be brief, since many of the landmarks are 
well-known, but, on an analysis, I shall show that it is practically indispūtaple 
that this bundle of rights held by a subscriber will constitute ‘ property’ within the 
ing of Article 19 (1) Q) of the Constitution. Definitions of ‘ property ’ are 
very difficult and, perhaps, uld be avoided. Both Bentham (Theory of 1 
lation) and Cooley (Constitutional Law) appear to favour the description that 
“ whatever 4 man produces by the labour of his hand or his brain, whatever he 
-obtains in exchange for something of his own, and whatever is given to him, the 
law will protect him in the use enjoyment, and uisposition of ”, as having the attri- 
butes of ‘property’. In a volume of Studies entitled ‘‘ Property relations in 
“Independent India (Constitutional and Legal Implications), The Indian. Law 
Institute,” we find more than one Jurist accepting the ion to be compre- 
“hensive enough to take in all cael ae of property, movable or immovable, corpo- 
real and incorporeal. In the Study by Professor Tewari, it is pointed out that when 
property is incorporeal, if any right, in the bundle of rights constituting such pro- 
“perty, satisfies the test of acquisition, holding, and disposal, separately from the 
-corpus, it would be ‘property’. In Kulanthaivelan ar v. Muthu a 
-Chettiar*, I was concerned with the unsatisfactory stateof the Indian Law, in that 
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section 3 of the General Clauses Act (X of 1897) defined ‘immovable property’ 
alone, and ‘ movable property ” as ‘ property of every description except immova- 
ble property’. This left out of reckoning, altogether, that very valuable species 
of right, known as forms of incorporeal property, and a passage from Williams on 
Real Property (23rd Edition) was cited to show that ‘ property ’ could either denote 
an abstract right of ownership, or the object of a right of ownership, or valuable 
entities or rights which may be exchanged for the ownership of money. In Salmond 
on Jurisprudence (12th Edition), the broad division is “corporeal” and “incorporeal”, 
corporeal property comprising land, chattels, and incorporeal property having two 
broad division, namely, Fura In Re Propria agen Copyrights, Trade marks) and 
Jura In Rs Aliena (or encumbrances), , leases, mortgages and servitudes. 
The development of the case-law in the Supreme Court, on this aspect, is highly 
significant, and the following bricf summary of the leading precedents will s : 


In Commissioner, Hindu Religious Endowment v. L.T. Swamiar}, Mukherjea, Ja 
observed that the word ‘ property °as usedin Article 19 z (f), could be given a 
liberal and wide meaning, and, in that case, the office of Mahant was held to be 
‘property’. Saghir Akhmad v. State of U.P.*, held that the right to ply motor vehicles 
for gain was an interest in a commercial undertaking, of the nature of‘ pro f 
The controversy originated in the question, whether the guarantee e ed in 
- Article r9 (1) covered both abstract and concrete rights of property, In 

Chiranntlal v. ‘Union of India}, Mukherjea, J., pointed out that the freedom 
guaranteed was not merel t to acquire and possess but also the right to enjoy 
all the concrete rights which flowed from the ownership of property. A different 
note was struck in State of b est Bengal v. Subodh Gopal 4, and there was an observation 
in the judgment of Sastri, G.J., that Article 19 (1) (f) dealt with the right to own 
property, and not the right to the property owned, which was strictly within the 
scope of Article 31. But, in the later case, Commissioner, Hindu Religious Endowments v. 
Lakshmindra1, this statement in Subodh Gopal’s case*, was elucidated, as not amount- 
ing to any radical alteration of perspective, so that Article 19 (1) applied equally 
to concrete as well as to abstract rights of property. Itis a -settled maxim 
of jurisprudence, on this part of the law, that “‘ nothing can be subject of property 
which is not recognised by law tò be such ”: Dwarkadas v. Sholapur Co.®. It flova 
that, if the law withdraws such a recognition, the thing ceases to have the attributes 
of property, Itis for this reason that a citizen can be inhibited from having a right 
of property in a public office, or in liquor, or narcotics or smuggled goods. On the 
question whether a contractualiright could be ed as ‘property’ or not, the 
authorities esis to be inclined to the view that it would depend entirely on,the 
further question whether such benefits under the contract could be acquired held, 
or disposed of. Ifthat test can be satisfied, rights arising under a contract could 
well be ‘ property rights’. The following very brief summary of what could be 
accepted as © property’ and what may not be, would be here highly relevant. 


The Skebatt of an idol has a right of property in his office. A hereditary 
trusteeship has an element of property. But a mere custodian of property, such 
as a Tikait of the Nathadhwara temple, has no such right. Govindalaji v. State of 
Rajasthan*, Where a person is deprived of the right of Bare Management of an 
institution, Article 19 (1) (f) could not be invoked Sidhrajbhai v. State of Gujarat". The 
interest of an allottee under the Evacuees Act, 1947, which ariscs from a statuto 
grant, is not property: Amar Singh v. Custodian*. An incorporeal right which 
cannot be alienated a from the corpus, cannot be regarded as ‘ property ’, 
such as right of shareholders to elect Directors, or to apply for winding up : Dwarkadas 
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v. Sholapur Go.1, Suryapal v. State of U. P.*. The right to hold a land revenue frce, 
has been held to be not ‘property’ within the scope of Article 19 (1) (S) : Girįjananda v. 
State of Assam3, and the rights of a bare licensce, where the licence is not coupled 
with a grant, are not property rights: Shantabai v. State of Bombay. Per Contra, 
evcn a temporary or precarious proprietary interest, such as that of a mortgagce 
or lessee, is ‘ property’ within the meaning of Article 19 (1) (f), and the test 
is not that the person advancing this right should hold the entire proprictary intcrcst. 
Incorporeal rights can well be forms of property, including decrees of Courts, 
Patents, Copyrights and even choses in action. 

It is in this context, and with this background of the development of the law, 
that we have to view the question, whether the rights of a subscriber in the tecle phone 
installations are not a species of property. In Kulanthaivelan Chettiar v, Muthuchel- 
lappa Chettiar*, I have pointed out that, in English Law, a judgment dcbt is a 
chose in action, and is thus part of the property which is ‘ personalty.’ 


It is difficult to sce how a bundle of rights, which a telephone subscriber has, 
in respect of the installation, would not come within the definition or dcscription, 
as Sri T. R. Mani rightly points out. Sri Kumaramangalam also concedes that 
the rights of a telephone subscriber are really composite, and not a single cntity. 
Ac y, the telcphone apparatus invariably belongs to the Department; but, once 
the subscriber has bcen admitted as such, and furnished with the instrument, he 
ig entitled to its possession and enjoyment, so long as he pays the rents, and there is 
no disconnection for any of the grounds recognised under the Rules. ` As I have 
earlier pointed out, a Public Utility Corporation, whether State-owned or private, 
being monopolistic, has also certain obligations under the law, particularly in the 
form of service in equality and without discrimination, and non-withdrawal from 
such necessary service, unless, indecd, the monopoly itself is to be terminatcd, 
and the ficld laid open for competitive enterprise. ‘Thus, there can be no possible 
doubt that, in respect of the instrument, the subscriber is the lessee of movable 
property, with certain rights and obligations. But, even in this material sense, 
there is another component. There is a part of the Matrix or Exchanges, which is 
segregated for the lines connecting this particular instrument with the Exchange, 
and the subscriber has an exclusive lease right, to this part of the mechanism of 
the Exchange, so long as he contnues to be a subscriber. The other element of 
the bundle of rights is, admittedly, the service or facility given, by which the subs- 
criber is thus able to contact millions of other subscribers, who are possessed of 
telephones. Thus, the two broad divisions of this bundle of rights are (1) a right to 
hold and enjoy the instrument and the part of the Matrtx or Exchange, to which it 
is linked up, which constitutes some kind of lease and (2) the right to the actual 
service, which may be over-widening, as the Department expands. We have been 
taken through the Rules and the Forms, and we have no doubt whatcver that the 
rights are heritable. There is a Form to be used (Form No. 28) by the heir or 
heirs of the subscriber, for transfer of the telephone on production of the death 
certificate and other documents. No doubt inter vivos, a subscriber cannot transfer 
the telephone to another, except as expressly authorised by the Department. But, 
admittedly, another subscriber can be brought in, as an extension from the same 
connection or building, and there is also the “own your telephone Scheme’, which 
certainly does not amount to the acquisition of full proprietary rights, but does 
involve the grant of a preference for an installation, on acceptance of the terms and 
payments under the Scheme. All this can lead to only one conclusion, namely, 
that the bundle of rights here includes a lease of material things or an apparatus, 
with rights of user and enjoyment therein, and also a right to service, all of which 
rights have economic value, and could be evaluated as such. It appears to me to 
be indisputable, as on the earlier discussion, that these rights of a subscriber would 
amount to ‘ property ’ within the meaning of Article 19 (1) (f). 
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In Raya of Bobbili v. State of Madras1, Rajamannar, C.J., and Venkatarama 
Ayyar, J., dealt with the Sholdpur Mills case2, and pointed out that with regard to 
the word ‘acquisition’ of property, à reduction of the rent payable by a tenant 
to a landlord, would not be an acquisition by the Government of the propcrty of 
the landlord. In the context of the American cases, the learned Chicf Justice 
referred to the observations of Justicé Brower in Reagan v, Farmers’ Loan and Trust 
Go., to the effect : : 


“The Courts are not authorised to revise or change the body or rates imposed 
by a Legislature or a commission, they do not determine whether one rate is 
preferable to another, or what under all circumstances would be fair and reason- 
able........ they do not engage in any mere administrative work; but stilb 
there can be no doubt of their power and duty to inquire whether a body of rates 
prescribed by a Legislature or a commission is unjust and anveazonatle and. 
such as to work a practical destruction to rights of property............ ó s 

Covington and L. Turnpike Railroad Company v.'Sandford4, is another decisio 

referred to in this context, and an earlier case was quoted by the Court for the pro- 
position that “the Courts will grant relief against legislation establishing the tariffs, 
which is so unreasonable as to practically destroy the value of the property.” It 
is really unnecessary, for the present purpose, to review all the precedents. Where 
the monopoly declared is run by a private company, and if the rates are so low as 
to be confiscatory, Courts in the United States have interfered to give relief. Again, 
if the tariff is so high as to be virtually destructive of the concerncd right in property, 
the matter would be justiciable, and the Court could . interfere. The question 
will always be one of fact, whether the tariff is so inordinate and excessive. as to- 
constitute an injury to the bundle of the property rights possessed or held by the 
subscriber, to such.a degree.as to be virtually destructive of those rights, or a part 
of those rights. As I have earlier shown, if the tariff amounts to this, on clearer and. 
stronger ground, it should be struck down as a colourable exercise of the delegated 
power, or on the principle of ultra vires, where the delegatee has altogether exceeded 
the statutory ambit of delegation. " 


The Merits.—I might immediately proceed to the merits, and it is here that 
great care is necessary to keep in mind, throughout, the nature of our jurisdiction, 
and the limits of that jurisdiction. At the outset itself, I may refer to the substance 
of the case of the petitioner as presented before us, by his learned Counsel Sri T. R.. 
Mani, after obtaining very detailed instructions from his client, and a study of the 
entire relevant documentation. The question whether the deficicncy or deficit: 
incurred in the conduct of the Postal and Telegraph Services could properly be 
now made up by the enhancement of the tariff and the enhancement of gross revenue, 
thereby obtained, which loomed large before the learned Juage (Venkatadri, J.), 
has now become entirely academic. Sri Kumaramangalam has shown, from the 
documents, and without denial, that the Union Government is making very subs- 
tantial contributions, cach year, from General Revenues, namely, from taxes paid 
by millions of tax-payers who do not own telephones, for the capital development 
of telephones and tele-communications. Actually, the subsidy, in this sense, has. 
amounted in one ycar to about thirty crores. On this t of the financing, by 
Government, of the capital expansion programme of the Department, the Govern- 
ment would appear to be clearly entitled to normal rates of interest on the contri- 
buted capital, from telephone revenue. No doubt, in the Fortieth Report of 
the Public Accounts Committee (1968-69), page 21, paragraph 1.91, there is an 
observation that ‘“‘ deficits in the Telegraph: Beach should not be indefinitely 
borne by the Telephone Branch, irrespective of the amount and the circumstances’; 
but the observation itself is academic, in the present context Sri Kumaramangalam 
ee to show that, on a proper analysis of the figures and the balance-sheets, 
it will be clearly demonstrable that the rate of return does not exceed 7 or 8 per 
cent. at the utmost. Sri Mani has shown that the British Postal Telephone System. 
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has accepted 8 per cent. as a fair return on the ‘Rate-base relative to mid-term 
capital investment.’ If the ent of Sri Kumaramangalam is right, the question 
of the further utilisation of the return by the Union Government, in the form of 
covering the deficits in the Post or Telegraphic Branch, is really irrelevant. For 
that matter, the return could be taken into General Revenues, or could influence 
to diminish the burden of the general tax level. The crux of the argument, now 
developed, can really be expressed in the following form. 


According to Sri Mani, the break-up analysis of figures placed before us, for 
1965-66, 1966-67 and 1967-68, cannot be accepted. The major ground of dis- 
tinction, to take the 1965-66 analysis, is the sum of 11.73 crores, shown by Sri 

as ‘f cost of departmental works under ay ara other 
works, and capital expenditure initially ch to revenue.” Sri i, it has 
to be carefully noted, does not dispute the right of the Government’s to undertake 
‘ self-financing,’ ‘ ploughing-back,’ * teinvestment > or capital expansion, 50 
strenuously streessed by Sri Kumaramangalam, as the basis of the policy of the 
Department. Sri Mani would fully concede the general observations relative to 
this practice to be found in “ Robson’s Nationalized Industry and Public Owner- 
ship” under the head ‘Self-financing of Development ’ at page 306, etc. It must be 
here stressed by us that-the Government is diverting sizable amounts from General 
Revenues, as virtual subsidies, to this Department every year, in order to finance 
capital expansion. In additjon to this, the Department 1s utilising a part of the 
surplus, in pursuance, of the same policy, and the sum of Rs. 11.73 crores, that I have 
just referred to, figures under this head, and, according to Sri K š 
such deduction is strictly in consonance with the principles of accountancy book- 
keeping, in respect of public utilities run ona commercial basis. If this is permitted, 
tthe net figure is 6.74 crores, inclusive of dividends to General Revenue as interest 
on borrowed capital, Even if the figure of 6.74 crores is itself taken as the return 
on the ‘ Rate-Base’ of the capital outlay (mid-year), the ntage works out to 
4.41 per cent. Similarly, for 1966-67, fs percentage work out to 8.5 per cent., 
and for 1967-68 to 5.1 per cent. The point made by Sri Mani can be very simply 
stated in the following form. Arora to him, though such ‘ self-financing ’ 
may be legitimate, the return on the ‘ Rate-Base ’ has to be calculated “‘ without 
akg this deduction.” He further contends that (1) the depreciation figure of 
7.94 crores, for instance, for 1965-66 is excessive, as it is only 2 per cent, on buildings, 
and 4 per cent on installations, even according to the appellant. (2) The figure 
of 10.73 crores, for instance, includes the item of 8.82 crores for capital works, but 
without debiting the capital account the cost of labour in the construction and in 
- minor capital works, which, according to him, are “ labour intensive’? in character. 
Sri Kumaramangalam frankly concedes that an allocation of that kind is almost 
impossible. (3) Even as regards the general expenditure, the writ petitioner claimed 
to have obtained expert opinions from at least two Department in the United 
Kingdom to the eff ct that a 60 per cent. and 40 per cent. allocation, as between 
Revenue Works and Capital Works, is justified and desirable. If that is done, 
according to Sri Mani, and the return is calculated without making a deduction 
for ‘self-financing’ before determination of the return, the percentage works out 
to differing rates, between 19 per cent, and 23 or 24 per cent. Increase of the tariff, 
by the rates now sought to be enforced, in the context of such a return on the ‘Rate- 
Base ’, is excessive, inordinate, and oppressive. As far as the consumer is con- 
cerned, it amounts to a fraud on power and, though Sri Mani would concede 
that the determination is by subordinate legislation, the rates should be struck 
down, 


I have very carefully considered these arguments, and, in the end, I am left 
with the very clear impression that we cannot interfere with the tariff, under any 
principle of our Jurisdiction, As Sri Kumaramangalam has stressed, if the Depart- 
ment were to be conducted as a monopoly run by a licensee, as was originally the 
case, a very considerable part of the surplus would have to be utilises for payment of 
income-tax on the Revenue, and towards Royalty. When the State is adminis- 
tering the Department, these dues do not exist, but when the State is making capital 
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subsidies, in considerable measure, it would be entitled to dividends. The Extracts 
placed by Sri Kumaramangalam from Chapter I of the Report of the Telephone 
Tariff Revision Committee (1964 submittea in 1966), shows vcry considerable 
outlays towards capital development, which a private company may be in no posi- 
tion to undertake. Sri Mani has referred to Batliboi’s Advanced Accounting, 
Chapter III, for the distinction between the Capital Account and the Revenue 
Account, and how it is a principle of accounting that “‘all expenditure which results 
in the acquisition of permanent assets ” should be termed as Capital Expenditure, 
and these items are really chargeable to Capital Account. Actually it appears 
to emerge, as a very definite conclusion, in my vicw, that the crux of the matter is 
not the preference of one principle of book-kecping or accountancy, to another. 
Even if that were so, I find it difficult to conceive how the Court could inter- 
fere, unless, indeed, the Court is convinced that mere subterfuges are being resorted 
to by the Department, in order to mask a very highly remunerative return. The 
crux of the matter is, whether it be that of the State Department, or it is the balance- 
sheet of any private company, exhibited as Profit and Loss account, there is 
invariably an ascertainable or ascertained surplus from which any a propriation 
can be made, and is often made, towards ‘ slf-financing’ invariably, it is only 
after this is done, that there is an item of appropriation shown for the rate of return 
or dividend, whatever it might be termed. Again, it is difficult to accept the argu- 
ment that the Department is in error, in allowing a particular figure for depreciation, 
or in not following the British practice in making an allocation of 60 per ccnt. and 
40 per cent, as between a Revenue enditure and Capital Expcnditure even 
with regard to gross. working expenses. ith regard to the cost of replacement, 
the Department ap to make an allowance for increasing cost due to inflationary 
trends, and what the cost is likely to be in future, as a neccessary component of a 
scientific estimate for depreciation. How is this Court to determine that these 
principles are erroncous in their application? 


It cannot be too emphatically asserted that this Court, in exercise of its power 
under Article 226 of the Constitution, does not function as a Commission in the 
United States, empowered to determine a tariff. Upon the facts of the record here, 
it is no mere administrative body that performs this difficult task, as part of the 
executive conduct of the Department. This tariff is, indisputably, the consequence 
of subordinate legislation and the result of the legislative process; itis placed 
on the table of the Houses of Parliament for the requisite perioa, and may be 
reviewed, modified, or cancelled by the Legislature. The question of the rates 
has been we find, very carefully examined, both by the Public Accounts Committee, 
and by the Posts and Telegraphs Tariff Enquiry Committee, the Committee of 
1968, including as its head a non-official, Shri Mahavir Tyagi, and not merely a 
Departmental Chief, however eminent or notable. It could be argued, no doubt, 
that there is at least a relative enhancement contemplatcd and cnforced, at a time 
when the Department does not appear to be in financial difficulties. But this 
secrns, as far as our study indicates, mainly to be due to the future needs of expan= 
sion, as envisaged by the several Committecs. This is not merely a-growing Depart- 
ment, but, if it is to be retained as static, and not permitted dynamic growth, it 
may well affect the industrial potential of the country, and, indircctly, the entire 
economic progress of the Nation itself. 


It is thus difficult to see how we could strike down, or interfere, with the tariff 
now in force, upon any principles on which Public Utility Rate Regulation has 
develo in the United States. This is all the more difficult here, as it has neither 
been shown how, as a kind of subordinate legislation, the rule is ultra vires, or colour- 
able, nor how it injures the Fundamental Rights of the writ petitioner. Emphatically, 
it would be improper, within the scope of our power under Article 226 of the Consti- 
tution, to strike the tariff, whatever individual opinions we might have{of 
what should be the optimum Tariff, on a balance of the interest-of the subscribers. 
as against the interests of the Departmental growth, which ultimately benefits the 
entire Nation. In any event, we cannot graduate percentages, such as those 
shown in the balance-shects, as ranging from g or 4 per cent. to a little over 8 per 
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cent, unless we are converting ourselves into a commission for Rate Regulation; 
which is not our province, 


It follows that the appeal will have to be allowed and that the judgment of 
the learncd Judge, (Venkatadri, J-), must be set aside. But, beforesleaving the 
appeal, and speaking entirely for myself, as one who has gonc through the data 
placed before us, from the point of vicw of a balance between the growth potcntial 
of this Department, and the interests of the subscribers, who include both vast 
commercial enterprises and individuals I would like to make the following construc- 
a alate tions which, however, already appear to be partly recognised in certain 
o 


(1) There is-muck to be said for a rationalisation of the Department itself, 
by the conversion of the Department of Tele-communications into a Statutory 
Corporation, with full power to plan the future, and to conduct its present affairs 
with fairness to subscribers. This might also mean that the return on the ‘ rate- 
base,’ aftcr Government’s appropriation of dividends on subsidics, could itself 
be utiliscd in the best manner possible. (2) It has bcen brought to our notice that 
the efficiency of the personnel, judged by relative statistics of similar Dx partments 
in forcign countries, would appear to be low, in the sense of a relatively high man- 
power requircd for Units of Work; this will have to be the subicct of careful study, 
and attempted improvement, as pointcd out by the Public Accounts Committee 
(1968-69). (3) While not deprecating the “measure rate system’ now in vogue, 
both for individual subscribers and for.concerns, I think that any enhancement 
of tariff could well be coupled with an increase in the number of “free calls ’ per 

uarter, say, from 150 to 200, as applicable to all subscribers. That will mean 
t the individual subscriber, who is certainly harder hit by any increase in 
tariff than a busincss or complex of business, particularly if he is of a middle 
income group, may not have to pay more than the quarterly rents. The Revenues 
will. then be derived, largely, from those subscribers, who make calls in the period 
far in excess of the allowance, or those who freely utilise the Trunk Telephone 
System. (4) It would thus appear to be equitable that there should be a discri- 
mination between individual private subscribers and firms, commercial conccrns 
and Corporation that would be’ a reasonable discrimination, which is patently 
equitable. The individual subscriber could be charged at lower rates, and the 
Corporations of Firms at higher tariffs. This seems to have becn contemplated at 
one stage. : 


In conclusion, both on behalf of mysclf and my learned brother, I desire to 
record our obligation to Sri Kumaramangalam for the appellant and Sri Mani 
for the respondent, both of whom have, by their painstaking labours, placed before 
us considerable material, in the form of preccdcnts, Articles, and expert, treatises, 
as well as Reports and analyses of statistical data, illuminating this difficult subject 
and for their able arguments. e . = 

In the result, appeal is allowed and the judgment of Venkatadri, J., is set 
aside. The writ petition is dismissed. Partics will bear their own costs. 


'Natesan, F.—I agree with my Lord the Chicf Justice that the appeal must be 
allowed. Having regard to the great importance of the questions raised, particularly 
in the context of the functions and policies of a welfare State, I shall briefly indicate 
the reasons for my concurrence. - 


The respondent in the appeal, a telephone user who has a telephone installed 
in his residence, questions the validity of the enhancement of the telephone tariff 
as per the Indian Telegraph (Amendment) Rules, 1966. The basis for the challcnge 
before our learncd brother Venkatadri, J., was that what is Icvicd and realiscd for 
the use of telephone is a fee and, as a fee, there is no reasonable correlation between 
the increase in the telephone ratcs and the service rendered. It was urged that 
one of the grounds for increase in the rates was to make up for loss incurred in the 
postal Department, and that this was not permissible. Before our learned brother 
the present appellants attempted to justify the revised rates as a fee and failed. The 
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learned Judge observed that the fee obtained under the impugned rule was not used 
solely for the Telephone Department, but intended to ward off losses in other con- 
nected Departments, that the Telephone Department did not discharge its burden 
of correlating the levy with the service rendered by it, and that the increased rates 
were arbitrary, unreasonable and unjust. Before us, the appellants, (hereinafter 
referred to as the Telephones) sought and obtained leave to vary their answer to the 
rule nist on a wholly different basis. The Telcphones would withdraw the conces- 
sion made that the levy was a fee and take the stand that the rate fixed is neither fee 
nor tax but price determined upon by the State for its services in a commercial 
enterprise run by it as a monopoly undertakng in the interests of the public. As 
questions of considerable importance and impact on the running of casential services 
in which the public may be vitally interested are involved in the case and as it is 
not in the interests of the public at large to declare unconstitutional rulcs framed 
under a legislative provision upon a concession as to the legal character of the levy, 
we permittcd the Telephones to vary their case and raise additional grounds. Both 
sides have elaborated their respective cases on the fresh stand takcn by the Tele- 

hones by supplementary affidavits, the subscriber not giving up his stand that the 
a is a fee strictly so called. l 


The telephone system in India is maintained and Poa under the provisions 
of the Indian Telegraph Act, 1885. The definition of telegraph is made to include 
telephones. Section 4 of the Act vests with the Central Government the exclusive, 
privilege of establishing, maintaining and working telegraphs, empowering the 
Central Government to grant a licence, on such conditions and jn consideration of 
such payments as it thinks fit, to any person to establish, maintain or work a telegraph 
within any part of India. Section 7 authorises the Central Government, from time 
to time, by notification in the Official Gazette to make rules consistent with the Act 
for the conduct of all or any<telegraphs established, maintained or worked b 

the Government or by persons licensed under the Act, in parituclar by section 7 (2) 
{a) to make rules to provide for “‘ the rates at which, iad the other conditions and 
restrictions subject to which, messages shall be transmitted.” By section 7 (5) it is 
provided that every rule made under the section shall be laid as soon as may be after 
it is made before the Houses of Parliament for a total period of thirty days which 
may be comprised in one session or in two successive sessions, and if, before the expiry 
of the session in which it is so laid or the session immediately following, both Houses 
agree in making any modification in the rule or both Houses, agree that the rule 
should not be made, the rule shall thereafter have effect only in such modificd form 
or be of no effect, as the case may be. Originally, the telephones service was in the 
hands of private Telephone Companies, the Oriental Telephone Company in 1881 

first introducing telephone service in the City of Bombay as a commercial venture 
with the permission of the Government of India. Telephone Companies soon came 
up in Calcutta, Madras, ‘Ahmedabad’ and a few other towns. In 1943 
the telephones, it is said, were taken over by the Central Government. Telephone 
rates have always been regulated by the Government under rules framed under 
section 7 (2) of the Telegraph Act, both when the telephone was in private hands 
and since when the Government took over the telephone. Under the 1960 Tariff 
Rules, in Madras District, installation charges were fixed at Rs. 40 and rent for a 
telephone installed in-a subscriber’s mises at Rs. 50 quarter with 150 free 
calls per quarter, charging 10 paise for every extra over and above the free 
calls. The impugned tariff, introduced by the Central Government under the 
Indian Telegraph [Gaerne Rules, 1966 in exercise of the powers under section 7 
of the Telegraph Act, came into force on the 16th day of January,.1966. This 
raised the installation charges in Madras District to Rs. 50, the rent to Rs. 75 
‘per quarter and the call charge to 15 paise for every extra call over and above 150 
Fec calls per quarters It is the stand of the Central Government that telephones 
have been taken over by the State as a commercial undertaking and run on business 
lines, and, therefore, the Government is entitled to charge subscribers at such rates 
as may be prescribed in accordance with the rules and, subject to statutory regulation 
make any profits it can. It is submitted that, so long as there is no violation of any 
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statutory rule in regard to fixation of rates, the reasenableness of the rates is not 
justiciable under Article 226 of the Constitution of India. 


For the subscriber, it is contended that, as the telepnonc service is a public 
utilty undertaking, the Government cannot contend that the telephones could 
be run purely on business lines and rates charged the reasonableness of which cannot 
be called in question except for violation of statutory rules in the fixation of rates. 
The Government which ratains the exclusive privilege of running a public utility 
service, it is said, cannot claim any arbitrary power in the fixation of rates, not amena- 
ble to judicial scrutiny. In particular, it is emphasised that rules fixing rates are 
made by the Gentral Government under delegated power, that fixation of price is a 
legislative act, and, therefore, the delegated power has to be exerciscd in the public 
interest in a just and reasonable manner consistent-with the acceptcd canons of 
price fixing in monopoly undertakings of public utility services. The attack on the 
validity of the new rates may be summarised under three heads : Firstly, the rcvi- 
sion of the rates is ultra vires of the rule making power not having been exercised in a 
just and reasonable manner with due regard to the various factors that should guide 
fixation of rates with reference to a monopoly public utility service. In developing 
the argument under this head, it is inter alia urged that there was excessive delegation 
of legislative power by section 7, there being no guide lines whatsoever for fixing 
rates. Secondly, it is a case of colourable exercise of power and therefore ultra vires. 
Thirdly, an exorbitant increase in the rates isan imposition of unreasonable restric- 
tions on the subscriber’s fundamental rights under Article 19 (1) (f) and Article 
19 (1) (g) 5 that the restrictions are not in the interests of the general public, vicwed 
from any principle of social economics or public finance, and so are unconstitutional. 


The State’s power to assume monopoly in any trade, busincss, industry or 
service either by. itself or by a corporation owned or controlled by the State, is 
protected under Article 19 (6) of the Constitution. The State may take up any 
industry or business or service for administrative reasons or in the interests of national 
economy or progress, or with the object of mitigating the evils flowing from competi- 
tion, or with a view to regulating prices or improving the service. There is aahi 
in the Constitution precluding the State from entering into business or a AEE 
service or industry for the purpose of making profits to add to the State’s exchequer. 
No embargo has been placed on the State to carry on business in competition with 
citizens, Article 298 provides that the executive power of the State shall extend to 
the carrying on of any trade or business and to the acquisition, holding and disposal 
of property and the making of contracts for any purpose, The power to make laws 
with reference to posts and telegraphs, telephones, wireless, broadcasting and other 
like forms of communication is found in Entry 31 of the Union List, Since the amend- 
ment of Article 19 (1) (6), State’s monopoly in respect of any trade, business, industry 
or service, complete or partial, must be presumed to be reasonable and in the intciests 
of the general public, so far as Article 19 (1) (g) is concerned. While a law creating 
State’s monopoly is protected, the protection is limited to the laws relating to mono- 
poly in its absolutely cssential features. Only the provisions of laws which are 
integrally and essentially connected with the creation of the monopoly are protected 
and the rest of the provisions which may be incidental and not basically necessary 
for the creation of monopoly get no protection. The provisions of the law excepting 
those relating to monopoly, complete and partial, have to satisfy the test of the first 
part of Aride 19 (1) (6), when Article 19 (1) (g) is invoked by a citizen, The Court 
could enquire and determine, if required, what are the provisions of law that are 
protected under the later part of Article rg (1) (6) and adjudge the validity of the 
rest under Article 19 (1) (g). Ifa law creating a State monopo y contains incidcntak 
and ancillary provisions not essential and not ‘forming an integral part of the 
monopoly created, and they directly impinge any of the other fundamentat 
rights under Article 19 (1), their validity could be tested under the corresponding 
clauses of the Article. Fixation of price need not always and necssarilly be an 
essential part of law relating to State monopoly. See Akadasi v. State of Orissa! 
EERE PSG, —-— 
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The arguments before us procecded on the common basis that telephone 
today is nota luxury but a necessity, to the State, to the individual, to commerce 
and industry, and that telephone service is a public utility service. It will be con- 
venient therefore to start with an examination of the characteristic of a public 
utility service or enterprise. Mr. Mohan Kumaramangalam, learned Counsel 
for the Telephones, referred us to an article under ths head public utilities, at 
page 744 B, in Encyclopaedia Britannica, where it is stated that public utility indus- 
tries are closely associated with our developing civilisation; ‘supplying wants so 
fundamental for communal living that Government has at all times subjected them 
to some measure of control, and that these industries should be distinguished from 
State services or public works, which are administered as public functions and hence 
supported by taxation, and from that variety of industrial, commercial and agricul- 
tural undertakings which are usually comprehended under the term ‘‘private busi- 
ness”, The article shows that, in almost every country, a varying number. of public 
utilities are owned and operated by the State, but that these publicly managed 
enterprises, instead of looking to the State for financial support, sell their services 
to the general public. Both publicly and privately owned utilities, it is said, sell their 
services at prices, which are not fixed in the open makret but are governmentally 
fixed, and this feature is the most important aspect of the process known as public 
utility regulation. 

Counsel draws our attention to passages in Corpus Juris Secundum, Volume 73, 
under the title Puplic Utilities and passages from leading text books on the subject 
and cases decided by the Supreme Court in the United States, where the rights and 
obligations of a public utility service have received considerable attention. As 
pointed out in Corpus Juris Secundum, Volume 73, at page 998 broadly speaking, 
the primary duty of a public utility is to give reasonable and adequate service at 
reasonable rates and without delay. A public utility is obli to furnish 
its service or commodity to the general public, or that part of public which it has 
undertaken to serve, without arbitrary cede iden. The term “rate” as used in 
connection with public utilities signifies a charge to the public for a service open 
to all measured by a specified unit or standard, The rates are usually fixed with 
reference to what is called a rate base or valuation of property devoted to the public 
use on which the utility is entitled to receive a fair return. In the States the 
public utility services, including telephones, are owned and run by private corpora- 
tions and the State’s power to regulate the public utility services is founded on the 
police power of the States. Under this power, the State could rgulate the rates and 
charges of public utility companies and fix the maximum rates to be charged for 
their services and the use of their facilities, subject to the limitation that such regula- 
tions and the rates thereby presecribed are reasonable and non-confiscatory. The 
power to regulate telephones and telegraph rates is exercised by the Legislature 
itself or, asin often the case, the power is delegated toa board or commission. In; 
Corpus Juri Secundum, Volume, 86, at page 106, the position is thus stated : 

“Tt is a universal rule that rates established bya telegraph, telephone, or similar 
company under the power of regulation, whether directly by the State or through 
the agency of a municipality or commission to which such power has been dcle- 
gated, must be reasonable, compensatory, and non-confiscatory. The main 
elements of reasonable rates are to cost of rendering the service on an economical 
aud efficient basis, a fairr eturn to the company on its property used in the per- 
formance of the service, and fairness to consumers.” 

The test of reasonableness is said to be whether the revenue produced by such 
rate yields a profit which, after due allowance is made for depreciation, upkeep, 
and legitimate cost of operation, is a reasonable return on the value of the company’s 
property. At page 107 of the Volume, it is observed : 

“Itis ordinarily held that tclephone and telegraph rates must be just and reason- 
able both to the company and to subscribers; the rate must not be so low as to be 
confiscatory, or so high as to be unjust or oppressive or as to exceed the value 
of the service to consumers while it has been held that the fundamental inquiry 
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is as to the rate necessary to produce a reasonable return to the telephone or tele- 
graph company, the broader view is that the interests of both the company and 
the public must be considercd and that a propr final result is reached by balanc- 
ing of the investor and consumer interests.” 


Judicial examination of the validity of legislative regulation of rates and service 
in respect of public utility service started in the United States with the well-known 
case of Munn v. Illinois1, by the Supreme Court of the United States. The pegging 
down of rates under the police power by Legislatures and commissions statutorily 
constituted to rcgulate public utilitics to just and reasonable price for services 
rendered were challenged as violative of the Constitutional guarantee of due process 
of law. under the 5th and 14th Amendments. Tracing the power to te 
price to the common law, the Supreme Court held that the Legislature of Illinois 
could fix, by law, the maximum charges for storage of grains in wharchouses of 
Chicago and othe: places in the United Statcs. The Supreme Court ruled that 
fixation of maximum price was due process of law because when “ onc devotes his 
property to a use in which the public has an interest, he, in cffcct, giants-to the 
public an interest in that use, and must submit to be controlled by the public for 
the common good, to the extent of the interest he has thus created. “Reliance was 
placed on the principle laid down in the Seventeenth Ccntury, about 1670, by Lord 
eae a Hale of the King’s Bench of England in his essay De Portibus Maris in 
ese words : i 


“ If the king or subject have a public wharf, unto which all perscns that come 
to that port must come and unlade or lade their goods as for the purpose, because 
they are the wharfs only licensed by the queen, according to the statute of I.EL.cap. 
11. or because there is no other wharf in that port, as it may fall out where a port 
is newly erected ; in that case there cannot be taken arbitrary and excessive duties 
for crange, wharfage, pesage, & c. neither can they be inhanced to an immoderate 
rate, but the duties must be reasonable and moderate, though settled by the kings’ 
licence or charter. For now the wharf and crane and other conveniences are 
affected with a public interest, and they cease to be furis privati only.” 


In later cases the view that regulation was permissible only when the business 
was affected with public interest was given up, the distinction - between private 
trades and busincss affucted with public interest was abrogated and all trades with- 
out diffcrence were subjected to State control in the cxercise of police power see 
Nebbik v. Neto York*. It is not necessary to refer at length to the several cases that 
have been placed before us on the development of law and the pains at which the 
regulatory commissions and Courts in the United States have been, at evolving 
some principle for determining what would be a fair and non-confiscatory return, 
Reference may, however, be made to Wolf Packing Co. v. Court of Industrial Relations?, 
Lyson v. Banton*, Missori Ex. Rel. S.W. Bell Co. v. Public Service Gommission’, and 
Bluefield Water Works & Improvement Co. v. Public Service Commissions. l 


In Missouri Ex. Re. S.W. Bell Co. v. Public Service Commission”, it is observed : 


“The investor agrees, by embarking capital in a utility, that its charges to the 
public shall be reasonable. His company is the substitute for the State in the per- 
formance of the public services, thus becoming a public servant. The compen- 
sation which the Constitution guarantees an opportunity to earn is the reasonable 
cost of conducting the business. Gost includes not only operating expenses, but 
also capital charges. Capital charges cover the allowance, by way of interest 
for the use of the apel whatever the nature of the security issued therefor ; 
the allowance for risk incurred ; and enough more to attract capital. The reason- 
able rate to be prescribed by a commission may allow as cficient managed 
utiity much more, But a rate is constitutionally compensatory. if it allows to 
the utility the opportunity to carn the cost of the service thus dcfincd.” 





1. (1877) % U. S. 113. 4. (i 273 U. S. 418. 
2. (1934) 291 U. S. 502. 5. (1923) 262 U. S. 276 at 291. 
3. (1923) 262 U. S. 522. 6. t1923 262 U.S. 679. 
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The decision records that a fair return upon properties devoted to public service 
cannot be determined without giving consideration to the cost cf labour and supplies 
at the time the investigation is made. In Bluefield Water Works and Improvement 
Company v. Public Service Commission 1, it is said that a public utility is entitled to earn 
& return upon the value of the property which it employs for the convenience 
public cqual to that generally being mads at the same time and in the same general 
ea of the country on investments in other busincss undertakings which are attended 
y corresponding risks and uncertaintics, but that it has no ccustitutional right 
to profits such as are realised or anticipated in highly profitable enterprises or specu- 
lative ventures. In Federal Power Commission v. Natural Gas Pipeline Co.*, Federal 
Power Commission v. Hope Natural Gas Go.3, and in Wiscosin v. Federal Power Commis- 
ston®, the Supreme Court pointed out that the Federal Commision was not bound 
to the use of any single formula or combination of formulae in determining rates, 
and that its rate-making function involved the making of ‘ pragmatic adjustments.’ 
It was held that when the Commission’s order was challenged in the Courts, the 
uestion was whether that order ‘ viewed in its entirety, met the rcquirements of 
c Act, and that under the statutory standard of ‘just and reasonable’ it was 
the result reached and not the method employed which was controlling, Our 
attention was drawn to several elements that have been examined in arriving at 
the proper rates. It is seen from the cases cited above that determination of the 
rate base-value of the property of the concern used and useful in the public service 
minus accrued depreciation for which a just and reasonable value has to be provided 
is an extremely difficult problem dependent on several factors. A reference to the 
text books-and the cases gives us five economic terms; tax, fee, special assessment, 
rate and price, and, as pointed out by Glaesor in Public Utilities in American Capi- 
talism, at page 7, these ‘ express as ifin a declining magnitude, the social importance 
of an economic function, while the entire series recapitulate the social process of 
customary classification in accordance with some scale of social evaluation.” One 
thing emerges, that the word ‘rate’ is not equivalent to ‘ fee’ strictly so called in 
taxation parlance, nor is it the commercial ‘ price.’ ’ 


Now, section 7 (2) of the Telegraph Act enables the Central Government to 
make rules providing for the rates at which, and the other conditions and restric- 
tions subject to which, messages shall be transmitted. The crucial question is 
what does this expression ‘ rates’ in the Telegraph Act, mean s What are the 
powers of the Government in-this regard under the Act? The Central Govern- 
ment, under section 4, has assumed monopoly of the service. Fixation of rates is 
clearly a legislative function. The American cases which provide for a reasonable 
return to a public. utility were concerned with not depriving the owner of property 
of the duc return on his outlay by confiscatory rates in the process of regulation, 
Our attention ha: not been drawn to a single case where the rate with reference to 
a State or nationalised undertaking of public utility had been the subject of judicial 
scrutiny. The regulatory commissions in the United States guarded the interests 
of consumers and the public at large. In fact, in some of the cases cited, commis- 
sions have taken up the matter to the Supreme Court, when the Court of first 
instance interfered with the fixation of rates by the Commissions see Federal Power 
Commission v, Natural Gas Pipelins Co.4; A State may take up public utility 
enterprise to advance the interest of the public, if need be, ignoring financial tests 
and safe returns. It is perfectly open to the State to subsidise certain enterprises 
and projects. In fixing the price of its service, the Government may allow extra 
commercial considerations to’ enter into the determination. It may take up an 
enterprise not with a view to recover costs; but to promote the general welfare. 
That being so, a price fixed by the State nced not necessarily be on a part with the 
one that would or may properly be charged by a private concern with reference 
to the same service. The price fixed by ihe States may be lower or higher, While 
ordinarily like a private enterprise, a public commercial enterprise should also 

SS eS 
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self-supporting, at-any rate in respect of a public utility service it may not be un- 
businesslike, if the Government, having regard to various objectives, in the large 
interests of the country operates a public utility at a loss. ‘The intercsts of Govern- 
ment are inevitably broader than those of private enterprise. There can be different 
views as to how a particular public service should be provided by the Government, 
whether at an economic price, that is, at a price just covering the cost of production 
and recoverable allowances for replacement, expansion and maintenance, cr at a 
price that should include something over and above the economic price and to what 
end. Whcther a public utility like the telephone service should be run by the 
Government on ‘ no profits no loss ’ basis, or as a subsidised enterprise or at marginal 
profits, or as an carner of substantial profits, is a matter of po icy. Whether. the 
expansion programme of a public utility service should rely solely on its 
own reasources or should depend at least partially on the general revenues, is again 
a matter of policy. The consumer may ask why the State should be motived by 
the crude economic motives which are supposed to inspire the capitalist. But 
consistent with the nature of the public utility service and the section of the public 
it would, in the main, be serving and its place in the economy of the State, & 
Government may decide that the service must bring in substantial profits, to be 
utilised for other Governmental activities. In socialistic States like U.S.S.R. 
a public enterprise may be called upon to contribute from its profits both for its 
own expansion and for the State’s budget. In the Report of Posts and Telegraphs 
Tariff Enquiry Committee July 1968, which has been bose on record in this case, 
it is noticed that in 1924 the Member-in-charge of the Department of Industries 
and Labour stated ın the Legislative Assembly that the Posts and Telegraphs 
Department should pay 1ts way and that the Government did not look upon it as 
a revenue carning Department. In the same report, at page 37; the Committce 
å ; 


“ The Committee consider that the tariffs for various telephone services should 
produce revenues to cover costs of the telephone branch, namely, working expenses, 
cost of research and development, depreciation and dividend payable. These 
revenues should provide for an adequate surplus to cover marginal losses, if any, 
of the other branches and also generate sizable resources for the development of 
tele-communication services.’ 


There appears to be a view that, while the Postal Department is primarily and 
aadal y a public utility, the tele~communication is not so, The view cannot be 
said to be devoid of basis. i 


The preceding brief discussion shows that thers is no absoute rule that. every 
public utility rervice ought to be made to carn a reasonable return or only a icason- 
able return after providing for all reasonable allowances. The question raised, 
during the course of arguments, whether in the Indian Telegraph Act there is any 
clear guidance for the Central Government in the matter of fixing rates may first 
be disposed of. The Act was passed in 1885 and till about 1943, the telephone 
service was in the hands of private companics. There has n no substantial 
amendment to the Act after the Posts and Telegraphs service became a national 
undertaking. It could with some force be, contended that the principle of rate- 
making applicable to public utilities in private sector should not be engrafted with~ 
out modification, when the utility has been. taken over by the Government both 
from the standpoint of the utility and the consumer. Where a policy decision is 
called for, the matter cannot, without any guide-lines, be committed to the executive. 
It is a well settled principle that the Legislature must retain in its own hand the 
essential legislative function and what may be delegated is subordinate legislation 
necessary for implementing the purposes and objects of the Act- The legislative 
policy must be enunciated, and, if that is done with sufficient clearness or ifa standard 
ʻe laid down in that regard, the delegation would be valid. 


When a rule is attacked on the ground that there is excessive delegation of 
legislative power, what has to be examined is whether the rule-making authority 
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has been supplied with proper guidance, or whether there has been abdication by 
the Legislature of its function, leaving it to the executive to frame rules on its own 
unguided initiative. In In re The Delhi Laws Act case! Mukherjea, J. (as he 
then was) observed : = 


TEEPE AT it is within powers of Parliament or any competent legislative 
body when legislating within its legislative field, to confer subordinate adminis- 
trative and legislative powers upon some other authority. The question is: 
what are the limits within which such conferment or bestowing of powers could 
be properly made ?........sssssessseeserrroserrreseeererereresersrere 
if the islature hands over its essential legislative powers to an outside authority, 
that would, in my opinion, amount to a virtuel abdication of its powers:and such 
an act would be in excess of the limits of permissible delegation. 


The essential legislative function consists in the determination or choosing of 
the legislative policy and of formally enacting that policy into a binding rule of 
conduct. It is open to the Legislature to formulate the policy as broadly and with 
as little or as much details as it thinks proper and it may delegate the rest of the 
legislative work to a subordinate authority who will work out the details within the 
frame-wo1k of that policy.” 


Illustrative of the absence of sufficient guidance to the rule making authority, 
reference may be made to the decision of the Supreme Court in M/s. Devt Das v. 
State of Punjab*, where the validity of section 5 of the Punjab General Sales Tax 
Act, 1948 as it originally stood which conferred on the Provincial Government 
power to levy every year on the taxable turnover of a dealer a tax at such 
rates as the said Government might direct, came up for consideration. The 
section was declared void, as under the section the Legislature practically 
effaced itself in the matter offixation of rates and did not give any guidance 
either under the section or under any other provisions of the Act. Subba Rao, G.J. 
delivering the judgment of the Court, points out that, for a statute delegating power 
to a statutory authority to levy taxes, ‘ the minimum we expect of the Legislature 
is to lay down in the Act conferring such a power of fixation of rates, clear legis- 
lative policy or guide lines in that regard. Enunciating the principle of excessive 
delegation, it was said : 


“The Constitution confers a power and imposes a duty on the Legislature to 
make laws. The essential legislative function is the determination of the legis- 
lative policy and its formulation as a rule of conduct. Obviously it cannot abdi- 
cate its functions in favour of anothe:. But in view of the multifarious activities 
cf a welfare State, it cannot presumably work out all the details to suit the varying 

ts of a complex situation. It must necessarily delegate the working out 
of details to the executive or any other agency. But there is a danger inherent 
in such a process of delegation. An overburdened Legislature or one controlled 
by a powerful executive may unduly overstep the limits of delegation. It may 
not lay down any policy at all; it may declare its policy in vague and general 
terms; it may not set down any standard for the guidance of the exutive; it 
may confer an arbitrary power on the executive to change or modify the policy 
laid down by it without reserving for itself any control over subordinate legislation. 
Thisself-effacement of legislative power in favour of another agency either in whole 
or in part is beyond the permissible limits of delegation. It is for a Court to 
bold on a fair, gensrous and liberal construction of an impugned statute whether 
the Legislature exceeded such limits. But the said liberal construction should not 
be carried by the Courts to the extent of always trying to discover a dormant or 
latent legislative policy to sustain an arbitrary power conferred on executive 
authorities. It is:the duty of the Court to strike down without any hesitation 
any arbitrary power conferred on the executive by the legislature.” 





1. (1951) 8S.C,J. 527: (1951) S.C.R. 747 at 2. (1969) 18.C.J. 19 : (1969)1 I.T.J. 224: 
981 and 982, A.I.R. 1967 S.C. 1895 at 1901. 
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Reference may also be made to f. W. Hampton v. United Stales1, where the power 
given by the Congress to the President to make changes in the rates provided in the 
Tariff Act.of 1922 was challenged as a forbidden delegation of Icgislative power to 
execulive authority. In tiving the challenge, the Supreme Court pointcd 
out that the Congress has laid down by Icgislative act an intelligible principle to 
fix the rate of customs dutics on imported merchandise. The Presidcnt could 
vary the rates with the aid of his advisers after proper investigation on the ground 
of differences of cost of production in the Unitcd States and abroad and he could 
also make such increases and decreases in rates of duty as were found necessary to 
equalise the cost of production. The limit of such change was fixed up to 50 per 
cent of the rates specified in the law. In Delhi Municipality v. B. C. S. 8 W. 
Mulls*, Wauchoo, C.J., after referring to the above American case, on the form of 
the guidance may take to a local body in fixing rates, observed: ` 
“ So long as the Legislature has made vision to achieve that reasonable 
rates of taxation are fixed by local bodics, whatever may be the method employed 
for this purpos¢—provided it is effective—it may be said that there is guidance 
for the purpose of fixation of rates of taxation. The reasonableness of rates may 
be ensured by fixing a maximum beyond which the local bodies may not go. 
It may be ensured by diem tenets laying down the proccdure for consul- 
ting the wishes of the local inhabitants. at may consist in the supervision by 
Government of the rate of taxation by local bodies. So long as the law has 
provided a method by which the local body can be controlled and there is pro-` 
vision to see that reasonable rates are fixed it can be said that thcre is guidance 
in the matter of fixing rates for local taxation.” 


The contention 1s open in this case that the delegated authority, in this case the 
executive, is not merely to work, out details but also to determine the policy to be 
pursued in fixation of rates, and that that is an essential legislative function. Tt could 
be that, if at least there is indication of maximum and mimum rates, that 
would provide the necessary guidance, although the policy is not stated. The 
Act was made in 1885 when the executive was all powerful, and, to adopt the words 
of Subba Rao, G.J., tte Legislature may unduly overstep the limit of delegation. 
Webstor’s New 2oth Centuary Dictionary gives the following among several mean- 
ings to the expression “‘ rate”; 

“ Price or amount stated or fixed on anything with relation to a standard: 

a fixed ratio; a settled proportion; as, the rate of interest is 6 per cent a ' price 
or value; specifically, the cost per unit of some commodity, service, ctc.; as an 
electricity rate, insurance rate.” ' l 
In itself the expression contains no limitation, The amendment of the Act after 
independence has provided only for laying of the rules before the Houses of Parlia- 
ment when in session or for a period of thirty days. 


It is contended for the telephones that there are substantial safeguards in the 
matter, for Parliament before which the rules have to be laid may annul or vary 
the rates, if the same is against the policy of the Legislature. Under section 7 (5) of 
the Act, every rule has to be laid down before each house of Parliament while it 
is in ain lor a total period of thirty days, so that both the Houses may agree 
in making any modification in the rule or may agree that the rule should not be 
made. If there is any modification, it has effrct only in the modified form. If it 
is annulled the rule ceases to have any effect: Only modification or annulment shall 
not prejudice the validity of anything previously done under that rule. In D. S. 
Garewal v. State of Punjab, it was observed that, where Parliament took care to see 
that the rules were laid on the table of Parliament for fourteen days before they 
were to come into force and they were subject to modification, whether b way of 
repeal or amendment on a motion made by Parliament during the session in which 
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they were so laid, it was perfectly clear that Parliament had in no way abdicated 
its authority, but was kecping strict vigilance and control over its delegate. In 
In re The Delhi Laws Act Caset, Fazl Ali, J. expressed the vicw that laying rules 
before Parliament cither in draft form or with the condition that they are not to 
operate till approved by Parliamcnt or with no further direction is a valuable 
safeguard. It is true that rules under the Act in consideration become cficctive 
on publication. Subject to only to modification or annulment by Parliament, and 
may not, thercfore, having regard to the natural of the power to be cxercised, be a 
sufficicnt safi - Counsel ate not in a position to say whether there is any 
Gommittce of Parliament to scrutinise rules so laid which do not re quire the approval 
of Parliament to become effictive. But admittcdly the revenue and expcnditure 
of the department are the subject of budget proposals, Necessarily the ratcs are . 
open to examination and discussion by Parliament. Even so, the question of vali- 
dity of the delegation is not free from difficulty. But I find I need not tarry on this . 
aspect further, since it is unnecessary for us to express any definitive view on the 
question, The vires of section 7 (2) (a) as a piece of imperimissible delegation of 
legislative power was not specifically raised cven in the supplemental affidavit and 
put in issue, though incidcntally there was discussion on the question during argu- 
ments. The attack on the rule was concentrated on the actual exercise of th: dele- 
gated power. When Mr. Mohan Kumaramangalam, learned Counsel for the 
Telephones, was ing this Court through the rate fixing principles for public 
utilities in the Unitcd States, this Court raired the question wh: ther it would not 
make a diffrence if a public utility is run by the State itself. We had the astute 
answer from Mr. Mohan Kumaramangalam, that it would make no difference, and 
that the principle that a public utility concern can expect only a reasonable return, 
will apply equally whether the utility is run by the State or by a private corporation. 
The eficct of this concession for that is what the subscriber has been contending for 
in his supplementary affidavits is to show a well recognised principle for rate fixing 
and meet the argument that the executive has been inwstcd with unfettered and 
arbitrary power in fixing ratcs. In the result, on this part of the case, we have to 
examine only the due exercise of delegated power in fixing rates. A mass of statis- 
tics and budgetary figures have been placed before us to show that the return to 
the State in the present case is very much lcss than what the American cases have 
held to be a reasonable and-fair return, warranting an increase in the rates. Mr. 
Mohan Kumaramangalam, however, questions the very maintainability of the peti- 
tion by a subseribecr challenging the fairness of the rates. 

The contention for the subscriber is that the expression “‘ rates ” in section 7 (2) 
(a) having a well establihsed significance and well understood with reference to 
public utility services, such rates fixcd have to be vicwed in two aspects, namely 
(1) as they relate to the legitimate interest of the public and (2) as they -relate to 
the public utility concern which provides the service. The rates, it is said, must be 
fair and not extortionate. It must not be a tribute or exaction which the subscriber 
has no option but to pay, the service being an essential public service which he 
cannot give up. In the present case, the exccutive have been authorised to fix 
the rates. Ifthe rates do not conform to the requirements as to reasonableness and 
fairness, it is said, they would cease to be rates and so ultra vires of the rule-maki 
authority. Itis urged that, ifin the levy of rates, considerations other than a rcason- 
able return to the service on its capital outlay should enter and the subscriber 
should be flceced for other Governmental purposes, it would become a tax which 
the rule-making authority is not entitled to levy. Rating for heavy profits, it is said, 
ig veiled taxation, and so colourable exercise of powcr, and that it is so in this case. 

The claim for the Telephones that in no circumstances a subscriber can challenge 
the rates, is, in my view, untenable. It is a well established principle that rules 
made under statutory authority can be challenged as not in conformity with the 

r conferred, that is, ultr vires of the statutory requiréments. Certainly it will 
bera tothe bic et bree he ee aes Cae the scope of the 
enabling power and bring the rule under judicial scrutiny. The liability to judicial. 
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scrutiny stems here from the conccssion made on behalf of the Department that the 
concept and content of the expression “‘. ates” in section 7 (2) (a) finds elucidation 
in the rate cases in the United States which themselves are founded on the dicta 
of Lord Hale in his essay De portibus Maris. Lord Hale, with reference to 
business affected with ae interest, said that arbitrary and excessive duties should 
not be charged, nor could the rates enhanced be immoderate, and that the rates 
must be reasonable and moderate. We proceed on the basis that the policy which 
should guide the Central Government in fixing the rates in qucstion is fairly clear 
and what is left by the Legislature for the executive is to work out the details accord- 
ing to the policy. Learned Counsel for the Telephones submitted that, since statu- 
tory rules have been framed, they are as effectual as if enacted by the Legislature 
and their reasonableness is not a matter for judicial examination. Reference was 
made to the observations in Subba Rao v. Income-tax Commissioner’. 

“ Itis well established law that rules authorised to bë made by an enactment, 
are as effectual as if they were a part of the Act itself, the question of their reason- 
ableness, fairness or propriety not being a matter for the Courts to investigate ”. 

Our attention was also drawn to the dicta of the Supreme Court in T.B. Ibrahim v. 
Regional Transport Authority?, that by-laws and rules made under a rule-making 
power conferred by a statute do not stand on the same footing, -as such rules are 
part and parcel of the statute itself. But the citations proceed on the postulate 
of the validity of the rule. The observations assume the validity of the rule. Once 
the rule has been validly made and is not ultra vires of the rule-making powcr, it 
becomes as effective as the parent Act. Here the argument for the subscriber is 
that Parliament has empowered the Central Government to make rules providing 
for rates at which messages shall be transmitted and that the charges now levied 
are not in reality “ rates ” as the expression is meant to be understood. Itis said 
that the “rates? now fixed under section 7 (1) (b) which have necessarily to be 
reasonable and not immoderate are not so, and are therefore invalid. 

A question has been mooted, in the coarse ofargum:nts whether a common law 

concept of rating public ‘utility service propounded by Lord Hale can be availed 
of for interpreting an Indian statute. Here we are interpreting a statute enacted in 
1885 by the English Rulers and it is a sound rule to consider the statute in harmony 
with the common law that could have prompted it rather than against it, except in 
so far as the statute is plainly intended to alter the course of the common law. Why 
should we assume that the word ‘‘rates”” was used in vacuum? The American 
precedents, starting with Munn’s case?, relied on the common law of England asa 
source of the right which the Amercian Constitution protected. Our Gourts have 
freely drawn upon the common law of England, in the absence of any statutory law 
or personal pra eiaet : the matter. ‘The Charter of Charles [I and the latter 
Charters enjol upon the East India Company and its rervants due obedience of 
the common law and statute law of England. This first introduced the common 
law of England in this country. Towards the close of ihe 18th Century, on the esta- 
dlishment of-the Supreme Courts in Madras, Calcutta and Bombay, the King’s 
Judges administered the common law of England. The Civil Courts Act of 1873 
provided that in cases where no specific rule existed the Court shall act according to 
justice, equity and good conscience. The English Judges who sat in the Company’s 
Courts were advised by pundits on points of Muhammadan law and Hindu law and 
outside these jurisdictions they naturally looked for guidance to the principles of the 
common law of England which was familiar to them and was considered as embodi- 
ment of common sense. By practice of Courts a Custom sprang up of looking to the 
Englisk common law for guidance and precedents where there was no customary 
Hindu or Muhammadan law or statutory law governing the case. The common law 
supplied to the Judges here with rules and precedents considered as in accordance 
with justice, equity and good conscience. Thus the common law of England, to 
the extent it was not opposed to our statutory laws and recognised customary and 
pnn- ee ye TS el 
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personal laws, came to ‘be considered as the lawofthe land—see Gopal Naidu v. King 
Emperort. To what extent the English common law applies to this country has 
been the subject-matter of judicial decisions. As pointed out by Satyanarayana 
Rao, J., in Sesthalakskmi v. Vesrappa*, the net result of these decisions is -that the 
English common law dots not apply when therc is statutory law covering: the point, 
and even when there is no rule of statute, the common law of England is applied 
suo moto having regard to the conditions of the society and customs and manners 
of India. We are here not applying the common law of England. We arc only 
on the question whether the English word “‘ rates ” has a recognised significance 
in the context ofits user. Viscount Simonds in Attorney-General v. Prince Ernest 
Augustus of Hanover®, remarks :— l 
“ I conceive it to be my right and duty to cxamine every word of a statute in its 
context, and I use the word ‘ context’ in its widest sense.......... as including 
not only the enacting provisions of the same statute, but its preamble, the existing 
atate of the law, other statutes in pari materia and the mischief which I can, by 
those and other legitimate means, discern the statute was intended to remedy.” 


The Telegraph Actis an Act of 1888 and is in respect ofa public utility, and 
in respect of public utilities carried certain limitations cven at the time the Act 
was passed. Lord Ellenborough, C.J., said in Alinut v. Inglis; 


““ There is no doubt that the general principle is favoured both in law and justice 
that every man may fix what price he pleases upon his own property or the use 
of it; but if for a particular purpose, the public have a right to resort to his 

remises and make use of them, and he have a monopoly in them for that purpose, 
if he will take the benefit of that monopoly, he must as an equivalent perform the 
duty attached to it on reasonable terms.” 


The rates fixed under‘a statute as charge for a public utility service are, there- 
fore, justiciable in the sense that their validity can be challenged as not in accordance 
with the recognised concept of-rates. The statutory mandate to the Executive is to 
fix rates with reference to a public utility service. These rates have to be reason- 
able and fair and guard the interests of the public, whom the utility a monopoly 
concern, is intended to serve. If the charges levied are not in accordance with 
the provisions of the mandate but unreasonable and extortionate they would be 


ulha vires the power vested in the executive and so unenforceable. 


Before I examine the reasonableness of the rates to test its validity as a piece 
of subordinate legislation, it will be convenient to take up the challenge of the subs- 
criber of the validity of the rates as violative of his fundamental rights under Article 
19 (1) (f) and (g) of the Constitution. During the course of a ts, the subs- 
criber has not pressed his claim to protection under Article 19 (1) (g), as the telephone 
secured by him is obviously used only for domestic purposes, and it is not his conten- 
tion that he is practising any profession or carrying on any occupation, trade or 
business. It is said that the charges now levied restrict his property rights under 
Article 19 (1) (f) in an unreasonable manner. Having regard to the fact thatitisa 
public utility service, the exhorbitant levy which restricts his reasonable enjoyment 
of telephone facilities, it is contended, cannot be considered to be in the public 
interest. The unreasonable levy, it is said, is an effective denial of the service he is 
entitled to from the public utility undertaking . His failure to meet the new 
demand will result in fis being deprived of the telephone. - Here two questions arise 
for consideration : (1) Whether at all the telephone amenity enjoyed by the subs- 
criber is property, and (2) whether any of hisfundamental rights in relation thereto 
is affected.- ut : 

There is no definition of property in the Constitution, and it has been observed 
by the Supreme Court that the phraseology used in Article 19 (1) (f) is wide and 
1. (1922) I.L.R. 46 Mad. 605 at 622: 44 3. (1957) A.C 436 at 461: (1957) 2 W.L.R. 
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prima facie it takes in its wake both abstract and concrete rights of property. Scction 
3 (26) of the General Clauses Act (Central Act X of 1897) defines immovable pro- 
perty as including land, and things attached to the earth, or permanently fastened to 
anything attached to the earth. Section 3 (36) defines movable property as pro- 
perty of every description, except immovable property.. What is property, and 
in whata person may have proprietary right, will necessarily change from age to 
age. The concept of private property, like that of individual personalty, has 
had a steady development from the beginnings of law. Our ideas of property and 
proprietary rightsare changing and new forms of property are coming into existence. 
Article 19 (1) (f) protects rights to acquire, hold and dispose of property and the 
constitutes an organic law. The languags used is perfectly general. It is not 
restricted to acquisition, holding and disposal of property by particular methods or 
to particular type of interests. The General Clauses Act, while defining movable 
and immovable properties, has given no exhaustive definition and placed no limita- 
tion as to what all the expression “ property °, could take in. It has only categorised 
property into movable and immovable. In this age of advancing science and 
. changing political and. economic concepts the categorisation is plainly imadequate. 
Property, it has been said, is nomen generalissimum and cxtends to several species 
of valuable rights and interest, including real and personal property, incorporeal 
hereditaments, such as rents and services, rights of way, rights of profit or vss in 
land cf another, and chose in action~—see Minister of Stale foi the Army v. Dalael’, 
in which the above obseryation is made in; interpretibg the expression “property ”’ 
in section 51 (xxxi} of, the Australian Constitution. In Salmond’s Jurisprudence 
12th Edition at page, 421, it is-said that the subject-matter of. 1ight of property is 
cither a material or immaterial thing, and. that in the great majority of cases a right 
of property is a right to the uses of a material object. In the Treatise: Jurisprudence 
and Legal Essays by Ferderick Polock, at page 72, we find the following : ry 
"Again we may have rights’ over tangible things which-belong to others ; 

' rights'of way over land, right. of u-ing or detaining goods by way of loan, hire, 
or pledge, and so-forth. These rights çan be and are regarded in law as having 
“distinct and measurable values, and whatever has such value is a thing, though 
- not a bodily and sensible thing. These benefits can be part of man’s inheritance of 
-gcods, of his ‘ estate’and effects’, to ure the large term known to our law ; they are 
capable of transmission'and, for the most part, of:voluntary alienation, We must 


_ recognise as things, in fact, all objects of exchange and commerce which are 
` recognised by the usage of mankind g - 3 F 

The law of property, according to the learned Jurist, is in the first place the syste- 
matic expression of the degrees and forms of control, use and enjoyment, that are 
recognised end protected by law. In Paton’s Jurisprudence, 3rd Edition, at page 
41, we find that property necessarily includes the right to contract: this may-come 
in under Article 19 (1) (f), the right to acquire. It is said that the term ‘ property ’ 
is extended to cover whatcver has a'present or potential mate.ial value. The once 
overwhelming importance df landed propsrty is now eclipsed by the- growth-of 
new forms of wealth and the nature of property is being extended economically. 
While-to the logic of the law a share certificate is theoretically mere-evidence of 
a right to receive dividends and to share in the funds of the company ifit be dissol- 
ved while still solvent, economically the share certificate isitself property. In 
Corpus Juris Secundum, Volume 73, at page 139, in dealing with property, we 
find the following stated : 


“ In modern legal systems, property includes practically all valuable rights, 
the term being indicative and descriptive of every possible interest which a 
person can have, in any and every thing that is the subject of ownership by man, 
including every valuable interest which. that-can be enjoyed- as property, and 
recognised as such, equitable, interests as well as legal interests, and extending 
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to every species of valuable right or interest in either real or personal property, 
or in easements, franchises, and incorporeal hercditaments.” 


It is said that the word “ property embraces everything which is or may be ths 
subject of ownership, whether a legal ownership, or whether beneficial to which 
the right of property may legally attach, no matter how infinitesimal in quantity. 
A more T E EA meaning is presumed to have been intended in the use of 
the word “‘ property’ in a Constitution than in a statute, for the former being 
the organic instrument, it is presumed to have becn couched in broader language 
than in the case in a statute, which usually concerns itself with precise matters. 
In The Commissionsr of Hindu Religious Endowment v, L.T. Swamiar!, Mukherjee, J., 
as he then was) said that there is no reason why the word “‘ property’ as uscd in 

rticle 19 (1) (f) of the Constitution should not be given a liberal and wide connota- 
tion and so interpreted should not be extended to those well recognised types of 
interest which have the insignia or characteristc of proprietary rights.’ Law 
recogniscs and protects limited rights with respect to property owncd by others to 
the extent of the limitations. The right to enjoy a thing and use it to one’s advantage 
is a valuable right. ` Roscoe Pound, in his Jurisprudence, Part 4, at page 129, 
points out the recognition in legal system of fufa in re aliena, limited real rights, rights 
of definite persons, of a limited and defincd nature with respect to property which 
usually is owned by others but in which, according to recent codes and to some cxtent 
in our law, they may have for the time being other proprietary rights also. Qf the 
attributes of property recognised are the right of acquisition the right of dominion, 
the right of possession, the right of use’ and enjoyment, the right of cxclusion and the 
right of dispossession, 


Mr. T.R. Mani, submits that the tele-hone, white hig ie has PENE witk 
its attendant facilitics provided by the undertaking, has all-the attributes to be. 
considered as property under Article 19 (1) (f) While the telephone apparatus and 
equipment may belong to the undertaking, subject to availability, a subscriber is 
entitled, on payment of the necessary charges, to get a telephone installed at hig 
residence for hisusc. Rule 429 contemplates limited rights of transfer of telephone 
by a subscriber. He shall not, without the permission of the Telegraph Authority, 
assign, sublet or otherwise transfer the telephone. Rule 43q providcs that, in 
the event of the death of a subscriber or a change in the constitution of a subscriber 
firm or institution, the person claiming to be successor to such subscribcr shall imme- 
diately give notice thereof to the Telegraph Authority and shall apply for permis- 
sion to retain the connection or service. ‘The option of the subscriber to surrender 
the apparatus with all fixtures and accessories is recognised ‘under the rules, A 
subscriber is enjoined to take good care of the tclephone apparatus, all fixtures and 
accessories connected therewith and if the apparatus on the subscriber’s premiscs 
is damaged, he has to bear the cost of repairing, rencwing or replacing it.- Tele- 
phone rentals are payable monthly, quarterly or annually. Learned Counsel 
submits that, having regard to these aspects, the telcphonc installed at the premiscs 
of the subscriber with its attendant service bas csscntial attributes of property under 
modern conditions. The telephone, it is said, adds to man’s wealth and establish- 
ment, The property which the subscriber may have in the telephone may be 
limited or controlled ; still there are certain elements of a proprietary character 
recognised by the Telegraph Act itself to. the subscriber. 


` Mr. Mohan Kumaramangalam for the Telephones referred to thie decision of 
the Supreme Court in Dwarkadas v. Sholapur Spinning and Weaving Co.*, where it 
was doubted whether certain rights of a shareholder in a company, viz., the right of 
voting, the right to elect directors, and the right.to apply for the winding up of the 
company, could be called property within the meaning of Article 31 (2). Its was 
pointed out that by itself apart from the shares, none of them can be acquired or 
disposed of. There the rights in question were only incidents of the ‘ownership of 
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shares. The rights and interests in the telephone may be limited but are not of the 
character of the rights ın shares which were doubted to be property. In the other 
case Amar Singh v. Custodian, Eoacues Property, Punjab’, cited by Icarned Gounsel, 
the Supreme Court held that the interest of .an allottce under the quasi permanent 
allotmentscheme did notin any scnse constitute evcn qualificd ownership of the land 
allotted. ‘The interest givcn was provisional and there had to be a series of inter 
Dominion conferences to settle on Governmental level the problems arising out of 
evacuce property in either country. The stabilisation had to await the results of 
such conference. The rights had to be regulated from time to time with reference 
to various considerations and policies and the external problem of arriving at under- 
standings between the two Governments. An element of unstability was there. 
In those circum. tances, it was said that an interest in land owned by another could 
not be fitted into any concept of “‘ property ” itself to attract protection of funda- 
-mental rights, Counsel laid emphasis on the following observations of the Supreme 
‘Court: 
“ The interest of the quasi permanent allottee arises by statutory grant to a 
specified class of persons and is not capable of acquisition by the ordinary citizen 
in any of the normal modes,” = 


Mr. T.R. Mani, distinguishing this decision, points out that, subject to availability, 
every citizen who is preparcd to pay the prescribed amount can acquire a telephone. 
“With reference to a public utility service, the law requircs it to scvere (1) all, 
(2) with reasonable, and adequate facilities, (3) without discrimination and (4) for 
-reasonable compensation. It is relevant, in this connection, to refer to the decision 
cof the Supreme Court in V.S.R. & Oil Mills v. State of Andhra Pradesh”. In this case 
-the ap ts before the Supreme Court were supplied electricity by the State of 
Andhra Pradesh, the agreements between them prescribing the terms and conditions 
‘on which the said supply should be made to the appellant and one of the terms 
stipulating the rate at which the supply of electricity should be charged. On the 
‘State Government increasing the rates acting under section 3 of the Madras Essential 
Articles Control and Requisitioning (Temporary Powers) ‘Act, 1949 by two notifi- 
-cations, the appellants challenged validity of the notifications. The said section 
inter alia provided for controlling the price at which an essential article may be pur- 
chased or sold. The Supreme Court examined the question whether the impugned 
‘notifications increasing the rates were reasonable and in the interests of the 
public, assuming for the purpose of the case that the right to receive the 
supply of electricity at the rates specified in the agreement was a right which fell 
-within Article 19 (1) (f) or (g). No decision was given whether the right of the 
customer under the Electricity Act would fall under Article 19 (1) (f) or (g). ` 
In the present case ting that the subscriber has some property in the tele- 
phone, let me examine whether any guaranteed freedom of the subscriber is affected. 
As asubscriber at best he is in the position of a renter of the telephone and a hirer 
of the attendant services, as the telephone is owned and served by the State.” Certain 
rights that can go with ownership and have the characteristics of property have 
‘been carved out in his favour. He may claim protection for those rights, but 
the rights are jura in aliena and subject to the paramount rights of the owner. Now, 
apart from any statutory right can a hirer compel the owner to part witb the thing 
‘hired at any particular rate? Can he compel the owner by legal process to accept 
lower charges? Has a tenant ofa building a right to compel the landlord to reduce 
‘the rent a for any statutory provision in this regard? Subject to reas nable 
restrictions-which the State may impose, an owner of property is entitled to exploit 
it to his maximum advantage. A landlord may complain of unreasonable restric- 
tion with reference to his right to property when there is drastic reduction in the 
-rental rates. But I have never heard a tenant claiming that his fundamental rights 
„aro violated by an increase in the rates. The State may, in the interests of the 
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Public, intervene by appropriate legislation to protect the public from exploitation. 
nder Entry 34 in the Concurrent List a State has power to control the price and. 
by law it may reduce rates. The State in this case is like any other owner of pro- 
. The question is not whether the State can claim fundamental rights, but is, 
whether a citizen can compel the State to part with or hire its property at any 
particular price or rate. Unless a legal right in this regard is establishcd, one cannot 
say that there is violation of fundamental rights. Outside the provisions of the 
Telegraph Act which we have interpreted as enabling the levy only of reasonable 
rates, I cannot see any right in the subscriber to question the reasonableness of the . 
rates. As the State can own roperty, it can exercise all rights relating thereto 
given or protected by law. td the phone service is run in the private sector 
under rates tegulated by the Government, manifestly the consumer cannot claim 
that his fundamental right under Article 19 (1) (f) is violated by high rates. He 
may only say that the rates have not- been fixed according to the statutory provision. 
Does the fact that the service is run by the State make a difference and confer on the 
citizen a right in the property, fundamental in character, which he does not other- 
wise possess? . If the right to acquire and hold the telephone is under the Tel h 
Act, then where is the violation, if rates are claimed in due accordance ae he 
provisions of the Act? The Courts are the constitutional guardians of both powers 
of the Legislature and of the rights of those affected by legislation. The American 
cases recognise the right of an owner of property to fix a price at which his property 
should be sold or used as an attribute of property itself and as such within the pro- 
tection of the due process clause of the Federal- Constitution. Relief was granted 
to owners of property: on the V and XIV amendments to the Federal Constitution 
which guaranteed due process of law, the principle evolved from these two amend- 
ments being that no regulation by a unit.of Government can reduce profits below - 
the confiscatory level. -» In the States, the citizen’s rights are protected from being 
exploited by monopolies, by, commissions, which by law regulate public utilitics and 
are required to see. that the rates are reasonable. In . Corpus Juris Secundum, Vol. 
86, at page 128, it 18 stated : : roy ‘ rl ' l 
‘Where authority to regulate the rates to be charged for telegraph or tek- 
phone service, or the like, has been conferred by law on a public utility com- 


mission, a patron gie that the rates prescribed by a.company for its services. 
RGAE UE E invoke the aid of a Gourt of equity, but must apply for a 
W 


revision of such rates to the commission, except where contractual rights are. 
involved, and except, where the rates are applied in a discriminatory manner.” | 


It is pointed out that | individual subscribers have no’ direct or immediate 
interest in the rates prea -In England, with reference to nationalised indus- 
tries, there are Consumers and Consultative Councils to protect the interests of 
When invoking protection under Article 19 (1) £f) the subscriber cannot 
invoke the common law principle laid down by.Lord’ Hale. The American, case 
and the dicta of Lord Hale may provide a guide to the reasonableness of the rates: 
where they are required.to be so but cannot go further. Common law regulation 
of trade or business may be changed by statuie and a person has no vested interest 
in any rule of common law. And here-I would add the note of caution, which I 
should have done earlier, that we cannot readily and wholly take in the American. 
utility rate cases——all in the private sector—or the principles laid down -by Lord 
Hale, for guidance in this rather difficult and tomplicated region of law. Any 
unqualified application of these principles may lead to rather strange and anomalous 
consequences not in keeping with our Constitutional setup. First, I doubt whether 
Lord Hale ever’meant that the principle he enunciated should apply to the Crown 
itself, The latter part of the, extract from his thesis given supra refers to the public- 
wharfs as licensed by the Quecn. English Judges used Lord Hale’s statement in 
a few cases, but had kept it well within bounds. It has never been interpreted asa 
principle which could limit the power of Parliament in the regulation of trade and. 
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commerce, as in England Parliament is the sole Judge of constitutionality of its 
Acts. The American and English case law stems from the concept of franchise or. 
privilege. The acquisition of a franchise on privilege was said to, impose, undcr. 
the common law corresponding obligation on the holder to deal fairly with the 
public who would be affected by a monopoly. Under the English Jaw, franchise 
means a grant made by the sovereign in ecacrcise of the royal prerogative. 
“* Franchise ” is defined by Blackstone as ‘‘ royal privilege or branch of the King’s 
Prerogative subsisting in the hands of a subject—Blackstone’s 2 Com. 37. Under: 
the American law, the doctrine got well .established that, whilesome trades could 
be carriéd on by citizens as a matter of common law, there are others which could 
be carried on only if the State permits. Monopoly rights conferred by statutes 
came to be treated as in the nature of franchise in-American Jurisprudence. In 
California v. Central Pacific Railway Co.1, Bradely, J., explaining franchise, said :, 


“ No private person can establish a public High Way or a public ferry or royal 
road, or charge tolls for the use of the same without authority from the Legisla- 
ture direct or derived. ‘These are franchises.” ' = i i Ma 


The concept of franchise developed in America has not been adopted in our Consti- 
tution. Article 19 (1) (g) does not make any distinction betwecn common law 
trades which could be carried on by all persons and prerogative trades which'could ' 
be carried on only under State grants. The right of a citizen to carry on any trade 
is subject only to such restrictions as would fall within the scope of Article.19 (6) 
and the State is empowered also to carry on trade and commerce under Article .298 
and Article 19 (6). The law under our Constitution is fundamentally diffecnt 
from that laid down in the American decisions ard, the concept of franchise and ` 
privileges having their origin in the prerogative of the Crown of England and . 
recognized by the common law, by its very nature, can have no place jn our Consti- 
tution. Except when enforcing or claiming relief under the statutory régulation’ 
of ratcs and prices, a citizen here cannot approach our Courts for the cxercjse of 
= any equity jurisdiction or inherent power, for reduction of rates and prices. We 
have had no citation to that effect. i 


I now address myself to the reasonableness of the rates charged. As the matter 
has been considered at length. by my Lord the Chief Justice, I am not elaborating 
on the same. The fixation of the impugned rates was pieccded by ah’ inquiry 
conducted by the Tariff Telephone Commission Committee in 1964. Its report 
has been made available to us. The report starts with the enumeration of the basis 
objective of tariff structure for telephone service, that it should carn adequatc 
revenue for efficient operation and continuous growth of telephone service on a 
sound economic basis, The tariff was revised, it is said,-on the basis of the Gom- ` 
mittee’s report. Willoughby in his Constitutional. Law of the United States, and 
Edition, Vol. III at page 1704, says; a a 


“ As regards the matter of legislatively fixcd rat-s, the judicial function cxtends 
no further, under American constitutional principles, than to determine whethcr 
these rates are so unreasonably low as to be ı njust to the companies rendering the 
services and thus to operate, as to them, as a taking of property without due process 
of law. Such legislatively fixed rates may not be questioned by the Courts upon 
the ground that they are too high, and, therefore, oppressive to the public, for 
it is the peculiar province of a legislature to determine what is just and reasonable 
as regards the public. When, however, the Courts are callcd upon to examine 
the validity of rates fixed by administrative bodies acting under a Icgislative 
authority so to do, but under a legislative mandate that the rates so fixed shall 
be just and reasonable, the situation is a different one. Here, the Courts may, 
and, in fact, are obliged, when the matter is presented to them in proper form to 
examine thes: rates not only as regards their reasonableness and justners to the 
companies rendering the services, but as regards also their reasonableness or just- 


-æ 
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ness to the public. ‘Thus, it is competent for the Courts to hold a given rates to 

_ be illegal because so low, under all the circumstances of the casc; as not to yield 
a reasonable percentage 1eturn to th: company upon the fairly valued property 
used by it. The Courts may also hold such an administratively determincd rate 
to be so high as to be unduly oppressive or extortionate to the public. It is, 
however, to be noted ‘that;in fact, the Courts have seldom, if ever, found it neces- 
sary to hold an administratively fixcd rate invalid upon this last ground. How- 
ever their power so to do has been repcatedly asserted.” 


The contention of Mr. T. R. Maniis that the Telcphone Department has earned 
considerable surplus, profits ranging from 16.2 per cent, in 1959-60 to 19'I per cent, 
in 1964-65 even under the old rates. Mr. Mohan Kumaramangalam has worked 
out the rates of return for the years adopting commercial accounting and has shown 
a return of 2.31 per cent, in 1963-64 and 3.34 percent, in 1964-65. The actual 
figures regarding income and expenditure are not in dispute. The contention 
pressed by Mr. Mani seriously is that the percentage of return should be calculated 
without deducting from the surplus, funds set apart for capital expenditure and 
expansion, Another point made by Mr. Mani is that labour charges on expansion 
programmes should be treated as productive wages and capitalised and not treated 
as revenue charge. Per contra Mr. Mohan Kumaramangalam points out that, 
if the service is a private concern, a considerable part of the surplus would go towards 
income-tax and royalties. That being 80, it is stated, it stands to reason that the 
Department can plough backinto the service, for development and expansion, a 
sizable part of the surplus that would otherwise have gone towards.taxes and royal- 
ties. It ig shown that, if so done; the percentage of return would be just about the 
fair and reasonable return referred to in the American cases, The finances of the 
Department are the subject of budget proposals presented to Parliament. The 
revenuc and expenditure of the department are placed before Parliament for dis- 
cussion, Here we have a legislative -prescription of rates, no doybt, fixed by the 
executive under statutory powers. We have to start with an initial presumption 
of reasonableness. True, the rates are only laid before Parliament and the conten- 
tion is open that the protection offered is not as high as it ought. tobe. May be 
the present method of fixing rates, without a statutory right of hearing, to the con- 
sumers, is unsatisfactory. In England, public utility charges are subject to detailed 
examination’ and potential opposition by Consumers Councils and many of the 
public enterprises have a statutory duty to supply their products as cheaply as pos- 
sible—see section 1 (6) of the Electricity Act,"rg47, section 1 (8) of Gas Act, 1948 
and section 2 (1) of Civil Aviation Act 1946: Here the responsibility to Parliament 
and Parliamentary vote of the cstimate may be -expected to secure the necessary 
social control of the rates in the intercst of the public’ Counsel are agrecd: that 
for efficient service, the enterprise must be run on commercial line and the rates 
must be framed and based on commercial principles. May be in a highly profit- 
able public enterprise where the demand is high, there will be a veiled element of 
taxation in the surplusearned. On the materials now placed before us, considerable 
though they arc, notwithstanding the several treatises and decisions of the United 
States Supreme Court on rate making in respect of public utility service referred to, 
do not think I can say that the rates are exorbitant or unreasonable. The reason- 
ableness of rates may be :eferred cither to the financial necds of the cnterprise or 
to the necessity of consumers. The telephone service forms.a category by itself 
ag every, cxpansion in the network and every improved facility adds to its utility 
for the individual subscriber. Fixation of ratcs, particularly in public utility con- 
cern, calls for harmonising conflicting demands. Having been taken through the 
figures, I agree with my Lord the Chief Justice that we cannot sce our way to strike 
down or interfere with the imp d tariff upon any Icgal principle in the exercise 
of our jurisdiction under Article 226 of the Constitution. Neither the public 
utility rate principle, developed im the United States, nor any common law view of 
public utility rates, calls for holding-that the charges now levicd-are unreasonably 
high or exorbitant or colourable device and so outside the power conferred under 
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section 7 (2) («) of the Indian Telegraph Act. Nor is any fundamental right of 
the subscriber shown to be adversely affected by the rise in the rates. 


It follows that the appeal succeeds. 
V.S. — Case-law discussed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— Mr. Justick T. Ramaprasapa Rao, 


P. S. Venkatachalapathy Iyer & Sons, through one of its partners 
Sri P. G. Mohanram .. Petitioners 
De 
. Subramaniam Go. through one of -its partners 
Sri T, Re Subburamu and others 3 Respondents. 





Dishonour of a bearer cheque—Liability of the drawer—Countermanding 
cheque—Sections 30 and 98 (b) if could be read together. 


Section go of the Negotiable Instruments Act says that the liability of a drawer 
in the case of dishonour of a cheque can cnly be in a case where the notice of 
dishonour has been given to the drawer as hereinafter provided. Section 98 
deals with cases where such notice of dishonour is. unnecessary and one such 
case is that if the drawer has countermanded the payment no such notice of 
dishonour is necessary in order to charge the drawer. That is the case here. 
Further tbis is a casewhcre negotiable instrument isa bearer chèque. Considera~ 
‘tions which might arise in the case of an account payee cheque or a crossed cheque 
cannot casily be applied to a case of a bearer’cheque. It is' practically issued. 
by a.drawer to the drawee for the purpose of ivamediate negotiation and without 
any further operation of mechanics attached ‘to it. It is therefore difficult to 
agree with the contention that section g8°(b) ought to be read independently of 

. section 30. On the other hand’, section 98 (5)-is an exception to section 830 and 
would certainly have to be-read together. É l 


Petition under section 25 of Provincial Small Cause Courts Act praying the 


High Court to revise the decrec of the Sub-Court, Madurai in 8.C. No. 118 of 1965, 
etc. l í i 


Negotiable Instruments Act (XXVI of 1881), sections 30 and 98 (b)— salar ald 
0 


O. V. Baluswami and Manicka, K. Ramalingam, for Petitioner. 
S. Gopalaratnam and P. N. Venugopalan, for Respondents. 
The Court delivered the following . ` i 


Joupomanr.—No question of law or error of jurisdiction arises in both the civil 
revision petitions. No doubt the learned Subordinate Judge, Madurai, has com- 
mitted certain errors in characterising a payee of a holder in due’ course which is 
unknown to law merchant.’ That apart, I have looked into the records and heard 
Mr. O. V. Baluswami, learned Counsel for the petitioner, who. is the first defendant 
in the action. -Both the revision petitions arise out of suits filcd by the first respon- 
dent against the petitioner as the first defendant and the second respondent as the 
second defendant. The parties will hereinafter be described as plaintiffs and defen- 
dants. The first defendant had dealings with the sccond defendant and he was 
admittedly advancing monies in conncction with such business dealings. On 
and December, 1964, the first defendant gave a post-ddted cheque dated 5th 
January, 1965, in one case and on 7th December, 1964 a similar post-dated cheque 
dated 12th January, 1965, in the other case. The second defendant, who had to 
buy on credit yarn from the plaintiffs passed on both the cheques to the respective 
plaintiffs and sought liquidation in part of the amounts by then due by him to the 


—_—_—_—_—_—_— OS —Ke—L? 





*C.R.P. Nos. 718 and 1745 of 1967. 28th March, 1969. 


\} -VENKATACHALAPATHY IYER & SONS v. SUBRAMANIAM CO. (Ramaprasada Rao, J.). ST 


respective plaintiffs. The plaintiffs in each of the above actions presented the: 
cheque so over by the second defendant for encashment. It may at once’ 
be noted that both the cheques were bearer cheques. When the chèques were 
presentcd by the plaintiffs as holders in due course, the cheques were returned with- 
the endorsement “stop payment effected by the drawer.” It is not in dispute, 
that the drawer, namely, the first defendant, of both the cheques stopped such- 
payment in both the cases. It is contended that he had to stop such payment 
because the second defendant was not in a position to supply the towels which he 
had to manufacture and deliver over to him in return of the advances so ved 
by the second defendant from the first defendant. But this story was not believed: 
by the Court below. The first defendant having thus countermanded the cheques, 
timately went into the hands of each of the plaintiffs in the actions as above 

were dishonoured, the plaintiffs, independently had recourse to Court for realisa- 
tion of their amounts due on the strength of the dishonoured cheques. The first 
defendant curiously raised the plea that the plaintiffs were not holders in due course 
of the negotiable instrument in question and in any event there was no considera- 
tion for the endorsement or transfer made by the second defendant in favour of each 
of the plaintiffs. On all the questions of fact as above the Court below found 
against the first defendant. - : 


Mr. Baluswami, learned Counsel for the petitioner (first defendant) however, 
contends that the plaintiffs in each of the cascs cannot-be deemed to be a holder 
in due course and no notice of dishonour as prescribed under section 30 of the 
Negotiable Instruments Act having becn given, the suit is not maintainable. He 
no doubt fairly invited my attentions to section g8 (b) of the Act, but, however, 
contends that each section operates respectively in their ficld and the content and 
effect of one cannot be telescoped into the other and thercfore the plaintiffs in 
each of the civil revision petitions ought to have becn non-suitcd.: i 


r ogg 


I am unable to agree with this contention. Section go provides an answer for 
the question posed. Section 30 says that the liability oF a drawer in the case of 
dishonour of a cheque can only be in a case where the notice of dishonour has been 
given to the drawer as hereinafter provided. Learned Counsel did not bring to my 
notice any other provision in the Negotiable Instruments Act, to substantiate this 
limitation expressly provided for in sectiom 30. The only place where a ‘provision. 
as contemplated by section 30 has been made appears to be in section g8.. Section 
g8 deals with cases where such notice of dishonour is unnccessary and one such case 
is that if the drawer has counter manded the payment, no such notice of dis- 
honour is necessary in order to charge the drawer. That is the case here. Further 
this is a case where the negotiable instrument is a bearer cheque. Considerations 
which might arise in the case of an account payee cheque or a. crossed cheque 
cannot easily be applied to a case of a bearer cheque. It is practically issucd by a 
drawer to the drawee for the purpose of immediate negotiation and without any 
further operation of mechanics attached to it. .I am, therefore, unable to -agree 
with the learned Counsel for the petitioner that section 98 (b) ought to be read inde- 
pendently of section,.go. ` On the other hand, section 98 (b) is an exception to section 


go and would certainly have to, be read ‘together. 


I have already found that questions of fact have’ been found against the peti- 
tioner and he cannot canvass the correctness of such findings cven ough the revi- 
sion petitions are under section 25 of the Provincial Small Cause Courts Act. In any 
event, I bave considered such factual details also, and I am satisfied that-the counter- 
manding of the chequc in each of these cascs -by the first defendant is without any 
justification whatsoever and the plaintiffs in each of the suits as above did not haye 
any notice of such countermanding before-they presented the cheques for pay- 
ment and that the cheques were accepted by them, in part payment of the debts due 
by the second defendant towards supplies of yarn made by the plaintiffs to the second 


8 
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defendant. In these circumstances, the judgments of the Court below are correct 
and the civil revision petitions are dismissed with costs in C.R.P. No. 718 of 1967. 


VME. ` oe = Petitions dismissed. 
- IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
' PRESENT :—MhR. JusTICR R. SADASIVAM. 
V. Subramaniam “` 4.  Petitiona” 


Criminal Procedwe Code (V of 1898), section 145—Order under—Disobedience—M ens rea— 
No likelihood of breach of peace-—Section 188, Indian Penal Code (XLV of 1860). 


-On the question whether in the facts and circumstances of the case disobedicnce 
of the order passed under scction 145 Criminal Proccdure Code cntailed one or 
other of the three consequences mentioned in section: 188 of the Indian Penal Code, 


Held, that beforé a person could be punished for disobcdicnce of an order under 
section 145 Criminal Procedure Code, there should be.evidence that this act of dis- 
obedience caused or tended to cause a riot or affray. But therc is no such finding 
in the present case that the act of the petitioner causcd or tended to cause riot or 
afiray. The order under section 147, Criminal Procedure Code, was passcd on 
13th November, 1962 and the disobedience complaincd of was nearly three and 
half years later on 12th May, 1966. Having regard to the long interval between 
the date of the order and the date of disobedicnce of the same, the likelihood of 
the breach of the peace being caused by reason of the disobcdience of the order 
could not be presumed. 


Petition under scctions 435 and 439 of the Code of Criminal Proccdurc, 1898, 
praying the High Court to revise the Judgment of the Court of the District Magis- 
trate (F) South Arcot at.Cuddalore made in C.A.No. 217 of 1966 on his file dated 
28th October, 1966 (C.G.No. 2832 of 1966 on the file of the Court of the Sub Magis- 
trate, Tindivanam). 


C..R. Venkatanarasimahan, for Petitioner. 


R. Veeramani, for Public Prosecutor for State. 

Ky Swamidurii, for P.W. 1. 
_ - The Court made the following | Doa 
-1* ORDER.— Petitioner Subramaniam was convictcd under scctions 447, 379, and 
188 Indian Penal Code, arid sentenced to undergo R.I. for two months on each of the 
first two counts and simple imprisonment for one month on the last count, by the 
Sub-Magistrate, Tindivanam, and the scntenccs were ordered: to run concurrently. 
But the learned District Magistrate, South Arcot, on appcal sct'aside the convictions 
under sections 447 and’$79, Indian Penal Code, ‘and the sentences imposcd in respcct 
of the same, but confirmed the conviction of the petitioner only under scction 188, 
Indian Penal Code, and modified the scntence to one of finc of Rs. ioo in default 
to undergo simple imprisonment for one week. 


The complaint in this case was preferred by the Sub-Divisional Magistrate, 
‘Villupuram, on the ground that an order passcd in M.C.No. 189 of 1962 ‘on the 
file of that Court on 13th November, 1962 was disobeyed by the petitioner on 12th 
May, 1966. The petitioner was the roth respondent in the proceedings under section 
145, Criminal Procedure Gode, and he claimed item-8 in the schcdule of properties 
in the said petition, which is the subject matter of the present case, as having becn 
taken by him on lease from the original owner, Padmanabha Gramani. It should 
be noted that the claims which led to civil disputcs and the procecdings under section 
145, Criminal Procedure Gode, were between persons who claimcd title as heirs 
of the said Padmanabha Gramani. In fact, an order of interm injunction was passcd 
by the High Court against the petitioners in the procccdings under scction 145 





* Cr. R.C. No. 288 of 1967. a E 
Cr.R.P. No. 285 of 1967. 4 22nd November, 1968. ` 
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‘Criminal Procedure Code, Sri C.K. Venkatanarasimhan appearing for the petitioner 
p pokoa the validity of the ordcr under section 145, Criminal Procc dure Code, on 

¢ above materials ; but in my opinion, he is not cntitled to do so as he failcd to seck 
relief by taking proceedings against the said order, which, has become final. Sii 
‘G.K. Venkatanarasimhan has also taken a ground that the order under section 145, 
Criminal Procedure Code, has not hcen promulgated. But he-fairly conccded that 
he-could not urge such a ground as he was a party who took part in the procccdings 
‘in which the order was passed against him and others. 


= The main contention to be considercd in this case is whethcr the disobdicnce 
of the order passed under section 145, Criminal Proccdure Code, entailcd one or 
‘Other ‘of the three consequences mentioned in scction 188, Indian Penal Code. 


The first consequence mentioncd in section 188, Indian Penal Code, rc fers to 
such disobedience which ‘ causes or tends to cause obstruction, annoyance or injury, 
‘or risk of obstruction, annoyance or injury, to any persons lawfully cmploycd ’. 
‘Obviously, this clause could have no application to the order in question. It would 
generally apply to cases where orders passed kave to be enforccd by quasi officials 
directly or through othtrs, lawfully employed by them. It is not necssary to state 
-who all could be considered as coming within the clause ‘ persons lawfully employed’. 
‘The earlier part of third para of section 188, Indian Penal Code, refers to the second 
consequence, namely, ‘such disobedicnce* which ‘ cause or tends to cause danger to 
‘human life, health or safety’, This will apply to cases of disobcdicnce of orders 
‘passed under Chapter X of the Criminal Proccdure Code to prevent offences 
falling under Chapter XIV of the Indian Penal Code relating to public nuisanccs 
-and similar cases, The third consequence referred: to in the latter part of the 
third para of section 188, Indian Penal Code is one’ relevant to this case, namely, 
such disobedience of the order which ‘ causes or ténds to cause a riot or afħay’. 


The order under ‘section 145, Criminal Procedure Code, could be made only 
‘when the dispute as to immovable property is ‘likely to cause breach of the pcace ’. 
If such an order is disobeyed’ and it “ causes or tends to cause a riot or affray’, the 
‘Person disobeying such order ought to be punished as thé object of the order is to 
prevent breach .of the peace. But before’a person could be punished for dis- 
obedinece of an order under section 145, Criminal Procedure Code, there should be 
-evidence and a definite finding passed: on that’evidence that his act of disobcdicnce 
caused or tended to cause a riot.or affray. -I have already pointed out that' therc is 
no such finding by either of the Courts.below that the act of the petitioner causcd 
or tended to cause riotor affray.’. The order under tection 145, Criminal Procedure 
"Gode, was passed on 13th Novembe.-, 1962 and the disobedience complained of was 
nearly three and half years later on 12th May, 1966., Hving regard to the long 
interval between the date of the order and the date of disobedience of the game, - 
the likelihood of the breach of the case being caused by reason of the disobedience 
of the order could not also be presumed. The Courts below have failcd to note 
that mere disobedience of an order promulgated by a public servant is not in itself, 
-an offence unless it entails one or other of the “consequences mentioned in section 


ro ' 


188, Indian Penal Code.-' 


The learned District Magistrate has acquitted the petitioner in respect of 
both the offences under sections 447 and 379, Indian Penal Code. So far as the 
offence punishable under section 379, Indian Penal Code, is concerned, he was of the 
view that the ingredients of the said offence have not been made out’. He has 
-observed that, ‘it cannot at all be said, having regaid to the facts of this case, that 
the appellant cut and carried away the casuarina from the thope with any dishonest 
intention’. He has observed that, it is obvious that he had done so in an attempt to 
sct up his title to the casuarina standing threon, however ill founded his claim may 
be’. This finding itselfis inconsistent with the mens rea required namely, knowingly. 
-disobeying an order so as to result in one or. other of the consequences, mcntioned 
in section 188, Indian Penal Code. It should be noted that the order was passed 
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about 3} years prior to the occurrence in this case. I looked into the oral evidence 
adduced in this case. P.W. 1 Jagadeesa Gramani has merely spoken to the fact 
that the trespass as well as the removal of the casuarina trees was about 10 or 15 
days after the cyclone and that he came to know of the same by a letter received by 
him about } months prior to his giving evidence. P.W. 2 Kannan, P.W. g 
Peal aad PW. a Meacan who alarak p tiewemoval of tic casuarina 
trees by the petitioner, have not even whispered that there was any likelihood of the 
breach of the peace. 


For the forgoing reasons, the conviction of the petitioner under section 188, 
Indian Penal Code, cannot be sustained and it is set aside. The petitioner is 
acquitted even in respect of the charge under section 188, Indian Penal Code, and 
the fine amount, if collected is ordered to be refunded to him, 

The Criminal Revision Case is allowed. 

V.M.K. Criminal Revision 
7 case allowed. 
IN THE HIGH COURT OF JUDIGATURE AT MADRAS. 
PRESENT :—Mnr,, JusTiazg K. S. PALANIgWAMY. 





K. Venugopal a vs Petitioner® 
D. l i . | i 
P. S. Doyal Prasad “ a ~ a. Respondent. 


Madras Buildings (Lease and Rent Control) Act (XVIII of 1960), sections 7 ando (2) (i) — 
Scope— Tenancy agreement—Stipulation that the tenant to pay rent in advance on the first 
of every month, if violates the provisions of the Act. . i 
The tenant of a non-residential building (petitioner) executed the letter Exhibit 
_P-1 agrecing to pay the landlord the rent in advance by the first of ¢ month. 
Exhibit-P-1 does not show that the tenant paid any amount by way of advance 
rent. Is the stipulation violative of the provisions of the Madras Buildings (Lease 
and Rent Control) Act, i960 =f gs u a E 
Held, that the amount payable by way of advance, as contemplated under 
section 7 of the Act, is distinct from the rent which a tenant, as in the instant case 
is liable to pay for every month. , In this section, the Legislatwie has specifically 
provided for adjustment of the advance. Such adjustment is out of place where in a 
case like this, the tenant is liable to pay. reht.at the commencement of every month. 
Therefore the stipulation in Exhibit. P-1 for payment of rent in advance.on the 
first of every month does not violate the provisions of the. Act. > «©. 
Petition under section 25 of the Madras Buililings’ Lease and Rêi , Control 
Act, 1960 praying the High Court to ‘Revise: the order of the Court of the Smalt 
Causes, (IV Judge) Madras dated 6th September, 1967 and made in H.R.A. No. 68 
of 1967 l C.No. 1697 of 1966 on the file of thé Court of Small Causes (VI Judge) 
Madras 5 1} . ' > w i f 


í ’ 4 EA AET yi? paat eI ' ’ ii EI 
Balasubramaniam, N. M. Manivarma, M. S. Ethiraj and A. S. Udygshankar, for 
Petitioner. 
M.A. Ghatala, for Respondent. . : 3 T 


The Court delivered the following a Sih oe 

Jupement :—This revision has becn filed under section 25 of the Madias Build- 
ings (Lease and Rent Control) Act, 1960, (hereinafter referred to as the Act) by the’ 
tenant of a non-residential building against the order of eviction passed by the 
Rent Controller, Madras and affirmed on appeal by the appellate authority on the 
ground that he had committed wilful default in the payment of rent at the rate of 
Rs. 25 per month from ist June, 1964 to 28th February, 1966. The premises in 
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question originally belonged to one Rathna Bai, to whom the petitioncr hed cxe- 
cuted the latter Exhibit P-1 on 1st March, 1957 agrecing to pay the rent in advance 
by the first of every month. The respondent-landlord purchased the premises’ 
from Rathna Bai, and thereafter, the petitioner made an endorsement of Exhibit 
P-1 on ist July, 1963 agreeing to pay rent at the rate of Rs. 25 pcr month 
as against Rs. 20 payable previsouly under the terms contained therein. Allcging 
that the petitioner had committed wilful dc fault in the payment of rent for the months 
of April, to May, 1964, the respondent applicd for eviction of the petitioner. in 
ELR.C.No. 2733 of 1964 on the file of the Rent Controller, Madras. The Rent Con- 
troller found that there was wilful default in the payment of rent for the month of 
April, 1964 and directed eviction. Against that order, the tenant-pctitioner filed 
ELR.A. No. 223 of 1965 on the file of the Court of Small Causes, Madras. The 
Appellate Authority reveresed the decision of the Rent Controller and held that 
the default was not wilful. In that view, the petition for eviction was dismissed. 
That order was passed on 28th August, 1965. The respondent alleged in the peti- 
tion, out of which this revision has arisen, that the petitioner committed wilful default 
from st June, 1964 to 28th February, 1966. ‘The petitioner contended that he 
tendered the rent by money order, that the tender was refused by the respondent 
and that he had not committed default. The Rent Controller held that under the 
terms of the lease, the rent was payable by the first of every month for that month, 
that the tenders made by the petitioner was informed of his defaulty by notice, that 
in spite of such reminder, he committed default and that therefore the default was. 
wilful. He held that from ist June, 1964 to 28th February, 1966 the petitioner 
committed wilful default. In the appeal preferred by the tenant, the appellate 
authority agreed with the Rent Controller and dismissed it. 


Mr. Balasubramaniam, appearing for the petitioner, contended that the terms 
agreed upon by the petitioner under Exhibit P-1 are not in accordance with the 
provisions of the Act, that what was stipulated was payment of advance rent and 
that in as much as such a stipulation runs during the entire period of tenancy it is 
invalid. He developed his argument by contending that under the provisions of 
the Act, the landlord is entitled to claim only one month’s rent as advance and that 
the contract between the parties as evidenced by Exhibit P-1 violates that mandatory 
provision, I am conviced that though this argument is ingenious, it is devoid of 
substance. Section 10 (2) (i) of the Act fixes the time for payment of the rent. 
According to that scction, the tenant is liable to pay or tender the rent due by him in 
ag oe ola ener ee 15 days after the expiry of the time fixed in the agree- 
ment of tenancy wi 
the last day of the month next following that for which the rent is payable. This 


ment should be only after the expiry of the month for which rent is payable. Parties 
may stipulate for payment of the rent on the first of the month for which rent 1s 
payable or during the period of the month for which the rent is payable or at the end 
of that particular month. If any date is fixed, the tenant is bound to pay the rent 
within 15 days there after. The Legislature had made provision foracase where 
there is no such agreement between the parties ‘as regards che date of payment. 
In such a case, the rent is payable by the last day of the month next following 
that for which rentis payable. The question is whether in a case where the agree~ 
ment between the parties is for payment of the rent on the first of the month for 
-which rent is payable, such a stipulation can be said to violate’ the provisions of 
the Act. Section 7 of the Act gives power to the landlord to receive or stipulate for 
payment of an amount not ing one month’s rent by way of advance. Reliance 
is placed, upon this provision on behalf of the petitioner in support of the argument 
that what is required to be paid by the petitioner under the terms of Exhbit P-1 


amounts to payment of more than one month’s rent in advance as he is required to 
pay every month rent in advance. The fallacy underlying this argument is apparent. 
The amount payable by way of advance, as contemplated under section 7, is distinct 


from the rent which a tenant, as in the instant case, is liable to pay for every month. 
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The amount paid by way of advance is to be kept by the landlord to be adjusted or 
to be refunded to the tenant on the termination of the tenancy. But what a tenant, 
as the petiticner in this case, is liable to pay is rent for each month though the rent: 
is paid before the expiry of the month. Therefore such a payment cannot be terined 
as advance within the meaning of section 7. If the rent is paid on the first of every 
month, the liability of the tenant to pay rent for that particular month is discharged, 
and his liability arises only on the first of the next following month for payment of 
the rent for the following month. He is not entitled to say that what he had paid 
on the 1st of the previous month is advance and that he is not liable to pay rent for 
the subsequent month. In scction 7 of the Act, the Legislature has specifically 
provided for adjustment of the advance. Such adjustment is out of place where in 
a case like this, the tenant is liable to pay rent at the commencement of every month, 
It may also be noted in this connection that Exhibit P-1 does not show that the peti- 
tioner paid any amount by way of advance rent. Thatis obviously the reason why 
the parties stipulated that the petitioner should pay every month’s rent in advance 
on the first of that particular msnth. I therefore. reject the contention urged on 
behalf of the petitioner that the stipulation in Exhibit P-1 for payment of rent in 
advance on the first of every month violates the provisions of the Act. 


. In as much as the rent is payable ,as per Exhibit P-1 on the first of every month 
for that month, the rent should be paid before the 15th of every month according 
to section 10 of the Act. , Exhibit R-3 series are six money order coupons sent by the 
petitioner tenant and refused-by the respondent-landlord. , They cover the period. 
fon September, 1965 to February, 1966. Those: remittances were made after 
the due date. On ist November, 1965, the respondent landlord issued, the notice, 
Exhibit R-1 to the petitioner reminding him of his liability to pay the rent on the 
first of every month of and telling him that he was constantly committing default. 
In spite of that notice and in spite of the prior eviction petition filed by these respon- 
dent, the petitioner violated. the undertakiig given in Exlbit-P-1 did not pay or 
tender the rent within time. The period of such default was indeed long and the 
only inference possible is that the default was wilful. Both the Courts below were, 
therefore, right in holding that the. petitioner committed wilful default. ae 

In the result, the petition fails and is dismissed with costs. The petitioner is 

given two months’ to vacate. $ os “ee 

VMK. ; | a Petition dismissed, 

IN THE HIGH GOURT OF JUDICATURE AT MADRAS. - 
pna PRESENT —MR. Justice S. GANESAN. ~ ` i 
Doraipandi Konar : . n ~Petitionn* — 
0. ° . ; : 
P. Sundara Pathar l Doa '.. uRespondent. . 
Madras Building (Lease andRent Control) Aci (XVIII of 1960) , section 2 (7) and 22 and 

Transfer of Property Act (IV of 1882), section 108 (f) and (m) Leasé of house propariy— 

Repairs— Liability for cost— Rent Control Act— Complete Code excluding the Central Act— 

“ Repairs and Improvemsnis”— Distinction— Flooring and wall made up of mud— 

Demolition Cement floor and brick walls put up by tenant—Not repairs—Landlord: not 

liable to meet cost—Contract Act (IX of 1872), section 70—Applicability— Words and 

Phrases—Rsep ai1s—Improvements’’. 

The flooring and walls of the tenant’s portion were made of mud and the pre- 
mises had a common thatched roof with the other two portions of the building, 
The tenant renewed the entire common thatched roof, demolished to old mud 
walls and put up brickwalls instead on three sides and laid a new cement floor 
instead of the old mud floor. The landlord unsuccessfully obstructed the tenant 
from carrying out the operations. On the question of the liability for the cost of 
such operations, the Subordinate Judge in appeal held that the landlord was 
liable tor the entire cost. Hence the revision at the instance. of the landlord. 
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Held, the landlord is not liable for the cost of the work. 


The Madras Buildings (Lease and Rent Control’Act (XVIII) of 1960) is a. 
complete code in regard to the rights and liabilitics of the landlord and tenant 
in respect of repairs to the building and it is not permissible for a landlord or 
a tenant in cases governed by the Act to fall back upon the provisions of secticn. 
108 of the Transfer of Property Act or the contract of tenancy for determining 
their rights and liabilities in respect of repairs to the buildings. 


Section 22 of the Madras Act (XVIII of 1960) clearly implics that there is a. 
duty on the part of the landlord to make necessary repairs to the building within. 
a reasonable time after notice by the tenant; and section 2 (7) while setting out 
the meaning of the term ‘repairs’ clearly excludes from the definition addi- 
tions, improvements or alterations cxccpt in so far as they are necessary to carry- 
out such restoration. : 


While the Landlord under Madias Act (XVIII of 1960) has an obligation to- 
make necessary repairs to the property, section 108 (f) Transfer of property 
Act imposes an obligation only on the tenant to carry out certain repairs and. 
casts an obligation on the landlord to carry out only such repairs “ which he is. 
bound to make to the property.” Which means only those repairs which the 
landlord is bound by an express contract to make. - = % 


Section 2 (7) of the Madras Act defining the word “repairs” lays emphasis. 
on the word ‘restoration’ and enacts that repairs do not include additional. 
Improvements or alterations except in so far as they are necessary to carry out 
such restoration. ‘The term “improvements ” has not been defined in the Act 
and the meaning and import of the term must be gathered from the dictionaries 
and decisions...: -$ N ga 

The basic idea underlying the concept of repairs is restoration ọf a building to. 
its original condition. This implies that the old structure is retaincd and is 
renovated from the damaged conditions, to its original round state. Repair 
always involves an element of renewal, but renewal of the whole and substantially- 
the whole cannot be termcd repair. propér. Where the building is completely 
demolished and a new structure put-instead, it would normally be reconstruction, 
not repairs proper. In addition material alteration or anything which-substan-- 
tially improves a thing in value from the original condition except in so fer as it is. 
necessary to carry out such restoration cannot be said to be-merely repair of that 
thing, it will be bringing into existence an altered thing, an improved thing, a. 
new thing for all intents and purposes. ) “ — 


Held on facts What the tenant has done amounts to a reconstruction and not- 
mere repair as contemplated by the Act (XVIII of 1960). Assuming that it is 
repairs it has been done without the previous consent of the Rent Controller and 
hence the cost cannot be recoverred from the Landlord. Even if the case falls 
under section 108 of the Transfer of Property Act it is not the case of the tenant- 
that there is any term in the tenancy agrccmont casting an obligation on the 
landlord to effect any repairs to the building. In addition section 108 docs not- 
confer any right on a tenant to effect a reconstruction of or improvements to the- 
‘building to claim compensation. 

Also Held, section 70 of the Contract Act cannot be legitimately invokcd since- 
it is difficult to say that the act of renovation done by the tenant was lawfully 
done for the landlord. In order to merit compensation under section 70 of the 
Contract Act services rendered must have been acquisced in by the other party. 
It cannot justify the officious obligations in respect of serviccs which the person 
sought to be charged with did not wish to have rendered. “ 


Petition under section-115 of Act V of 1908 praying the High Court to revise- 
the decree and judgment of the Court of the Subordinate Judge, Madurai, datcd. 


21st October, 1967 and passed in A.S. No. 221 of 1967 (O.S. No. 222 of 1966 on the- 
file of the D.M.C., Melur). 
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S. Kothandaramanyanar, for Petitioner. 


. V. Balasubramaniam, V. Kunchithapatham and N. V. Balasubramaniam, for 
Respondent. 
The-Gourt delivered the following 


JupGMENnt.—The landlord is the revision petitioncr hercin and he is aggrievcd 
-that the Subordinate Judge of Madurai had by bis judgment in A.S. No. 221 of 
1967 reversed the judgment of the District Munsif, Melur, in O.S. No. 222 of 1966 
.and decreed the suit for a sum of Rs. 835-30 proved to have been spent by the 
respondent tenant. 


The respohdent is running a tea shop in the eastern and northern portion of a 
“building at a monthly rent of Rs. 40. The flooring of the respondent’s portion was 
made of mud and the walls also similarly were c of mud; and the premises have 
a common thatched roof with the other two portions of the building As the peti- 
rtioner landlord refused to renovate the rcof which was leaking in the rains and to 
-repair the mud floor and to put up walls in the place of the mud walls which had 
fallen in spite of his requests and a notice, the respondent renewed the entire that- 
ched roof which was common to his premises as well as the other portions of the 
“building, demolished the old mud walls and put up brick walls instead on three 
-sides and laid a new cement floor instead of the old mud floor. The titioner 
“unsuccessfully obstructed the respondent from carrying out the said operations while 
they were going on and later refused to meet the charges amounting to Rs. 835-30 
-proved to have been spent by the respondent. 


- The learned District Munsif is of opinion that the respondent was entitled if 
at all, only to replace the old mud walls with new mud walls and to repair the mud 
“floor and had no right to replace the mud walls with a brick wall and the mud floor 
‘with a cement floor but upheld the respondent’s act in renovating the entire thatched 
roof and he held that the respondent would be entitled to recover, if at all only a 
sum of Rs. 592-87P. But he found, that, as the respondent had not applied to the 
“Rent Gontroller for permission to replace the roof, walls and mud under section 22 
of the Madras Buildings (Lease and Rent Control) Act, 1960, he is not entitled 
to recover any amount and accordingly dismissed the entire suit. He ig of opinion 
\that the provisions of section 108 (f) of the Transfer of Property Act which relate 
-to the rights of a lessee in case of repairs not done by the lessor within a reasonable 
time of notice cannot be invoked, after section 22 had been enacted in the 


“Buildings (Lease and Rent, Control) Act (XVIII of 1960). 


The learned Subordinate Judge of Madurai-however is of opinion that section 
-22 of the Act is not a complete code by itself, defining the rights and liabilities of 
-the lessors and lessees, that section 108 of the Transfer of Pro Act continues to 
apply to cases like the present one, that what the respondent cffected were only 
repairs and not a reconstruction of the building and that, as the petitioner landlord 

“has refused to carry out the repairs, the respondent was entitled to recover the entire 
' amount claimed by him. Hence the revision. It may be observed that he, how- 
ever, repelled the contention that section 70 of the Indian Contract Act was 
: applicable to this case. 

The first question which arises for consideration is whether the respondent is 
entitled to base his claim upon the provisions of section 108 ( f) of the Transfer of 
-Property Act, gen na te provisions of section 22 of the Buildings 
and Rent Control) t. In order to appreciate the contention of the learned 
‘ Gounsel, it is desirable to set out the relevant provisions of these two Acts. 


‘Section 2 (7) of the Rent Control Act defines repairs as ‘ the restoration of a 
building to a sound or good state after decay or injury, but does not include addi- 
tions, improvements, or alterations except in so far as they are necessary to carry 
out such restoration’ ”. 

‘The provisions ‘of section 14'(1) in so far ‘as they deal with- repairs 

-read thus :— l 
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“ Notwithstanding anything contained in this Act, but subject to the provisions 
of sections 12 and 13, on an application made by a ord, the Controller shall, 
if he is satisfied— - l ol 

(a) that the building is bona fids required by the landlord for carrying-out 
repairs which cannot be carried out without the building being vacated; pass an 
order directing the tenant to deliver poss ssion of the building to the landlord 
before a specified date.” 

Section 22 in so far as it relates to ordinary buildings reads thus : w A 
“Ifa landlord fails to make necessary repairs to the building within a-reason- 
able time after notice is given by the tenant in the case of any other building 
the controller may direct on an application by the tenant that such repairs-may 
be made by the tenant and that the cost- thereof may be deducted by the tenant 
from the rent payable for the building; Providéd that the cost of repairs, and the 
deduction thereof which the Controller:may authorise shall not exceed im any 
one year one-twelfth of the rent payable in respect of the ` building for that 
year.” No l D : 

Section 108 of the Transfer-of Property Act states thug.: 7 


“ In the absence of a contract or local usage to the contrary, the lessor and ` thé 
lessee of movable property, as against the one another, respectively,- posses, 
the rights and are subject to the liabilities menticned in the rules next followings 
or such of them as are applicable to the property leased:- 

-> (B) Rights and liabilities of the lessee. (f) if the lessor neglects to make 
within a reasonable time after notice, any repairs which he is bound to make to 
the property, the lessee may make the sanie himself, and deduct the expense of 
such repairs with interest from the rent, or otherwise recover it from the lessor; 
(m) the lessee is bound to keep, and on the termination of the lease, to restore, 

_ the property in as good condition as it was in at the time when he was put in 
possession, subject only to the changes, caused by reasonable wear and tear or 
irresistible force, and to allow the lessor and his agents, at all reasonable times 
during the term, to enter upon the property and in inspect the condition thereof 
and give or leave notice of any defect ın such condition; and; when such ‘defect 

_ has been caused by any act or default on the part of the lessee, his servants or’ 

. agent, heis bound to make it good within three months after such notice has been 
given or left.” = - 1 ; 

The provisions of section 22 of Act XVIII of 1960 clearly i ply that there is 

a duty on the part of the landlord to make necessary repairs to the building within 
a reasonable time after notice by the tenant; and section 2 (7) of Act XVIII of 
1960 while setting out the meaning of the term “‘ repairs ’’ clearly excludes from the 
definition additions, improvements or alterations except in so far as they are ne 

to carry out such restoration. I may add that the provisions of section 108 Cf) 

of the Transfer of Property Act refer to only cases of repairs to be done bya land- 

- lord, and, by implication, exclude additions, improvements or alterations from his 

obligation in the same manner as had been done by Act XVIII of 1960. 

There is however pee soar Goes difference between these two facts and. it is 

this, While the landlord er Act XVIII of 1960 has an obligation to make neces- 

repairs to the property, section 108 of the Transfer of Property Act imposes 
ace tion only on the tenant to carry out certain repairs and casts an obligation 
on the ord to carry out only such repairs which he ts bound to make to the properiy. 

The word “ any repairs which he is bound to make to the property ” found in section 

108 ( f) of the Transfer of Property Act have been interpreted by the Courts to 

mean only those repairs which the landlord is bound by an express contract to 
; } cae - i : 


‘Section 108 (m) of the Transfer of Property Act contemplates two implied 
covenants on the part of the tenant: (1) to keep the property in repair, ie., to main- 
tain the pro in the same condition at all times during the whole term of the 
leaso and (2) to restore in repair, fs, to -restore the premises in as good a 

9 
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condition as he found the property. This obligation.does not cover cases of 
damage ‘caused by friction of the air, exposure and ordinary use and also cases of 
damage due to an extraordinary cause, such as storm, flood or accidental fire. 
Reading sections 108 (f) and (m) together the position ‘is clear that the lessor is 
under no liability to repair in the absence of an express contract making 
him liable. rr 

It thus appears that, in cases governcd by scction 108 of the Transfer of 
Property Act, neither the tenant nor the landlord is bound to carry out repairs 
caused by reasonable wear and tear or even by irresistible force and that the tenant 
is liable to rectify only those defects which have been causcd by any act or default 
on his part or on the part of his servants or agents, Under the Act XVIII of 1960, 
it appears howcver that repairs which are necessitated by, rasonable wear and 
tear or irresistible force have to be carricd out by the landlord. 


The second difference lies in this. While under the Transfer of Property Ac 
in the case of repairs which the landlord was bound to make under express covenant, 
the lessee may make the same himself after notice to the landlord and deduct all 
the expenses he had incurred in respect of such repairs with interest from the rent 
or otherwise recover it from the lessor under Act XVIII of 1960, the tcnant cannot 
make the repairs by himsclf and cannot deduct all the expenscs of such repairs 
with interest from the rent, or otherwise recover it from the lessor. In such cases, 
he is bound to apply to the Rent. Controller for directions and when the, landlord 
refusos to make such repairs after request and can make the repairs only cn permis- 
sion by the Rent Controller and the cost of the repairs which can deducted by the 
tenant from the rent canhot exceed one month’s rent. a 


On a comparison of the provisions of thé Transfer of Property Act and Act 
XVIII of 1960, I have no doubt in my mind that the Madias Legislature had inten- 
ded the Madras Buildings (Lease and Rent Control) Act (XVIII of 1960) to be a 
complete code on the rights and liabilitics of the landlord and tcnant in respect of 
repairs to the building and tbat it is not permissible for a landlord or a tenant in 
cases governed by Act XVIII of 1960 fall back upon the provisions of section 108 
of the Transfer of Property Act or the Contract of Tenancy for determining their 
rights and liabilities in respect of repairs to the building. ‘The provisions of Act 
(XVIII of 1960 appear to be carefully designed and worded so-as to cover all the 
important aspects of the problems relating to repairs to the building; and it is 
dificul t to say that the Act XVIII of 1960 had left out any aspect relating to repairs 
untouched, leaving the parties to have their rights settled under, the. Transfer of 
Ten Act or the Contract of Tenancy in respect of “repairs”, It names the 

ord as the person who has to carry out the repairs and comprehensively sets 
out the nature of the repairs he is bound to carry out to the ‘building, the 
circumstances under which the tenant can get the repairs done and the extent of 
compensation which he will be entitled to if he carries them out with his own 
funds. It is salso sets out the limit of the landlords obligation to cficct repairs- 
and excludes additions; improvemcnts, and -alterations from that category. 


The learned Subordinate Judge has relicd on the decision of Mack, J., in 
Ramakrishna Mudaliar v. Munafi Shatb1, and I have sen the original orders itself. 
That was a case under the Madras Buildings (Lease and Rent Control) Act XXV 
of 1949 and the decision is to the effect that section 11 (2) of that Act appears to 
have been enacted in order to give some protection to tenants in occupation of 
houses without the safeguard of a lease agreement with a specific covenant to repair 
to obtain relief from the landlords who negligently refuse to do any repairs and some- 
times use this as a weapon for the purposes of vacating tenants by making them so 
uncomfortable that they vacate the premises and that a tenant who has a lease agree- 
ment with a specific covenant to repair is not fettered or restricted by section 11 (2) 


of Act XXV of 1949 and can enforce his covenant to repair under the ordinary law 


L 


1 (1955) 1 MLJ. 62 (bort Notes). 
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through ordi Courts. Mack, J., has pointed out that in Mohamed: Unny v. 
. Unniri?, ` a Bench of this Court had held that the jurisdiction of a civil Court to 
entertain a suit by a landlord for eviction of-a tenant and to pass a decree therein 
is not expressly or impliedly taken away by the provisions of Act XXV of 1949. 


If Mack, J., had intended to lay down as an absolute rule that the terms of-a 
tenancy agreement will override the specific provisions of this Act in all cases even 
on matters specifically dealt with by them, I must say that I respectfully di : 
in any case, I am clear that the decision cannot apply to Act XVIII of 1960. 
I am willing to concede that, where the Rent Control Act has not made any pro- 
visions in respect of certain rights and Liabilitics of the tenant and the ord in 
certain matters, and had left them open and untouched, it would be open to them 
to fall back upon thcir express covenants for enforcement of such rights and liabi- 
lities, or on the provisions of the Transfer of Property Act for that purpose, in case 
there are no such agreements of tenancy; but Iam clear that the express covenants 
contained in the agreements of tenancy cannot prevail in respect of rights and lia- 
bilitics for which specific provision has been made in the Act and which have been 
clearly defined there. In such case it is plain that the Legislature had clearly 
intended that the provisions of the Act in respect of the said rights and liabilitics 
shall bind the tenant and the landlord and shall prevail. Admittedly there is no 
general saving clause in the Rent Control Act of 1960 to the effect that the provisions 
of the Act are subject to the contracts of tenancy, on the other hand, the Legisla- 
ture has, wherever it thought fit that the rights and obligations found in the tenancy 
a ent should be preserved, said so in plain terms and preserved such rights and 
obligations by enacting a special section or sub-clause to that effect. For instance, 
while dealing with eviction, section 10 (3) (d) specifically provides that where a 
tenancy is for a specified period agreed upon between the landlord and the tenant, 
the landlord under section 10 (3) shall not be entitled to apply under this sub-section 
before the expiry of such period. It is however found that a landlord is given the 
right to seek, for eviction on grounds like wilful default in the payment of rent etc, 
as contemplated by section 10 (2) in such cases. The intention of the Legislature 
is thus clear and it cannot therefore be now seriously urged that the Act XVIII of 
1960 applies only to cases where there are no contracts of tenancy and that the rights 
and obligations secured by the contracts will override the provisions of the Act and 
can be enforced in spite of them. 


In the second place, it appears to me clear that it would be inequitable to 
it a tenant or a landlord to takt advantage of some of the provisions of the 
et which are more favourable to them than the express terms of the contract of 
tenancy and to look to the terms of the tenancy reece other aspects in re} 
of which the provisions of the Act are less favourable to them. I do not think that 
Courts of justice should permit such injustice and inequity. 


. Mack, J. has referred to the fact that this Court has in Mohamed Unny v. Unniri}, 
held that the jurisdiction of a civil Court to entertain a suit by a Jandlord for evic- 
tion and to pass a decree has not been taken away by the provisions of the Rent 
- Qontrol Act. But then, it is obvious that such a right to have recourse to Court for 
obtaining a decree was not inconsistent with the provisions of that Act. As pointed 
out in that judgment itself, the jurisdiction to pass a decree of a civil Court was not 
expressly or impliedly taken away by the provisions of that Act. This decision 
Mohamsd Unny v. Unniri1, cannot therefore lend any serious support to the pro- 
position advanced by Mack, J. 

I also find that in Hewitt v. Rowlands*, an English Court has held as follows :— 
“ An obligation on the part of the landlord to do any repairs, which was a term 
of the contractual tenancy, ‘will be imported into the terms of the statutory 
tenancy, The fact that it was inconvenient or unprofitable on the landlord to 
fulfil his obligation is immaterial. Again if their is covenant in the lease that the 





1, (1949) M.L.J. 4529 :I.L-R. (1950)Mad. 152, 2, 93 LJ.KUB: 1080: 131°L.T. 757, 
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lessee shall keep the premises in’ good repair this covenant would be imported 
into the statutory tenancy, since it is not inconsistent with the Act, which by | 
implication preserves the liability of the tenant, if the lease in fact imposes this 
liability on the lessees.” 

On a rcference to provisions of the Increase of Rent and Mortgage interest 
‘(Restrictions) Act, 1920 I am satisfied that this decision docs not lend any support 
to the vicw taken by Mack, J., Scction 2 (5) of the Increase of Rent and Mortgage 
‘Intercst (Restrictions) Act, 1920 reads thus :— 


“For the purposes of this section, the expression ‘ repairs ° means any repairs 
required for the purpose of keeping premises in good and tenantable repair, and 
any premises in such a state shall be deemcd to be in a reasonable state of repair, 

.- ‘and the landlord shall be deemed to be responsible for any repairs for twohich the tenant is 
under no express liability.” 


This means that the tenant will be liable to effect only the repairs which he had under 
taken to do under the express terms of the tenancy agreement and that the landlord 
shall be responsible for other repairs not provided for in the agreement. ‘The obser- 
vation of the Court that the obligations undertaken by the tenant or the landlord to 
effect repairs by virtue of the contract will be importcd into the terms of the statutory 
tenancy is consistent with, and, indecd, is in pursuance of the provisions of the 
Act themselves, and the Act specifically provides that the landlord shall be respon- 
sible for the repairs, when the tenant has not undertaken todo. ‘There is no warrant 
in this judgment for the proposition that the terms of the tenancy will override the 
` provisions of any Rent Control legislation, even though the latter has specifically 
provided for matters covered by the terms of the tenancy. 


I am inclined to follow the decision of Subba Rao, J. (as he then was) in 
Ramasubbayya v. District Munsif of Kurncol1, wherein he has laid down that the 
two statutory conditions to enable a tenant to make repairs to a building under 
section 11 (2) of the Act XXV of 1949 are (1) failure by the landlord to make the 
necessary repairs to the building after notice by the tenant and (2) permission by 
the House Rent Controller to the tenant to make repairs after the landlord had 
committed default. Ido not think that this decision was intended to cover a case 
where the lease itself containcd a covenant to repair. 


It is not disputed that the tenancy in question between the parties in the present 
instatice falls within the ambit of the Madras Buildings (Lcase and Rent Control) 
Act, 1960, As I have already observed this Act clearly sets out „he rights and liabi- 
lities of the tenant and the landlord in respect of rcpairs; and I am therefore of 
opinion that the rights and dutics of the partics relating to repairs must be ascertained 
only by reference to section 22 read with section 2 (7) of this Act and that it is not 
open to the parties to fall back upon the terms of the tenancy agreement or upo 
the provisions of the ‘Transfer of Property Act-for that-purpose. 


It is urged by the respondent-tenant that he had carried out only repairs and 
not improvements and that he had not reconstructed the entire house; and his 
contention had been accepted by the learned Subordinate Judge, but I find it 
difficult to uphold the same. I have already set out the definition of repairs as found 
under section 2 (7) of Act XVIII of 1960 and the emphasis in the definition is on 
word “ restoration ”’, and the section clearly points out that repairs do not include 
additional improvements or alterations except in so far as they are necessary to 
out such restoration. The term ‘‘ improvements” has not been defined in the Act ; 
and the meaning and import of the term must be gathered from the dictionaries 
and decisions. ; 

The decision of this Court in Mohammad Mokidesn Rowther v, Mohammad Mo kideen 
Rowither*, contains a wealth of information on the distinction between “ repairs ” 
and “improvements” as culled out from: various dictionaries and judgments, 

. mn TP 
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Webster’s New International Dictionary of the English Language defines repair as 
‘Con act of repairing, restoration, or state of being restored, to a sound -or good 
state after decay, waste, injury, etc.”. In Stroud’s Judicial Dictionary, the words 
“ to repair ” are shown as meaning “‘ to make good defects, including renewal where 
necessary, i.s., patching, where patching is reasonably practicable and, where it .is 
not, you must put in a new piece. , But “‘ repairs ”’ does not contiote a total reconstruc- 
tion ’’. . 

The term ‘‘ improvement ” is defined in Webster's New International Dictionary 
as “ a valuable addition, or betterment, as a building, clearing, drain, fcnce, etc.; on 
land ”. In Ballantine Law Dictionary, “ improvement ” is described “a word that 
includes everything that enhances the value of premises permanently for general 
uses, erecticn cf a building, making substantial changes or additions in existing 
buildings, the laying of necessary side-walks and the digging of wells, are common 
illustrations ; and it is further observed that it would be in violation of the proper 
construction of the term “‘ repair ” to hold that it included an original improve- 
ments, or work of a different character from that previously done. 


In Ram Asray v. Hiralal1, itis stated that where a kuchcha building is demolished 
and a new pucca building is constructed, the new construction shall be regarded as 
an improvement. 

After a survey of a large number of authoritics, Ramaswami, J., has laid down 
in Mukemmhd Mohideen Rowther v. Mohammad Mohidsen Rowther*, cited above that 
all repairs are improvements though all improvemcnts are not repairs. 

In Hansarj Ttrathram v. The Administrator, Municipality Jammu?, the distinction - 
is brought out thus : "3 

“ The expression ‘ repair ’ signifies restoration to the original condition. Any- 

thing which substantially improves or materially alters a thing from its original 
condition cannot be said to be merely a repair of that thing ; it will be bringing 
into existence an improved things ; an altered thing ; a new thing for all intents 
and purposes. But it cannot be forgottcn that “‘ repair” involves an element of 
renewal yet renewal of the whole or substantially the whole and not a lesser part 
of the whole cannot be said to be “repair ”. 


In Lurcott v. Wakely and Wheeler‘, at page 912 Cozens-Hardy, M.R. had observed 
that “in many cases repair necessarily involves, not repair strictly so called, but 
renewal, If an carthenware pipe breaks, you can only repair it by renewing it, 
Or gain, if window becomes rotten and decayed, you cannot repair them except 
by renewing ’’. sa: 

It is thus seem that, in defining the word “ repairs” in section 2 (7) of Act 
XVIII of 1960 the Madras Legislature has substantially adopted the meaning attri- 
buted to it by the dictionarics and decisions referred to above. The basic idea 
SERA the concept of repairs is restoration of a building to its original condition, 
This implies that the old structure is retaincd and is renovated from the damaged 
condition to its original sound state. Repair always involves an elemcnt of renewal, 
but renewal of the whole and substantially the whole cannot be termed repair proper. 
Where the building is completely demolished and a new structure put instead, 
it would normally reconstruction, not repairs proper. In exceptional cases 
however as those enumerated by Cozens Hardy M.R. in Lurcott v. Wakely and Wheller*, 
however, repair may imply a complete renewal and substitution, In addition 
material alteration or anything nE substantially improves a thing in value from 
the original condition except in so far as it iş necessary to carry out such restoration 
cannot be said to be merely repair of that things, it will be bringing into existence 
an altered thing, an improved thing, a new thing for all intents and purposes. 


_ Applying these principles to the present instance, I am satisfied that what the 


respondent had done to the building would amount to a reconstruction and not 


1, AJR. 1949 All. 681. 3. AIR 1963 J&K. 18, 
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‘mere repair as contemplated by Act XVIII of 1960. The original building in 
-question consisted of only the roof, walls and the floor and as a result of the res- 
“pondents action the entire roof had been replaced, all the walls had been put up 
afresh and the flooring had been completely done up a new. The whole building 
had therefore been substantially renovated and it would therefore be idle to contend 
that only a repair of the building had been done. Even if the work’done is taken 
piece by piece, the renewal of the thatch alone may amount to repair; and it would 
be impossible to say that the conversion of the mud walls into brick walls and the 
mud floor into cement floor would be mere repair. It would clearly constitute a 
material altcration and an improvemcnt in that the nature and composition of the 
flooring and the walls had undergone a complete change and the value had con- 
siderably cnhanced. 


It is also clear, that even if the respondents acts can be assumed for the sake 
of argumcnt only to be repairs, as the respondent had resortcd to thcm without 
obtaining the previous consent of the Rent Controller on an application, he would 
not be entitled to any compensation, even to the extent of a month’s rent, for the 
trouble he had undergone in renovating the building. . 


I would’also like to add that, even if the respondent is entitlcd to invoke section 
108 of the Transfer of Property Act, there is no basis whatsocver for his present 
claim. In the first place, as I have already observed, a landlord is under no obliga- 
tion in law to effect any repairs to the building except those which he had specifi- 
cally undertaken under the tenancy agreement; and admittedly itis not the rcspon- 
dent’s case that there is any term in the tenancy agreement casting an obligation 
on the petitioner to cffcct any repairs to the building. The rcspondent cannot there- 
fore call upon the petitioner to pay compensation for the repairs he claims to have 
effected. In the second place, section 108 of the Transfer of Property Act docs 
not confer any right on a tenant to effect a reconstruction of or improvements to 
the building and claim compensation. I am clear’ that he had effected a recons- 
truction of the house. 


I am also clear that the provisions of section 70 of the Indian Contract Act 
cannot be legitimately mvoked in this case. In the first place, it is difficult to say 
that the act of renovation donc by the respondent was lawfully done for the petitioner. 
As cbserved in Chedi Lal v. Bhagwan Dast, by the use of the word “lawfully ” in 
section 70 of the Indian Contract Act, the Legislature had in contemplation cascs in 
which a person held such a relation to another as cither dircctly to create or by 
implication reasonably to justify the inference that, by some act done for another 
person, the person doing the act was cntitled to look for compensation to the person 
fot whom it was done. In Panchkors v. Hari Das1, it was held that it must be consi- 
dered in each individual case whether the person who made the payment had any 
lawful interest in making it, if not, the payment cannot be said to have been made 
lawfully. In the second place, the scction is not attracted in cases of services rendered 
by the claimant at the request of or against the will of the other party sought to be 
charged with. In order to merit compensation, the services rendered must have 
been acquiesced in by the other party. . The provisions of this section cannot justify 
the officious obligations in respect of services which the person sought to be chargcd 
with did not wish to have rendered. Indecd, evidence in this case is that the peti- 
tioner objected to the renovation and went to the extent of physically obstructing 
when the respondent started the construction and that the respondent carricd out 
the work with the help of the police. _ 


In the result, the revision petition is allowed ; but, under the circumstances, 


without costs. The j nt and decree of the District Munsif of Melur in O.S. 

No, 222 of 1966 are co , the decree and judgment of the Subordinate Judge 

set aside the suit is dismissed with costs. ' 
V.S. Petition allowed, 





. 
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: COIMBATORE MUNICIPAL CORPN. 9. STATE OF TAMILNADU. ` wii 
IN THE HIGH COURT OF JUDIGATURE AT MADRAS. 
| _ (Special Original Jurisdiction.) 
` Present :—Mkr. Justiczg M.M. ISMAN. 


The Coimbatore Municipal Council, represented by its Chairman, 


C.P. Nanjappa, Coimbatore, and another .. Petitioners 


Ui 


The State of Tamilnadu, represented : by the Secretary to 


Government, Rural Development, and Local Administra- 


tion Department, Madras-9 . Respondent. 


Madras District Municipalities Act (V of 1920), proviso to section 8 (2) and section 9 (1)— 


Interpretation— Main sub-section (section 8 (2)) dealing with the holding of ordinary 
elections to fill ordinary vacancies—Operation of proviso to section 8 (2), tf confined io 
stray vacancies—Corpor ate personality— Municipal Council, a corporate body but different 
from Municipal councillors who constitute ii—Body corporais wll continue to be 
in existence despite vacancy in the entire vacancy of the councillors, > 


Madras Municipal Authorities (Term of office and Election of Councillors) Act (XXII of 


1963) as amended by the Madras Act XI of 1968), Proviso to section 3 (c)—Interpre- 
_tation—Term of office of the Councillor. overnment could extend or reduce the term 
by notification—Provision įf an enabling one. 


The principal question for determination is, whether there is an obligation on 
the State Government to hold cane elections to the Coimbatore Municipal 
Council before the expiry of the term of office of the present councillors. 


The proviso to section 8 (2), Madras District Municipalitics Act, 1920, has to 
be read in the context or the main sub-section. The main sub-section deals with 
the holding of ordinary elections to fill ordinary vacancies m the office of councillors 
as a whole with regard to municipal councils, and if that isso, there is no 
reason to confine the operation of the proviso not to such vacancies, but only fo 
stray vacancies. The real point to be noted is that the municipal council as a 
body corporate is different from the municipal councillors who constitute such a 
body corporate. Even if the entire office of the councillors is vacant, still the 
body corporate will continue to be in existene till the existence of the body cor- 
porate is brought to an end by any special provision made in the Act itself. It is 
difficult to accept the argument‘based upon the submission that if elections are to- 
be held after the occurrence of vacancies to the entirety of the office of the council- 
lors, there will be a hiatus in the corporate existence of the council, but such 
hiatus is not contemplated by the Act itself. Section g (1) of the Act deals not 
only with ordinary election but also deals with causal election. At the same time, 
the section refers to the case where “‘no councillor is elected ” at an ordinary 


‘ or casual election. The coupling of casual election with an ordinary election in 


section 9 (1) is a clear indication that its scope cannot be the same as the scope of 

proviso to section 8 (2). Consequently, itis difficult to accept the contention that 
roviso to section 8 (2) coversonly the cases of stray vacancies by applying the 

heg of section 9 (1) of the Act. l 


_ "Therefore it has to be held that the proviso to section 8 (2) will cover the case of 
ordinary elections to fill up vacancies in the office of councillors as a whole with 
regard to any municipality as well and therefore because of this proviso, it is 


not correct to contend that the statute has imposed an obligation on the Govern- 


ment to conduct the elections within three months before the occurrence of the 
vacancies but on the other hand, the proviso enables the Government, or suffi- 
cient cause, to direct or permit the holding of the ordinary elections after the 
occurrence of the vacnacies. In view of this enabling provision contained in 
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proviso to section. (2), it is difficult to accept the argument that the Government 
is under an obligation to hold the elections to the mumicipal council of 
Coimbatore before the occurrence of the vacancies ‘and that obligation can be 
enforced by the issue of a writ of mandamus. 


Held also that, as far as the’ extension of the period of the councillors upto 
1st November, 1969, is concerned, certainly the language of the proviso to 
section 3 (c) of the Madras Act XXII of 1963 which has been amendcd by the 
Madras Act XI of 1968, merely states that the Government may from time to 
time by notification, for sufficicnt cause direct that the term of office of such coun- 
cillors as a whole be extended or reduced by such period as may be specified 
in the notification, but such period or periods shall not in the aggregate, exceed 
two, years. From the very language of the section, this statutory provision is an 
enabling one and it does not impose an obligation on the Government to extend 
or reduce the term of the councillors as a whole. Consequently, there cannot be 
a prayer for the issue of a writ of mandamus to extend the term of the present coun- 
cillors upto 1st November, 1969, solely on the basis of the provisions contained 
in the proviso to section 3 (c) of the Madras Act XXII of 1963, as amended by 
Act XI of 1968. l i 

If, during the pendency of the writ petition No. 4565 of 1968, elections are held 
on the basis of old division of the wards and ultimately the writ petition is 
dismissed, the entire election and the nses Incurred therewith would have been 
a complete waste. Consequently, if Government thought that for the pur- 
pose of holding the elections it was desirable to wait the final determination of 
the validity of the fresh division of wards by this Court, it is not possible to say that 
the Government are not entitled to do so. 

Petition under Article 226 of the Constitution of India praying that in the 
circumstances stated therein and in the affidavit filed therewith the High Court 
will be pleased to issue a writ of mandamus directing the State of Tamilnadu, 
the respondent herein, to extend the term of office of the Coimbatore Municipal 
Council, the first petitioner herein, upto 1st November, 1969 and to hold elections 
to the said Municipal Council before the.expiry of its term of office. 

K.K. Venugopal, for Petitioners. 

The Court made the following’ 


OrpEr.—According to the averments in the affidavit filed in support of this 

writ petition, the Muncipal Council, Coimbatore consists of 36 councilors elected 

from 30 wards and the last of the elections was held in February, 1964. Under 
section 8 (1) of the Madras District Municipalities Act, 1920 as it stood then, 

- © The term of office of councillors shall, save as otherwise expressly provided 
in this Act, be three years beginning and expiring at noon on the first day of 
No I ii . 

However, the Madras Legislature passed the Madras Municipal Authorities (Term 

of Office and Election of Councillors) Act, 1963 (Madras Act XXII of 1963). 

Under section 3 (c) of that Act, it was provided: . 

‘* Notwithstanding anything contained in the Corporation Act, the Municipali- 
ties Act or the Extension of Term of Office Act, the term of office of the council- 
lors newly elected under clause (b) shall expire at noon on the first day of Novem- 
ber immediately succeeding the expiry of three years from the date on which 
such councillors come into office; 

Provided that the -Government may, from time to time, by notification, for 
sufficient cause, direct that the term of office of such councillors as a whole be 
extended or reduced by such period as may be specified in the notification but 
such period or periods shall not, in the aggregate, exceed one year.” 

-In view of this statutory provision, the term of office of the councillors elected in 

February, 1964 was to expire on 1st November, 1967. Meanwhile, Madras Act 

XI of 1968, namely, the Madras Municipal Authorities (Term of Office and Elec- 


ÍJ: ĊÓIMBATÓŘE MUNICIEAL-CORPN:: 9: STATEOF TAMIENADU (Ismail J3. H 


tion óf Gouñcillors) Amendment'Act, 1968, amend2d tha. proviso to section 3 (c) of: 
the Madris Act XXII of 1953 by‘subs ‘ituting-the words: two:yeárs ? for ‘ one year.’ 
By virtue of. this amendment, the. te?m of the.councillors:-was extended to 28th- 
Fubruary, 1959, Sabs-quently it has bccn further extended to 28th April,‘ 1969. : 
In the meantims: th: Government for the purposs of conducting fresh elections to 
the Mini sipality re-divided the wards.’ The Muni-ipal Council ‘filed Writ Petition. 
No. 4565 of 1958 on the file ‘of this Court ques ioning such re-division, Tho'said ' 
Wit Petition was admittcd on 3fd“Decemher, 1968, and this Court grantcd interim 
stay of the notification dated 14th December, 1967, Whovein thé re-division of the’ 
wards had been eff.cted.- According ‘to’ the ‘affidavit; dn 21st January,- 1969, the 
State Government issued ä memorandum directing the holding of elections to all 
municipal councils in the State‘exctpt eight municipalitics cd in the said memo- ' 
randum in respect of which writ petitions havé been filed relating to the -ré-division 
of wards, Where such writ petitions wcre cithér pending disposal or had already 
been dispos d ‘of; ‘one ‘such’ municipality“ was the Coimbatore Municipality; the 
concluding Part of the memorandum ‘stated that in respect of the aforesaid cight 
municipalitics, Special ‘Officers would''take over aiid’ represent the- municipal 
councils; on 22nd January, 1969,.G.0,Ms, No. 108 was issued by the State Govern- 
ment approving a programme of clections to be held to all the mynicipal councils 
in the State in the last week of February, 1969, cxc pt in the case of the said cight_ 
municipal councils; and om 30th January;: 19609, the State-Government purporting* 
to cx rcis power under settion 8 (4-A) of the Act, (which is: ‘%7 ' 
“Notwithstanding anything contained in this Act, the State Government 
may, for sufficient cause, direct from ‘time to time the postponement or alteration 
of thre date of an ordinary or casual election or any stage of any such election,’’,,)”? 
directed that’ the elections which should have been Held‘to the municipal councils 
in the last week of February, 1969, would stand postponed ‘snhe-dis. It-was in view 
of this postponcment, the- term of the, municipal councillors was extended to 28th 
April, 1969. On 4th March, 1969; the State Government issued G.O.Ms. No. 385 
directing that elections would be held in the last weck of April, 1g€9, except in the 
casc of ten municipalities including the Coimbatore municipality, which munici- 
pal councils have in the meanwhile filed writ ‘petitiozis challenging the re-division 
of wards in the case of the respective municipalities and the said Government order 
stated that the question of holding elections to. the said ten municipal councils 
would be considered later. , ' 
The affidavit further, states that the petitigncrs herein were awaiting further’ 
orders, in pursuance of the statement made’ by the Gowan in.G,O.Ms. No. 385 
dated 4th March, 1969, that the question of holding elections to, the tcn municipali- , 
ties would be considered later; in thefirst week of April, 1 969, the Chairman of the 
Coimbatore Municipal:Cpuncil met-the then, , tary to the, Governmcnt in the | 
Local Administration Department, ‘'Thirt, Ap S. Balakrishnan and ‘requested him: 
- to inform him about the onan of Fig esta ke rebar of holding lectins 
to the ten municipal councils ;including the ona nee Municipal. Council; he. 
however, informed that no decisicn had been t .Ken.in the matter as yet; -on 15th 
April, 1959,, the chairman met- Thiru E.. G. P: Prabhakar, Secretary to Govern- 
ment in the said Departm: nt'and again asked him for clarification about the position , 
relating to the 1st petitioncr municipal council and nine other municipal councils 
which wee similarly placed; Tniru Prabhakar informed the Chairman that no 
elections would be held to these ten municipal: councils before the expiry of the term 
on 28th April, 1969, nor would, the terms of office of these councils be extendcd 
since Special Officers would be taking over these municipal councils on and from 
the noon of 28th April, 1959; and the. petitioners have not received any written 
orders upto this date.. 3 io ey r -, l 
It is under these circumstance’, the petitioners, the a eea being the 
Coimbatore Municipal Council represented by: Chairman atid’ the end pefitioner‘ 
being the Chairman himself, have filed this writ petition praying for the issuc of a 
weit of mandamus or any other appropriate writ, order or direction, directing the State. 
10 l 
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of Tamil Nadu, the respondent herein, to extend the term of the office of the 
Coimbatore Municipal Council, the. 1st petitioner herein upto ist November, 1969, 
and to hold elections to-the said Municipal Council before the expiry of its term 
-of office. i ; ; : ro 


` ‘Before proceeding to deal with the contentions of the learned Counsel for, the 
petitioners, I ‘must refer to one or two other statutory provisions on which reliance 
has been placed. ‘Section 'g68 of the District Municipalitics Act provides for the 
appointment of a Special Officer in relation to a newly constitutcd and reconstitu-. 
ted municipal councils. Sub-sections (1) to (5) dcal with the cases of new constitutcd 
municipalities and sub-section (6) thercof applies the provisions of sub-scctions (1) 
to (5) to all cases of reconstitution of ‘municipal councils, The Madras Act X of 
1968, namely, the Madras City Municipal Corporation and District Municipalitics 


1 


(Amendment) Act, 1968, amendcd , sub-section (5) of section 368 as well as sub- 
section (6) of section 368. It is the amcndment of sub-scction (6) of section 368 
which is relevant for the purpose of this writ petition and by that amendment the 


following expression was added at the and of sub-section (6) > 3 


‘and to all cases where ordinary vacancies in the office of councillors have 
not been filled.” ee A 


The result of this amendment is that the provisions of sub-scctions (1) to (5) dcaling 
with the appointment of a Special Officer in respect of the newly constituted munici- 
pal councils will apply to old municipal councils also where ordinary vacancies in 
the office of ener RA have not been filled. 


Another provision to which attention must be drawn is section 8 of the District 
Municipalities Act. Sub-section (1) of that section has already been extractcd. 
Sub-section (2) of that section is: 


‘¢ Ordinary vacancies in the office of councillors shall be filled at ordinary clec- 

tions which shall, subject to the approval of the State Government be fixed by 

“the election authority to take place on such days within three months before the 
occurrence of the vacancies as he thinks fit: ae 


Provided that the State Government may, for sufficient cause, direct or permit 
the holding of any ordinary election after the occurrence of the vacancy”’. 


The prayer in the present writ petition is essentially based upon section 8 (2) of 
the Act. According to Mr. K. K. Venugopal, learned Gounsel for the petitioners, 
section 8 (2) of the Act imposes an obligation on'the authorities concerned to hold 
ordinary elections for the office of the councillors of a municipality within three 
months before the occurrence of the vacancies and the object of such a provision is 
not to allow for a hiatus or vacuum in the office of the councillors and therefore 
before the expiry of the term of the present councillors the authorities must hold 
the’ election. As the present term of the councillors is to expire on 28th April, 
1969, and from the very nature of the case the elections cannot be held before that 
date, the further prayer of the petitioners is that the authorities should extend the 
term of the office of the present councillors upto ist November, 1969, and hold the 
elections under section 8 (2) within three months before the occurrence of the vacan- 
cies, namely, three months before 1st November, 1969. This petition for the issue 
of a writ of mandamus for the purpose of a direction to the authorities to hold the 
elections and to extcnd the term of office of the present councillors can lie only, 
if the petitioners can satiafy the Court that there is statutory obligation imposed on 
the authorities concerned to hold the election and there is no scope in the statute 
itself for escaping from that obligation. As far as the extension of the period of the 
councillors upto 1st November, 1969, is concerned, certainly the language of the 
proviso to section 3 (c) of the Madras Act XXII of 1963 which has been amended 
by the Madras Act of 1968. merely statcs that the Government may from time 
to time by notification, for sufficient cause direct that the term of office of such 
councillors as.a whole be extended or reduced by such period: as maybe specified - 
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in the notification, but Such period or periods shall not‘in the aggregate,’ exceed 
two years. From the very language of the section, this statutory provision isan 
enabling one and it does not impose an obligation 'on'the Government to extend 
Or reduce the term of the councillors as a whole. Consequently, there cannot 
bea prayer for’ the issue of a writ ‘of: mandamus to extend the term of the 
Present ‘councillors upto 1st November,’ 1969, solely -on the basis of the provi- 
sions contained in the proviso to section 3 (c) of the Madras Act XXII of 1963, 
as amcnded by Act XI of 1968. Further, this prayer is coupled with -the prayer 
for holding the elections, because of the argument of the learned Counsel for the 
petitioner that section 8 (2) of the Act contemplates that elections should be held 
within three months. from the date of the expiry of the term of the councillors. 
Consequently, the principal question for determination is, is there an’ obligation 
on the State Government, which has been impleaded as the respondent, to told 
ordinary elections to the Coimbatore Municipal Council before the expiry of the 
term of office of the t councillors. It is only with reference to this point, 
the learned Counsel for the petitioners contended that proviso to section 8 (2) which 
I have already extracted does not cover a case of this nature and therefore the main 
Part-of section 8 (2) will impose an obligation on the Government to hold-the elec- 


is held to apply and cover the case of holding ordinary elections for the office of all 
the councils 


“If at an ordinary or casual election held under section 8, no councillor is 
elected, a fresh election shall be held on such day as the Election Authority may 
fix.” , | 


In my view, none of these groundsis tenable. As far as the first ground is concern 
the proviso has to be in the context of the main sub-section. The main sub. 
soction deals with the ae of ordinary elections to fill ordinary vacancies in the 
office of councillors as a whole with regard to municipal councils, and if that is 80, 
is no reason to confine the operation of the proviso not to such vacancies, 
but only to stray vacancies. The learned Counsel for the 
that generally a singular will include plural, but in this context 
tion cannot be given offect to. I'am unable to accept this argument as well. The 
proviso has been so worded in order to cover all cases that may fall under the main 
part of section 8 (2). It may be with regard to ordinary vacancies occurring in 
the office of the councillors as a whole or it may be even with regard to such ordinary 
vacancies in relation to particular councillors, a direction or permission:-may be 
iven by the State Government. As a matter of fact, the ent based-upon 
use of singular is itself not consistent with the argument that the proviso will 
cover the case of stray “ vacancies.” _ 


Tae second ground also is equally unterable. It is based purely on the assump- 
tion that the councillors constitute the body corporate and therefore once the term 
of the councillors‘comes to an end, the body corporate also comes to an end. . Such 
coming to an ead of the body corporate is ‘not contemplated by the Act. Section 
3 (1) of the Act states that the municipal authoritics charged with ca~ ying out the 
arovisions of this Act are—(a)’a Council; (b) a Chairman; and (c) an’ Executive 
Authority. Sub-section (2) of that section states ; | p i 
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|.» ©The Municipal Council shall, by the name of the Municipality be A body 
+ corporate, shall have tual succession and a common, xal, and subjict to 
~ any restriction or qualification imposcd by this or any othcr enagtmcnt shall be 
`- vested with the capacity of suing, or being sued ip its corporate name. of acquiring, 
. holding and transferring property movable or jmmovable, of cntcring into con- 
< tracts. and of doing.all things neccssary for the putpose ofits constitution”, 
"However, the real point to be noted is-that the Municipal Council as a body 
corporate is different from the’ municipal councillors who constituté: such 'a' body 
corporate. ` Even if the entire office of tlie councillors is vacant, still the bedy corpo- 
rate will continuc to be in existence: till the existcnce of the body corporate is brought 
to an end by any special provision'made in the Act itself: Therefore, T’am unable 
to’ accept the argument of the Icatned -Counsel for the petitioncrs bascd upon the 
submission that if clections are to be held ‘aftr-the occurrence of vacancics to the 
entirety of the office’ of the countillors, there will be a hiaius'in the .corporate’ cxis- 
tence-of the council, but such Aiatus is not contemplated bythe Act itself. * $." 
"With. regard te the third ground mentioned by the learricd Counsel zplying 
on, section 9 (1) of the Act, I am of the-view that proviso to scction 8.(2) cannot 
be interpreted or considercd in tcrms of scction 9 (1) of the Act. Section g (1) 
of the Act deals not only with ordinary clection but also deals with casual elccticn. 
At the same time, the section refers to the case, where ‘no councillor is elected ’ at 
an ordinary or casual clection. The coupling. of casual clection with an ordinary 
election jn section 9 (1) is a clear indicaticn that its scope cannot be the same as 
the scape of proviso.to scction -8 (2). Conscqucntly, I am unable to accept the 
contention of the learned Govnsel that proviso to scction 8 (2) covers cnly the cases 
of stray vacancics by applying the language of scction g (1) of the Act. 
- For these reasons I am of the view that the proviso to section 8 (2) will cover 
the casc of ordinary clections to fill up vacancics in the office cf councillors as a 
whole with regard to-any municipality as well and therefore because cf this proviso, 
itis not correct to contend that the statute has imposed an obligation on thr Govern- 
ment to conduct the elections within three months before the occurrence of the 
vacancies but on the other hand, the proviso cnables the Govcrnmcnt, for sufficient 
cause, to dircct or:permit the holding of the ordinaty elections aftcr the occurrence 
of the vacancies. In view of-this cnabling provision containcd in proviso to scction 
8 (2), I am unable to accept the argument of the learncd Counsel for the prtitioncrs 
that the Government is undcr an obligation to hold the elections to the Municipal 
Countil of Coimbatore before the occurrence of the vacancics and that obligation 
can be enforced by the issue of a writ of mandamus.‘ As I pointcd out already the 
prayer for extending the’ term-of the prescnt councillors: upto 1st Novembcr, 1969, 
under proviso to scction 3 (c) of the Madras Act XXII of 1963, as amecndcd by 
Madras Act XI of 1968 was coupled with and was made to depcnd upon the proviso 
to kection 8 (2). Since I have already’held that proviso to scction 8 (2) applics 
to the occurrence of ordinary vacancies in the officc of the councillors as a whole, 
the petitioncrs are not entitked-to a writ of mandamus to dircct the State Government 
to extend the term of the office of the councillors of the Coimbatore Municipal 
Council upto rst November, 1969. `` ie D . : i 
_ Mr. Venugopal further contended that notwithstanding the pendcney of the 
Writ Petition No. 4565 of 1968, thc Government should have conducted the clections 
on the basis of the old division of wards, after obtaining the permission of this Court, 
that in case the writ petition was dismissed, such elcctions would not stand, I am 
unable to appreciate this contention. If, during the pendency of the Writ Petition 
No. 4565 of 1968, clections arc held on the basis of the old division of the wards and 
ultimately the writ petition is dismissed, the entire election and the cxpc nses incur- 
red therewith would have been a complete waste. Consequently, if the Govern- 
ment thought that for the purpose of holding tbe elections it was dcsirable to wait 
the final determination of the validity of the fresh division of wards by this Court, 
I cannot say that the Government are not entitled to do s0; nor can. I say that it will 
not constitute sufficient cause for holding the'elections, after the disposal of the writ 
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petition, with reference to’ the powet cohtained in: the proviso to section-8 (a) of 
the Act, a te? Go gain A ck, a ee a "3 Meee 
Mr. Venugopal, learned Counsel for the petitioners, then questioned the validity 
of the amendment of section 368 (6) of the Madras District Municipalitics Act, 1920 
efi.ctcd by Madras Act X of 1968. The argum nt is that the Govermment į 
given arbitrary power to pick and choose; namely, with 'refercnce to which munici- 
palitics it will appoint a Special Officcr and with reference to which municipaliti¢s 
it will, extend the term of the councillors. . As far as the present writ petition is 
concerned, in my opinion, that question docs not really arise. This argument is 
based solely.on the averment containcd in‘the affidavit that when the Chairman of 
the Coimbatore Municipal Coucil met the Sccretary to the Department concerned 
on 15th April, 1969, that officer told him that no’electians would be held to the 
ten Municipal Councils before the expiry of the term on 28th April, 1969 ;'hor 
would the term of office of these Councils be extend: d since Special Officers would be 
reac aes these Municipal Councils on and from the noon of 28th April, 1969. I'am 
unable to accept this oral statement of the Secretary. to the Department made to the 
Chairman of the Municipal Council as constituting the decision or order or notifica- 
tion of the State of Tamil Nadu. If and when the State of Tamil Nadu takes action 
in a proper manner and according to the procedure known to law, there will be tme 
enough for the petitioners to question such acticn, Therefore, it is not necessary 
for me in this writ petition to consider the argumcnt of the learned Counsel for the 
petitioners regarding the validity of the amendment effected by Madras Act X of 
1968, to scction 368 (6) of the Madras District Municipalities Act, 1920, as yet, there 
has been no decision of the-Governmcnt brought to my notice as to whether they 
have decided to extend the term of the office of the present councillors or to appoint 
Special Officers. Whcethor the Governm>nt: will extend the term of the present 
councillors or appoint Special Officers is a thing which has to be decided by the 
Government with regard to the facts and circumstances of each case., 


Though I am dismissing this writ petition on the ground that the petitioners 
herein are not entitled to the issue of a writ of mandamus, still I wish to make it 
clear that I am not holding that the Government need not extend the term of the 
office of. the present ‘councillors and as I said already this is an enabling power 
which it is open to ths Governm«nt to exercise at any time, for sufficient cause. 


_. Under these circumstances, this writ petition fails on the sole ground that the 
petitioners are not entitled to the issuc of a writ of mandamus to compel the Govern- 
‘ment to extend the term of the office of the councillors of the Municipal Council upto 
1st November, 1969, and to hold the elections to the said Municipal Council before 
the expiry of its term of office, and accordingly it is dismissed. ‘ 

Since I am dismissing the writ petition on merits, it is unnecessary to consider 
whether the Ist petitioner has been properly represcnted and validly authorised 
to institute this writ petition along with the sccond petitioner, since the lçarned 
Cyunsel for the petitioner admitted that therc has becn no resolution of the Munici- 
pal Council for the purpose of filing the present writ, petition, - 

. VMK. a l f .- Petition .dimused, 


T8 “So U, THE MADRAS LAW JOURNAL REPORTS. 00. + [1970 


... ..IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— Mr. Justice R. SapastvAM AND Mr. Justice K.N. MUDALIYAR. 
Chonachalam Pillai and others ' E -- Appellanis* 


, U. t ' s 
Sankaranarayana Pillai (died) and others .. Respondents. 
Religious Endowments— Temple— Public or private—No presumption that it is public or private 
( . — Question depends on the inference to be drawn from the relevant facts and circumstances. 
Civil Procedure Gods (V of 1908), section g2— Public Temple— Non-compliance of section 

g2— Whether disentjtles plaintiff to get reliefs not covered under section 92 (obiter). 


'- There is no presumption that the suit temple is a public or a private temple. 

It-is true that the circumstances that besides the idol of Marthanda Vinayakar 

there are idols of Siva and Sivakami, that the idols are stone idols fixed to the 

, earth, that there is'a poojari for the temple, that the temple is located in a different 

‘place from the residence of the parties and that the public worship in the temple 

are relevant in deciding the question whether the suit temple is a public temple. 

' But they have to be taken into consideration along with the other facts and 

circumstances of the case. The above circumstances cannot make the temple a 

+ public temple unless the founder intended the public to be the beneficiaries and 

, wanted the, temple to be a public temples. The ordinary Hindu sentiment. is 

nct to prohibit any worshipper from worshipping in a temple even though a 

. temple were founded mainly for the worship of the members‘of the family of the 

founder. The decision on the question whether the suit temple is a public temple 

, or a private temple really depends on the inference to be drawn from the relevant 

facts and circumstances referred to above. On facts keld, the suit temple is a 
private temple of the family of the founder. ; 


Obiter. Held, if the suit trust is in respect of a public temple as contended by 
the appellants, section 92, Civil Procedure Code, cannot apply in view of section 
92 (2), Civil Procedure Code. Some of the reliefs claimed in this suit, namely, 
the removal of the appellants from trustecship and framing a scheme will cléarly 
fall under section 64 of the Madras Hindu Religious and Charitable Endowments 
Act XXII of 1959. The contention of the respondents, that, even if the case of 
the appellant that the suit temple is a public temple is accepted, the entire suit 
should not be dismisscd and that the decrce and judgment of the lower Court 
should be confined in so far as it directed the alicnces to deliver possession of the 
suit ne to the plaintiff who was entitled to manage the suit temple, was 
accepted. ‘ 


Appeal against the decree of the Court of the Subordinate Judge, Nagercoil, 
dated 18th February, 1963 in Original Suit No. 20 of 1961. 


R. Ramamurthi Iyer and T.S. Srinivasan, for Appellants. 
$. Padmanathan, for Respondents. 


The Judgment of the Court was delivercd by 


Sadasivam, 7.—Appcllants are defendants 1 to 3 in O.S.No. 20 of 1961, on the 
file of th: Subordinate Judge’s Court, Na il, and their appeal is against the 
decree and judgment in the suit allowing claim of the first respondent-plaintiff 
ordering their removal from the management of the suit trust, directing them to 
account for the trust funds in respect of their half share and ordering a scheme to be 
framed for the suit trust. The first ndent-plaintiff Sankaranarayana Pillai 
died during the pendency of the ap and his legal representatives have been 
added as parties. 

Sankaranarayana Pillai filed the suit in the lower Court on the basis that the 
suit properties belonged to a private family trust and they were endowed in 
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name of the family idol called Chona Mariyadumperumal Marthanda Vinayakar 
by one Chona Mariyadumperumal who was the origizjal'ancestor of the family 
in which the plaintiff and defendants 1 to 3 are members, The other defendants 
are the alicnees from defendants 1 to 3. The case of the appellants in’ the lower 
Court was that the suit properties were family properties and that they merely 
stood in the name of Chona Mariyadumperumal benami for the family. According 
to them, the properties were not dedicatcd to Chona Mariyadumperumal Marthanda 
Vinayakar or the temple. The learned Subordinate Judge. has found on a consi- 
deration of the entire evidence in the case that the suit properties are the private 
family trust properties and that the plaintiff and the first defendant were each entitled 
to joint rights in the management of the same. l 

Sri R. Ramamurti Iyer, appearing for the appellants, made no attempt to 
support the claim of the appellants put forward in the lower Court thatthe suit 
os en are the family properties of the appellants. There is no doucment to 
evidence the dedication of the suit properties in favour of Mariyadumpcrumal 
Marthanda Vinayakar. But the pattas for the suit prcperties are in favour of 
the deity. In fact, the appellants have dealt with the suit properties as belonging 
to Marthanda Vinayakar. There is now no dispute cither about the fact that the 
suit propertics were endowed by Ghona-Mariyadumperumal, the ancestor of the 
app ts and the deceased plaintiff or the fact that it is the appellants and the 
deceased plaintiff who were in joint management of the suit properties as trust pro- 

The only contention urged by Sri R. Ramamurthi Iyer on behalf of the appel- 
lants is that the suit temple is a public temple and that the suit trust is therefore'a 
public trust. He relied on the plea raised in paragtaph 22 of the written statement 
of the first defendant-which reads as follows :— l : 


“The trust alleged if any is having the characteristic of a public trust as they 
relate to a temple in a public place where all Hindus have the right to worship. 
The suit is also not maintainable and is barred by section 92 of the Civil Pro- 
cedure Gode and the provisions of the Hindu Religious Endowments Act.” 


He commented on the fact that the learned Subordinate Judge has dealt with this 
plea in a summary manner in dealing with issue 14 in paragraph go of his judgment. 
But as rightly urged by the learned averse for the contesting respondents, there 
was no plea in the lower Court that the suit temple is a public temple and the contest 
in the lower Court was only about the claim of the appellants that the suit proper- 
ties belonged to their family as against the claim of the first respondent-plaintiff 
that the suit properties were private family trust properties. 


In paragraph g of the plaint it is clearly alleged that the plaint properties belong 
to a private family trust and that they were endowed in the name of the family idol 
called Chona Mariyadumperumal Marthanda Vinayakar. There is no plea in the 
written statements of any of the defendants that the suit temple is a public temple. 
We have already referred to the plea of the first defendant in his written statement 
that though the propcrties stand in the name of Marthanda Vinayakar, the idol 
was only a berlamidar for his family. In paragraph 5 of bis written statemcrit,'the 
first defendant has stated that as for wrorship any Hindu is entitled to worship in the 
temple. We have already referred to the averments in paragraph 22 of the written 
statement of the first defendant that the trust is having the characteristic of a 
public trust as it relates to a temple in a public place wher all Hindus have a right to 
worship. Defendants 5 and 6 have pleaded in their written statement that Chona 
Mariyadumperumal Marthanda Vinayakar is the family deity of the family of defen- 
dants 1 to 3. Defendants 7, 10, 13 and 30 have pleaded in paragraph 5 of their 
written statement that all the Hindus are entitled to worship in the temple. Thus 
there is no specific plea in the written statements that the suit temple is a public 
temple and no issue has been framed, whether the suit temple is a public temple, 
as no such plea was raised by any of the defendants, [t is only in the grounds of 
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‘appcal the appelants-hàve come forward with - the case that the suit temple is-a 
public temple and Sri-R! Ramamurthi Iycr argucd only that question. oe 

We have to mention at the outsct. that there is no presumption that the suit 
temple is a public or a private temple. In V.K. Kelu v. C.S, Swarama Pattar’, it 
has been held that there is no presumption of law or fact that a temple in Malabar 
is either public or private and that it will depend’ on the facts prowd in cach cese. 
This decision was approwd by the Privy, Gouncil in, Mundancheri v. Achuthan*, It 
has been held in the Privy Council decision that jn‘the grater part of the Madras 
Presidency where private temples arc practically unknown, the presumption is that 
temples and their endowments form public charitable trusts, but that no such pre- 
sumption exists in case of temples situatcd in Malabar. This decision was followed 
by a Bench of this Gourt in Appeal No. 385 of 1957. 


In the Bench decision in Appcal No. 385 of 1957, it has been pointed out that no 
uscful purpose would be served in-reviewing all the authoritics because when we 
can deduce the working principle, the application of that principle would certainly 
vary with the facts of each case and it is the facts of the particular case where should 
decide whether the particular temple involved in‘that litigation: is a public temple 
or not. On a considcration of the ‘‘ numcrous circumstances ” pointed in that 
decision, it was held that the temple in that litigation was a public temple. Sri 
R, Ramamurti Iyer: referred to some of the circumstanccs ‘existing in this case, 
which are also found in that judgment, and argucd that the suit temple is a public 
temple. Thus he referrcd to the facts, that the plaintiff hes his own private temple 
in his own place Kulasekarapuram, that thc suit-templc is in a differcnt place 
Myladi ,which is a mile from his place, and is not locatcd in the family house, that 
there is a poojari P.W.2 Venkitachalam Iyer for the suit temple, that besides 
Vinayakar there are also idols of Siva and Sivakami, that the idols arc stone idols 
fixed to the earth and that the als worship in the temple. Though no one has 
spoken to the fact that stone idols arc fixed to the earth, itisclcar from the cvid: nce 
of the plaintiff and-the priest P.W. 6, that Ashatabandanam ceremony was done in 
the temple for fixing the idols which had become shaky. It is truc the above cir- 
cumstances are relevant in deciding the question whether the suit temple is a public 
temple. But they have to be taken into considcration along with the othcr facts 
and circumstances of the case. > Hoo 


We have already referrcd to the fact that there werc numerous circumstances 
in the Bench decision in Appeal No. 385 of 1957 to show that the-templc in that case 
was a public temple, as evident from the following passage: 


“The facts established are’ (1) The-suit temple'is situate outside the dwelling 
house of the members of the ‘tarwad: in this case at a distance of 2 furlongs from 
the tarward house. (2) The presiding sa a stone idol fixd to the ground. 
R Other copper idols including Utsava Moorthies are kcpt in the t.mple. 
4) A regular hierarchy of aes scrvants has-been provided for both for purpose 

of the worship and other ancillary scrviccs to be performed in the temple. (5) 

From time immemorial the gencral Hindu public of the village have been wor- 

shipping the deity in this temple. (6) Offerings arc made by such worshippers 

in the shape of Vazhipadus. (7) Utsavams are conducted in the temple and 
deities arc taken out in procession during ‘such celebrations and worshippers 
offer what is called Thirukancharthu whcn deities are so takcn outs (8) All 
the properties owned by the deity stand-registercd in the name of the deity and 
not in the name of any member of the femily. This applics not only to properties 
_ registered in the name of the Vinayagar temple in Theroor but also to the two 
other temples, one at Marayahkulam and the othcr at Tiruchendur. (9) The 
object of the endowment in this casc compriscs not only of the wordship of the 
deitics but also feeding of brahmins on Dwadasi end Thiruvathira days and on 

Fhirukarthikai days in the month of Karthikai and the fccding of all Hindus on 
i z 7 
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"the Thiruvathira day in ithe month of bork artie oA elie images of ‘village 
"deities, one ‘Puli . and: the: other: tallcd “Maruthachi:. Amman “are 
found embedded int the walls ‘of the temple'near-th¢ entrance and there'is evidence 
-to show that these deities 'are worshipped'by the'villagers by celebrating what is 
' called Kodai’ arid: the expens¢8-for ‘such’ celtbrations ‘are met by the villagers by 
a subscriptions raised from among themselves ‘ Iù addition to these circumstances 
-.'Mr, Ramamurthi Ayyar stressed: before‘us ‘the following: points. He said that 
. ‘the temple was-founded more than. 900 ‘yétirs:ago by the side of'a public tank'in 
'a place ‘which is very convenient to"the thcmbers' ofthe public fôr- purposes of 
, worship. In addition he also brought 'té- our: notice the cxistence- of a stone 
inscription Exhibit L embedded in: the walk of the-tcmple giving’ the history of 
- the foundation of this.temple and the Dhittami for the purpose of. the various 
- services in the temple.’ © ou tte po o7 ey] , 
It is relevant at this stage to refer:to the Betich decision in Madras 'H. R. E. Board v. 
Deivanai Ammal, where Sri Veda‘ Vinayaker ‘Temple: at ‘No.'187, China Bazaar 
Road, Madras, was held to be a private temple in spite of the following broad fc aturcs 
on which the Madras Hindu Religidus: Endowm« nts Board relicd. ` ee 
(1) that when’ this temple was'’built in “119 ‘kombhabhishekam was 
performed on a grand’ scale; (2) the responderit ‘alsé “made utsava murties and 
‘built chaprams, and the dciti¢s were “also tekenin “proccasion on some spccial 
` occasions; (3) or.a Gurukkat has been engagi'd to pcrform' the puja regularly; and 
(4) the temple has got € gopuram and other features which arc usually found in a 


- public temple.” : Coe eit, od a a 
Jn Deoki Nandan v. Murlidher*, the Supreme Court held that a religious cndowment 
must be held to be private or public, according tå the bencficiarics therounder are 
specific persons or thy œ neral, public or’ y ctjons thercof..- On a considcration of 
the will of the found: r; thr. usr of the temple by the public, the ccrcmonies relating 

o the dedication and other facts-relating to the charecter of the suit temple, it was 

eld in that case thatthe Thakurdwere: of Sri Radhek ishnaji in Bhedesia wes a 
public t mple. ` = - = a) . EA 

We have already ref rrcd to thr. pkadings in this casc that thcre is no specific 
plea that the, suit temple is a public mpl. The plaintiff cxamincd himeclf as 
P.W..1 and he has statcd that the suit: propertics are trust, propertics of Ghona 
Mariyedumperumal Marthenda Vineyakar and the trust is.a private family trust 
founded by his ancestor ‘Sri Chona ryyedumpcrumal, It is clcar from his 
evidence that he and the app lénts alone ‘managrd' ard spent for the t-mple. He 
statcd that no idol in the temple was tak n in procession. Aécording to him, poojas 
are offured in the temple. Thecvidi ngë of the first defi ndant is that he alone spent 
for the tcmple from the income of th- suit prop rtics. There is no evidence in this 
case that anyone other than the epprllants and the plaintiff spent for the temple. 
We have already refurrcd to the fectthat there is no’ docum nt evidencing the dedi- 
cation ofthe suit propcrtic’s to Marthenda Vingydkér. ‘In fact, the claim of the 
app llants that the suit prop«rtics belongr'd ‘to their family and that Marthanda’ 
Vinayakar was only a, b-namjdar belics their-cont ntion that the. suit temple is a, 
public temple. '' The suit te mplr. has no: othrt ihcome' apart from the income’ from’ 
the suit properties. D,W. 1 Subzamania’ Pillai, the 23rd defendant in the suit, 
statcd in his evidence’ that thr suit timple is a family temple of the first def ndant 
and ‘that thr first defi ndant’s family alone has 'a right over the temple. D.W. 2, 
Bhagavathipcrumal is the 22nd defindant inthe suit.’ Hr also statcd that the suit 
temple is a temple of the first def nddnt. - D.W- 6 is the son of Arunachalam Pillai 
shown in the g-nealogy table’ in the judgrient:’. He' also’ stated that the plaint 
temple belongs td the family of the first defcndant. He clearly stated ‘that the 
temple'was founded by his ancestors and that hobody had cndowcd any property to 
the deity. ‘The facts that bésidcs the idol of Marthanda Vinayakar there are idols, 


gel: (1953)2 M.L), 6887 ALR. 1954 Mad. GSB A Ab WR (S.C. 28 = (1957 1 ML J. 


2. (1957) S.CJ. 75: (1956) SCR. 750"! 
J1 





82 oe THE MADRAS LAW JOURNAL REPORTS - [1970 


of Siva and Sivakami, that the idols are stone idols fixed to the earth, that there is a 
poojari for the temple and that the temple is located in a different place from the 
residence of the partics cannot make the temple a public temple unless the founder 
intended the public to be the beneficiaries and wanted the temple to be a public 
temple. It is trut P.W. 2 admitted in cross-examination that there are crowds 
daily in the temple. There is also the evidence of the defence witnesses that the 
public worship at the temple. Thus, D.W. 1 stated that people from Marthanda- 
puran attend the temple. D.W. 2 stated that many pcople come to the temple. 

ut his cvidence is that the suit temple is a private temple. Further the evidence 
does not show that the public worship at the temple as of right. Itis pointcd out 
in the Privy Council decision in Mundacherri v. Achuthan!, that ` eg 

“ Had there been any sufficient reason for holding that these temples and their 

endowment were originally dedicated for the tarwad, and so were public trusts 
their Lordships would have been slow to hold that the admission of the public 
in later times, possibly owing to altercd conditions would affcct the private 
character of the trusts.” y 
The ordinary Hindu sentiment is not to prohibit any worshipper from worshipping 
in a temple even though a temple was founded mainly for the wordship of the mem- 
bers of the family of the founder. The decision on the question whether the suit 
temple is a public temple or a private temple really depends on the inference to be 
drawn from the relevant facts and circumstances referred to above. Ona consi- 
deration of the entire evidence in this ćasc, we have no doubt that the suit temple 
is a private temple of the family of the founder Chona Mariyadumperumal, the 
original ancestor of the appellants and the plaintiff. 

In view of the above finding, it is really unnecessary to consider the question 
whether the suit is barred under section 92, Civil Procedure Code, or secticn 108 
of the Madras Hindu Religious and Charitable Endowments Act, 1959. If the 
suit trust is in respect of a public temple as contended by the appellants, section 92, 
Civil Procedure Code, cannot apply in view of sub-section (2) of that scction. In 
fact scction 108 of the Madras Hindu Religious and Charitable Endowments Act, 
1959, provides as follows :— 


‘ No suit or other legal proceedings in respect of the administration or manage- 
ment of a religious institution or any other matter or dispute for determining or 
deciding which provision is made in this Act shall be instituted in any Court of 


law, except under, and in conformity with, the provisions of this Act.” 


Some of the relicfs claimed in this suit, namely, the removal of the 
appellants from trusteeship and .framing a scheme will clearly fall under 
section 64 of Madras Hindu Religious and Charitable Endowment Act 
XXII of 1959. The learned Advocate for the contesting respondents relied 
on the decision in $. X. Mitra v. H. C. Dey, where it has been held that the 
fact that some of the rcliefs cannot be granted because of the non-compliance 
of the provisions of section g2 of the Civil Procedure Code cannot disentitle the 
plaintiff to get other reliefs, whicb can well be claimed in an ordinary suit. It has 
been pointed out in that case that the reliefs claimed in the suit and concerned in 
the lease granted by the trustees in that case are substantial and that the case in 
respect of the same is clearly distinct and separate: from the rest of the reliefs claimed 
which required sanction under sections 92, Civil Procedure Code. In Ranchhoddas v. 
Mahalaxmi Vehuji*, it was held that a suit for a declaration that the property in 
suit belongs to a public trust of a religious and charitable character did not fall 
within the mischief of section 92, Civil Procedure Code. It was pointed out that 
in substance that was a suit for possession of the trust properties and the claim for 
Possession was made against the aliences and that sucha suit was obviously outside 
the purview of scction 92, Civil Procedure Code. In Bishwanath v. Radha Ballabhiji* 

the Supreme Court has held that a suit filed by anidol for declaration of its title and 
Se a 
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possession of property from a person who is in possession thereof under a void 
alienation, being only in the nature of enforcement of a private right by the idol and 
not being for any one of the reliefs found in section 92 of the Code of Civil 
falls outside its purview, and is not barred. It has also been held that when such 
an alienation has been effected by the shebait, acting adversely to the interests of 
the idol, even a worshipper can file the suit, the reason being that the idol is in the 
position of a minor and when the person representing it leaves it in a lurch, a person 
interested in the worship of the idol can certainly be clothed with an ad hoc power 
of representation to protect its interest. 


In F. L. N. S. Temple v. I. Pattabhiram!, the Supeme Court has held that a suit for 
rendition of accounts by the present trustee against ex-trustee is not barred by section 
93 of the Madras Hindu Religious and Charitable Endowments Act, 1951, which 
corresponds to section 108 of the Madras Act X XIX of 1959. 


Relying on the above decisions, the learncd Advocate for the contesting n- 
dents urged that, even if the contention of the learned Advocate for the appellants 
that the suit temple is a public temple is accepted, the entire suit should not be dis- 
missed and that the decree and judgment of the lower Court should be confirmed 
in so far as it directed the alicnees to deliver possession of the suit propertics to the 
plaintiff, who was one of the trustces entitled to manage the suit ttmple. Though 
we entirely agree with this contention, it is unnecessary to discuss it in detail in view 
of our finding that the suit temple is a private temple and that the suit properties 
are the private family trust propertics as pleadcd in the plaint. 

The decrce and judgment of the lower Court and correct and they are confirmed 
_ and the appeal is dismissed with the costs of the contesting respondents (L.Rs. of 
the deceased plaintiff). f 
S5. V.J. Appeal dismissed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—Mr, Justick M. NATESAN. 


V. Narayanan .- Appellant* 
J. 
M/s. Madura Company (P.) Ltd. Nagapattinam, represented by 
its Manager, carrying on business as Shipping Agcnts 
having its Registered Office at Chochin .. Respondent, 
Master and Seroant—Employee dismissed from service—Dismissal order set aside under 
section 41 of the Madras Shops and Establishment Act (XXXVI of 1947)—Employer 
declining to emplop— Later on, repudiation of relationship of Master and Servant by 
emploper—Suit for reinstatement, by employse— Whether entitled to—Rights of employes. 
Madras Shops and Establishment Act (XXXVI of 1947), section 41— Setting aside the order 
of dismissal— Effect of. 

Clearly, the plaintiff cannot claim relief by way of reinstatement. The matter 
is before the civil Court under its ordinary jurisdiction, and the relationship 
between the parties is contractval, The law governing the matter is the ordinary 
law of Master and Servant. The special reliefs which can be granted by a Tribu- 
nal adjusting industrial relations cannot be availed of before the Civil Court 
in a regular common law suit. To grant reinstatement would be to specifically 
enforce a contract of service. The right of an employce whose services is wrong- 
fully terminated is to claim damages. 

The effect of the order, under section 41 of the Madias Shops and Establish- 
ments Act (XXXVI of 1947), setting aside the order of dismissal, is that the 
dismissal, is no longer there and the employee must be deemed to continue in 
service. 
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On facts, Held, that the plaintiff was entitled to arrcar of salary from the date 

_ of termination of his services, hy'his employer which was set aside under section 41 
~ of the Act, till the date of repudiation ofthe relationship of Mastc: and Servant 
and for damages for wrong dismissal as: and from the date of such repudiation. 


_ Appeal against the Decree. of the Gouri of the Subordinate. Judge of Nagapat- 
tinam in Appeal Suit No. 20 of 1965 preferred, against the decree of the Court of 
the District Munsif of Nagapattinam jn, Orginal Suit No, 250 of 1963. . 


R. Desappan and R. Ganesan, for Appellant. * `’ Dr 
King & Partidge for Respondent: "4 =o o 
The Court delivered , the following”. 


Jupomenr.— This appeal has been preferred by the plaintif from the decision 
of the learncd Subordinate Judge of Nagappatinam, varying the decree granted in 
his favour by the District Munsif of Nagapattinam, ‘The plaintiff was an employee 
of the defendant-company and was dismissed: from its service on 8th June, 1962. 
He thereupon preferred an appeal under section 41 of the Madras Sbops and 
Establishments Acı XXXVI of 1947, and on 14th November, 1962 the order 
of dismissal was set aside. On the dcfcndant-company refusing to entertain the 
plaintiff in service, after issuing notice, the plaintiff instituted the suit out of 
whick this second appéal arises‘clai reliefs, ‘inter alia, for reinstatement in service, 
for salary from the date of dismissal till the date of plaint with interest therçon and, 
in the alternative, damages for wrongful dismissal in a sum of Rs. 2,000, . The 
defendant-company raised various defences, inter alia challenging the validity of 
the order of the Additional Commissioner for workmen's Compensation, the ae i 
late tribunal under section 41 of the Act aforesaid. 


y 


It is unnecessary to consider ae the civil Court has not the nedan 
to go behind the order and whether it is not open to a party affected to challenge 
the correctness of the order made under section 41 in a civil Court, as on the merits 
the defendant-company has failed to establish that its order of dismissal was not 
wrongful, The trial Court which went into the merits of the case finds that it 
could be safely accepted. that the order of--dismissal of the plaintiff pessed by 
a defendant-company was wrongful and that there was no proper enquiry before 

of the order, In that vicw, the trial Court decreed -in favour. of the 
ae Pe the arréars of salary claimed and directed also his reinstatement. On 
appeal therefrom, the learned Subordinate Judge of Nagapattinam set aside the 
order or reinstatem=nt, and in my vicw, quite properly. He held that the plaintiff 
would, however, b= entitled to cele wrongful dismissal and he granted the 
plaintiff g months salary as damages. Tt i is from this decision that the employce 
has come up on second appeal. l 


Clearly, the plaintiff cannot claim relief by way of ata ereit: The matter 
is before the civil Court under its ordinary jurisdiction, and the relationship bct- 
ween the parties is contractual. The law governing the matter is the ordinary law 
of master and servant. The spccial reliefs: which can be granted by a Tribunal 
adjusting Industrial Relations carinot be availed of before the civil Court in a regular 
common law suit. To grant reinstatement would be to specifically enforce a con- 
tract of service. The right of an employee whose services is wrongfully terminated 
is to claim damages. 


_ But what is the effect of. the order under sation ee In Tata Iron and Steel Co. 
Lid, v. Ramakrishna Lysr3, a Division. Bench of this Court observed: . 


' “The employer passe an order dispensing with the services of an employee, 
That order is carried on appeal to a higher caress That authority reverses 
the decision of the employer and the result is that order of the employer is 

= ð © 7 ' 


e 
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sct aside, Itis. no longer in existences It follows that tho effect of- the- orginal 
order of the-employer also disappears and it-isasif the order is:non'est.”’: 


The dismissal ordct is nd longer there and the éinployce must be dcemicd to 
continue in scrvice. What ‘has happened in this ‘case’is, whcn thé employce with 
the order in his favour reqllited of the defendant to be ‘taken back ‘and given, his 
back wages; the defendant ‘refused: to 'ehtcrtain himi in its servicc, The company 
asscrted that thcy would be Agitating the'validity of- the order passcd under section 41 
of the Act and that there’ was‘no question of their paying any wages to the plaintiff, 
or taking him back into service. - They ‘clearly detlincd to cmploy him. In my 


vicw, this again, in effcct, is æ breach ‘of-the contract between master and servant. 
In Rubel Bronze and Metal Company and Vos, in rel, itis statcd: 


“ Dismissal.may be efficted by-conduct as wcll as words. A man may dis- 
miss his servant’ if he refuses by: word:or conduct’ to allow the scrvant to fulfil’ 
his cantract of employment.’ The refusal. must of course be substantial in the 
scnse that it is not a-mere repudiation of some minor rights of the servant or of 
non-vital provisions of the.contract of employment. The question is ever one 
of degree. If the conduct of the employcr dmounts to a basic refusal to continue’ 


the servant on.the agreed terms of tht employment, — therc is at once a wrong’ 
ful dismissal and: a repudiation of the contract,” 


In the instant casc there is'a clear repudiation of the relationship of master and servant 
by the reply notice Exhibit A-3 dated 23rd February, 1963-given by the defendant, 
The learned Subordinate Judge in this case following the decision in Mohana Krishna 
Naidu v. National Bank of Tia’ Ltd", awarded ninc months wages as damages. 

This award of damages is attacked, by learned .Gounx! for the, appellant as crro- 
neous on principle. Learned Counsel would | state that having regard to the nume¢- 
rous decisions under scction 41, at, any ratc till therc was a repudiation by the 
employer of his obligation ` to entertain the plaintiff in scrvicé on the employee 
securing an order in his favour under scction 41 of the Act, he must be dccmed to 
have been in scrvice and so cntitled to ‘salary for the périod. The question of 
damages will aris¢ only on the' refusal to ‘take back. i in-scrvice when the employee: 
presented himsclf. In support of the contention ‘that he is cntitléd to the salary 
for the period, lcarned Counsel refi me to the decision in Dhandapani v. Salem 
Co-operative wholesale Starss?, Following the earlier decision of this Court in 
Balasundara Mudaliar v., E abpa Mudaliar4, the learned Judge Ramachandra Iyer, 
J., as he then was, held t the cffect of sctting aside the order of the employer 
terminating the service of the employee was that he continued to be in service and 
that if he continucd to be in service he should be pad his salary. The Icarned 
Judge remarked. 


“Tt is not the case of the resporident (employer) that thcy terminated his 
service by:any other order except the impugned one...... I am of opinion that 
th> terminationin the present case ‘being ‘wrongful t the employee must be deemed 
to have continued in service without a break and that he would be cntitled to 
the salary for which he filcd the suit.” 


The amount claimed in that suit was the salary for the period till he was rcenter- 
tained by the employer. If this ruling is followed, the plaintiff would be entitlcd 
to claim arrcars of salary from 8th June, 1962 till 23rd February, 1963 when there 
was a repudiation of the obligation to cntertain the plaintif in service. The learned 
Subordinate Judg: has ignored that under the law, as it stands, the plaintiff would 
be cntitled as of right to salary till 2grd FUbruary, 1963. The plaintiff may claim 
damagrs for wrongful dismissal if he is so mindcd, as and from rd February, 
1953. Refercnos in this connection may be made also to the decision in Subbarami v. 
Nellore District Co-opsrative Stores’. where it was said: 





1. L.R. (1918) 1 K.B. 315 at 329. 4. (1957) 1 M.L. 
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“ His (employee’s) services must be treated as having continued till the date 
when the Co-operative Stores, notwithstanding the order of the Commissioner 
refused to entertain him in service which they did in the teeth of that order. 
This action on their part would expose them to criminal prosecution under section 

5 of the Madras Shops and Establishments Act, but that is a different matter. 

t any rate, the salary claimed is for a period upto a‘ date prior to March, 
1954, viz., till 7th March, 1954. The employee was left in no doubt that as from 
‘2gth March, 1954 he would not be entertained in service.” — 

In that case the employee filed the suit claiming salary from the date of termination 
of service till 7th March, 1954 with interest at 6 per cent per annum on the salary 
claimed from the date of plaint. 

It is manifest, therefore, that the computation of damages awarded by the 
learned Subordinate Judge in this case cannot be sustained. The plaintiff will be 
as of right entitled to salary for a period of eight months and 15 days, that is, till 
23rd. February, 1963, and damages for wrongful dismissal has to be treated as an 
independent claim. The refusal to reinstate in this case was after the employce had 
been able to obtain an order in his favour that the dismissal was wro ', The 
defendant has not succeeded in the Gourts below in impugning the validity of the 
order. In the circumstances, learned Counsel for the plaintiff would contend 
that the damages must be adequate and substantial and that as it is, if what he is 
entitled to as of right is deducted, he gets as damages only 15 days salary. There is 
considerable force in this contention. Ofcourse, on the refusal to reentertain, the 
employee could have prosecuted the employer. That is quite a different matter. 
Here, he is claiming es for wrongful dismissal and in the plaint he has, in 
the alternative to his claim for salary and reinstatement, claimed . Having 
regard to all aspects of the matter, I think rather than send the case back for reassess- 
ment of damages, this will be a fit case where the plaintiff should be given a decree 
for an amount equal to 12 months salary made up of arrears of salary for a period 
of 8 months and 15 days, that is, from 8th June, 1962 till egrd February, 1963, and 
damages at the rate of the salary for a period of st months. Thus, the plaintiff 
becomes entitled to a sum of Rs, 467.50 as arrears of salary, and a sum of Rs, 192-50 
as and for damages for wrongful dismissal. I have fixed the damages having regard 
to several matters discussed by the Courts below as to the nature and character of 
the plaintiff’s employment. The sum of Rs. 467°50 will carry interest at 6 per cent 
from the date of plaint till decree in the trial Court and from the date of the decree 
the entire amount of Rs. 660 will interest at 6 per cent till realisation. The 
decree of the lower appellate Court will be modified accordingly. ~ 

As regards costs, the order of the lower aaah Court as to costs in that Court 
and in the trail Court will stand. In this Court, the plaintiff will be entitled to 
counsel fee and the defendant besides bearing its own costs, will pay the Court-fee 
due and payable here to the Government that is, right through, the Court-fee 
payable will 1 be borne by tho defendant. 


No leave. j 
8.V.J. Appeal partly allowed. 
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IN THE HIGH COURT OF: _JUDICATURE AT MADRAS. 
Present :—Mr. Joma K. VEgRAS WAM AND Mr. Justice M. NATESAN. 
Syed ae Salia Lebbai and others: .. Patitioneri*. 


ideas Hanifg and others | aa on 


Constitution of India (1950), Article’ 133 (1) —** Fudgment, decree or final order?’ —What 
amounts to—Schems suit—Nature of tha property in dispute finally determined—Suit 
remanded for framing schsme—If final decision, i S 


It is now well settled that in order to enable a party to obtain lcave to appeal 
to the Supreme Court under Article 139 (1) of the Constitution the order sought 
to be appealed against should amount to a judgment or final decision relating to 
the rights of the parties. The finality must be a finality in relation to the suit and 
if after the order by the High Court the proceeding still remains to be tried and 
the rights in dispute between the parties have to be determincd the order will 
not be a final one, within the meaning of Article 133 of the Constitution. But 
where rights of the parties have been finally determined by the decision from which 
leave’ to appeal is sought, and all that remains to be done by the trial Court is an 
ancillary queation, the judgment or order will be a final one. 


Thus where in an appeal aris ra from a suit for settlement of a scheme under 
section 92 of the Code of Civil Procedure the High Court decides finally the 
character of the pro rty in dispute, and remits the case back for framing of a 
scheme, it must be held that the decision is a final one within the meaning of 
Article 133 (1). The remittal of the matter to the trial Court for settlemcnt of a 
scheme is only a consequential matter and cannot detract eee the finality 
of the decision as to the nature of the property. 


Petitions under Article 1 33 (1) (a) (b) and (c) of the Constitution of India and 
section 110, Civil Procedure Code and Order 45, Civil Procedure Code to appeal to 
the Supreme Court of India against the judgment and decree of the High Court 
dated 28th October, 1966 in Appl No, 227 of 1960, etc. 


R. Gotalaswami Aiyangar, for Petitioners in §.C.P, No. 86 of 1967 and in S.C.P, 
No. 87 of 1967 and for Respondents in 102 of 1967, 


SK. Ahmsd Muran for R.G.-Rajan, for Respondents in s. C.P. Nos, 86 and 87, of 
1967 and for Petitioners in 8.0.P.No. 102 of 1967. 


The Judgment of the Court was delivered by 


Vesraswami, 7.—These ate petitions for a certificate under Article 133 (x) of the 
Constitution, Our judgment reversed the common judgment of the trial Court in 
two suits and held that the ue and its adjuncts together with the sites as well 
as the burial ground constitu a public ghee We accepted the trial Court’s 
finding that there had been mismanagement by the defendants. On the view, we 
remitted the matters to the trial Gourt for se t t of a scheme of management 
pursuant to our directions in that behalf . 


The point debated . before us at the Bar is whether our anid t is within the 
scope of “ any judgment decree or final order” in Article 133 (1 Bo Both the plain- 
tiffs and the defendants independently ask for leave to appeal to the Supreme Court 
by different petitions, Nevertheless, the question has been raised. On the one 
hand the contention is that all the rights of the parties have been determined and 
that all that remains to be done by the Court below is to carry out the directions 
of this Court to settle a. scheme. The argumenton the other hand i is that that is not 
test to decide whether our judgment is one within the meaning of Article 139 ae. 1). 
It is said that determination of even a vital issue will not make it a judgment if it 
has the effect of Icaving the-suit alive. The question in controversy is not a new 
* S.C.P. Nos. 86, 8 ahd 102 of a i g5th January, 1968, | 
App. No, gay ofr x? l na, : 
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one and has been repfatcdl¥ considércd arfd décidcd in nuticrous:cascé. ' In Firm 
Ramanand Manjilal v. Firm Govardhandas Visahadas Ratanchand*, the Privy Counc} with 
rcfererice to similar words which occur in sections 109 and 110, Civil Procedure Gode, 
adopted the principle as statcd below in Abdul Rahiman v. D.K. Cassim and Sons®: ¢ 


“The finality must be finality in relation to the suit. If, after the order, .the 
suit is still a live suit in which the rights of the partics have still to be determined, 
no appeal lics against it............ The effect óf the order from which it is here 
sought to appcal was not to dispose finally of thr rights of parties. It is no doubt 
decided as important and evcn a vital issue in the case, but it left the suit alive 
and provided, for its trial in the ordinary way.” 


This interprétation was applicd by the Fedcral Court in Mohamed Amin 
Brothers Lid. v. Damimon of India*, for determining the scope of a judgment, decrees or 
final order in section 205 (1) of the Government of India Act 1935, which corresponds 
to Article 133 (1) of the Constitution, The Supreme Court in Fethanand and Sons v. 
Stata of U.P.4, pointed out that an order was final if it amounted: to.a final decision 
relating to the rights of the partics in ‘dispute in the’ civil procceding. If after the 
order civil procecding still remains to be tried and the rights in dispute betwen the 
partics have to be determined, the-order is not a final order within the meaning of 
Article 193. In a recent judgment of this Court in Palaniappa v. Krishnamurthi’ 
this principle has been accepted which is that'a judgment of final order is one which 

finally decided the rights of the parties’ without leaving the suit in which the question 
arose alee or pending. The divergence of opinion, as we find from decided cases 
arises only in the application of this panes to particular facts or situation, 


The main matter in controversy ‘between the parties in the prese nt litigation is 
as to the character of the propertics, whether they constituted a public trust. It 
was with reference to this question the parties were in issue as to whether the suit 
instituted for scttlement of a scheme under section 92, Givil Procedure Code; was 
maintainable. As far as we have been able to: find, there has been no dispute 
between the parties that if once’the character of the propertics was decided to be a 
public trust, even in that event no scheme could be settled. In that sense we are 
inclined to think that this is a casein which the rights of the parties have been fully 
and finally decided by this Gourt and all that is left.to the Court below is to carry 
out the directions of this Court to scttle-a scheme which is but an ancillary to 
our decision. Mr. Aimed Mecran placed strong reliance on Mohd, Ahmed v. 
M.E. Mekhri*, in support of his contention that our decision still leaves the suit alive 
and the trial Court has yet to frame a scheme and that from this point-of vicw on 
judgment is not a final onc. Mohd, Ahmsd,iv. M.E. Mekhrit, did not involve 
determination of the, character of the ownership ol the properties, but related only, 
to the framing of a fresh scheme of management. The High-CGourt of Mysore on 
appeal rejected the contention of the defendants and directed the trial Gourt to frame, 
a fresh scheme as prayed for by ths. plaintiffs.. In the, petition for leave to appead 
that Court was of the view that the whole question of the mode of management had. 
still to be worked out and that until that was don, it could . not be said that a 
rights of the parties had been finally detrmined. We may obscrved that so far as 
the matter before us is concerned, the question did not relat. to the mode of manage- 
ment, but the entire controversy centred round whether the suit properties constituted 
a public trust, and if they did not, Whether the suit was maint fhable. Reference 
was made by M- . Gopalaswami Aiyangat for one of the petitioncrs for leaves to’ 
Gurdwara Parbandak Commites V. Slav Rattan Devo’. In that case, the suit was for a 
declaration and oes and the High Court having determined the right of the 
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parties remitted the suit to the trial Gourt for granting injunction in terms of its 
orders. The Supreme Court held that it was a final order and leave was rightly 
granted, This case again reiterates the principle that if rights of the parties 
been finally determined by the decision from which leave is sought to appeal, and 
all that remains to be done by the trial Court is an ancillary question, the judgment 
or order will be a final one. We are of the view that in this case the remittal of the 
matter to the trial Court for settlement of a scheme is but a consequential matter 
flowing from the direction given in our judgment. 


On that view, leave is granted and certificates will issue under Article 139 (1) (a) 
of the Constitution. No costs, 


RM, a Leave granted. 
IN THE HIGH COURT OF JUDICGATURE AT MADRAS. 
PRESENT :—Mr. Justicg M, M. ISMAN. 
Zabiya Bibi a `.. Petitions" 


De a z Á . 
A. Sivaperumal .. Respondent. 
Civil Procedurs Gode (V of 1908), Order 26 rules ‘1 and 4 and Order 16, rule 21 (1)— 
Issus of commission —Application by aay ve soviet a beyond 200 
miles from ths Court Not entitled to as of right—Dyfference between witness and party 
to sui, - i 
Whether a Commission should be issued for the examination of a witness or not 
is always a matter of discretion of the Court. But, in exercising the discretion, 
the Court will have to take into consideration the fact whether the person sought 
to be examined on such commission'is a party to the suit or merely a witness, 
There is a vital difference between a witness and a to the suit, because, a 
witness is not interested in the subject -matter of the raga and he isa third 

party to the action but with reference to the parties same cannot be said. 
Baa as beeen theparties there is again a basic difference between the plain- 
tiff and the defendant. The plaintiff is the person who has initiated the action 
and has chosen the forum and dragged the defendant into the Court. Gonse- 
quently, with reference to the plaintiff, when he-or she wants to give evidence in 
support of his or her case, the position is different from that of a third party 
called to coms to the Court to giye evidence in support ia tie panne or the 
defendant’ - 


Hild, the plaintiff cannot eine as a matter of right that a commission should 
issuc to examine her, simply because she is residing 200 miles away from the 
Court. 

Held further Gaana any event, it cannot be said that the unusual circim- 
ee ee a a 
Court for giving evidence are present in the case, ; 

Petition under section 115 of Act V of I praying the High Coutt to revise 
the Order of the -Court of the Additional ict Munsif, Salem, datzd 7th 
February, 1965 and made in I.A. No. arg 1966 in O.8.No. 674 of 1965. 


WN. Appu Roo, for Petitioner. -— ao 
E. Raman, for Respondent. - e 
The Court made the following 


“TOrpaee :— This is -an application ` to revise an, order of the learned District 
Munsif of Salem, dated 7th Decaubes: 1966, dismissing-an application filed by the 
petitianer fot examining herself on commission. I must straightaway point out 
that the petitioner is the plaintiff in O.3.No. 674 of 1965 on the file. of the learned 


- 
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District Munsif, Salem. - The present I.A. No. 2003 of 1966 for the purpose of 
examining her on commission: was filed on the ground that she was residing 200 
miles away from Salem in Nilambur in Kerala State and her husband has been 
recently di from the Mental Hospital'and she had been attending on her 
husband. Th District Munsif dismissed the application holding. that 
previously the respondent had filed an application directing the petitioner to be 
present in the Court and in that ap lication no objection was taken by the 
titioner that she could not because of the distance, be present, in Gourt. The 
Distict  Munsif has further pointed out that Nilambur is not far away 
from the Court and that there is no difficulty for the petitioner to appear. before 
the Court if she really intended to do so. It is to revise this order the present 
civil revision petition has been filed. ~ 


Mr. N.-Appu Rao; learned Gounsel for the petitioner, contends that the Code of 
Civil Procedure, does not make any difference between a witness and a party to a 
suit and once a person comes within the scope of Order 16, rule 19 Code of 
Civil , such a person is entitled to be examined on commission, whether’ 
such a person happens to be a witness or a party to the suit. Admittedly, whether a 
commission should be issued for the examination of a witness or not is always a. 
matter of discretion of the Court. But, in exercising the discretion, the Gourt will 
have to take into consideration the fact whether fhe person sought to be examined on 
such. commission is a party to the suit or merely a-witness. -There is a vital difference 
between a witness and a party to the suit, because, a witness is not interested in the 
subject-matter of the litigation and he is a third party to the action, but with reference 
to fle panei, the same cannot be said. - Even as Between the parties, there is: again 
a basic difference between the plaintiff and-the defendant, The plaintiff is the 
person wha has initiated the action and has chosen the forum and dragged the defen- 
daht into the Court. Consequently, with reference to the plaintiff, when he or she 
wants to give evidence in support of his or her case, the‘position is different ftom that 
of'a third party being called to come ta the Court to give evidence in support of the 
plaintiff or the defendant. Therefore-I am unable to agree with the contention for 
the petitioner that.there is no difference betwéen a party witness and a third party 

In support of his contention, Mr. Appu Rao relied upon on Gulab Rai Ghutghutia 
v: Mahendra Nath Sreemani}, , Even in that decision, the learned Judge had pointed 
out that the case of the plaintiff stands on a different footing from that of a defendant 
or a witness when the question arises as to whether a commission should issuc for 
examination or not, and although in the Code of Civil Procedure there is no distinc- 
tion drawn anywhere so far as this point is concerned between the plaintiff, a defen- 
dant or a witness, yet as a rule of prudence this rile can be supplied. The learned 
Judge further pointed out that when the plaintiff has chosen the forum and has 

‘the suit in-the forum of his own chdice, he is.not entitled ta have a commission 
issued unless under very etceptional circumstances. Consequently, the decision of 
the Patna High Court, far from-supporting.the contention’ of Mr. Appu Rao is 
against him. i teiaa ! i 

On the other hand,--Jagadisan, J., in Ramakrishna Kulwant Rai v. 
E. E. Hardcastle. Co.4; had- observed: > i ~<.. a a 3 

“The witness, who is a third party to the action, .cannot’be compelled to attend 

Court to give evidence if he is resident at a place beyond 200 miles away from the 
Court-house ; a party to a suit or proceeding has no such. un ified right. -The 


1.° ALR: 1995 Pat. kao. a. (r962) e MLJidgo 5- 6 E 


Si 
sos 


1 ZABIYA BIBI Y. SIVAPERUMAL (Ismail, J.) ` OR 


The general rule is, and this should not be lost-sight of or blurred, that the evi- 
dence of a witness in an action, be he or she a party or not, should be given in 
public Court and tested by cross-cxamination. Inability to attend Court on 
grounds of sickness or infirmity, or detriment to the public servicc, would justify 
the issue of a commission. The Gourt has got a discretion to relax the rule of 
attendance in Gourt where the pcrson sought to be examined as witness resides 
beyond the local limits of the jurisdiction of the Gourt. This discretion may be 
exercised even if the person happens to be no other than the defendant (See 
Subramanta Chettiar, {nre+, There can, of course, be no rule of Jaw demarcating 
the boundaries and the area of the discretion to be exercised in these matters. 
What can however be stated is that the Court of misi prius must act judicially, 
having regard to all the circumstances of the case, the desirability of the physical! 
presence of the witness in Court to enable it to observe his or her demeanor, and 
the not unusual fact that convenience and economy of expenses for the applicant 
may involve his opponent in great inconvenience and considerable expenses.” 

To the same effect is the observation of Anantanara Chief Justice, in A. R. 
Laksamanan Chettiar v. Vadioelu Ambalam*, where the learned Chief Justice, after 
referring to the judgment of Jagadisan, J., referred to above, proceeded to state: 

<i wieareeeks it would be an unusual privilege to exempt the party from atten- 
dance in Court merely because ho was living beyond the limits- of jurisdiction, 
ap a ae care ea Very vital factors in the 
appreciation of evidence, such as the demeanor of the party under cross-cxamina~ 
tion, etc. may have to be assesssd, and a party ought not to be lightly permitted- 
to escape such scrutiny, by the plea that the party is residing beyond the juris- 
diction specified in Order 16, rule rg, Civil Procedure Code, and is hence entiued 
to be examined on commision,” l 

In view of these decisions, I am of the opinion that the petitioner herein cannot 
claim as a matter of right that a commission should issre to examine her, simply 
because she is residing in Nulambur in Kerala State. 

In the end, Mr. Appurao strongly relied on Order 16, Rule 21 (1) of the 
Code of Civil Procedure, as supporting his contention. That iule introduced by 
the Madras High Gourt is as follows :— : . 

- “*Whena to-a suit is required by any other party thereto to give evi 

or to produce a document the provisions as to witnesses shall apply to him so far 

as applicable.” _ l l i 
This rulc also, -far from supporting the contention, negatives it. By implication, 
this rule states that a party not being required by any other party to the cause to 
give cvidence or to produce document, voluntarily gives evidence on his own behalf 
is not in the same position as any other witness. Rule 21 (2) also confirms this. 
conclusion. 


As for the other ground, that her husband was discharged from the mental 
hospital and the petitioner was attending on her husband, that statement was made 
more than a year ago and it cannot be said that that ground is still available. In 
any event, it cannot be said that the unusual circumstances under which alone the 

iaintiff can be exempted from, appearance in.Court for giving evidence are present 
in this case. The learped District Munsif has exercised his discretion in accords 
ance with the law. o ni i To 

Under these circumstances, E do not see any justification for interferring with 
the order of the learned District Munsif and the civil revision petition is dismissed 
with costs. - < OE aE l 

S.VJ. ee i’, Petition dismissed 


"ur » 
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IN THE HIGH COURT OF JUDIGATURE AT MADRAS, 
Present :— Mr. Justice A. ALAGIROPWAML. 
“Vaiyapuri Reddy and another .. Petthoners* 
De a g 
Sivalinga Reddiar «= ` | .. Respondent, 
‘Specific Relief Act (I of 1877), section 28— Suit for specific performance of contract dscreed— 
- No period fixed in the decree: for paymsnt of consideration Plainkff’s failure to pay— 
Dsfendant’s application to rescind contract— Power of Court to grant tims for payment, 


As the Court has, under section 28 of oe Relief Act, the power “to 
extend the period even where it has. y fixed a period within which the 
plaintiff should deposit the amoun t it should be deemed ` to have the power to 
Żither fix a period or grant a frésh period for the plaintiff td deposit the purchase- 
money where by the decree it bas not already fixed a period. - i 
- (Applying the abovesaid -principle to the facts of the case, it‘ was held that, 
‘even ‘though there had been laches on the part of the plaintiff, the ordér passed 
by the lower appellate Court, giving 30 days’ time to the plaintiff to deposit the 
amount on the application made by the defendants tor rescinding the contract 
is not one without jurisdiction or one passed. in disregard of the principles of 
equity). e i i ymm fa l 

Petition under section 115 of Act V of 1908 praying the High Gourt to revise 
the ordei of the Court of the Subordinate Judge, Vellore, dated 7th March, 1967 
and made in L.A. No: 784 of 1955 in O.S. No. 134 of 1965. > > ; 

G. Fagadisa Iyer, for Petitioners. ae ae E 

B. Soundarapan Hian for P, R. Gokulakrishnan, P. Baskaraa and K. Venkata Subba- 
zju, and S. Rajagopalan, for Respondent, ee a 

The Court made the following no e a ii ', i 

' Onper«~This is a petition to revise the order of the learned -Subordinate 

Judge of Vellore, in I.A. No.-784 of 1966 in O.S. No. 134 of 1965.. This revision 

petition arises out of a suit for specific performance. Defendants 1 and 2 in the 

suit are the pstitioners. The plaintiff filed, a suit for specific performance ofa çon- 

tract to reconvey certain properties, which had been sold on 5th September, 1969 

by him and two others to defendants 1 and 2. The claim against the third defendant 

a purchaser from defendants 1 and 2 of one of the items was given up.” Defendants 

r and 2:submitted to a decree’ and therefore, the decree provided that they should 
execute a sale-deed and that-in the event of default the plaintiff was to have the 
sale-deed’ executed by the Court and registered. Unfortunately; the decree did .; 
not provide the period within Which the plaintiff was to pay: the consideration for 
the sale-cleed. The decree was on 27th June, 1966. The plaintiff did not either 
ay the amount to the defendants or deposit it into Gourt. Therefore, on 6th 
“cember, 1966 on behalf of the defendants, a notice was sent to the plaintiff stat- , 
ing that the money had not been paid to them nor the draft sale-deed subntitted for- 
their approval, and, enquiring whether the plaintiff had deposited the said amount 
to the credit of the defendante. -. Having received no reply to this notice, the defen- 
dants filed on 14th December, 1966 L.A. No. 784 of 1966, out of which the present 
revision pétition arises, under section 28 of the Specific Relief Act, 1963, for rescind- 
ing the contract and dismissing the suit. The plaintiff filed a counter saying that 
he had always been ready and willing and even ‘now ready and willing to perform 

his part of the contract and pay'the purchase-moncy and take a.reconveyance. . 

Even then the amount was not deposited. The interlocutory application was 
ordered on 7th March, 1967 giving 30 days time to deposit the amount and the 
amount has been deposited within go days provided in the order of the Court, 

The contention on of the petitioners is that the Court below was not justified 


i 





*C.RP. No. rogi of r967- OO ` goth March, 1968. 


I] VAIYAPURI REDDY v. SIVALINGA REDDIAR (AÁlagiriswami, J.). 93 


in granting time to the plaintiff and that in any case the Court could have dis- 
missed their application, but should not have given a hs to the plaintiff on. 
the application made by them (defendants). . 


' The facts which I have already mentioned would oe that whatever might 
have been the position before the date of the consent decree the plaintiff does not 
seem to have been ready and willing to deposit tht amount necessary for getting 
the reconveyance. The decree was as carly as June, 1966. Till December, 1966, 
he did nothing. eo id not send a reply offering 
to pay the amount to the defendants. Even after the defendants had filed a peti- 
tion under section 29 of the Act, the plaintiff did not deposit the amount, nor did 
he deposit the amount till March, 1967, when the lower Court made its order, giving 
him a further time of go days. It is, thus obvious Seas erate Te BOR fe 
ready and willing to deposit'the amount due to the defendants. _ 


EEE E Pulley: Palanistogmi ` Nadar 1, has Keen ponies out that 
where a person claims a decree for specific performance, it is for him to establish 
that he was, since the date ¢f the contract, continuously teady and willing to per- 
form his part of the contract and that if he failed to`do sò, his claim for specific 
performance must fail. Their Lordshi ‘referred to the obscrvations of the Privy 
Council in Adeshir H. Mama v. Flora en inte the: Srv Council pointed. 


out as follows :— 


T T E T E T E oited hana he tested Gua wae 
required by the Court to treat the contract as still subsisting.. He had in that 
suit to allege, and if the fact was traversed, hẹ was required to prove a continuous 
-readiness and willingnéss from the date of the contract to the time of the hearing, 
ı to perform the contract on his part. Faiłure See eevee ee 
with it. the inevitable dismissal OE SUE 3 ai 


Then the Supreme Court went on to say: 


‘The respondent must in a suit for specific performance of an agreement plead! 
: and prove that he was réddy and willing to perform his part: of the- contract 
continuosily between the date of the contract and the date of hearing of the suit.’” 


Clearly, in this case, aie the date of the decreé, the’ plaintiff has not been able to 
show that he was continuously ready-and willing to perform his, part of the contract. 
Indeed it is doubtful, if he had the necessary money with him, considering the fact 
that from 27th June; 1966, , the date of the decree, to April, 1967, when he seems to 
have ultimately paid the amount 10 lo months. It may be that he has taken. 
advantage of the unfortunate failure of Court below to specify the period 
‘within which, he had to deposit the amount., - 


It is'ürged on behalf of the respondeit, however: that hile the principle laid 
down by the Supreme Court will apply for a decision of the suit itself, after the suit 
has been decreed, it is only the provisions of sections 28 of the Specific Relief Act 
that apply and, that section enables the Court to extend the period within which 
the purchase-moncy should be paid ‘even though it might not have been paid within 
the period fixed by the Court. “The. argument is that as section 28 of the Act con- 
templates that the Court should: specify a period within which the amount should. 
be paid and as even in a case where the plaintiff has been ready and willing, it is. 
permissible for the Court to extend the period further, it would be all the more clear 
that the Court would have such a power to extend the period where ın the first 
instance it does not fix the period within which the money ought to be paid. .Speak- 
ing for m if the question had been an open question I d have been prepared’ 
to hold that the failure of the plaintiff to pay the money or deposit it expeditiously 
shee the eee in cae ic we Ee as cot vey med Wilias perio 
his part of the contract and therefore, the.defendants’ application under section 26 
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of the Act should be allowed. .A Bench of this Court has held in Abdul Shaker v. 
Abdul I 


Rakiman!, that a decree for specific performance is in the nature of a preli- 


minary decree, the original Court keeping control over the action and having full 
power to make any just and necessary orders therein including, in appropriate 
cases, the extension of the time, and that the contract is-not determined by mere 
failure of the plaintiff to pay the amount within the specified time. On this poin 
Schwabe, C.J., discussing the legal position observed as follows’: 


‘+ Specific performance is an equitable.remedy which has been known and used 
by the Courts of Chancery in England for-centuries and appropriate forms of 
judgment have been approved by: Equity Judges in England and have 
now become almost stereotyped: and-those at t in use wi found set out 
in Séton on Judgments under the title Specific Performance. On.a perusal of 
them. the first thing'to be observed js-that not one of those forms contained in the 
first instance a limit of time for- payment of -the purchase-moncy and not one 


- attempt to make payment of the, money by a certain date a condition 
me pee 


of the continuance of the rights 


t. After the original judgment 


" “for specific performance it is the definite practice in England that’all consequential 


`- relief by reason of any party failing’ to comply. with the ‘terms of the judgment 


must ‘be sought by application to the. Gourt by which. the. Judgment was passed, 
Such applications aré made by motion in the action showing that in England, 
after the original judgment the action is by no means ended but remains under 

ie control of the-same Court. Ifthe default.is made-by the purchaser in Paks 


ing the ‘purchase-moncy there are several remedies open to the vendor. (i 


may- où motion in the action obtain an order fixing a definite thme and place for 


`. payment and ‘delivery over of the conveyance and'title deed ‘and can, ‘after the 
'- expiration of that time, levy execution for the amount, if not paid, (2) he.may 


apply by motion in the action for dn order -rescinding, not the judgment but 
the contract, and in order to succeed in such a motion he has to satisfy. the Court that 
there has been a positive refusal, to complete, which it may be observed in the present case, 
ths respondent has certainly not proved. A similar-right is given'by section 35 of the 


B ‘Specific Relief Act‘of 1877. (3) He can enforce his unpaid vendor’s lien for the 


money and costs. (4) He can by motion in'the action obtain an order 
for sale -by the Court of the property when he will be at liberty to bid. The 
of the sale are paid into Court and the vendor gets‘his contract price, 


“' interest and costs‘and the purchaser the balance if any. Where the vendor-is 
in défault, the remedies äre even more varied." It. would seem to be absurd, to 
hold :that the mere fact that a date of completion is fixed in' the original ‘decree 


put an end to the action and that the control of the original Court expires on the 
expiration of that date—-and thus substitute'in.effect for all the known remedies 
stated above the simple expedient of treating the action and the decree as dead 
for all purposes and leaving the vendor in undisturbed possession of property....."” 


"The other learned Judge pointed out as follows: `’ we 


“ But that it is in the nature of a preliminary and- not a final decree is, I think 
placed beyond doubt by «section 35 of the Specific Relief Act (section 28 of the 
present.Act). As I read that section, it lays down that when a decree for specific 
performance of a contract of sale has been passed and the purchaser makes default 
in payment of the sum which the Court ‘has ordered him to pay, the vendor may 
either file a fresh suit for recision of the contract or may, in the specific perfor- 
mance suit itself, apply to the Court to rescind the contract. It ER clear 
that the contract isnot determinable or determined by the mere failure to comply 
with the terms of the decree. It is not determined until the Court orders that 
itis determined. By the decree for specific performance the Court sets out what 
it-finds the real contract betwecn the parties was, and declares that such a con- 
tract exists and gives what it considers a reasonable time within which the con- 
tract shall be carried out. 4, S g ; Sd 


-r p _ 
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Regarding the decree from-this point of view, as a contract, itis clear in this, case 
is in most others of the same ‘kind, ‘that time is not of ihe essence of the contract and that, 
until the contract is rescinded by formal order or decreesuch.time for performances 
not being an essential part ofthe contract, may be varied by the Gourt which has 
- declared what the essential ‘terms of the contract are. It is clear as the learned 
Chief Justice has shown, that it must be within the power of the Court to vary 
the time within whith the contract shall be performed, as:difficulties en ee arise 
-through no fault whatever ‘of:the parties preventing performance within. the 
time specified in the decree;:¢.g.; when a third party as within that period set 
- up a bona fide claim of title to property, it may even be necessary to direct 
ific performance to-stand over ‘for a reasdnable -but indefinite p:ridd, until 
t cldim has been adjudicated. a ee 
I take it then that Where specific performance Of sale has not been effected 
within the period Iaid'down by the decree, it‘is Open - (a) to:the purchaser to 
apply to-the Court for‘an exfension-of time for payment of the purchase-monery 
and (b) to the vendor to apply either for a final and peremptory order for specific 
Serformancs Ge fr an ont inding the contract ci immediately: or to 
follow automatically on the expiry of. the period peremptorily granted.. The 
original action is thus open-until a final -decree or . order of such a nature and 
scope is passed, and the original’ Court-has until then ample power to extend'the 
time for specific performance,” — c 7 ie 
Thus, it is obvious that after the decree has been passed ‘even where the’ decree 
does not specify the time within’ which’ the plaintiff should deposit the amount, it 
is open to the Court to fix a fresh period or extend the period y fixed, though 
I cannot accept the argument on behalf of the respondent, that they should not 
‘made to suffer for the-failure-of the ‘Court'to specify the period-even in the first 
instance. ‘But the principles. dbove laid -down-Have, some-Basis. As pointed ‘out 
by the Supreme Court in Gomathindjagam Pillai v. Palaniswamt Nadat, if the contract 
relates to-a sale of immoveable property, it would normally be presumed that time 
was not the essence of the contract. -'Section'28‘of the Act seems to really embody 
this principle. I, theréfore, consider ‘that as the Court has, under section 28 “of 
the Nee ake power -to extend the period even where it has.already fixed a period ' 
‘within which’ the: plaintiff should‘deposit the amount, it -has ‘the :power to extend 
that period, it should be deemed to have thé power to either fix.a period or grant 
a fresh period for the plaintiff to deposit the -purchase-money where by the decree 
it-has not already flxed-a period. : If we apply this principle. to: the facts of this case, 
even though there had been laches on the part of the plaintiff, the order passed by 
‘the lower appellate Court is not one without jurisdiction or one passed in disregard 
of the principles of equity. i os ee e | 
The Civil Revision Petition is, therefore, dismissed. __ 
S. V.J. a 1 tng a Petition dismissed. 
IN THE HIGH COURT OF JUDIGATURE AT MADRAS, 
ao _ Present :—Mr. Justice M. M. Iman. 
Loganatha Mudali and others ' ‘|— -. Appellants® 
De a 
Manikkammal and-others - .. Respondents. 
Registration Act (XVI of 1908), section 17 (1) (b)—-Settlement deed—Settlor retaining power 
of revocation if the settles fails to fulfil certain conditions—Feilure by settles to comply 
with certain conditions—Revocation of settlemsnt-deed— Whether revocation to be effected 
only by means of registered instrument. f 
Section 17 (1) (4) of the Registration Act, pre-supposes the existence of noñ- 
testamentary instrument which purports or operates to create, declare, assign, 
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limit or extinguish any ‘right, title or interest to or in immoveable property and 
does not itself provide that a particular transaction should be carried out only 
..by means of a written instrument. Consequently, if there is a written instrument 
creating, declaring, assigning, E ee ee ee 
property, such instrument must be registered. But it is not open to any party 
: to contend that even if there isno other law requiring that particular transaction 
-. should be entered into only by means of a document in writing, still. by virtue of 
‘section 17 (1) (b) of the Registration Act, such a transaction can be effected only 
by means-of a registered instrument, .In the absence of any other provision 
independent of section 17 (1) (b) of the Act, requiring that the revocation should 
| be oRected only by means of a written instrument, it is not possbile to hold that 
revocation in question must be effected only, by a registered instrument, in view 
..of the provisions contained in section 17 (1) Íb) of the Act. 


> The question of relieving against any forfeiture or FSS arise only, if 
_ there. is actually a penalty: (On facts feld),it.cannot ntended that there is 
..@ penalty and that penalty should be relieved by the ean in the exercise of 
its j iction as a Court of;equity. 


` Appeal against.the decree of the District ,Gourt, Chingleput, in Appeal Suit 
No. 125 of 1962, preferred against the Decree of the Court of the Subordinate Judge 
Ohingleput in Orginal‘ suit No. 41 of 1961. ae 
_ K. Parasaron, for Appellants. E 
y. Srinivasa Ayyar, and X. Raman, for Respondents. 


‘The Court delivered the following’ - ae 


JUDGMENT.. —One ayarama Mudaliar andl his four brothers constituted a ude 
undivided family. said Jayaraina Mudaliar:by a notice dated 25th A 
1952 t about-a severance of status, -between him and his four bre a 
On 24th A 1952, he executed a deed of settlement with respect to his 
one-fifth share in the properties of: the family... Under the terms of the deed, he 
‘granted the said one-fifth share in favour of the’ 1st defendant herein and defendants 
2 to 7, subject to certain conditions, .The rst defendant was to take steps to have 
the one-fifth share divided by metes and bounds and to‘enjoy the same on, ‘condition 
of his paying a sum of Rs. 1,000 on 15th January; every year to the said Jayarama 
- Mudaliar ar towards his maintenance.and-another sum’of Rs.. 1,000 on the same- date 
ee the maintenance of his wife, the Ist repondent herein. Even after the 
death of Jayarama Mudaliar, the 1st defendant was to pay the sum of Rs. 1,000,to 
the Ist respondent herein so longas she. is.alive. The deed further provided that 
the ist defendant was to take three-fourths of Jayarama Mudaliar’s one-fifth share 
absolutely from the date of the document itself and to enjoy the same from generation 
to generation with all powers of alienation, With'regard to the other one-fourth 
` of Jayarama Mudaliar’s one-fifth share-in the family properties, that was also to 
be in possession of the rst defendant and the 1st defendant was to enjoy-its income, 
but on the death of Jayarama Mudaliar and his Wife, the said one-fourth share, it 
certain proportions, was to go to defendants 2 to 4:as allotted by the rst defendant 
himself, The settlement deed contained the following condition also: > 


“ The further condition of this settlement deed is that it shall be liable to be 
revoked by the settlor during his life-time and by his wife Manikkammal if she 
survives the settlor in default of the payment of the annuity of Rs..1000 each to 
‘the settlor and his wife Manikkammal as above, mentioned.” 


Jayarama Mudaliar died on 15th April, 2 1955. The st defendant defaulted.to pay 
the annuity stipulated in the settlement deed and a sum of Rs.4, 187 was due by him. 
Therefore, the Ist respondent herein, namely, the widow of Jayarama Mudaliar, 
in exercise of the power of revocation conferred, by the settlement deed, revoked 

Se scttlement and called upon the 1st defendant by notices to deliver possession of 
ee A T The 1st defendant paid Rs. 2,500 upto & 
stage, but even thereafter he defaulted in payment’of the amount. Itis 


wl r, 
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under such circumstances the 1st respondent herein filed O.S.No; 41 of 1961 on the 
file of the Gourt of the Subordinate Judge of Chingleput for declaration of her title 
to one-fifth share in the suit properties as heir of her kasban and in consequence of 
the revocation of the settlement deed exccuted by him in favour of defendants 1 to 7 
and for a partition of the propertics into five shares and possession of the plaintiffs 
one-fifth share therein. To the suit, the impleaded as parties the settlees under the 
document as well as the representatives of the other brothers of Jayarama Mudaliar. 
The 1st defendant put forward several conténtions, such as, there was no valid power 
of revocation, since he was not aware that the document contained such a and 
he did not consent to such a power of revocation and ‘that in any event, Ist res— 
pondent had no power of revocation and all she could do was to take steps for recovery 
of the arrears and that the revocation itself should have been effected by means of a 
registered, document and that not having been done, there was no valid revocation. 
The learned Subordinate Judge, by his judgment and decree dated 5th March, 
1962, overruled the objections of ist defendant and decreed the suit of the Ist 
respondent: inst edger and decree, defendant 1, 3, 5 to 9, 11 and 14 to 
17 preferred A.5.No. 125 of 1962 on the file of the Court ‘of the District Judge of 
Chingleput. The learned District Judge, by judgment and decree dated 28th 
September, 1964 affirmed the conclusion of the learned Subordinate Judge and 
passed a preliminary decrce for partitioning one-fifth share of the family properties 
and for separate possession of the same, Itis against these Judgments decrees, ` 
defendants 1, 5, 7 to 9, 11 and 14 to 17 have preferred the present second appeal. 


Mr. K. Parasaran, learned Counsel for the RAEE put forward three 
contentions: (1) The revocation has, to be effected only by means of a regi 
instrument, in view of the provisions contained in section 17 (1) (b) of the ae the 
tion Act and that not having been done, there is no valid revocation, (2) The 
Court has got power to relieve the penalty of forfeiture provided in the document 
and the Court in this case should exercise that power. (3) In any event, defendants 
2 to 7 have acquired a vested remainder in respect of the one-fourth share of 
Jayarama Mudaliar’s one-fifth share in the family properties and consequently 
any decree that may be passed in this suit in favour of the 1st respondent can only 
be subject to the vested remainder created in favour of defendants 2 to 7. I shall 
deal with these points in that order. .' : : 

As far as the first point regarding the necessity for a registered instrument for 
revoking the settlement is concerned, the t proceeds on a misapprehen- 
sion, Section 17 (1) (b) of the Registration ki pre-supposes the existence of non- 
testamentary instrument which purports or operates to create, declare, assign, 
limit or extinguish any right, title or interest to or in immovable property and does 
not itself provide that a particular. transaction should be carricd out only by means 
of a written instrument, Consequently, if there is a written instrument obi 
declaring,-assigning, limiting or extinguishing rights in immovable property, su 
instrument must be registered. Butitis not open to any party to contend that ever 
if there is no other law requiring that particular transaction should be entered into 
only by means of a document in writing, still by virtue of section 17 (1) (b) of the 
Registration Act, such a transaction can be effected only by means of a regi 
instrument. For instance, in the Transfer of Property Act, section 54 dealing with 
the sale, section 59 dealing with the creation of mortgage, section 107 dealing with 
the lease of immovable property from year:to year or for any term exceeding one 
year or reserving a yearly rent, section 118 dealing with exchanges, section 12g 
dealing with ing of a gift and section 130, dealing with transfer of actionable 
claim, provide, that the transactions dealt with by the said sections must be carried 
out only by an instrument in writing. Mr. Parasaran has brought to my notice no 
law which requires that the revocation of a settlement as contemplated by the settle- 
ment in question must be effected only by means of a written instrument, which 
because of section 17 (1) (b) of the Registration Act, will have to be registered. 
Consequently, in the absence of any other provision independent of section 17 (1) (b) 
of the Registration Act, requiring that the revocation should be effected only 
means of a written instrument, it is not possible for me to hold that the revocation 

13 
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in question must be effected only by a registered instrument, in view of the ‘provi- 
sions contained in section 17 (1) (b) of the Registration Act. Mr. Parasaran, in this 
context, relied upon the decision of the Supreme Court in Kashinath Bhaskar v. Bhaskar 
Vishwesktoar’, In that case, there was actually a written document coming within 
‘the scope of section 17 (1) (b) and the Supreme Court pointed out that the document 
must bs registered. It is not the case of the learned Counsel for the appellants 
in the present second appeal, that there has been a written document exccutcd-by 
the Ist respondent coming within the scope of-section 17 (1) (b) of the Registration 
Act and that pursuant to that section it must be registered. Therefore I am unable 
to accept the contention of the learned Counsel for the appellants that in-this case 
the revocation effected by the 1st respondcnt is not valid ‘because it has not bee 

effected by means of'a rcgistcred instrument, : 


__ As far.as the second quostion is concerned, the question of relieving against any 
foriciture or penalty will arise only, if there is actually a penalty... As y 
pointed out the settlement in favour of the rst defendant and others was effucted 
by Jayarama Mudaliar only subject to certain conditions, one of the conditions being 
the liability of the settlement to be revoked in case of dcfault on the part of the ist 
defendant to pay the annuity, Therefore; it cannot be contended that the provision 
for revocation is inthe nature of forfeiture which a Court ofequity can relieve 
against in a particular case. Over and above this, it must be remembered that 
the transaction in question was a simple settlement and the properties were admit- 
tedly valuable ones. Having obtained those properties, if the rst'defendant does 
not pay the annuity provided for by the very teıms of the grant’ and -commits 
default, the settlor or his wife can exercise the power of revocationconferred by the 
nt itself. ‘It cannot be contended that there is a penalty and that penalty 
should be relieved by the Court in the exercise ofits Jurisdiction asa Court of equity. 
Oonsequently,-in my: opinion, this contention also-is a result of misapprehension, ` 
As far as-the third point is concerned, such a point was not put forward before 
the Gourts below. Mr. Parasaran argues that being a point arising from the,terms 
of the document itself, itis open to him to urge-it before this Court in the second 
appeal. His case is that defendants 2 to 7 in the suit have acquired a’ vested 
remainder in respect of one-fourth share of Jayarama Mudaliar’s -one-fifth share in 
the family properties and that vested remainder will blossom into an effective 
and present interest on the death of the 1st respondent herein, and consequently 
Er right which the 1st respondent may get declared in the present suit should not 
affect the right of defendants 2 to 7 to that vested' remainder. On the other hand 
Mr. Srinivasa Iyer, learned Counsel for the respondent, contends that there is no 
such vested remainder created in favour of defendants 2 to 7." In’ view of ‘one 
admitted circumstance in this case I consider that it is unnecessary to decide that 
“point in this appeal and that admitted circumstance is that defendant 2 to 7 are not 
entitled to possession of the properties so long as the 1st respondent is alive and the 
right to possession, if any, will accrue only on the death of the 1st respondent. There- 
- fore, I am of the opinion that it will be in the interests of both the parties to leave this 
question open so that ifthe parties are so advised they can agitate the same in sepa- 
rate proceedings when the alleged right of defendants 2 to 7 materialises on ‘the 
death of the -ist respondent. Consequently the question whether defendants 2 to 7 
have acquired any vested right in respect of the one-fourth share of Jayaram 
Mudaliar’s one- sHare in the family properties which cannot be revoked is left 
open since that will not affect the right of the Ist respondent to obtain present 
possession of Jayarama Mudaliar’s one-fifth share in the family properties. 


.. Under these circumstances, subject to the reservation made by mein respect 
of the third of the points enumerated already, the second appeal fails and is‘ dismissed, 
There will be no order as to‘costs. i 


No leave. * = 
s SVJ > a pte ee ` Appeal dismissed. 
l 1a (1952) S.C.J. 150: (1952) S.C.R. 491: A-LR. 1952 S.C. 153. 
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IN. THE HIGH COURT OF JUDIGATURE AT MADRAS. 
` Ponent —Mn. Joram M.M, Ima, _ & 
R. Jecyar Ayyah and others z ~.. Appellants* 


The Idol of Sri Ranganathaswami etc., Dcvasthanam, 


0. 


, by Executive -Officcr’ | Respondent. 


Civil Procedure Code (V of 1908), Order 1, ruls 9 and the Madras Hindu Religious Endowmints 


Act (I of 1927), section 44-B and (XIX of 1951), section 35—Suit under—No relief 
claimed against Revenue Divisional Officer or the Collector—Failure to unpblead. them 
as Partiss—Matntainability of suit, not affected. 


_ Madras Hindu Religious Endowments Act (XIX of 1951), section 35 (2) (d) ()—Refusal to 


resumes inam by Collector—Suit, whether maintatnab 


' Gtant—Nandavanem for rearing flowers for the use of temple—Absence of beneficial interest 


tyr. tm the grant to the person in charge of the Nandavanam—Grant for. the benefit of the temple 


., + and not a personal grant to a community burdened with service, 


‘The plaintiff Devasthanami has not’ claimed: any relief against the Revenue 


Divisional Officer or the District Collector and that when the Revenue Divi- 


sional Officer and the Collector functioned under section 44-B of Madras Act 
TI of 1927 or " section 35 of Madras Act XIX of 1951, they were function- 


- ing as quasi-judicial trib and therefore itis not.nécessary to implead'them 
` as parties to the suit. Hence, the failure to implead them as parties to the suit 


the suit is maintainable under section 35- 


does not affect the maintaina ility of the suit itself : n 


- ’ An order ‘refusing to résume the inam, just as an order resuming the inam, will 


be an order of the Collector under clause Bae section 35 co consequently, 
2) (d) (ii) of the i 


_. VAfter considering’ the’ various’ entrics in the Inam Fair Register, it was held 


that it is not a personal inam ted to the Vannar Community, burdened with 
service, but itis only an inam tor the benfit of the temple. No doubt, there is the 
expression “‘ Dharmadayam ”’. in column 2 and the expression “ Hereditary ” 
in column 10. But,- neither the use of the expression ‘‘ Dharmadayam ” nor 


' -the use of the expression “‘ Hereditary ” is conclusive of the fact that the grant 


was only a personal grant to the Vannar. Community. -.On the other hand, there 
are certain features, which definitely indicate that the grant was for the benefit 
of the temple. In column-ai it is said ‘‘ This is a Nandavanam which contains 
Tulasi, Malli and other flower plants”. ‘That means that the very Nandavanam 


„itself was the subject matter of the grant and it was not a'grant of some other pro- 


in support of the Nandavanam or for the maintenance of the Nandavanam. 
urther, there is absolutely nothing to indicate in any of.the cntries in the Inam 
Fair Register that Vannan Narayanan, who was said to be in charge of the 
Nandavanam, had any beneficial intcrest in the grant.. Though the grant was not 
directly to the temple, it was virtually and substantially to temple, since the 
entirety of the subject matter of the grant was to be maintained as a Nandavanam 
for rearing flowers for the use of the temple.. 


For the grant to be for the benefit of the temple, it need not necessarily be 


- directly to the temple itself. Inams may -be granted for the support or mainten- 


ance, of Hindu religious institutions, or they may be granted for the performance 
ofa charity or-service connected with Hindu religious institutions. 





* S.A. No. 1829 of 1963.- + i O Brd April, 1968. 
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Appeal against the Decree of the District Court, Tiruchirapalli,in Appeal Suit 
No. 57 of 1962, preferred against the decree of the Court of the Subordinate Judge of 
Tiruchirapalli in Original Suit No. 37 of 1958. i 
T.R. Srinivasa Ayyangar, for Appellant. o 
R. Gopalaswami Ayyangar, for Respondent. 
The Court delivered the following ' . 
UDGMENT.—An extent of 654 cents of land was granted in inam for the support 
of a Nandavanam for the use of the pagoda of Sri Ranganathaswami at Srirangam, 
The Inam Fair Register shows that in 1865 the said inam was in charge ofone Vannan 
Narayanan, There had been litigations between the descendants of Vannan 
Narayanan and other members of the Vannar Community, wherein the descendants 
of Vannan Narayanan asserted their personal right to the property, while the other 
members of the community contended that the property belonged to them. The 
result of the series of litigations shows that ultimately the dispute ended in favour of 
the members of the community displacing the personal right claimed on behalf of 
the descendants of Vannan Narayanan. Thereafter, on 17th June, 1939, one 
_Arumugha Ekali and another, claiming to be the descendants of ‘Vannan Narayanan, 
‘ executed a release deed in favour of Sri Ranganathaswami Temple stating that- they 
were not able to maintain the Nandavanam and that they were not in'a position to 
render the service arising therefrom. After this, the temple leased out the land to 
the first defendant in the suit. The first defendant sought to recover possession 
of the property from the various members of the community in, occupation of the 
property. - On the failue of the first defendant to recover possession of the property, 
the Executive Officer of the temple filed an application under section 44-B of the 
Madras Hindu Saag he Endowments Act II of 1927 before the Collector (Revenue 
Divisional Officer, Tiruchirapalli) for resumption of the inam and to re-grant the 
same to the temple.. The Revenue Divisicnal, Officer, by his order dated goth 
November, 1954, declined to remme the inam, holding that the inam came within 
the scope of B.S.O.No. 54 (1) (6) and therefore resumable only under B.S.O.No. 54 
& and not under section 44-B of Madras Act II of 1927. The Revenue Diyisio 
r also expressed his view that there was no prima facis evidence, that the grant 
included both the land and the assessment. Against this onder, the, Executive 
_Officer of the temple, preferred an: appeal to the District Collector, The District 
‘Collector, by his order dated and’ September,1957, dismissed the. appeal holding 
that the,entries in the Inam Fair Register.clearly showed that the inam was granted 
to Vannan Narayanan and not registered in the name of the temple, with the result 
he concurred with the conclusion of the Revenue Divisional O that the inam 
fell under B.S.O. No. 54 (1) (b) and consequently section 44-B of’Madras Act II of 
.1927 did not apply. The Collector also expressed the view, just like the~-Revenue 
Divisional Officer, that there was no evidence to show that- the inam consisted 
of thedand and the land revenue. Under.these circumstances, the temple filed the 
suit, out of which the present second appeal arises, namely, O.S. No. 37 of 1958 on 


the file of the Court of the Subordinate Judge of Tiruchirapalli, purporting to 
_be under section 95 (2) (d) (ii) of the Hindu ‘Religious and Charitable 
Endowments Act of 1951, for the purpose of setting aside the orders of the 


Revenue Divisional Officer and the District Colléctor and for declaring that the 
grant was of both the warams and granted in inam for the support of the charity con- 
nected with the plaintiff Devasthanam. The first defendant, who had obtained a 
lease from the Devasthanam, supported the case of the plaintif. Defendants 13 to 19 
resisted the claim of the temple. They put forward several contentions, such as 
that the property was granted to the Vannar Community and not to the temple and 
therefore it belon to them and that even otherwise the Vannar Community had 
acquired title to the pro by adverse possession and consequently the orders of 
the Revenue Divisional Officer ang the District Collector refusing to resume the inam 
were correct. They also put forward the contention that the suit instituted by the 
plaintiff Devasthanam under section 35 (2) D (ii) of Madras Act XLX of 1951 
was not maintainable. The learned Su inate Judge of Tiruchirapalli, after 
elaborately going into the matter, came to the conclusion that the grant was not made 
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to the temple though he held that the grant was for the purpose of maintaining a 
Nandavanam and flowers have to be given for the use of the plaint temple. He 
came to the further conclusion that the property belonged to the Washermen Com- 
munity. With regard to the positive case put forward by the defendants, his finding 
was that the plaintiff could apply for resumption and re-grant, but the right to 
remain in possession as against defendants on the basisofthe original grant, evenif 
the grant is to be construed to be in favour of the plaintiff, had become barred by 
limitation and adverse possession. With regard to the contention relating to the main- 
tainability of the suit, he came to the conclusion that since the Revenue Divisional 
Officer and District Collector refused to resume the inam, no suit would lie, 
as such a suit had not been provided or under section 35 (2) (d) (ti) of Madras 
Act XLX of 1951. Hence, by his judgment and decree dated 10th March, 1961, 
the learned Subordinate Judge dismissed the suit of the temple. Against this judg- 
ment and decree, the temple preferred A.S.No. 57 of 1962 on the file of the Gourt of 
the District Judge of Tiruchirapalli. The learned District J , by his j t 
and decree dated 2oth March, 1963, reversed the conclusion of the learned Subordi- 
nate Judge and decreed the suit of the plaintiff. It is under these circumstances the 
present second appeal has been preferred by defendants 13 to 19 in the suit. 


Mr. T. R. Srinivasa ayyangar, the learned Counsel for the appellants put for- | 


ward the following contentions :.(1) When the plaintiffdevasthanam claimed the 
relief of setting aside the orders of the Revenue Divisional Officer and the District 
Collector, it ought to have made them parties to the suit and not having done so, 
the suit is liable to be dismissed on that ground. (2) The present suit was not con- 
templated or authorised by the provisions contained in section 35 (2) (d) (#) of 
of Madras Act XIX of 1951, as there was no order for resumption and consequently 
the suit was not maintainable. (3) The grant was to the Vannar Community 
personally, burdened with service, and was not a grant to the temple. I shall deal 
with these contentions in that order. ` 


As far as the contention that the Revenue Divisional Officer and the District 
Collector had not been made parties to the suit is concerned, the following features 
must be noticed : (i) Such a contention was not put forward before the Courts 
below. (i) The learned Counsel though he had taken time for that purpose, was 
not able to produce any authority to'show that the Revenue Divisional Officer and 
the District Collector are necessary parties to the suit and therefore the failure on the 
part of the plaintiff-devasthanam to implead them as defendants in the suit was fatal 
to the maintainability of the suit 1 In my opinion, the contention of the 
earned Counsel proceeds on a misconception. , Admittedly, the plaintiff-devastha- 
nam has not claimed any relief against the Revenue Divisional Officer or the 
District Collector and that when the Revenue Divisional Officer and,the Collector 
functioned under section 44-B of Madras Act II 1927 or under section 35 of Madras 
Act XTX of 1951, were functioning as quasi-judicial tribunals and therefore it 
is not necessary to implead them as parties to the suit. Hence, the failure to implead 
them as parties to the suit does not affect.the mintainability of the suititeelf! Mr. R. 
Gopalaswami Ayyangar, the learned Counsel for the respondent, drew my atten- 
tion to a Bench decision of this Court in Bhesmasena Rao v. Peda Yælla Reddit, where 
also the interpretation of section 44-B was considered, arising out of a suit filed to set 
aside the orders of the Revenue Divisional Officer and the District Collector, but 
those officials were not made parties to the suit. Though the point was not raised 
and decided in that case, Mr. Gopalaswami Ayyangar relied on the decision merely 
by way of a precedent, where in another case the Revenue Divisional Officer and 
the District Collector were not made parties and still the suit was proceeded with 
and no objection to the maintainability of the suit was either taken or upheld. 
Apart from this decision, for the reasons I have already indicated, in my opinion, the 
failure on the part of the plaintiff-devasthanam to implead the Revenue Divisional 
Officer and the District Collector as defendants in the suit, does not affect the main- 
tainability of the suit. Hence, I overule the first contention of the learned Counsel, 


‘oy, CILL.R. (1955) Mad. 45 : (1954) 1 M-LJ. 384- 
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As far as the second contention is concerned, here again, the contention proceeds 
on a misapprehension, Scction 44-B of Madras Act II of 1927 is practically 
in the same terms, as far as is relevant, as section 35 of Madras Act XIX of 1951. 
Section 35 (2) (a) states that the Collector may, on his own motion, or on the applica- 
tion of the trustee of the religious institution, or of thy: Commissioner or of any person 
having interest in the instituticn, who has obtain d the consent of such trustee or the 
Commissioner, by order, resume the whole or any part of sany such Inam (Inams 
referred to in sub-section (1)) on certain grounds enumerated therein. Clause d) 
of sub-section (2) states that any party aggricv.d by an ord:r of the Collector =r 
clause (a) may appeal to the Distriçt Collector, within such ime as may be pres.uribed. 
and on such appeal the District Collector may pass an order confirming, modityi 
or cancelling the order of the Qollector. Thercafter, section 35 (2) (d) (ti) provides 
for the filing of a suit in these terms: 


“The order of the District Collector on such appeal, or the order of the 
Gollector under clause (a) where no appeal is preferred under sub-clause (i) to. 
the District Gollector-within the time prescrib:zd, shall be final : 


Provided that where therc has been an appeal under sub-clause (i) and it has 
been decided by the District Collector or where there has been no a peal to the 
District Collector and the time for preferring an appeal has expired, any party ` 
aggrieved by the final Order of the District Collector or the Collector; as the case 
may be, may file a suitin a civil Court for determining whether the inam comprises 
both the melwaram and the kudiwaram or ouly the melwaram. Such a suit 
shall be instituted within six months from the date of the order of the District 
Collector on appeal where there has been an appeal under sub-clause (i), or 
from tke date of the expiry of the period prescribed under sub-clause (i) for an 
appeal to the District Collector where there ha’ been no such appeal.” 


The contention of the learned Counsel is that a suit is provided only against an 
order under clause (a), which means, only against an order resuming the whole or 
any part of the inam, and once there has been no order of resumption, that is, 
where the Collector has refused to resume the inam, no suit has been’ ided for 
under the section. There are two answers to this contention. The first answer 
is, if the section itself does not provide for a suit, it docs not mean that an aggrieved 
i has no right of suit, which is available to him under the general law. So 
ong as the section has not taken away the right, which is available to an aggrieved. 
}, it is immaterial whether the section itself has conferred such a right or not, 
second answer is, an order refusing to resume the inam, just as an order resum- 
ing the inam, will be an order of the Collector under clause (a) of the section. In 
Kallalagar Devasthanam v. District Collector’, a Bench of this Court pointed out that 
the words: “may pass-an order co , modifying or cancelling the order of 
the Collector ” are not intended to be confined to an order of resumption and that 
an unqualified right of appeal is given and if the Collector passes an order dismiss 
an application the District Collector can confirm it or cancel it, and as he has the 
power to cancel an order refusing to resume an inam, it must follow that he hag the 
wer to grant appropriate relief. This decision, with reference to the provision 
or and the scope of the appeal before the District Collector, will, in terms appl 
to those of the suit as well. Therefore, the contention of the learned aae) 
for the appellants that, since there has bcen no order of resumption by the Revenue 
Divisional Officer or the District Collector, no suit undsr section 35 (2) (d) (iy is 
available, has no substance. G i ' i 


That leaves the. third contention tegarding the grant itself, Admittedly, the 
title deed has. not been produced by'any of the parties. The entire controversy 
between the parties; proceeded on the basis of the extracts fram the Inam Fair 








_—-—— _—_— = `~ — — = — _-_— eee el -_ 
- 


“a. LLR (1941) Mad, 96 :-(1940) 1 M.L-J. B91: (2940) 51 L.W. 735. 


I) JEEYAR AYYAH Y. SRI: RANGANATHASWAMI DEVASTHANAM (Ismail, J.). 103- 


Register. The plaintiffdevasthanam filed Exhibit A-1, as the Extract from the 
Inam Fiar Registcr, while the defendants filed Exhibit B43. In Exhibit A-1 
the inam was described as‘ Devadayam ’, ,while in Exhibit B-43, it was described. 
as ‘ Darmadayam.’ ‘The learncd Subordinate Judge snt for the original and com- 
pared the same with Exhibits A-1 and B-48 to find out which of the two copics was. — 
correct. The learned Subordinate Judge, after such comparison, came to the con- 
clusion that the description of the inam in Exhibit B-4g alone was correct and pro-- 
ceeded on th eee eee As I pointed 
out already, the inam itsclf was for the support of a Neca for the use of the 
Pagoda of Ranganathaswami at Srirangam and that object is found mentioned under- 
column 8 of Exhibit B-43. Under column g it was stated that the inam was ‘ Tax- 
free.” Under column 10 it was stated that it was “‘ hereditary.” Under column 15 
it was shown “‘In fasli 1244 Vannan Nandavanam Manager Manyam.” In. 
columns 16 to 20, it was shown as “‘ Srirangam Ranganathaswami Koil Nandavanam 
Inam. In charge of Vannan Narayanan.” In column 21 (remarks a it 
was statcd : 


“ This is a Nandavanam which contains tulasi, malli and other flower plants. 
The Nandavanam is maintained for the use of the Pagoda. The holder also. 
maintains a water pandal. 'To-be confirmed under rule 3, clause’2, Free.” . 


It is on the basis of these entries coptained in the Inam Fair Register, the nature 
of the grant came to be considered-by the Courts below. The learned Subordinate 
Judge took th: view that it was a grant made to Vannan Narayanan, as representing” 
the Vannar Community, for the purpose of using the flowers in the Nandavanam. 
to the temple of Sri Ranganathaswami at Srirangam. On the other hand, the 
learned District Judge came to a different conclusion, holding that the grant was. 
in favour of the temple itself. I have already inted out that the title deed was. 
not produced by cither of the parties. One sther thing that has to be noticed is 
that under column 19 relating to.“ Name of the original grantee,” nothing has. 
been mentioned in Exhibit A-1 or in Exhibit B-43. Therefore, a conclusion has to- 
be arrived at on the basis of the other entries contained in Exhibit B-43. As I 
stated already, the case of defendants 13 to Ig was: that it was a personal inam. 
granted to the Vannar Community, burdened with service to the temple. On. 
the other hand, the case of the temple was that it was granted for the use of the 
temple. Which of the said two contentions is correct, has to be determined with 
refurence to the said Exhibit B-43. Bcfore proceeding further, I want to make one 
- thing clear. The karnrd Subordinate Judge came to the conclusion that the grant- 
comprised of both the warams and before the learned District Judge that was not 
disputed and it was conceded that the grant comprised of both the warams. Cònse- - 
quently, whocver might have been the grantee and for whatever purpose’ it was 
granted, bfore me: it was the common case of the parties that the grant comprised 
of both the warams. Then the only question is, was the grant for the benefit of 
the temple or a personal grant to the Vannar community, burdened with service. 
In my opinion, the only conclusion that can flow from the various entries contained 
in the Inam Fair Register is that it is not a personal inam granted to the Vannar 
Community, burdened with service, but it is.only an inam for the benefit of the 
temple. No doubt, there i is the expression ‘Dharmadayam ’ in column 2 and the 
eg Wana “ Hereditary ” in column 10. . But, neither the use of the expression 
harmadayam ” nor the use of the expression “ Hereditary ’’ is-cdnclusive of- 
the fact that the grant was only.a personal: grant to the Vannar Community, On 
the othcr hand, thr re are certain features, which definitely indicate that the-grant- 
was for the ben-fit of the temple. The first featuré ‘is the contents im the Remarks’ 
column a1. Ihave extracted the same already. It is said “* This is a Nandavanam 
which contains tulasi, malli and other flower’plants.” That means, that the very 
Nandavanam itself was the subject-matter of the grant and it was not a grant of 
some. other property ‘in sport of the Nandavanam or for the maintenance of the 
Nandavanam. Further, mapport is absolutely nothing to indicate in any-of the entries. 
in the Inam Fair Register that Vannan Narayanan, who was said to be in, charge- 
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.of the Nandavanam, had any beneficial interest in the grant. In Hindu Religious 
Endowments Board v. Kotsswara1, a Bench of this Court pointed out: | 
‘© Where specified charitable payment exhaust the income of the property at 
the date of the gift, it has been held in several cases that the intention is to devote 
the whole to charity, but where they do not so exhaust the income, the charitable 
trust has been limited to the specific payments and subject to that the donees 
have been held to take beneficially.” 7 


As far as the present case is concerned, there is no question of paying any part of 
the income from the subject-matter of the grant for benefit of the temple. On 
the other hand, the entire subject matter of the grant is itself a Nandavanam for 
the purpose of rearing flowers to be offered to the temple. Consequently, there 
is absolutely no scope for drawing any inference of personal benefit in favour either of 
“Vannan Narayanan or of any member of the Vannar Gommunity. As pointed 
out by the Supreme Court in Besmasena Rao v. Pedda Yella Reddi? : 


« The nature of a personal inam burdened with service is that it is meant for 
the individual to whom it is granted, though the individual is required to perform 
. some service to the temple also.” - 


In this case there is absolutely nothing to show, from the Inam Fair. Register, that 
inam was meant for the benefit of the individual Vannan Narayanan or the com- 
mnunity.of washermen represented by the said individual. A Bench of this Court 
an the decision already referred to, namely, Bheemasena Rao v. Pedda Yella Reddi? 
pointed out, with reference to the word “ regrant ” occurring in section 44-B: 


“The uc of the expression regrant is significant and is consistent only with a 
case where though the original grant might be in favour of an individual service- 
‘holder, it was virtually and susbtantially to the institution to which the service 
has to be rendered.” 


‘Therefore, taking into account the entries contained in columns 8 and 16 to 21 of 
Exhibit B-43, though the grant was not directly to the temple, it was virtually and 
substantially to the temple, since the entirety of the subject matter of the grant was 
to.be maintained as a Nandavanam for rearing flowers for the usc of the temple. 
‘This conclusion of mine that the grant indicated by Exhibit B-49 is not a personal 
grant to the Vannar Community, burdened with service, but a grant ofa religious 
‘and charitable nature, gets support from the fact that the inam itself was ‘confirmed 
under rule 3, clause 2 of the Rules for the adjudication and settlement of the inam 
jlands of the Madras State. i i 


The learned Subordinate Judge has relied on the litigations that took, place’ 
‘between the descendants of Vannan Narayanan and the other members of the 
“Vannar Community and on the fact that in the Property Register, ired to be 
maintained by the plaintiff-devasthanam under the provisions of the Hindu Reli- 
ious and Charitable Endowments Act, this property was not shown as the property 
ong to the plaintiff-devasthanam and also on the fact that the Commissioner of 
the Hindu Religious Endowments Board himself had issued notices for payment of 
contribution to the Vannara Matam, for coming to the conclusion that the grant 
-was not for the benefit of the temple, but for the benefit of the Vannar Community. 
_As I pointed out already, the reason for-the Devasthanam not showing the grant 
‘as its own property in the Register maintained hy it, may be, that the grant was not 
.directly to the temple and that may be the reason again for the Commissioner 
demanding contribution from the Vannara Matan As far as the litigations that-went 
„on between the descendants of Vannan Narayanan and the other members of the 
“Vannar community are concerned, admittedly, the temple was not a party to these 
ditigations and therefore no inference adverse to the temple can be drawn from these 





(1954) 1 MLL.J. 384 : I.L.R. (1955) 


r. (1937) a M.LJ. 419: AJR. 1937 Mad. (1961) 2 S.C.J. 671: ATR. 1961 ,8.C. tae 
) 1 S.G.R. 39 : 1961) 2 MLJ ae Mad. 
anr. (1961) -2. AW (8.0) IgOt, . T 4 _ l 


fi RAGAYASAMI KAIDU y. MOCHADAI NAIDU. 105 


litigations. I may point out here that the learncd Subordinate Judge committed 
an error in confining his attention to the fact whether the grant is to the temple or 
to the Vannar Community. For the grant to be for the benefit of the temple, it 
need not necessarily be directly to the temple itself. As B.S.O. No. 54 (A) (i) points 
out, imams may be granted for the support or maintenance of Hindu Religious 
institutions, or they may be granted for the performance of a charity or service 
connected with Hindu religious institutions. Once the grant satisfied this descrip- 
tion, itis immaterial for the purpose of the case of the plaintiff here whether it was 
granted to the religious institution itself or to somebody else for the purpose of 
performing service or charity in the religious institution, Conscqucntly, I am of 
the opinion that the grant in this case, though not directly to the temple, is a grant 
made for the support of the charity connected with Sri Ranganathaswami temple, 
namely, for the maintenance of a Nandavanam for rearing flowers to be offered to 
the temple. o 

In view of this conclusion of mine, the second appeal fails and is dismissed. 
However, I must point out that in vicw of the limited nature of the scope of the suit 
instituted unde: section 35 Aa] (i) of Madras Act XIX of 1951, noo qucstions 
except these, namely, w e grant was of both the-warams and whether the 
grant was for the support of a charity to be performed in the plaintiff Dcvasthanam, 
can arise in this suit, Admittedly, this is not a suit for rccovcry of possession of the 
properties from the defendants, Nor has the plaintiff Dcvasthanam prayed for 
an injunction to the Collector or the District Collector to resume the inam and re- 
grant the same to the temple. Under these circumstances, the questions whether 
the temple has still title to the property or has lost its title to the property, or whether 
‘the right to resume the inam is barred by limitation or not, or whether the defen- 
dants have acquircd title ‘to the propsrty by adverse possession or not, do not arise 
for determination and the Counsel on both the sides are agrocd on this, Conse- 
quently, while dismissing the sccond appeal, I vacate the findings of the Courts 
below with regard to such questions and the only findings that are relevant for the 
disposal of the suit and appeal and which I confirm are that the grant was of both 
the warams and the grant was for the support of the BR namely, the main- 
tenance of a Nandavanam for rearing flowcrs for offering to the plaintif Dcvastha- 
nam, There will be no order as to costs in the second appeal, 


~ No leave, 
S.V.J- Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present:— MR. Justicz K, S. RamMAMURTI AND Mr, Justiag A, ALAGIRIBWAMI, 


Nagayasami Naidu and others . -. Appellants* 
v 


Kochadai Naidu and others .. Respondents. 


Hindu Law— Adoption— Adoption questioned qfter the lapse of a long period— Absence of 
direct evidence—-Deed of adoption, not contemporaneous, but executed 30 years later— 
Competing seis of documsnis—Burdon of proof, how to ba discharged. 


Hinds Law—Admissions of the father advancing his personal interest and at the same tims 
prejudictally affecting the interests of the junior members of ths famly—If binding upon 
the sons. : 
Hindu Law—Acqusition of ty in the names of male and female members of a joint 
family—Presumptions—Presumptions, how rebutted—Burden of proof. 
The two main question for determination in the appeal are: (i) Whether the 
. first defendant Ayyalu. was taken in adoption by Kochadai Naciker in 1914 
with the result that Ayyalu and histwo sons, plaintiffs 1 and 2 are not entitled to 








a 


i 117 of r961. o- oa eS a a 24th April, 1967, 


106 . THE MADRAS LAW JOURNAL RePORTA. (1970 


any claim or share in the suit properties and (ti) Even if the first defendant and 
plaintiffs 1 and 2 still continucd to be members of a joint family along with 
the second defendant (the case of the adoption being found against the contesting 
defendants) arc the properties sct out in Schedules B to E, the separate properties 
of the contesting defendants, or, are they joint family properties ? 


Even though there are no special rulcs of cvidence to establish an adoption, 
the burden of proving an adoption is a viry grave and serious one, as an adoption 
i the natural succession. It is true thatif the adoption is questioned after 
the lapse of a long period, allowance will have to be made for the absence and 
disappearance of direct evidence of witnesses who had attended and participated 
in the function and too much importance ought not to be attached to discre- 
pancics in the evidence which would be incvitable if witnesses spcak about events 
and incidents which took placc, decades back. A contemporancous deed of 
adoption coming into existence at the same time as the adoption took place 
would no doubt be strong cogent cevidencé. Again transactions and dealings 
documents in which reference is made to the adoption in question wherein third 
parties or relatives referred to status of the person as an adoptcd son and persons 
- who have knowledge of the family history of the party concerned have referred 
tc that status would be evidence as to the fact of adoption. Conduct of the mem- 
bers of the family, strangers, autborities, public and school authoritics, acknow- 
iedging and treating the pesson concerned as an adopted son again would be 
useful evidence. As the partition between the father of defendants 2 and 1, 
Alagar Naicker, Thevappa Naicker and Kochadai took place only in 1941, up 
to' that period there is no documentary cvidcnce showing that the first defendant 
Ayyalu was enjoying the properties along with Kochadai as the latter’s adopted 
son. ‘The cnjoyment by all the members of the three branches was all common. 
Even so, there is documentary evidence of other character, all cf which over- 
whelmingly point to the conclusion that Ayyalu still continued to be the member of 
' his natural family and not given in adoption to Kocbadai. ° 


In the absence of any evidence whatsoever, there isno reason why the Court 
should not proceed on the fodting that Exhibit B-7 (dced of adoption) is a genuine 
document, solemnly executed by Kochadai and attested by his wife, fricnds and 
relatives, containing recitals which are zbsolutely true and coirect. The real 
difficulty that the case presents is that the documents during the first period upto 
1944, constitute equally powerful evidence and leads to the irresistiable conclu- 
sion that there was no adoption. The evidence during that period too is as 
strong, overwhelming and convincing, and the problem is how to reconcile those 
two sets of documents. Reconciliation is impossible as they tend to diametrically 
opposite inferences and it is here speculation becomes inevitable. If one can 
speculate, it may be that the documents during the first period reflect the trvth and 
Exhibit B-7 was secured from Kochadai by some overreaching or some unfair 
means without Kochadai knowing what document he was signing. 


If the questions of adoption rested with and concerned the first defendant alone, 
the matter would assume a different complex, but the question is, how far, are 
the plaintiffs bound by these admussions of their father and his holding out that 
he is the adopted son of Kochadai, In the case of joint family, the admissions of 
the father or the admistions of the managing member would not by their own force 
bind the other members of the family, and the admis.ions cannot be used against 
them on the ground that the managing member or the father as the case may be, 
did not satisfactorily account for these admissions. The junior members can 
always prove that the admissions are either untrue or incorrect. If the managing 
member or the father had made an admission while acting on behalf of the family 
or for acquiring properties for the family or for protecting the interest of the family 
and where, what he does is on behalf of hi and on behalf of the members 
family, the admission made in that representative character may be used 
@gainst all the members, But, if such an admission was made by the managing 
member or by the father to advance his own interests and to acquire property 


t 
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cA 
- for himself, and what ke acquired would be his own acquisition which he is not 
bound to share with the other members of the sons, such an admission cannot bind 
the sons. The position is a fortiori of such an admission advances not only the 
personal interest of the managing member or the father- but also prejudicially 
affccts the interests of the other members. For instance, in this case, if Ayyalu 
wrongly made such admissions knowing them to be false and acquires property, 
it will be his self acquisition. The fact that in that proccsshe claims to be the 
adopted son will not make the property joint family property, if actually there was 
no adoption. Further if the admissions were to be held to be binding upon the sons 
also, the sons will lose their rights by birth in the natural family. As soon as thcy 
were born in 1932 and 1937, acquired rights by birth and how can that right 
be affected by anything which their father may do subsequently out of grecd or in 
conspiracy with somebody else to exploit the weakness of third parties. Unless 
there is in law and in fact a valid adoption cutting away Ayyalu from his natural 
family, the rights of the plaintiffs will have to be adjudicated upon on their own 
merits and while doing so, the Court will have to take into account the entire facts. 
If the plaintiffs themselves have made any prior ddmissions to the contrary, they 
may also suffer under the same difficulty if they do not satisfactorily account and 
explain their prior admissions. But so long as they have not made any such admis- 
sions th: admissions of the father cannot conclude the rights of the sons. How can 
the rights which th> plaintiffs acquired by their birth in the ancestral property 
be taken away because their father had made certain statements which they 
themselves do not know how and when they were made or even would have been 
made despite thcir protests and objections, In respect of their rights by birth 
in the ancestral estate, they are not re ed. as the representatives of the father. 
The consequences of the father not explaining or trying to explain his prior state- 
mcnts and admissions cannot be visited upon his sons who have got rights of their 
own independently of the father. 


A man cannot be bound and cannot be called upon to explain what another 
man has said, why he said so and when he said so. The question, therefore, is 
whether the totality of the entire evidence for and against, establishes whether 
Ayyalu has been adopted in 1914. The documentary evidence for the first period is 
decidedly in favour of the plaintiffs and against the contesting defendants. . When 
we come to Exhibit B-7, it can be only used asa piece of evidence and not as 
admission ; ie., the execution of a deed of adoption. For instance, if as early as 
1914, a deed of adoption had come into existence contemporancously along with 
the adoption though the recitals in the deed would not have theeffect of admis- 
sion by the plaintiffs so as to be bound by them, it would certainly be powerful 
cognent evidence against the plaintiffs. But in the instant case the deed of adop- 
tion was not contemporaneous and it was executed go years later. The onus in 
proving the adoption is very heavy onthe person setting up the adoption 
een Te when there is no contemporancous deed of adoptian. 


There are competing sets of documents one set tending to establish adoption 
and another establishing that there could never have been such an adoption. In 
the instance case the document Exhibit B-7 itself bears intrinsic evidence that the 
adoption was highly improbable and could not have taken place. 


The evidence adduced about the factum of adoption in simply worthless and ‘is 
wholly insufficient to discharge the gravé and serious onus that lies upon the con- 
testing defendants, which onus-had heavier still by reason of the valuable 
evidence afforded by the documentary evidence during the first period. The 
conclusion, therefore, is that the contesting defendants have failed to establish 
that the first defendant was given in adoption to: Kochadai. - 0h, 


It has to be recognised that a party cannot be awarded relief on a basis not 
pleaded by him on which there is no issue, merely taking advantage of some 
statements in the pleadings or in the evidence made or given for a different pur- 
pose and with reference ta a different ise, Such deviation from the pleading is 
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permissible, very rarely, and only in exceptional circumstances, if it can be. postu- 
lated that the other side has uhambiguously and unequivocally admittcd, com- 
pletely the factual or the legal basis on which relief could be moulded. In other 
words, it is the clear admission of the opposite party in the pleadings that confers 
jurisdiction upon the Court to award relief on a -basis different from one covered 
by the issues.on which parties went to’trial. That ncither-in the pleadings nor 

- in the evidence, is there such a clear unequivocal admission that the acquisitions 
were made by the two brothers as joint acquisitions with the aid of joint labour 
and joint skill. : - 

There is an essential distinction as to the scope of the presumption in the case 
of acquisitions in the names of male members of a joint family and the female 
members of a joint family. In the case of male members of a joint family, there 
is presumption that if the joint family had sufficicnt ‘ancestral nuckus, the pro- 
perties s ing or acquired in the name of junior members are joint family pro- 
perties unless presumption is rebutted by showing that the properties are the 
scparate properties of the particular member or members in whose names the 
properties stand or were acquired. ‘There is no such presumption in the cas of 
of properties standing in the name‘of female members. In the latter case, it is 

‘for the party who claims properties as joint family properties to specifically ‘plead 
the particulars and details, in the pleadings and establish the same by ‘adducing 
- necessary evidence. _If there is no pleading and if on the side of the plaintiffs 
there is no evidence, there is no nccd for detailed scrutiny of the casc of female 
members or persons claiming through them, as to the resourccs of the female 
- members and so to how they-acquired the properties in question. If the plaintiff 
` on whom the burden lies adduce no evidence, no further questions arises and the 
female member in whose name the property stands, must be held to be the benefi- 
cial owner of the property in question. 


If a plaintiff, who puts forward a case that a land standing in the name of 
female member of a family was really purchascd benamiin her name for: some 
ulterior purpose, docs, not discharge the burden that is cast upon him, it is 
unnecessary to examine the defendants’ cage. 


. 


Appeal against the decrce of the Subordinate Judge, Dindigul, datcd rith 
January, 1961 and passcd in Original Suit No. 35 of 1958, 


M.S. Venkatarama Ayyar, E. Rajah Ayyar, A. Balasubramaniam and V. Syamalam, 
‘for Appellants. i , 


M. K. Nambiar for K, R., Venugopal, B. Falathinathan, R. Ramamurthi Ayyar 
.R. Ramachandran and $, Ramglingam, for Respondents, 


The Judgment of the Court was delivered by i 


Ramamurti, J.—Defendants 2 to 5 have preferred this appeal against the judg- 
ment and decree of the Sub-Court, Dindigul, decreeing the plaintif it for parti- 

` tion -of the properties described in the Schedules A to E, attached to the plaint and 
also the movables and into six shares and allotment of two shares to the plaintiffs 1 
and 2, and one share to the first defendant.- The second defendant has also been 
directed to render an account of the income from the properties of the family for a 
_period of one year, September, 1957 to Scptember, 1958, as claimed: in the plaint. 
- The following geneological tree, shows the relationship between the parties :— 
- Nagayasami, the sccond defendant, and Ayyalu, the first defendant, are brothers. 
The first defendant’s sons are the. plaintiffs 1 and 2. .The second defendant’s son is 
the third defendant, fourth defendant, is the wif of defendant g, and the fifth defen- 
dant, minor Renuka is their, daughter. The plaintiffs case is that the sccond defen- 
dant and the members of his branck and the first defendant and the members of his 
branch ‘are all members of a joint Hindu eye ae branches being each entit- 
led to a half sharein-all the properties, jmmovablt and movable, claimed in the ruit 
"The plaintiffs also claim that all the- properties ‘involved in the suit including those 
standing in the name’ of defendants 2°to 5 (Schedules B to E) are also joint family 
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properties having been acquired by the second defendant with the aid of joint family 
properties of which he was in f ion as manager of the joint family, though the 
relevant deeds were taken in the individual names of the sccond defendant and the 
members of his branch, -- . l 
-The main defence of the contesting defendants 2 to 5 is that about the year IQI4; 
the father of the plaintiffs (Ayyalu, the first def ndant in the suit) was given away 
in adoption to one Kochadai Naicker, the brother of the paternal grandfather of 
defendants 1 and a, that after the adoption, the first defendant ceased to be a member 
of his natural family and became both, legally and factually, a member of the family 
of his adoptive father, with the result that Ayyalu was not entitled to any share in 
the properties of his natural family, and his sons, the plaintiffs 1 and 2, are, therefore, 
equally not entitled to any right or share in the properties. - The further case of 
defendants 2 to 5 is that the several items’claimed by them (Schedules B to É) are 
all their own separate properties and that in any event, the plaintiffs would not be 
entitled to any claim or share therein. The first defendant sailed with his sons, the 
plaintiffs, and supported their case. fete og - . 


The trial Court negatived the contentions of the contesting defendants ; it did 
not accept the defendants’ case that the first defendant was givenin adoption to 
Kochadai Naicker. It also found that the several items claimed as sparate pro- 
pertics of defendants 2 to 5 were all joint family properties acquired out of and with 
the aid of ancestral properties. Out of a half share belonging to the first defendan 
2/3rds was allotted.to plantiffs 1 and 2, 1/3 to the first defendant. Hence the ap 
by the defeated ‘defendants. As the first defcndant is sailing with the plaintiffs, 
for the sake of convenience, defendants 2 to 5 are referred to as contesting defendants 
in this judgment and reference to the first defendant is made separately. 


From the-gencological tree, it will be seen that one Ayyalu Naicker, the paternal 
grandfather of defendants 2 and 1, had two brothers, Thcvappa Naicker and 
Kochadai Naicker. This Ayyalu Naicker, the paternal grandfather of defendants 2 
and 1 is the senior-most member of his branch and his son one Alagar Naicker is the 
father of defendants 2 and 1. Ayyalu Naicker died long ago Icaving bchind him, 
his son Alagar Naickcr and his grandsons, deftndants 2 and 1. Thevappa Naicker 
also diced long ago kaving bchind him his son Alagarswami. The third brother 
Kochadai Naickcr dicd on 16th February, 1946. It is the admittcd case of both 
parties that in 1941, there was a partition betwech the three descendants of the three 
branches and the. plaint A Schedule propertics were allotted to.the first branch of 
Alagar Naicker, ‘the fathr of defendants 2-and1. .At that partition, Kochadai 
Naicker got his 1/3rd share in the family propcrtics. Alagar Naicker, the father of 
defendants 2 and 1 died on 26th June, 1942. Kochadai Naicker of the third branch 
had no male issues. He had marricd twice.” Kainakshi-his first wife dicd in 
1953. His second wife is one Alagammal. Kochadai Naicker and four daughters 
through his first wife, Chellammal who dicdin 1948, Sodammal who dicd sometime 
in 1952, Pappammal and Angammal. Sodammal hada son Rangaswami and 
daughter Angammal who was married to the first defendant Ayyalu. It‘will be 
scen that the first defendant Ayyalu has married Kochadai’s daughters’ daughter 
Alagammal, the second wife had two daughtcrs:Chinna Angammal and Lakshmi 
Ammal, Sometime prior to the suit, misunderstandings arose between the parties 
resulting in magisterial proceedings under section. 145, Criminal Procedure Code. 


- The two main questions that arise for determinationein the appeal are: 
(i) Whether the first defendant Ayyalu was taken in adoption by Kochadai Naicker 
‘in 1914 with the result that Ayyalu and his two sons, plaintiffs 1 and:2 are not 
entitled to any claim or share in the suit properties and (ti) even if the first defendant 
and plaintiffs 1 and 2 still continucd to be members of a joint family along with the 
second defendant (the case of the adoption being found against the contesting defeti- 
dants) are the properties set out in Schedules B to E-the separate properties of the 
contesting defendants,-.or, are they joint. family , properties, 
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The plaintiffsmainly rely upon several events, dealings and transactions amongst 
themselves and between the third parties evidenced by scveral documents till about 
1946 in support of their case that Ayyalu was not adopted by Kochadai. The 
contesting defendants rely upon several events and transactions evidenced by docu- 
ments stacting from Exhibit B-7, dated 27th December, 1944, a registcred deed 
executed by Kochadai in favour of the first defendant Ayyalu in which there is a 
solemn declaration by Kochadai that Ayyalu was adopted by him about go years 
prior -to the deed, t914 and that Ayyalu, ever since the adoption had been living 
with Kochadai as a member of his family and this deed of adoption, Exhibit B-7 was 
executed by Kochadai confirming the adoption with a view to avoid difficulties 
which Ayyalu may experience for absence of a decd of adoption. This decd of 
adoption is claimed to have been attested by Kamakshiammal, the senior wife of 
Kochadai and others who are near relatives of this Kamachi. In addition to the 
documentary evidence adduced on both sides, consisting of dealings and transactions 
among themselves, between theimselvse and strangers, payment of property-tax 
revenue, change of patta, Court proceedings, etc., the parties also adduced oral 
evidence on the question of this adoption. i 


We shall now take up the first question, i.e., whether the first defendant was 
given away in adoption to Kochadai Naicker in 1914, Even though there are no 
special rules of evidence to establish an adoption, the burden of proving an adoption 
is a very grave and serious one, as an adoption displaces the natural succession, It 
is true that if the-adoption is questioned after the lapse of a long period, allowance 
will have to be made for the absence and disappearance of direct evidence of witnesses 
who had attended and participated in the function and too much importance ought 
not to be attached to discrepancies in the evidence which would be inevitable if 
witnesses speak about events and incidents which took place, decades back. A 
contemporaneous deed of adoption coming into existence at the same time as the 
adoption took place, would no doubt be stronger cogent evidence, Again transac- 
tions and dealings and documents in which reference is made to the adoption in 
question wherein third parties or relatives referred to the statuts of the person as an 
adopted son and persons who have knowledge of the family history of the party 
concerned have referred to that status would be evidence as to the fact of adoption. 
Conduct evidence of the members of the family, strangers, authorities, public and 
school authorities, acknowledging and treating the. person concerned as an adopted 
son again would be useful evidence. 

[After discussing the evidence His Lordship proceeded :] 

Ayyalu if he had been adopted by Kochadai must have been when he was very 
young, just a child and by the time of Exhibits A-1 and A-2 (the birth register 
extracts of the first plaintiff and the second plaintiff respectively in which the first 
plaintiff when he was born on 4th January, 1932, and the and plaintiff who was born 

n 19th March, 1937, were referred to as the sons of Ayyalu Naicker, son of Alagar 
Naicker), deep rooted impression must have been crated in the minds of the relatives 
about the adoption and one would t pointed reference to Ayyalu as the adopted 
son instead of referring to him in his natural family. But learned Counsel, Sri 
Rajah Ayyar submitted that inrelying upon entries in extracts of Birth Registers, 
it will be unsafe to rely upon all the particulars mentioned threin and that the use of 
the entries in the Birth and Death Register extracts should be restricted to the limited 
information or limited details which the Officer concerncd is enjoined by law to record 
and any extrancous information outside the precise ambit of the entries should be 
eschewed. Columns 9, 10 and 11 only require the officer concerned to record the 
name of the father of ths child, the name of the mother of the child and the residence, 
He is not expected to record the further information concerning the details of either 
the father or the mother or their parentage, their ancestral history, etc. Under 
section 35 of the Evidence Act, it is only the entry madc by a public servant in the 
discharge of his official duties that is admissible as a relevant fact (Vide Ramali 
Reddi v. Kotgyya', in which sntries in Birth Registers kept by village officers were held 
er aaaea 
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to be admissible under section 35 of the Evidence Act. Vide also Bagitammal v. 
Kamalammal. Sri Rajah Ayyar drew our attention to some of the cases in which 
this note of caution was indicated that other particulars not strictly covered by the 
entries are not admissible under section 35 of the Evidence Act. In Venkayamma v. 
Gangayya2, a Bench of this Court held that an entry in the Death Register extract is not 
admissible to prove the age on the date of death, even though that factum was also 
recorded. Again in Gurusami Nadar v. Irulappa Konar?, in a Death Register extract, a 
particular person was described as a Christian and the learncd Judge Varada 
chariar, J., observed that at best it is safe to rely upon these registcrs only with refcr- 
ence to the fact of death and the date of birth. Herein Exhibit A-1, the Birth Register 
Extract, column 7 relates to particulars of the child’s nationality and caste, but no 
such information is requircd to be recorded with reference to the particulars of the 
parents in columns 9 to 11. Our attention was also drawn to Ths State v. Kamruddin‘, 
in which the name of the child was recorded and it was held that it was inadmissible 
under section 35 of the Evidence Act on the ground that each and every cntry made in 
the register does not by itself become admissible under the Evidences Act and the 
entries do not require the officer to record the name of the child. Our attcntion was 
not drawn to any decision in which it as held that cntries like the one in columns 8 
and g in Exhibits A-1 and A-2 are admissible with reference to the parentage of 
the father of the new born child. If there is other indcpendent evidence connecting 
the entries, no doubt the entries and the independent evidence may supplement one 
another. Here P.W. 2 has not given evidence with respect to the entries 2 in Exhibit 
A-1 even though columns 12 and 13 purport to refer to him. Again the first defen- 
dant has not spoken to the cntries in columns 12 and 13, if they purport to refer to 
him. The fact that no objection was taken as to the admissibility of this evidence 
does not matter and the objection as to the inadmissibility under the Evidence Act 
can be raised cven in the appellate Court (vids page 46 of Sarkar’s Evidence Act eleventh 
edition). If somebody who gave the information had given evidence about his 
knowledge of the relationship, the entry would be corroborative evidence of the 
evidence of that witness under section 157 of the Evidence Act, but not the entries 
themselves. We are, therefore, not inclincd to attach much significance to the 
description of the first defendant with reference to his natural family ard the abscnce 
of reference to Kochadai as the adoptive father. 

[After referring to the documentary evidence His Lordship procceded :] 

The resultant position is that Kmakshi, backed up by her grandson Rangaswami 
(who was then aged 35) attempted to assert and establish rights as the nearest heir 
to her deceased husband, but could not successfully do so, while on the other hand, 
the first defendant successfully asserted rights as the adopted son of Kochadai, 
was actually in possession of Kochadai’s propertics, paid kist, obtaincd pattas, 
mortgaged several items of propertics, transported and sold paddy or grain, 
etc., and continued to do so right till December, 1956, even after Kamakshi’s life 
time 


Learned Counsel Sri Rajah Ayyar placed considerable reliance upon these 
various categories of documents in support of his contention, the documcntary evi- 
dence consisting of : | 

(i) conduct evidence of first defendant and third partics; 


ed and clear admissions by the first defendant himself that he was the 
adopted son of Kochadai. 


Learned Counsel invoked the aid of the well-known principle laid down by the 
privy Gouncil in Chandra Kunwar v. Chaudari Narpet Singh®, that what a party himself 
‘admits to be true, may reasonably presumed to be so unless the party making the 
admission gives evidence to rebut the presumption and unlcss and until that is 
satisfactorily done, the facts admitted must be taken to be established. He also 
O E 
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referred us to a recent decision of Kailasam, J., reported in Thirumal Reddiar‘y. 
‘Kopfiah Reddtar’, in which the learned Judge uphcld. the case of adoption based 
upon the admissions of the party concerned ina series of documents, which admissions 
‘were not satisfactorily cxplai The learned Judge has discussed all the relevant 
cases in which, even though there was no proof relating to the factum of adoption, 
‘either with regard to the giving and taking or in regard to the observances of the 
necessary ceremonies, the adoption: was upheld on the ground that the party who 
had admitted the adoption had not satisfactorily explained as to why such admis- 
sions were made. It is sufficicnt to sct out following hcad note: 


"It is no doubt true that the burden of proving an adoption is initially on 
pia pene meagan But where the defendant has himself admitted in a series of 
documents that the plaintiff is the adopted son of A the cn of proving that there 
was in fact no such adoption shifts to the defendant. What a hi admits to 
be true may reasonably be presumed to be so. ‘As it could not, however, be a 
case of estoppel, the party making the admission may give evidence to rebut this 
presumption. But unless and until that is satisfactorily done, the fact admitted 
must be taken to be established. Proof of admissions by the opposite party 
shifts the onus,” (italics ours). ~ i ' l 


At this stage, it may be mentioned that in Chandra Kunwar v. Chaudari Narpet Singh?, 
the Privy Counsel upheld the factum of adoption, because the party who admitted 
the adoption offered explanations with regard to his admissions which were found 
to be cither absurd or unproved and the admissions were, therefore, given full 
effect. In the case decided by Kailasam, J., the lower appellate Court held that 
the factum of adoption had not been satisfactorily proved, despite the admissions of the party 
concerned in several documents, But Kailasam, J., reversed that judgment, taking the 
view that the recitals which constituted powerful admissions, threw the burden upon 
the other side and as the burden had not-been discharged by satisfactory explana- 
tion, as to why such admissions were made, there was no need for further proof of ihe 
Jactum of adoption and the party should be held bond by what he had already admitted, 


It is true that these admissions were made by the first defendant, after disputes 
had arisen, between himself on the one side, and the heirs of Kochadai on the other. 
On. behalf of the respondents, it is urged that the probative value of these admission 
which are post litem mortem consisting of assertions of right by Ayyalu, is very little 
as there was contest between himselfon the one side and i and her partisans 
on the other. But Sri K. Rajah Ayyar accepted the position that if these documents 
were relied upon by the first defendant, in proof of his adoption as instances in which 
the first defendant had asscrted right as adopted son, their probative value will be 
very little. But his contention is that the contesting defendants have relicd upon 
these admissions as against the first defendant and in such a context, these admissions 
constitute valuable evidence. He further contended that the proper perspective 
of approach is first to take the documentary evidence during.the second and third 

iods, 1944 to 1948 and 1948 to 1956, and ascertain how far the first defendant 
had given true and satisfactory evidence, explaining the admissions made by him 
and if on that question, the first defendant had proved himself to be a liar and his 
explanations are absurd, fantastic and incredible, be must be bound by his admis- 
sions and the question as to what weight should be attached to the documentary 
evidence for the first period and as to how far that evidence disproves the factum of 
adoption does not arise at all. His further contention is that the documcntary 
evidence during the first period in which third parties dealt with Ayyalu as a member 
of his natural family or he himself claimed, still to belong to the natural family, 
‘cannot out-weigh the effect of the evidence during the second and third period 
consisting of issions by the first defendant. His further contention was that 
is the. first defchdant has candidly admitted, why Exhibit B-7 (deed of adoption) 
came to be executed, why the various false recitals were made and why in the - 
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numerous documents, the first defendanit claimed to be theadopted son, the position 
may be different. For instance,- by way of ilhistration Gounscl said that if thefirst 
defendant - had deposed that Kochadai was very old, of a very weak intellect and 
could not uriderstand the implicatiéns of any document he was executing, and that 
taking advantagé of that situation, Exhibit B-7 was brought into cxistence, with false 
recitals or on a fraudulent imisrepresentation that the document was ofa differcnt 
character altogethcr the Court may accept that explanation as naturally cxplaining 
the recitals therein, in the face of the documentary evidence to the contrary, ee 
the carlier period. _ But where the first defendant had denied everything and too 

up the extreme step of totally disassociating himsclf frpmcvery event, putting the 
whole responsibility upon the second ‘defendant, there is no justification for not 
pinning him down to what he had already admitted. If there were infirmaties 
attached to Exhibit B-7, if any fraud or unfair practice was practised in securing 
Exhibit B-7 both defendants 1 and 2 must be equally aware of the same and the 
first defendant may well not confess before the Court that both dcfindants 1 and a 
RER together and exploited and took full advantage of the position in which 
K i was placed. In other words, learned Counsel urged that on what ground 
and with what justification, Exhibit B-7 can be brushed aside when the clear admis- 


sions contained therein remain wholly unaccounted for. 


i ~ considering the deed of adoption and discussing the evidence the Court 
ssid: ' : 

To sum up, in the absence of any evidence whatsoever, we do not see any 
reason why the Court should not proceed on the footing that exhibit B-7 is a genuine 
document, solemnly executed by Kochadai and attested by his wife, friends and 
relatives, containing recitals, which are absolutely true and correct. The real 
difficulty that the case presents is that the documents during the first period vp to 
1944, constitute equally powerful evidence and leads to the irresistible conclusion 
that there was no adoption. Thre evidence during that period too is as strong,.over- 
whelming and convincing, and the problem is how to reconcile those two sets of 
documents. Reconciliation’ is impossible as they tend to diametrically opposite 
inferences and it is here speculation becomes inevitable. If one can speculate, it 
may be that the documents during the first period reflcct the truth and Exhibit B-7 
was secured from Kochadai by some overreaching or some unfair means without 
Kochadai knowing what document he was signing. It may again be that the second 
defendant with his influence in the locality, got the attestors to this document and 
got Kamakshiammal also to attest the document, without her knowing what the 
document was. Of course, this is a pure speculation, which if true, furnishes the 
solution. If only the first defendant had put forward this version or some other 
plausible. explanation about the state of mind of Kochadai and how Kochadai 
executed the document whether without knowing the contents or under a mis- 
representation, the position would be different. It is because of the totally 
unhelpful and false evidence of the first defendant, pretending ignorance at cvery 
stage, that the problem arises. 


If the question of adoption rested with and concerned the first defendant alone, 
the matter would assume a different complex, but the question is, how far, are the 
‘plaintiffs bound by these admissions of their father and his holding out that he is 
the adopted son of Kochadai. In the case of joint family, the admissions of the 
father or the admissions of the managing member would not by their own force 
bind the other members of the family, and the admissions cannot be used against 
them on the ground that the managing member of the father as the case may be 
did not satisfactorily account for these admissions. The junior members can always 
‘prove that the admissions are either untrue or incorrect. : If the ing member 
or the father had. made an. admission while-acting on behalf of the ly or for 
acquiring properties for the family or for protecting the interest of the family and 
whrre, what he does is on behalf of himself and on behalf of the members of the 
family, the admission made in that representative character may be used as against 
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all the members. But, if such an admission was made by the managing member 
or by the father to advance his own interests and to acquire property for himself, 
and what he acquired would be his own acquisition which he is not bound to share 
with the other members or the sons, such an admission cannot bind the sons. The 
position is a fortiori if such an admission advances not only the personal interests of 
the managing member or the father but also prejudicially affects the interests of 
the other members. For instance, in this case, if Ayyalu wrongly made such admis- 
sions knowing them to be false and acquires property, it will be his sclf acquisition. 
The fact that in that proccss he claims to be the adoptcd son will not make the pro- 
perty joint family property, if actually there was no adoption. Further if the admis- 
sions were to be held to be binding upon the sons also, the sons will lose their rights 
by birth in the natural family. As soon as they were born in 1932 and 1937, they 
acquired rights by birth and how can that right be affuctcd by anything which their 
father may do subsequently out of greed or in conspiracy with somcbody clse to 
exploit the weakness of third parties. Unless there is in law, and in fact a valid 
adoption cutting away Ayyalu from his natural family, the rights of the plaintiffs 
will have to be adjudicated upon on their own merits and while doing so, the Gourt 
will have to take into account the centire facts. -If the plaintiffs themselves have 
made any prior admissions to the contrary, they may suffer under the same 
difficulty if they do not satisfactorily account and explain their prior admissions. 
But so long as they have not made any such admissions the admissions of the father 
cannot conclude the rights of the sons. How can the rights which the plaintiffs 
a ea by their birth in the ancestral property be takrn away because their father 
bad made certain statements-which they themselves do not know how and when 
they werc made or even would have been made despite their protests and objcctions. 
In respect of their rights by birth in the ancestral estate, they are re rded as 
the representatives of the father. The consequences of the father not exp aining or 
trying to explain his prior statements and admissions cannot be visited upon his 
sons who have got rights of their own independently of the father. Reference may 
be made to the Bench decision of the Nagpur High Court, in Jagmohan v. 
Ranchodas1, in which it was held thatina joint Hindu coparccnary a son docs 
not derive interest in the coparccnary property through his father and hence the 
son cannot be said to be the representative in intercst of the father under section 21 
of the Evidence Act, which deals with the bindi nature of admissions. The 
same vicw was held about the scoprof section 21 of the Evidence Act in the decision 
in Nigmira N ith Ghosh v. Lawrence Fute Go., Ltd.*, in which it was held the admis- 
sion of a member of a Hindu family cannot be uscd as against the other members 
of the joint family. Reference may also be made to Pratap Kishore v. Gyanendranath® 
in which it was held that admissions about the factum of adoption cannot be uscd 
as against the other mcmbcrs of the joint family. On the same principle it has been 
held that in a suit on a mortgage executcd by the father where the father has un- 
ambiguously admitted the receipt of the consideration, the admission is held prima 
facie proof-against the father only and a decree is passed against him. But as against 
the sons, the admission of the father cannot be uscd with that effi ct and the burden 
will be upon the mortgagre to prove that he advanced the loan. (Vide the decision 
of the Privy Councilin Thakur Bhagwan Singh v. Bishambhar Nath*,. In Sresramulu v. 
Thindava Krishnayya®, this decision of the Privy Council was followed and it was 
held that if the mortgagee wanted to enforce his mortgage rights against the sons’ 
interests the mortgagce would have to establish that the mortgage had been exccu- 
ted by the fatha either for legal necessity or for payment of an antecedent debt and 
the recitals by the mortgagor alone would be insufficient against the sons to shift 
the onus of proof. Some of the decisions of this Court have held that the admission 
contained in the recitals in documents as against the exccutant has no application 
upon persons who get the property in their own right. The same view wag. taken 
in Mithishi v. Kandaswami Muthirian*, This rule is based upon elementary com- 
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monsense that a man cannot be bound and cannot be called upon to explain what 
another man has said, why he said so and when he said so. The question, therefore, 
is whether the totality of the entire evidenc for and against, establishes whether 
Ayyalu has been adopted in 1914. The documentary evidence for the first period, 
as observed earlicr, decidedly in favour of the plaintiffs and against the contesting 
defendants. When we come to Exhibit B-7, it can be only used as a picce of evidcnce 
and not as admission; i.e., the execution of a decd of adoption. For instance, if 
as carly as 1914, a deed of adoption had come into existence contemporancously 
along with the adoption though the recitals in the dced would not have the cficct 
of ission by the plaintiffs so as to be bound by them, it would certainly be powcr 
ful cogent evidence against the plaintiffs. But in the instant case the decd of adop- 
tion was not contemporaneous and it was executed go years latcr. The onus in 
proving the adoption is very hzavy on the person setting up the adoption especially 
when there is no contemporancous decd of adoption. (Wide Pratap Kishore v. 
Gyanendranath)1, As the adoption results in changing the course of succcssion and 
depriving several persons of their rights in propertics, high standard of proof has 
been uniformly insisted upon for proving an adoption and the cvidcnce to support 
it should be such that it is free from all suspicions of fraud and so consistcnt and 
probable as to leave no occasion for doubting the truth (vide Kishori Lalv. Mi. 
Chaltibai®, and Gokul Chandra v. Biswanath’. In Dal Bhahdur Singh v. Bijat Bahadur 
Singh*, it was observed that very grave and serious onus rests upon a pcrson who sccks 
to displace the natural succession of property by the act of an adoption and that in. 
such a case, the proof requires strict and almost scvere scrutiny and the longer the 
time goes back from the date when the adoption was made to the time whcn it 
comes to be examined, the more necessary it is having regard to the fallibility of 
human memory and the uncertainity of cvidence given after the lapse of such time, 
to see that the evidence is sufficient and strong. In Padmalav Achariza v. Srimatyia 
Fakira Dsbya*, when cmphasising the strict standard of proof in proving an adoption, 
the Privy Council pointed out that the evidence should be frece from all suspicion 
and fraud and so consistent and probable as to leave no occasion for doubting its 
truth. It was also obscrved that if the particular adoption is improbable and is 
not supported by contemporancous evidence which ought to have bccn forth- 
coming and the casc of the party setting up adoption is highly suspicious, the adop- 
tion cannot be held to have been proved. The relevance of this decision is that in 
that case, the fact was that the man was aged 30 and he had alrcady had children 
who had dicd and he would have himself adopted a son from the other branch of 
the family at a time when his own wife was enceinte and might bear him a natural 
son asin fact she did it was held that it was improbable that he would have authoriscd 
the adoption. Ultimately the defendants’ case of adoption was rejected in the view 
that grave suspicions in which the defendants case was involved’ were not dispelled 
and that the adoption in question was highly improbable. In Raghavamma v. 
Chenchamn1, the Supreme Court did not acccpt the case of adoption as it noticcd 
rival scts of documents one set tending towards the infercnce of adoption and the 
other contra. In that case there was no deed of adoption and the Supreme Court 
observed that Pitchayya, who was said to have made an adoption was about 25 years 
old and had ordinarily every prospect of having children of his own and therefore, 
it was highly improbable that an adoption would have taken placc. Emphasis 
was also laid upon the absence of a contemporancous deed of adoption. The rival 
sets of documents are discussed in paragraphs 15 and 16 of the Judgment of the 
Supreme Court, the Supreme Court commenting upon the fact (being against the 
case of adoption) that there had not becn a consistent pattern of conduct from which 
the Court should draw the inference that an adoption must have taken place. An 
examination of all these cascs shows that if there is no contemporancous deed of 
adoption and if there is no satisfactory proof of the giving and taking and if the 
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inference of adoption is to be drawn from the recitals in the documents and the 
assertion of rights in documents dealing with’ the estate as the si aa son, etc. 
etc., the documentary evidence must manifest onc consistant patern of conduct and 
if there were rival competing scts of documents, it carinot be said that the grave and 
serious burden could’ be said to be discharged., This principle well applies to the 
instante case. There are competing scts of documents one set tending to -estab- 
lish adoption and another establishing that there could never have been such’ an 
adoption, In the instant case the document Exhibit B-7 itself bears intrinsic evidence 
that the adoption was highly improbably and could not have taken place. When 
Kochadai had married two wiws it cannot be said that Kochadai lost all hopes of 
begetting natural’ children. _ 2 3 
a er rr a ae 4 
+ * 9, me - om SE l 


It is unnecessary to burden this judgment by a detailed reference to the evidence 
as we are satisficd that the evidence adduced about the factum of adoption is simply 
worthless and is wholly insufficient to discharge the grave and serious onus that fia 
upon the contesting defendants, which onus had become heavier still by reason of 
the valuable evidence afforded by the documentary evidence during the, first period. 
Our conclusion, therefore, is that the contesting defendants have failed to establish 
that the first defendant was given in adoption to Kochadai. 


Mr.M. S.Venkatarama Ayyar for some of the contesting defendants, raised 
a new point before us that on the admissions of the plaintiffs and the first defcndant 
in their pleadings as well as in their oral evidence; it must be held that the estate of 
Kochadai was jointly acquired by defendants 1 and 2 by their joint labour and joint 
exertion, and the estate should, therefore be, treated and dealt with as joint famil: 
ay a Learned Counsel urged that on their own showing (i.e., plainti 

first defendant), defendants 1 and 2 conspired togcther set up a false case of 
adoption and sccured the properties of K i, as against the claims of, his 
widows, daughters and their children and that the joint labour and joint exertion 
consisted in bringing into existence Exhibit B-7, deed of adoption with false recitals, 
conducting criminal proceedings to a successful termination, fighting the opponcnts, 
enterting into sevcral transactions, describing and holding out the first deft ndant 
as Kochadai’s adopted son and as a result of these cfforts, they successfully resisted 
the claims of the widows, and the daughters of Kochadai. Learned Counsel also 
urged that the fact that in that process they put forward an unfounded and unte nable 
claim to the property would not detract from the isition being a joint acquisi- 
tion with the aid of joint labour and joint skill of defendants 2 I. This aspect 
based upon the peculiar doctrine of Hindu law of members of a joint family jointly 
ra be the property by their joint labour and exertion (without the aid of ances- 

nucleus) thercby impressing upon the acquisition the character of joint family 
property, was developed for the first time before us in the course of the arguments 
and the only justification pleaded for advancing this argument is that, that question 
has to be decided only on the admissions of the plaintiffs and the first defendant 
without any need for taking fresh evidence. Counsel also- placed considerable 
reliance upon the decision of the Supreme Court in Firm Sriniwas Ram Kumar v. 
Mahabir Prasad', where the Supreme Oourt ted relief to the ` plaintiff on an 
alternative case (though not pleaded by the plaintiff) which was not only admitted 
in the dcfendant’s written statement, but was cxpressly put forward as an effective 
answer to the claims of the plaintiff made in the suit, the reason being that there was 
nothing improper in giving plaintiff a decree upon the case which the defendant 
himself admitted. In that case, the plaintiff filed a suit for specific performance of 
a contract, in part performance of which, the plaintiff had paid a substantial sum 
of Rs. 30,000 to the defendant. But the defendant denicd the contract and pleaded 
that the money was takcn by him only as a loan and not as part payment in pursuance 
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‘of a contract of.sale. ‘The trial Goùrt found against the plaintiff on the question 
of the factum.and.truth of the contract of sale but passed a decree for the sum of 
Rs, 30,000 accepting the defendant’s admission that he had received Rs. 30,000 
from the plaintiff. On appeal, though the High Court affirmed the finding of the 
trial Gourt that the plaintiff had failed to make out the factum of the agreement of 
sale, reverscd the decision of the trial Court and dismissed the plaintiff's suit even 
with regard to the decree passed against the defendant for the sum of Ra: 30,000 on 
the ground that the plaintiff had not pleaded nor sought relief on the basis of such 
a casc, When the matter went on appeal to the Supreme Court, the concurrent 
finding that there was no agreement of sale was accepted. On the question as 
to whether on the admission of the defendant that he reccived Rs. 30,000 from the 

laintiff as a loan, a decree could be granted to the defendant, the Supreme Gourt 
hald that the High Gourt had taken too rigid-and fcchnical a vicw of the matter 
and that therc was ample jurisdiction to the Court to award relicf to a party on 
an alternative basis where the same is admitted R the conc¢rncd party in answer 
to the claim of his opponcnt. 


Mr. M. K. Nambiyar, learned Counsel for the respondents, urged that the 
facts of the case in Firm Srinivasa Ram Kumar v. Mahabir Prasad, were peculiar and 
easily distinguishable, and contended that itis not open to a party to allege one set 
of facts as against his opponent who has denicd that case, and then turn round and 

another set of facts with a view to carry on the fight, and claim rclicf on the 
ground that his own case was false but that the opponcnt’s case was truc, and 
accepting the same, relief should be granted tohim. Our attention was drawn to 
the decision in Govindaraj v . Kandasmami*, which followed the leading decision of 
the Calcutta High Courtin Ramdoyal v: Funmenyo uy CGoondoo®, Mr, M. K. Nambiyar 
drew our attention to the decision in Nagubai v. B. Shama Raot, in which it was held 
that evidence let in on one issue on which the parties went to trial, should not be 
made the foundation for the decision of another and different matter, which was 
not present to thé minds of the parties and on which they had no opportunity of 
adducing direct evidence. Learned Counsel also relied upon the following obser- 
vations of the Supreme Court in Venkataramana Devaru v. State of Mysore*, in which 
it was held that relief should not be granted on a new plea, on a new point, not taken 
in the pleading nor any issues raised but merely upon the admissions of the party: 


“ The object of requring a party to put forward his pleas in the pleadings is to 

_ enable the opposite party to controvert them and-to adduce evidence in support 

of his case. And it would be neither legal nor just to.refer to evidence adduced 

with reference to a matter which was actually in issue and on the basis of that 

evidence, to come to a finding on a matter which was not in issuc, and decide 

the rights of parties on the basis of that ce We have accordingly declined 
to entertain this contention.” 


It has to be recognised that a party cannot be awarded relief on a ENE EE 
by him and on which there is no issuc, merely taking advantage of some stat: ments 
in the pleadings or in the evidence made or given for a different purpose and with 
Aaa to a different issue. Such deviation from the ER is permissible, very 
and only in exceptional circumstances, if it can be postulated that the other 
nae ihe unambiguously and unequivocally admitted, completly the factual or the 
legal basis on which relicf could be moulded. In other words, it is the clear admis- 
sion of the opposite party in the pleadings that confers jurisidction upon the Court 
to award relicf on a basis different. from onc covered by the issues on which partics 
went to trial, Mr. Nambiyar stressed that, however libcrally the pleadi 
(plaintiff’s and the first defendant’s) mayi be a in the instant case, they 
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not amount to a clear unequivocal admission either legally or factually, to a plea of 
joint acquisition by defendants 2 and 1 by their joint labour and joint. exertion. 
We see considerable substance in this argument and'we havo no hesitation in holding 
that thcre is no substance in the new point developed by Mr. M. S. Venkatarama 
Ayyar and that neither in the pleadings nor in the evidence, is there such a clear 
unequivocal admission that the acquisitions were made by the two brothers as joint 
acquisitions with the aid of joint labour and joint skill. The statement of the law 
of joint acquisition, one method by which property when acquired becomes joint 
family property, is contained in section 281, page 945 of Mayns’s Hinda Law, 11th 


ition, è . -> 
+ * * +$ me -  - T 


In the first placc, it has to be observed that the plaintiffs do not-plead as a fact that 
the acquisitions were made by the brothers with their joint labour and jointerertion. 
The language used is deliberately guarded, t.¢., if is beltsved because at that time, 
they were minors. Secondly, what is pleaded is a ific understanding came to 
between defendants 1 and 2 that the properties of Kochadai to be divided between 
defendants rand 2 in some proportion, after securing the same as against Kochadat’s 
widows and daughters. What is pleaded is not a\case of joint acquisition by joint 
labour and joint skill, which ds hors any agreement, and by its own force, impresses 
upon the acquisition, the character of joint family property. The essence of this 
doctrine of Hindu law is the association of members of a joint family for which 
nothing else is necessary. Here what is pleaded is a specific agrecment or a contract. 
In the case of joint acquisition in pursuance of a contract rights of the parties would 
depend upon the terms of the contract express or implied, but in the case of joint 
acquisition with the aid of joint labour and joint skill, a well-known mode of acqui- 
sition of joint family property, the acquisition will have to be shared by all ‘the 
members, their respective branches in equal shares with rights of birth to all the 
members. In the case of acquisition by contract, the issues will have no right in 
the properties jointly acquired. l a i 
+ * + * * -+ 
* e , * - ot 


Learned Counsel Mr. M.S. Venkatarama Ayyar, then invoked the doctrine 
of promissory estoppel relying upon the decision in: Lyle Meller v. A. Lewis X Co. Lid. 
We are unable to see how that principle has any application to the instant case as 
there is no basis for the plea and the whole- argument, it was conceded by Mr. 
Venkatarama Ayyar, rested only on what is pleaded in paragraph 11 of the plaint. 
That promise is bereft of particulars and details. There ‘is no issue, and no evi- 
dence was adduced about any particular promise, what proportion of the estate, 
and what properties of the estate should be given to the second defendant. We are 
clear that there is absolutely no scope for applying this doctrine of promissory 
estoppel in the instant case. A 


When the cas of the E a EE has been throughout that the first 
defendant is the adopted son of iand that he got the properties in'that right, 
we see no ground to award relief to the defendants on a totally inconsistent new 
case that the properties were acquired by defendants 1 and 2, a case totally destruc- 
tive of the case of adoption, Among other things, a reference to paragraphs 9 and 
27 of the written statement of the second defendant would show that according to 
him, he was never responsible for securing any property of Kochadai Naicker and 
that Ayyalu got it only by virtue of position as an adopted son and that there was 
no agreement between defendants 1 and 2, as pleaded in paragraph 11-of the plaint, 
It is rather strange that the defendants-who ifically and categorically deny this 
particular stand of the plaintiffs in their pleading plaint paragraphs 11 and gı 
should now turn round and ask for a relief on a case directly contrary to their own 
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pleadings. For all these reasons, we reject the new point sought to bė raised by 
Mr. M.S, Venkatarama Ayyar, as totally lacking in substance. ' i 


We will now take up for consideration point No. 2, i.e., the character of the 
properties set out in Schedules B to KE. This is discussed in paragraphs 66 to 72 of 
the judgment of the learned Judge. The learned Judge has procccded on the 
footing that as the family owned sufficient ancestral nucltus, which would yield an 
income between Rs. 12,000 and Rs. 16,000 per annum, all the propertics set out 
in Schedules B to E must be held to be joint family propertics, as they could have 
been acquired with:the assistance of ancestral aA inasmuch as defendants 2, 3, 
4 and 5 who claimed these properties as their own separate properties have not made 
out their own independent separate resources with which these propertics could have 
been or were acquired. Even at the outsct, it has to be mentioncd that the entire 
perspective of approach is not correct. There is an essential distinction as to the 
scope of the presumption in the case of acquisitions in the names of male members of 
a joint family and the female members of a joint family. In the case of male members 
of a joint family, thercis a presumption that if the ‘joint family had ‘sufficicnt ances- 
tral nuclcus, the propertics standing or acquired in the name of júnior members are 
joint family properties unless the presumption is rebutted by showing that the pro- 
perties are the separate properties of the particular member or members in whose 
names the properties stand or were acquired. There is no such presumption in 
the case of properties standing in the name of female members. In the latter case, it 
is for the party who claims properties as joint family properties to specifically plead 
the particulars and details, in the pleadings and establish the same by adducing 
necessary evidence. If there is no pleading and if on the side of the plaintiffs there 
is no evidence, there is no need for detailed scrutiny of the case of the female 
members or persons claiming through them, as to the resources of the female 
members and as to how they acquired the properties in question. If the plaintiff 
on whom the burden lies ee no evidence, no further question arises and the 
female member in whose name the property stands, must be held to be the beneficial 
owner of the property in question. In Raghavachari’s Hindu Law, fifth edition, 
at page 283, foot-note 180, reference is made to some of the cases in which it was 
held that, the presumption that propertyin the name ofa coparcener is joint 
family property, is inapplicable where it stands in the name of a non-coparcener 
such as a female member of a joint family. 


Reference may be made to the earlicst Bench decision of this Court of Turner, 
G.J., and Muttuswami Iyer, J., in Narayana v. Krishna, 1, where the law is stated in 
these terms : 


‘* There is not, so far as we are aware, any casein which it has been held that, 
where property stands in the name of a female member of a Hindu family, it is 
to be presumed thatit isthe common property of the family, and that it is incum- 
bent on a person who asserts that it is the property of the lady in whose.name it 
stands to prove it. Nor is there any ground on which such a presumption could 
-be founded. ` 


Where a family lives in coparcenary, the presumption which exists in the case 
of male members arises from the circumstance that they are coparceners. On the 
other hand, the ladies are notin an undivided family coparceners ; whatever 
property they acquire by inheritance or gift is their separate estate, and, although 
it is not unusual for property to be transferred to the name of a female member to 
protect it from the creditors of the male members, or ig aes it beyond the risk 
of extravagance on the part of the male members, such dealings are exceptional 
and can d no ground for a general presumption,” 


The same principle was laid down in a Bench decision of the Calcutta High Court 
Protap Chandra v. Sarat Ghandra*, where Mookerjee, A.C.J., pointed out that it was 
manifestly erroneous to draw the presumption and put the burden of proof on the 
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female member to'establish that the property is her own separate property. It` 
was pointcd out that in the case of cbparcencr, the presumption is founded on the 
fact of union and that there can be no such presumption where the property stands 
in the name of a non-coparcener such as a son-in-law or a female member of the 
family, In this decision the decision of the lower appellate Court _ eee Cont 

was reversed by the High Court because the lowcr appellate Court (Sub-Court 

started with an crroneous presumption against the female members and also threw 
the burden wrongly upon them, In Baijnath Das v. Bishan Devi}, the same vicw was 
taken that a female in a joint family not being a member of the family in the sense 
of having a right in the family property, there i» no presumption that the property 
purchased in the name of a female member is joint family property. We may next 
refer to the Bench decision of the Calcutta High Court in Bhuban Mohini Dasi v: 
Kumud Bala’ Dasi, where again, after referring toa serics of decisions, it was 
observed that there is no presumption that property standingin the name of a Hindu 
female who is a `member of the joint Hindu family belongs to the joint family and 
is not her stridhana property. The Bench has referred to the statement of the law 
by the Peivy Gouncil in” Diwan Ran Bijai Bahadur Singkv. Indrapal Singh®, Our 
attention was also drawn to another Bench decision of this Court of Krishnan and 
Venkatasubba Rao; JJ. reported in Offs. Assignee v. Natesa Gramani*, The earlier 
bench decision of this Court -in Narayana v. Krishna’, was followed and it was 
observed that it would be quite an illogical and dangerous doctrine to say that a lady in 
whose name the property stands is not its owner and that it must be presumed that 
the malt members of the family are the owners. It may be useful to refer to the 


(3 


following observations of Venkatasubba Rao, J., at page 196: 


“I entirely agree and my only reason for delivering a scparate judgment is 
that a somewhat novel but wholly fallacious argument has becn advanced before 
~ us with which I should like to deal shortly. . = e 


Itis contended that when a property stands in .the name of a Hindu lady it 

. should be presumed that the real ownetship vestsin the male.members of. her 

_ family. In the case of a Hindu married woman, her family is thé family of her 

husband and according to this contention, any property standing in her name 

must be presumed to belong to her husband, her brother-in-law or her son as the 

case may be, This argument involves in the first place that we must presume 

that a lady in whose name the property standsis not its owner and that we must 

- secondly presume that the male members of her family are the owners. I cannot 

conceive of a more illogical or dangerous doctrine. Is there any reason for start- 

ing with the presumption that a person is not the owner of the property when the 

. document says she is? -Is there again any reason for assuming without proof 

~ that the transaction had its origin in some act of the person related in a particular 
manner to the lady, in whose name the documcnt stands ? =~ 


` For this somewhat strange contention the appeallant’s learncd Counsel 
relied upon Chunder Nath Moitro v. Kristo Komul Singh,* and Nobin Chunder 
Chowdhry v. Dockkobala Dasi”, On the facts, the decisions in these cases may be 

_ -perfectly correct byt if there are any observations in the judgments which may be 
‘construed as to lend support to the contention put’oreward, I must most respect- 

- fully but emphatically disagree with them. .I may refer to Narayana v. Krishna®, 
where it was held that when property stands in the name of a female member of 

_ a Hindu family, there is no presumption that itis the common property of the 
family. The person who asserts that the owner is different from the one whose 
| name appears on the face of the document, must prove that-he asserts,” i 


It is important to notice that this Bench decikion of this Court disscnts from ` the 
observations made in Nobin Chunder ;Chowdaury v; Dokaobala` Dasi", in which the 
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view was indicated that the presumption would be against the female member and 
in favour of the joint family. The Nagpur High Qourt has taken the same view 
in the decision reported in Manikrao v. Deoraot, In that case, it was observed that 
the mere fact that husband possessed considerable property raises no presumption 
that the property found in the possession of the widow belonged to the husband and 
that it is for the person making the claim to adduce evidence as to the source from 
which the property was acquired and if no account is given, it has to be held that 
the property belongs to her. The samc view was taken again in Radha Gobinda 
Roy v. Durgarant Dassi*, This line of distinction between properties standing: in- 
the name of a male member and that standing in the name of a female member of 
the family, whether she is the wife, or the daughter-in-law or the daughter, is well 
settled and reference in detail to all the decisions aforesaid is really not necessary. 
But Mr. Nambiyar, learned Counsel for the respondents relied upon the decision 
in Narapanaswami v. Ramskrisana*, as indicating a contrary view, te, that the 
arn Sage is the same whether it is male or female member of the joint family. 

e do not think that there is any warrant for that inference from the decision of 
the Supreme Court. That decision arose out of a suit for partition and the question 
arose whether the properties standing in the name of the wife, son and the grandson 
of a male member of the family were joint family properties or the separate proper- 
ties of these individuals, The Supreme Court observud at page 292 as under: 


“ The legal position is well settled that if in fact at the date of acquisition of a 
particular property the joint family had sufficient nucleous for acquiring it, 
the property in the name of any member of the joint family should be 
to be acquired from out of family funds and so to form part of the joint family 
property, unless the contrary is shown, Vide Amritlal v. Surath Lal‘, Abpalaswami v. 


Suryanarayanamurihy’.” 


With regard to the property standing in the name of the first defendant’s son, the 
position is different. With regard to the pro standing in the name of the wife 
and daughter of the male member, while ing with the burden of proof and 

ption and as to whether the acquisition must be deemed to bė with the funds 
of the first defendant. Tbe Supreme Court, at page 292 has observed thus: 


“It was also argucd that acquisitions in the name of the third defendant and 
the sixth defendant should also be held to have been made with funds advanced 
by the first defendant himself and so there also should be presumed to have been 
acquired with joint family funds ifit is shown that the joint family had sufficient 
nucleus for acquiring these at the date of the acquisitions and the first defendant 
does not show positively that the funds with which they were acquired did not 
belong to the joint family.” : 


From this sentence it was argued that the Supreme Court was of the view-that even 
in the case of properties standing in the name of female member, there is a presum- 
ption in favour of joint family and it should be_rebutted by the husband. This 
scntence should not be divorced from the context and particularly from the import- 
ant fact that it was not disputed that the acquisition in the name of the wife of the 
first defendant were made with funds advanced by him. Itis also important to 
notice that in that case, it was clearly admitted that the acquisitions were made in 
the name of the wife with the funds of the first defendant, the male member and the 
only question was whether those funds supplied by the male member were his own 
separate property or the joint family pro ; the facts, the Supreme Court 
held that the funds in the hands of the first deftndant male member were his own 
separate properties. It will thus be sern that the Supreme Court had not to con- 
sider situation as in the instant case. We arc not prepared to hold that the Supreme 
Court intended to over-rulc the unifrom vicw taken by all the High Courts in a 
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series of cascs and upset this well settled and well established. rule of distinction. in 
the matter of presumption. 


There is one othcr important aspcct which the lower Court has completely 
overlooked. Itis the admittcd casc of the plaintiffs and the first dı fendant that in 
1947, thcre was an arrangement betwccn defendants 2 and 1 in pursuance of which 
the sccorid defendant was allowcd to cnjoy a substantial portion of the anctstral 
property and the first def.ndant was givcn about 15 items, though the items kft 
to be retaincd by the sccond defendant and the it: ms taken by the first dcfndant were 
not cqual. In paragraph 20 of the plaint, there is mfurcnce to this arragement. 
In paragraph 31 of the plaint, it is statcd that till 1957, sccond d findant has givn 
the plaintiffs the amounts duc to them, ie., their share of the income up to 18th. 
September, 1957, which mcans that so far as the income from the family pro- 
perties are concerncd, sccond dcfundant has accounted for the samc. In para- 
graph 28 of the written statcment of the first defendant, first dcfcndant states that 
the second defendant was allowcd to be in cnjoymcnt of a major portion of Alagar 
Naickcr’s propcrtics, bccause by that time first defendant sccurcd possession of the 
propertics of Kochadai Naickrr. In paragraph (ii) of Exhibit B-319 the counter 
affidavit filed by the first defendant and his sons, it has bccn admitted that No.1 of A 
party (meaning thercby the sccondd efendant herein) “was allotted to enjoy a major 
portion of the estate of the fathcr Alagar Naicker, asa measure of goodwill” and that 
this will not preclude No. 1 of the B party (first defendant) claiming a half share in 
all the propertics left by Alagar Naicker. The relationship between the two brothers 
was throughout very cordial upto 1957, and in 1947 first dc fendant was assistcd by 
the second defendant and was thus cnabled to successfully resist the claims of the 
widow and daughters of Kochadai Naicker and that out of gratitude and such other 
considcrations, first dcicndant allowed the sccond defendant to be in enjoyment of a_ 
substantial portion of the anccstrol estate, i.e., Alagar Naickcr’s cstate and the first ` 
defendant -was quite prepared and content to take those items mentioncd in the 
pleadings along with the estate of Kochadai. This arrangement which was cntercd 
into in 1947 was of course tentative and can at any time be modificd or cancelled 
and will not put an end to or take away thc right of the first defendant to claim his 
legitimate half share in the ancestral cstate as and when he decides to sccure a 
partition by mctes and bounds. But during all the time when this arrangemcnt 
was in force, the two brothers will each be cntitlcd to appropriate the income from 
the properties so allotted for themselves and as between them inter se there will be 
no liability to render an account. The very idea of allotment for convenicnt enjoy- 
ment, though rescrving a right to cffcct a final partition by metcs and bounds, 

, carries with it the ncccssary implication that the two branchcs were cutitlcd to dcal 
with the income accruing from the properties allottcdto themin any manner they 
like and either branch will have no claim as against ihe othcr in respect of propcrticé 
purchased out of such income. The presumption of Hindu law that if the family 
owncd substantial nuclcus every acquisition by a m mlłxr would be prcsumcd to 
be joint family property, having been acquircd with the aid of joint family propcrty 
would not apply. The back-ground of the instant casc in particular, shows that 
there was complete identity of interest, absolute cordiality and one-ncss betwecn 
first and second defendants till 1957-58, that the second dcfendant playcd a promi- 
nent part and helped the first defendant in a great measure, in securing Rochadai’s 
estate, further it was during this period, the first dc fendant with the active assistance 
of the second defendant was held out as the adopted son of Kochadai. It will be 
meaningless and frustrate the very object of the arrangemcnt if we import into this 
arrangement any liability to rendcr account inter se between the brothers for the 
income. Tne only logical and rational basis on which this arrang mcnt could be 
understood and work d out is that the income from the propcrtics allottcd to the 
two branches will belong to the respective branchcs. The principle of the Bench 
decision of this Court reported in Ramayya Goundan v. Folanda Goundan}, and the 
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recent judgment of Anantanarayanan Offg.C.J., and Natesan, J., in Venkatasubramania 
v. Easwarat, would apply to this case. In the earlier Bench decision it was pointed 
out that if the joint family has made an allotment of property to a member, in order 
that he may maintain himsclf out of it without having to bring its yicld into the 
family granary for common consumption, it is not possible in such a case to make 
the member gccountable for the property so allotted. In that decision it was 
‘emphasised that when an arrangement of this kind is made, the predominant idca 
undoubtedly is that while the corpus of the property should continue to remain 
joint, the income should exclusively belong to and be at the disposal of the me mber 
‘concern:d. It was also pointed out that thcre was no difference in principle be- 
tween a maintenance arrangement in favour of a female member of the family and 
that made almost in similar circumstances to a junior male member of a joint 
‘Hindu family. The principle of this decision was followed in Latchendhora v. 
_Chinavadu*, in which it was held that properties acquired out of the income and 
the savings by a mcembcr of the joint family shall be decmcd to-have been acquired 
‘by him in circumstances entirely disassociatcd from the owncrthip of the joint 
family property. It was also observcd that it would be unjust and incquitable that 
such propertics should also be divided between the others who had nothing to assist 
the member concerned in acquiring the lands. It was observed as follows at 


page 36: 


“ If out of the income derived from the lands allottcd to a member of the joint 
family for his maintenance, he saves enough to acquire new propertics, thcy must 
be dcemed to have been acquired by him in circumstances cntircly disassociated 
from the ownership of the joint property, to adopt the language of Lord Buck- 
mastcr in Rani Jagadamba Kumari v. Wazir Narain?, Further, it would be unjust 
and inequitable that propertics acquircd by one member out of the income from 
the lands allottcd to his maintenance, should also be divided betwcecn others 
who had done nothing to assist the member concerned in acquiring the lands.” 


AU the cascs have been discusscd in the recent Bench decision in Venkatasubramanica v. 
Haswara*, and it is sufficient to refer to the observations of Natcsan, J., at pages 
494 to 497. The learned Judge pointed out that the acquisitions out of the savings 
and income from the joint family property given to the acquirer would not be parti- 
ble property as between the othcr members of the family and the branch of the 
acquircr, but the character of such acquisition in the hands of the acquircr vis-a-vis 
his male children would not be the same. 


From the forcgoing it has to be held that even if the sccond defendant had 
utilised the income from the propcrtics Icft in his posscssion during the period 1947 
to 1957, to acquire propertics whether in his name or in the names of defe ndants 3 
to 5 they are not partible propertics. In this vicw no further question would arise 
in respect of G, D and.E schedule propcrtics, because they were all acquired after 
1952. There is the further fact that in pa ph 31 of the plaint, plaintiffs have 
admitted that till 1957, second defendant iven them their share of the income, 
with the result that it has to be necessarily held that the acquisitions made by the 
second defendant during that period must have been only out of the share of the 
income from the properties of his branch. This is another indcpendent ground 
on which also it has to be held that the acquisitions during this period cannot be 
regarded as joint family properties. In this conncction it has to be noticed that the 
properties which have been purchascd in the name of the plaintiffs during this period 
have not been brought into the hotch pot. Vide br instance Exhibit B-129 
sale-deed, dated 15th July, 1954, in favour of the first plaintiff of an extent of 7 
acres. ‘The other 7 acres were purchased in the name of the third defendant. There 
are also other items. It will be highly inequitable and unjust if the plaintiffs and 
the first defendant who kept for themselves the properties purchased by thcm are 
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allowed to claim a share in the properties purchascd by the contesting defendants. 

The scheme of the purchases themselves show that by common consent, properties 

purchased in the names of the individual members, were agrecd to be their own 

properties and not partible. 
* 


* * $ * 


We are of the view that the learned Judge has been hypercritical in the appreciation 
of the evidence adduced on the side of the defcndants. Ifa plaintiff, who puts 
forward a case that a land standing in the name of a female member of a family 
was really purchased Jenami in her name for some ulterior purpose, docs not dis- 
charge the burden that is cast upon him, it is unnecessary to examine the defendants, 
case. Vids Bench decision of this Court in Parvatamma v. Subbayya?. 


For all these reasons, we hold that the items of B Schedule 1, 3, 4 and C, D and 
E Schedule properties are not partible propertics and the plaintiffs and the first 
defendant are not entitled to any share thercin. 

There cannot be any accounting as betwcen the partics inter se. If the sccond 
dcfendant is called upon to render an account during the pendancy of the suit 
equally the first defendant would be liable to render an account of the income from 
the properties which were left in his possession. In such case, where several members 
of the family are put in possession of scparate itcms of urls for convenient 
enjoyment, the only relief that could be awardcd is the rclicf of partition by metes 
and bounds, redistributing and reallotting the properties acco to their legiti- 
mate shares taking into account the value of the propcrtics and such other relevant 
considerations. If the first defendant had himself filcd the suit for partition he 
could not have asked for accounts in vicw of the arrangcment of 1947. That 
arrangement is cancelled only by the decision of the Court necessitating a final divi- 
sion by metes and bounds, For all these reasons we hold that the plaintiffs are 
entitled only to a decree for partition by metes and bounds and it is up to them to 
take procecdings for the passing of the final decree. 


The conclusion is (i) The first defendant Ayyalu is still a mcmbcr of the joint 
family of the contesting defendants and it is hercby declared that the plaintiffs 1 and 
2 are entitled to cach one-sixth share and the first defcndant another one-sixth share 
in the A Schedule properties and the movables as per the lower Court decree (ii) 
TheB Schedule properties (except item 2) and to C,D and E Schedule properties 
are not partible properties and the plaintiffs and first defendant are not cntitlcd to 
any share thercin and (iii) The plaintiffs and the first defendant are not cntitled to 
the relief of accounting ofthc income from the propcertics. Under the peculiar 
Circumstances and facts of this casc, we dircct the partics to bcar thcir own costs 
throughout. 


V.M.K. —— . Order accordingly. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
l i | Present :—Mr. Justice P. S. Kamasan. 
T. Babulal, and another .. Petitioners" 
v 


The Drug Inspcctor-I, Madras City i .. Respondent. 


Criminal Procedure Gode (V of 1898), section 432—Validity of enactmsnt under which 
criminal proceedings are launched—Questioning of —Procedure. 

Drugs and Cosmstics Act (XXII of 1940), section 23 (3), First Proviso and section 25 (3) 
and (4)—First Proviso to section 23, (3) if invalid as offending Article 14 of the Consti- 
tution— Constitutional validity of sub-sections (3) and (4) of section 25. 

In cases where the validity of any enactment is qucstioncd, the proccdure is 
laid down under scction 432 of the Criminal Proccdure Code. If the petitioner 
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satisfies the Court that the case pending against him involves a question as to 
the validity of any Act, the determination of which is neccssary for the di 

of the case and if the Court is of opinion that such Act is invalid or inoperative 
but has not been so declared by the Court, it should state a case setting out its 
opinion and the reasons therefor and refer the same for the decision of the High 


The first proviso to sub-section (3) of section 23 of the Drugs and Comnctics 
~ Act which dispenses with the necessity to divide the sample into four portions if 
the sample is taken from the manufacturer. himself, docs not offend Article 14 of 
the Constitution of India. In the case where the sample is seizcd, say from a 
dealer, the manufacturer is also given a portion. In such a case, in order to pro- 
vide a portion to be given to the manufacturer, the sample is dividcd into four 
portions instcad of three. ‘The validity of the first proviso cannot be challenged 
as there is no purpose in having an extra portion in cases where the drug is seized 
from the manufacturer himself. 


Nor can sub-scction (3) and (4) of section 25 of the Drugs and Cosmetics Act 
be challenged as invalid as they do not, in any way, affect the fundamental rights 
of an accused or restrict his right to defend himself adequately before the Court. 


Petitions under Article 226 of the Constitution of India, praying that in the 
circumstances stated therein and in the affidavits filcd thercwith the High Court 
will be pleased to issue writs of prohibition prohibiting the respondent hercin from 
proceeding against the petitioner in each of the petitions in G.G. No. 8805 of 1968 
on the file of the Court of the Chief Presidcncy Magistrate, Egmore, Madras. 


$. K. L. Ratan and K. A. Panchapakesan, for Pctitioncr. 

The Court madc the following | 

ORDER —Thrse two petitions are fikd for the issue of writs of prohibition 
directing the Drug Inspcctor-1, Madras: City (respondcnt in both the petitions) 
from procecding against the pctitioncrs in C.C. No. 8805 of 1968 on the file of the 
Chief Presidency Magistrate, Madras. The Drugs Inspcctor preferred a complaint 
against the petitioncrs in the writ petitions for contrawning thé provisions of scction 
18 (a) (ii) (a) of the Drugs and Cosmctics Act, 1940 (Act No. XXIII of 1940). The 
case against the pctitioncrs has bern taken up on the file by the Chief Presidency 
Magistrate as G.C. No. 8805 of 1968 and it is pcnding. In thcse writ petitions, it 
is statcd that the provisions of thc Drugs Act are violative of thc Constitution of 
India and thercfore the respondent ahould be prohibited from procceding with the 
criminal case. In cases, where the validity of any cnactment is qucstioncd, the 
Proccdurce is laid down under section 432 of the Criminal Procedure Code. If the 
petitioncr satisfics the Court that the case pcnding against him involvcs a question 
as to the validity of any Act, the determination of which is necessary for the disposal 
of the case and if the Court is of opinion that such Act is invalid or inoperative but 
has not bccn so declarcd by the Court, it should state a case sctting out its opinion 
and the rcasons therefor and refer the same for the decision of the High Court. 
This procedure has not been followed and on this ground alonc these petitions are 
liable to be dismissed. 


As the learncd Counsel for the petitioners qucstioncd the validity of scctions 
23 and 25 of the Act, the contentions will be referred to briefly. Reference was 
made to the first proviso to sub-scction (3) of section 23 which states that if the 
sample is taken from the premiscs whercon the drug or cosmctic is being manu- 
factured, it shall be necessary to divide the sample into three portions only. In 
cases where the sample is taken form any other premiscs it is necessary to divide 
it into four portions, The necessity to divide the sample into four portions is dis- 
pensed with if the sample is taken from the manufacturcr. It was cubmittcd that 
the first proviso offends the cqual protection of laws guarantecd under Article 14 
of the Gonstitution. Obviously in the case where the drug is takcn from the manu- 
facturer, the manufacturer himself is not given one portion. In the case where the 
sample is seized say from a delaler the manufacturer is also given a portion. In 
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such cases, in order to provide a portion to be given to the manufacturer, the sample 
is divided into four portions. , The validity of the first proviso cannot be challenged 
as therc is no purpose in having an extra portion in cases where the drug is seiz d from 
the manufacturc: himself. It may be in this case, tne two.petitioncrs may come 
under the definition of manufacturér-as the petitioner in W.P.No. 1731 of 1968 
who was doing the packing would also be a manufacturer by virtue of the definition. 
But this wodd not in any way affect the validity: of the first proviso to sub-section 
(3) of section 23. The validity of section 25, was attackrd. Sub-section (3) pro- 
vides that the report signcd by a Government Analyst shall be evidence of the facts 
stated therein and such evidence shall be conclusive unless the person from whom the 
sample was takon has within twentycight days of the reccipt of a copy of the report 
notified in writing the Inspector or the Court before which the proceedings arc pend- 
ing that he intends to adduce evidence in controversion of the report. Sub-section 
A makes provision for sending the sample to the Dircctor of the Ccntral Drugs 
Laboratory. Provision is made in several enactments including the Criminal 
Procedure Code for reception of the reports of analyst. Section 510 (1) providcs 
that any document purporting to be a report under the hand of any Chemical 
Examiner or Assistant Chemical Examiner to Government, or the Chicf ctor of 
Explosives or the Dircctor of Finger Print Bureau or an officer of the Mint upon any 
matter or thing duly submittcd to him for cxamination or analysis and report in the 
course of any proceeding under the Code may be uscd as evidence in any inquiry, 
trial or other procecding under the Code. Sub-scction (2) provides that if the Court 
thinks it shall on the application of the prosecution or the accuscd summon and cxa- 
mine any such person as to the subject-matter of his report. It may be that under 
the Drugs Act the report of the Government Analyst is treatcd as conclusive but 
sufficient safc guard is provided for the person icved to adduce cvidcnee in con- 
troversion of the report by following the procedure laid down in the sub-section. 
This provision cannot be said to affect any of the fundamcntal rights of the pctitioncrs 
for ample safeguard is provided for assuring him of fair and proper enquiry bc fore 
the Court. The validity of sub-scction (4) of section 24 is also challcngrd on the 
ground that report of the Director of the Ccntral Drugs Laboratory is treatcd as 
conclusive of the facts stated therein. The procccdings under sub-scction (4) isin 
addition to the right of the person to adduce cvidcnce in controversion of the report 
of the Government Analyst..Undcr sub-section (4) the Court may of its own motion or 
at the request of the complainant or the accuscd cause the sample of the drug or cos- 
metic to be sent for test or analysis to the laboratory under the control of the Dircctor 
of-the Central Drugs Laboratory. The report of the Dircctor of the Central Drugs 
Laboratory and the result thercof are treated as conelusive cvidcnce of the facts 
stated thercin. It docs not necessarily follow that the Court should acccpt what is 
stated in the report as conclusive. I am unable to sce how the provisions of sub- 
section (3) or sub-section (4) of scction 25 in any way affect the fundamental rights 
of the person himself or in any way restrict his right to defind himself adcquately 
before the Court. There is no substance in any of the contentions raiscd. - 


The petitions are dismissed, 
V.M.K. Petitions dismissed. 
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IN THE HIGH COURT OF JUDICGATURE AT MADRAS. 
PRESENT :—MR. Justice K. S. VENEATARAMAN. 
Sectharama Iyengar l ; .. Appellani* 


y 


Veeraraghava Pillai and another .. Respondents. 


Givil Procedure Code (V of 1908), Order 21, rule 66 ORY. and third proviso to rule go— 
Scope—Sale proclamation—Failure to mention the judgment: debtor’s valuation in subse- 
quent proclamations—No substantial injury to the judgment debtor asa result of this 
trregulaniiy—sale, if could be set aside on the ground of this irregularity. 


In the wording of Order 21, rule 66 (2) (c), Civil Procedure Code, cach sale 
proclamation should have mcntioncd the value of the property as statcd by the 
judgment-debtor. In the prescnt case, though initially the judgment-ckbtor’s 
valuation was mentioncd in the sale proclamation as rm quircd by Order 21, rule 
66 (2) (c), that was not repeated in the subscquent proclamations. But as a result 
of this irregularity, the judgment-debtor has not sustaincd any substantial injury. 
Hence, under the third proviso to Order 21, rule go, Civil Procedure Code, this 
Gourt is precluded from setting aside the sale on the ground ofthis irregularity. 


Appcal against the order of the Gourt of the Subordinate Judge, Chidambaram, 
dated 29th January, 1966 and made in C.M.A.No. 5 of 1965, E.A.No. 440/65 in 
District Munsifs Court, Chidambaram in Cuddalore D.M.C. O.S.No. 442/61. 


K, Raman and R. Sitaraman, for Appellant. — 
K. Sarcabhauman and T. R. Meni, for Respondents. 


The Gourt delivered the following : i 

JUDGMENT :— This appeal filed by the judgment-debtor arises out of an applica- 
tion, R.A.No. 440 of 1965, which he filed under Order 21, rule go, Givil Procedure 
Code, to set aside a sale on the. ground of alleged irregularity and illegality. The 
properties are wet lands ina Chidambaram Taluk of an cxtent of 2 acres 63 cents, 
but they were subject to a mortgage of Rs. 19,500. Some other propcrtics also 
were included in the mortgage, though we do not have any precise cstimate of the 
relative valucs of those propcrties and the lands in question. 


The property was put up for sale on three successive occasions and was only 
on the last occasion they were sold for Rs. 795 subject to the encumbraiice of 
Rs. 19,500. ‘This therefore works out to the sale price of about Rs. 75 per cent. - The 
judgment-debtor’s contention is that the lands would be worth Rs, 100 per cent and 
therefore even subject to the mortgage, the lands should have fetched the price of 
nearly Rs. 7,000, and that is how he pleads prejudice. Actually, his grievance is 
that though initially his valuation of Rs. 100 a cent was mentioned in sale pro- 
clamation as required by Order 21, rule 66 (2) (c) that was not repeated in the subse- 
quent proclamations, and in particular in the proclamation which resultcd in the 
impugned sale held on 22nd February, 1965. His further grievance is that he was 
not given any notice. when the upset price was successively reduced from Rs. 10 
per cent (subject to the encumbrance) to Rs. 7 on the last occasion. Yet another 

ievance of his is that the Court should not have simply mentioned that the lands 
in question and other propertics were subjcct to an encumbrance of Rs. 19,500, 
but should have further apportioned the approximate liability of the 2 acres 63 
cents, and that if that had becn donc, the propertics might have fetched a higher 
value. 


The contcntions were overrulcd by the cxccuting Court and on appcal by the 
learned Subordinate Judge and hence this further appeal by the judgmcnt-dcbtor, 

The Courts below have expresscd the opinion that under Order 21, rule 66 (2) 
(c), Civil Procedure Code, it is not necessary that the judgment-debtor’s valuation 
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should be mentioned in each of the successive proclamations of sale. They think 
that it was sufficient that it was mentioned in the first proclamation of sale. I think 
however that on the wording of Order 21, rule 66 h (c) Civil Procedure Gode, 
each salce proclamation should have mentioned the value of the property as stated 
by the ju ent-dcbtor. But I am unable to find that the judgmcnt-debtor has 
sustained substantial injury as a rcsult of this irrcgularity, and hence under the third 
proviso to Order 21, rule go, Civil Procedure Code, I am precluded from setting 
aside the sale on the ground of this irregularity. ‘The crux of the matter is that mcn- 
tioning the judgment-debtor’s valuation as Rs. 100 per cent would not have rcally 
improved matters when we find that it was mentioncd in the first proclamation and 
there were no biddcrs on the prior occasions when the upsct price was Rs. 10, 7 or 5. 
I agree with the Icarncd Subordinate Judge that the Court was not obliged to give a 
notice specifically to the judgment-debtor on each of the occasions when the upset 
price was reduced and that since as a matter of practice the exccution petition was 
adjourned to particular dates and the reduction of the upset price was cficctcd only 
on thosc adjourned dates, it was the duty of the judgment-debtor to be present and 
acquaint himself with what happened. 


The last point is whether the Court should have apportioned the approximate 
liability of the 2-acres 63 cents in respect of the mortgage amount. Herc, it does not 
appear that the judgment- debtor furnished any particulars to enable the Gourt to do 
so, and he does not appear to have made any request to the Court that that should be 
done. When he himsclf did not move in the matter, it was not incumbent on the 
executing Court to undertake this task. Even before me, the learned Counsel for 
the appellant is not able to furnish information about the relative lability of the 
2 acres 63 cents and the other properties subject to the encumbrance. 


It follows that this appeal has got to be dismissed. The learned Counsel for 
the appellant, however, prays that I may make a declaration that since the 2 acres 
63 cents have been sold subject to the encumbrance of Rs. 19,500, the encumbrance 
has been discharged in full and that the mortgagce will not be entitled to procecd 
against the other encumbered propertics. The mortgagce is abescnt and though 
prima facis it looks as though the learned Counsel is correct in his submission that the 
entire mortgage has been discharged as a result of the sale of thesc 2 acres 63 cents, it 
is not adviseable for me to say anything further in the absence of the mortgagce ; 
nor is it advisable to say anything er about the contribution which the auction- 
purchaser may seck to against the other properties included in the mortgage. 

The appeal is accordingly dismisscd, but without costs. No Icave. | . 

V.M.K. Appeal dismissed, 
IN THE HIGH GOURT OF JUDICATURE-AT MADRAS. 
` Present :—Mr. Jusria K, S. VENKATARAMAN. 
A. 8. Vethamurthy Mudaliar .. Abpellani® 
0. i 
Saroja Ammal .. Respondent. 
Hindu Marriage Act (XXV of 1955), section 23—Scope—Allegation of adulterp—Respon- 
dent submitting to the decree for isk separation without ‘contest—Petition for 
divorce—Proof of adultery, tf could be insisted upon. 

It is true that in view of section 23 of the Hindu Marriage Act a decrece for divorce 
or judicial separation should not be lightly granted because it is a matter conccrn- 
ing the public also in the last resort. But thisonly means that the succccding 

udge bcforc whom the petition for divorce comes up is cntitled to demand that 
roof should be offercd to his satisfaction of the adultery which was the ground 
for the decree for judicial separation, particularly in a case like the present where 
in the prior petition the contcst was given up at the time of the trial. But this 
does not mean that the petition for divorce should be dismisscd without furthor 
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more. What the succeeding Judge should do'in such a case is to allow the husband 

an opportunity to prove the allegation of adultery on which judicial separation 

was prayed for and obtained and, df course, the wife would be entitled to defend . 
herselfin such an enquiry. -The previous decree for judicial separation can on no 

account be considered a nullity. The Subordinate Judge who made that order 

had jurisdiction to enquire into the petition for judicial separation and to pass 

an order for judicial separation. It must be presumed that he was satisfied that 

an order for judicial scparation could be made. Till that order was set aside 

in appeal, it could not be considered as of no cficct. The only consequence of 
scction 23 of the Act and the fact that now the Court is asked to put an end once 
for all to the matrimonial tic is that the Judge in the later petition for divorce can’ 
insist on proof to his satisfaction of the ground of adultery. But, if such proof is 
forthcoming, it will mean that in his opinion the original decree for judicial separa- 
tion was also justificd and could, thercfore, be made the basis for the decree for 
divorce. i 


Appeal against the order of the District Gourt of Chingle put dated 15th April, 
1966 and made in C.M.A. No. 14: of 1966 against the order of the Court of the 
Subordinate Judge of Chingleput datcd arst September, 1965 and made in O.P. 
No. 112 of 1964. - l l i i 


K. Ramaswamy, P, Ramaswamy, and A. Sarojini Bai, for Appellant, ' 
R. Kallappan and G. Desappan, for, Respondent. l 
Thė Court delivered the following 


JUDGMENT :—This appeal arises out of the petition (O.P. No. 112 of 1964 
filed by the appellant in the Court of the Subordinate Judge of Chingleput, under 
section 13 (1) (a1) of the Hindu Marriage Act, 1955, as it stood then, for a decree of 
divorce. Previously on goth March, 1962 the Subordinate Judge’s Court had passed 
an order in favour of the husband granting judicial separation on the ground of 
adultery ofthe wife. The husband allcgcd that for the space of two years or upwards 
after the passing of that decree they had not msamed cohabitation. Section 13 (1) 
(mit) of the Act as it stood cnablcd him to obtain a decree for divorce on that ground. 


The wife resisted the pctition on the ground that the previous order of 30th 
March, 1962 was not passed after due enquiry and was -practically an order of 
consent and that it was consequently void (according to her) and should not be 
made the foundation of a decree for divorce. 


“The learned Subordinate Judge who tricd the petition held thet thé-baler 
passed by the previous Subordinate Judge granting judicial scparation was a proper 
order and was not a nullity and in that vicw he granted a decree for divorce. 


—_ 


4 


The wife preferred an appeal. The Icarned District Judge took the vicw that 
there was no enquiry by tht learned Subordinate Judge on the prior occasion and 
that conscquently that c} crce for judicial separation was a nullity and_should not 
be made the foundation for a decree for divorce. He thought, under the circum-. 
stances, that the petition of the husband for divorce had to be dismisscd without 
further more. Hence this further appcal. ae a 


_ Before proceeding further it is necessary to narrate the circumstances under’ 
which the prior order of goth March, 1962 in O.P.No. 47 of 1960 came to be-passcd, 
The parties had been marricdin ae. being previously cousins. A daughter was 
born to them. The husband’s work took him away for camp, but he happencd to 
return earlier than originally p d. .That was on the night of ioth April, 1959 
about ro P.M. To-his shock and ¢, he found his wife in the act of sexual union 
with the servant, George. It was on that ground that - the husband filed the-prior 

etition praying for divorce or at least for judicial separation. The wife resisted it., 
Bhe denied the allegation. At the enquiry on 28rd March, 1962 the husband started 
his evidence and deposed as follows :— = 
17 
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, ‘George was aged about seventeen years. . My wife’s aged aunt was in the 
house.” She was aged cighty years.” 


At that stage the wife’ through her Counsel filed an affidavit to the following cffect : 
‘The respondent does not want an investigation by the Court of the allegations 
‘made’in the petition against the respondent. As it will not be possible hereafter 
` for her`and the petitioner to live together, there may-be a decree for judicial 
“separation. The question of custody of the minor daugher, whether it should be 
“with her or with petitioner may be left open to be decided in separate proccedings.” 
} eto : > g - : 
The ehquiry. was stopped and the learncd Subordinate Judge passcd the following 
Order::—: a ae Ee sige ae os Pd, a 
is “Petitioner agrees for judicial separation and both agrce to have the qucstion of 
_ custody, of child left open for separate proceedings.” l 
“ It is clear that parties cannot get on together hereafter. If the case gocs‘on 
_and divorce is granted it will permanently scparate them. If judicial scparation 
~ alorie is passed, there is a chance of their getting together and the child will have 
“the benefit of living with both parents. Thcre-are enough allegations to pass a 
‘decree for judicial- separation. This is scén’ from both the petition and the 
reply statement. In the circumstances of this case, no further cvidcnce is neces- 
sary. I find that there are enough grounds to pass a decree for, judicial separa- 
tion and a decree is accordingly passed.” 


The point made by the learned District Judge in the order undcr appeal is 
that under section 23 of the Act, before the Court couldgrant the relicf of judicial 
separation, it should.be satisficd that grounds for granting the relicf cxistcd, that 
the husband-pctitioner was not in any-way taking advantage of his own wrong and 
was not colluding with the wife and had not condoncd the act complained of and 
that there was no unnecessary delay. The learncd District Judge points out that the 
mere fact that the wife‘did not want any further cnquiry-was not sufficicnt to afford 
satisfaction to the Court and that it was the duty of the Gout to have made an 
independent cnquiry to satisfy itsclf about the cxistcnce of the grounds for judicial 
separation. The learncd District Judge thinks that thcre was no such independent 
énquiry arid that consequently the decrce for Judicial separation was void, The 
eye | District Judge quotes passages from the well-known work of Rayden on 
Divorce and also from Mulla’s Hindu Law and Raghavachari’s Hindu Law. 


Now it is true that in view of section 23 of the Act a decree for divorce or judicial 
separation should not belightly granted because itis a matter concerning the public 
also in the last resort. But this only mcans that the succeeding Judge bcfore whom 
the petition for divorce comes up is entitlcd to demand that proof should be offtrcd 
to his satisfaction of the adultery which was the ground for the dccrce for judicial 
separation, particularly in a case like the present where in the prior petition the con- 
test was given up at the time of the trial. But this does not mean that the petition 
for divorce should be dismissed without further more. What the succeeding Judge 
hould do in such a case is to allow the husband an opportunity to prove the allega- 
tion of adultery on which judicial separation was praycd for and obtaincd and, of 
courte, the wife would be entitled to defend herselfin such an enquiry. The previous 
decree for judicial separation can on no account be considered a nullity. The 
Subordinate Judge who made that order had jurisdiction to enquire into the peti- 
tion for judicial separation and to pass an order for judicial separation. It must be 

resumed that he was satisfied that an order for judicial separation could be made, 
Pal that order’was set aside, in appeal, it could not be considered as of no effect. 
The only consequence of section 23 of the Act and the fact that now the Cov:t is 
asked to put an end once for all to the matrimonial tie is that the Judge in the later 
tition for divorce can insist on proofto his satisfaction of the ground of adultery. 
But, if such proof is forthcoming, it will mean that in his opinion the original decree 
for judicial separation was also justified and could, therefore, be made the basis for 
tho decree for divorce. l l 


- 


ka - 
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- I shall now refer to some of the numerous cases which have been cited before 
me. I may state at once that there secms to be no decided case directly in-point 
covering the facts similar to the prescnt case. But it scems to me that what I have 
stated above is what cmerges as the correct course to be adopted as a result of the 
principles laid down in the decided cascs.* It nccd hardly be stated that there is 
nothing in the decided cases to invalidate the course which I have indicated. 


It is.cnough to start with the statcment of the law in Thompson v. Thompson! 
There the wife had previously failcd to obtain maintcnance and ina later ‘petitioh 
for divorce brought by the husband the question was whether she could’ once 
again traverse the same ground which she had unsuccessfully adduced before, 
Denning L.J. observed: os 


'  “ There is no doubt, to my mind, that if the doctrine of res f applics in 
- its full force to the Divorce Division of the High Court, the wife is so estopped. 
The issue of cruelty has already been the subject of litigation by a Court’ of com: 
petent jurisdiction, to wit, the Court which tricd the wifc’s claim for maintenance 
and the Court would not, according .to the ordinary principles, permit her to 
a the same subject of litigation again: see Hoystead v. Commissioner of Taxation ®, 
question in this case is, however, whether those ordinary principles do apply 
to the Divorce Division. The answer is, I think, that they do apply, but subject 
to the important qualification that it is the statutory duty of the divorce Court to 
res Weal into the truth of a petition and of any counterchiarge—which is properly 
before it, and no doctrine of estoppel by res judicata can abrogate that duty of 
the Gourt. The situation has been neatly: summarised by saying that in the 
divorce Court estoppels bind the partics but do not bind the ‘Court':, byt 
this is ta a little too abbreviated. The full proposition is that, once an 
issuc of a matrimonial offence has been litigated between the partics and decided 
by a competent Court, neither party can claim as of right to reopen the issue and 
litigate it all over again if the other party objects (that is what is meant by wa i 
- that estoppels bind the parties): but the divorce Court has the right, and i ec 
the duty in a proper case, to reopen the issue, or to allow cither party to reopen 
‘it, despite the objection of the other party (that is what is meant by saying that 
estoppels do not bind the Court). Whether the divorce Court should rcopcn the 
issue depends on the circumstances. Ifthe Court is satisficd that there has already 
been a full and proper inquiry in the previous litigation, it will often hold that it 
is not necessary to hold another inquiry all over again; but if the Court is not so 
satisficd, it has a right and a duty to inquire into it afresh. If the Court- docs 
decide to reopen the matter, then there is no longer any estoppel on either party. 
Each can go into the matter afresh.” s B 


The learned Judge then observes: 


“ The cases fall into three categories. The first cat consists of those cases 
where a charge of a matrimonial offence has been cotablished in previous pro~- 
i One party has been found guilty. In such a case, as between the 
arise the strict rules of res judicata would scem to apply: but the divorce Court, 
ing bound by no estoppels, often allows a departure from them. The” best 
illustration is where a party has obtained a decree of judicial separation on the 
a ground of cruelty and follows it up with a petition for divorce on‘the same 
ground. In the subsequent divorce proceedings the Court may treat the ` prior 
decrec as sufficicnt proof of the cruelty; but it is not bound to dé so. The Court 
can, ifit thinks fit, inquire into charge of cruelty, all over again. It will admit 
the prior decision as evidence of the cruelty, but not as conclusive.” - = 


This passage applics to the present case. The observations made by Hodson, LJ. 
and Morric, L-J., may, for our purposes, be considered to be similar. - 2”. 


. 
1 





I. eae er 198 : (1957) Probate 19: R. L.R.(1926 A.C. 155, 170 142 T.L.R, 
(1957) 1 E.R. 161, 907. i 
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The above decision was followed in Warren v. Warren}, and also in Thody V. 
Thody*, Se 4 
The matter is also discussed in Rayden on Divorce (Tenth edition, 1967) ‘in 


Chapter Five, paragraphs 29 (Estoppel: cause of action estoppel: issue estoppel), 
go (Res judicata), and 31 (No estoppel binds the Court.) 


As a result of the application of the above principles to this case, it must be 
held that no objection can be taken to the learned District Judge requiring to 
be satisfied hims-if about the truth ofthe allegation of adultery which was the basis 
for the decree for judicial separation, but he could. not straightaway dismiss the 
ean on the ground that the previous order for judicial scparation was a 
nullity, ` 

. Under the circumstances I set aside the order of the -learned District Judge 
dismissing the petition of the husband, and remand the appeal to him for fresh 
disposal according to law and in the light of the observations containcd in this 
Judgment. It is opcn to the learned District Judge to make such en uiry as to 
satisfy himself that the adultery was true and that the original order. for Judicial 
separation was rightly passed. The husband must be given an opportunity to 
BR iad allegation and the wife must similarly be given an opportunity to defend 

The parties will bear their own costs in this appeal. Leave granted. 


V M.K. Appeal allowed; matter remanded. 
IN THE HIGH COURT OF JUDIGATURE AT MADRAS. 
PRESENT :—-Mar, Jurrit K, SRINIVASAN AND Mr. Justice R. SapastvaM. 
P, Subbiah Iyer and another 2 .. Appellants® 


a. 


Pichiah Pillai and others | tthe Respondents. 
Transfer of Proprety Act (IV of 1882), sections 60, 51 and 63-A—Othi giving absolute 
right to mortgages tf not redeemed within 4 years—If a clog on equity of r tion— 
` Suit for redemption against transferee from morigages—Period of limitati tarting 
potnt—Burden o ial for improvements by transferee—If governed dy . 
Section 51 or 63- 
Limitation Act (IX of 1908), Article 134i for redemption against transferee frem 
morigagee—Article 194 when attracted. 
A clause in an othi gi giving the ERa absolute title to the mortgaged pro- 
perty if the mortgager S ra een 
clog on the equity of redemption. (Point conceded). 


A suit for redemption of an othi against the alience from the mortgagee | oila 
be by Article 134 of the Limitation Act, 1908, only if the vendor pur- 
ported to sell the property as his absolute property and the vendee purportcd to 
purchase it as such. The period of limitation begins to run from the date when 
the absolute transfer in favour of the alienee became known to the plaintiff. 
The burden of proving that the suit is within time ison the plaintiff. But the 
burden is a one and it is sufficient for the plaintiff to show a prima facte 
case that the cause of action is not barred by limitation. However, when the 
partics-have adduced evidence, the case has to be decided on evidence and not 
merely on the burden of proof. 


In such a suit governed by Article 194 of Limitation Act a claim by the trans- 
ferce for improvements cficcted by him believing in good faith that he was absolutely 
entitled to the property, falls under scction 51 and not under section 63-A of 
T. P. Act and there is nothing in ae to deprive him of the bencfit of section 
CAT Ts 


i a (1962) 1 W.LR 1810: (1 AL E.R, a. (1 Probate 181 at 188, 18g ete: (1 
I ae ANER es (1964) 2 WLR. Ha a) 
BA. No. 306 of 1964. . on August, 1968. 
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Appeal against the decree of the District Court, Tirunelveli in AS, No. 36 
ef 1962 preferred against the dcecrce of the Sub-Court, Tirunelveli in O.S. No. 81 
of 1960. 


K. Raja Ayyar and T. R. Mani, for Appellants. 


T. R. Ramachandran, N. Varadarajan, M. §. Dhanukodia Pillai, §. Ramalingam and 
V. Shanmugham, for Respondents. , 

The Judgment of the Court was delivered by 

Sadasivam, F7.—Appellants filcd O.S. No. 81 of 1960, on the file of the Sub- 
Court, Tirunclveli, to redecm the othi, Exhibit B-1 datcd 1st March, 1919 exccuted 
by Pichu Iyer in favour of Sitarama Iyer for Rs. 7,500. Pichu Iyer dicd in January, 
1929. The first plaintiff Subbiah Iyer is the last son of Pichu Iyer. Defendants 
4 and 5 are the sons of Sangu Iyer and Krishna Iycr respectively, the second and 
third sons of the said Pichu Iyor. Pichandi Iyer, the cldest son of Pichu Iyer, 
predeceased his father Icaving two sons, Sivaramakrishna Iycr and the sccond 
plaintiff Sundarcsa Iyer. Sivaramakrishna Iyer ditd leaving his widow Akilandam- 
mal, the sixth defendant in the suit. The plaintiffs and defendants 4 to 6 claim 
that they are entitled to rcdeem the suit mortgage as the succcssors-in-intcrest of 
the spel aa Pichu Iyer. Defendants 1 to 3 claim to be absolute owncrs of the 
hypothcca by virtue of t the clause in the othi decd Exhibit-B-1 under which the 
mortgagce Sitarama Iyer became absolutely cntitkd to the hypotheca after the 
expiry of a period of scven years and also by virtue of an oral sale of the hypotheca 
by Pichu Iycr to Sitarama Iyer and the successive alicnations by which thcy ulti- 
mately got title. The contesting defendants 1 to 3 claimed to have become owners 
of the hypothcca by limitation and advcrse possession and alternatively claimcd a 
fum of Re, 4,500 spent- by them for effecting improvements to the hypotheca. 
The appellants-plaintiffs claimed rclicf under Madras Act IV of 1938. 


Both the Courts below found that the clause in the othi decd, Exhibit B-1, 
giving the mortgagce absolute title to the hypothcca on the expiry of the period 
of redemption of scvcn ycars is a clog on the cquity of redemption. But thcy, 
however, found that the suit was barrcd by limitation under Article 134 of the Limi- 
tation Act of 1908 and on account of adverse possession. Both the Courts below 
found that the first defendant had cficctcd improvements to the value of Rs. 4,500 
and observed that if the suit for rdemption had bccn decreed, the plaintiffs would 
have to pay the said amount. Thcy also found that the plaintiffs are not cntithd 
to relief under Madras Act IV of 1938. 


There can be no doubt in this casc that the clause in Exhibit B-1 that the 
mortgagee shall cnjoy the hypothcca as absolute owncr with full power of alic- 
nation if it is not redeemed within a pcriod of scven ycars is a clog on the cquity 
of redemption and in fact, the learncd advocate for the contesting rcspendents did 
not dispute the same, 


The first question for considcration in this appcal is whether thcre was an oral 
sale of the hypotheca by Pichu Iycr in favour of Sitarama Iyer on 1st March, 1926. 
If there is pleading and cvidcnce about this oral sale, thcre would be no justifi- 
cation for interfering with the concurrent finding of the Courts below that Sitarama 
Iyer bc came absolutely cntitled to the hypothcca. But there is no plea in the writtcn 
statement of the first dcfendant that there was an oral gale by Pichu Iyer in favour 
of Sitarama Iyer. In paragraph 4 of the written statement of the first defendant 
it is stated that Sitarama Iycr became absolute owner of the propertics since 1st 
March, 1926 as per the stipulation in the decd. The first defcndant has submitted 
in that paragraph that Pichu Iyer agrecd to and acceptcd the absolute ownership 
of Sitarama Iyer and had the patta transferred to his name after 1st March, 1926 
and hence the right of redemption if any, has bcen extinguished by act of parties 
and the possession of Sitarama Iyer since that date was converted into possession 
as absolute owner. ` 


(After discussing the evidence His Lordship procecded:) 
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There is practically no evidence to support the oral sale which has not even 
been pleaded in the written statemént, or the arrangement mcntioned in paragraph 
4 of the written statement of the first defendant. In fact, the Courts below have 
not dealt with the arrangement pleadcd in paragraph 4 of the writtcn statcment 
independently, but only as evidence of the oral sale put forward during the trial 
of the case. Even the arrangement pleadcd in paragraph 4 of the writtcn statemcnt 
of the first defendant is really bascd on the invalid stipulation in the. decd Exhibit 
B-1, giving absolute title to the mortgagee after the expiry of the period of rede mption. 
The learned advocate for the contesting respondents relicd. on the arrangy ment 
pleaded in paragraph 4 of the written statement of the first defendant only in support 
of his contention that adyerse possession commenced evcn from 1st March, 1926. 
-It is true that if there was an arrangement between Pichu Iyer and Sitarama Iyer 
as pleaded in paragraph 4 of the written statement of the first defendant, the subsc- 
quent possession of Sitarama Iyer and his successors-in-intcrest would be adverse 
to Pitchu Iyer and his successor-in-intcrest. The decision in Kandaswcmi v. 
Ponnuswamit, would clearly support such a contention. In Padma Vitoba v. 'Mad. 
Multani’, it was held that if the mortgagor and mortgagce subs quently cntercd 
into a transaction under which the mortgagre is to hold the properties thereafter 
not as a mortgagoe, but as owner, that would be sufficient to start adverse posscssion 
against the mortgager if the transaction is for any reason inopcrative under the law. 
But in this case even the finding of the lower appellate Court is that the pleadings 
and the evidence do not clearly bear out the isl T of sale between Pichu 
Iycr and Sitarama Iyer in or about 1926. In fact, the learned District Judge has 
relied only on the conduct of the parties in dealing with the hypotheca subs quent 
to 1926 as showing that Sitarama Iyer and his successors-in-interest cnjoycd the suit 
properties with patta in thcir names as owners and not as mort gees. ‘The transfer 
of patta was not in pursuance of the oral sale but only by virtue of the terms of 
Exhibit B-1. We have shown how the conduct of Sitarama Iycr and his successors- 
in-interest in executing absolute conveyance is consistcnt with the invalid stipulation 
in Exhibit B-r and cannot be relied on as uncquivocally showing that the said 
conduct was a result of the oral sale put forward by the contcsting defendants 
during the trial, or the arrangement mentioncd in paragraph 4 of the written 
statement of the first defendant. Thus, we are unable to accept the casc of the 
contesting defendants as regard the oral sale for which there is no plea, or the oral 
arrangement for which there is really no evidence. 


The next question for consideration in this appeal is whether the suit claim is 
barred by limitation. On the pleadings, there can be no doubt that the claim falls 
under Article 134 of the Limitation Act 1908. The plaintiffs came to know from 
the reply notice sent by defendants 1 to 3 that thcy were claiming absolute title to 
the properties covered by Exhibit B-1. In pee Wai v. Kuthiravatiah Nair, it has 
been held that Article 134, Schcdule I of the Limitation Act applies only to cascs 
where the vendor purports to sell the property as his absolute property and the vendce 
purchases it as such. The plaintiff in that suit sucd for rcdcmption of certain 
lands. It was held that Article 134 of the Limitation Act could not be invokcd by 
defendants 2 and 3 in that casc, as they failed to show that what they acquircd was 
absolute property or what is known in the English law as fce-simple title and not 
merely the interests of the first defendant mortgagee. In Nani Baiv. Gita Bai‘, 
it has been held that in order to attract the operation of Article 194 of the Limitation 
Act of 1908 the defendant has got affirmatively to prove that the mortgagee or his 
succcssor-in-interest has transferred a larger interest than justificd by the mortgage 
and if there is no such proof, the shorter period undcr Article 134 is not available 
to the defendant in a suit for possession after redemption. It should be noted that 
the defendant in that case had failed to produce and prove the sale deed in her favour 


——_ 





1. ALR, 1999 Mad. 16, gs8. 
Q. (1963) 2 3.C:J. 172 : (1963) 3 8.C.R. 989: 4: (1958) S.C.J. 925 : (1959) S.C.R. 479 :- 
ALR 1 8.C. 70 at 73. A.I.R, 1958 5.0. PE : 
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and it has, therefore, been held that the di fendant cannot invoke the shortcr period 

of limitation under Article 134 of the Limitation Act as against Article 148, The 

Supreme Court did not go into the further contention of the plaintiff in that suit 
that it is for the defendant to plead and prove the facts, including the date of know- 

ledge, which would attract bar of limitation under Article 134 Schcdule I of 
the Limitation Act of 1908. In Venkatasubbiah v. Jamma Mosque}, it has becn held 
that whcre the vendor not in possession of a full titlc, such as a mortgagee undcr a 

mortgage by-conditional sale, purports-to convey an ‘absolute title, the transaction 

constitutes a transfer within the meaning of Atticle 134 of the,;Limitation Act. 

Having regard to the averments in the plaint in this case, thcre can be no doubt 

that the casc clearly falls under Article 134; Schcdule I of the Limitation Act of 
1908. 2 l 


The further qucstion to be considercd in this case is when the absolute transfer 
in favour of the contesting defendants became known to the plaintiffs, as the pcriod 
of limitation begins to run from such time. In paragraph 9g of the plaint, it is 
stated that the first plaintiff went to Aladiyoor village on Ist Octobcr 1948 and 
Icarnt about the possession of defendants 1 and 2 and that it was only on goth 
October, 1948, when the laintiff’s lawyer reccived.the reply notice datcd 29th 
October, 1948, the plaintiffs and dcfendants 4 and 5 came to ase of the claim of 
defendants 1 and 2 for the so-called absolute title to the ‘suit propertics. The 
relevant plea of the first dcfendant in his written statement, which has becn adoptcd 
by defendants 2 and 3, is containcd in p ph g. Itis statcd in that paragraph 
that it is false to state tnat the first plaintiff came to know of the Possession of the 
first defendant only on ist October, 1948 when he happened to go to Aladiyoor 
village. Itis pleaded that the plaintiffs are fae! awarc of the possession of the first 
defendant and his prcdccessors-in-title as well as othcrs from the dates of the 
respective transfers. In paragraph 14 of the plaint it is stated the cause of action 
arosc on 30th April, 1948 when the plaintiffs reccived the reply notice containing 
the claim of defendants 1 and 2 to an absolute title to the suit propertics. There 
is only a general denial of this plea in the written statement of the first dc ndant. 
There is no plea that the cause of action arose earlicr on the date of the allcgced oral 
sale or arrangemcnt, or subsequcntly at any time beyond 12 years prior to suit. 


We have pointed out that on the averments containcd in the plaint the case 
is governed by Article. 134 of Schedule I of the Limitation Act of 1908. The 
learned Advocate for contesting respondents relied on the decisions in Raghunanda v. 
Mahadeo*, and in Khadi Ahan v. Murad Khan*, in support of his contention that 
in such cases as the present one the burden is on the plaintiff to show that the suit 
is within time by showing that he came.to know of the transfer in favour of the con- 
testing first defendant within 12 ycars‘of the date of suit. The decision is bascd on 
two principles, namely, that it is the duty of the plaintif to prove that his case is 
within limitation and that a fact which is within the special knowlcdge of a person 
has to be proved by that person. In construing similar provisions in Article 48 of 
Schedule I of the Limitation ‘Act, of 1908, a Bench of the Calcutta High Court in 
Kaljani Prasad Singh v. Borrea Coal Go.* and the de alot Gourt in Nanji & Co. v. 
Jatashankar Dossa*, have adopted the same principles and found that the burden 
of proof is on thc plaintiff to prove that he had knowlcdge of the conversion of his 
movable property within.3 years prior to suit. But it has bccn pointcd out in 
those decisions that the burden is a shifting one and that it is sufficic nt for the plain- 
tiff to show a prima facie casc that the cause of action is not barrcd by limitation, 
But the partics‘have adduced evidence in this case and the case has to be decided 
on evidcnoce and not merely on the burden of proof. 

[After discussing the evidence His Lordship said:] 

If we act on the evidence in this casc and not on conjecturcs and surmiscs, 
there can be no doubt that the appellants plaintiffs came to know of the absolute . 


1. (1941) 1 MLJ. 754: ALR. 1941 Mad. 4. ALR. 1946 Cal. 199, 
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` title put forward by the first defendant only on recciving the reply notice and the 
suit is, therefore, clearly within time. 


The only remaining qucstion to be considercd in this case is whether the appcl- 
lants are bound to pay tor the improvements effcctcd by the contcsting first respon- 
dent. Both the Gourts below have found that thc first defendant has effected improve- 
ments to the value of Rs. 4,500 and thatin case the plaintiffs get a decree for redemp- 
tion, thcy should not only pay the mortgage amount, but also the value of the improve- 
ments, Sri T. R. Mani appearing for the appellants contended that by virtue of 
section 72 (b) of the Transfer of Property Act, a mortgagcé in posscssion may spend 
such moncy as is necessary only for the prcservation of the mortgagcd property from 
destruction, forfeiture or sale and that the claim of the appellants for improvements 
is directly governed by section 63-A of the Transfer of Property Act. In Arunachala 
Ghetti v Sithayt Amal! it has been held that section 72 (b) of-the Transfer of 
Property Act docs not permit a mortgagee in posscssion to cfiict improvements. 
In Gopilal v. Abdul Hamid*, a decision prior to the amendment of 1929, it has been 
held that the claim of a mortgagee for improvements is governcd by the ific 
provision contained in section 63 of the Transfer of Property Act and not by. the 
general provision contained in section 51 of that Act. It is true a mortgagee as 
mortgagee cannot claim for the value of improvements under section 51 of the 
Transfer of Property Act as his claim would be governed by section 63-A. Sri 
T. R. Mani referred to section 59-A of the Transfer of Property Act and urged that 
unless otherwise expressly provided, reference in the Chapter on Mortgages to 
mortgagors and mortgagces shall be deemed to be references to persons deriving 
title from them respectively. A suit for redemption against a mortgagee in posscs- 
sion would fall under Article-148 of Schedule I of the Loitalon Act of 1908. But 
a suit to recover possession of property which has been mortgaged but subsequently 
transfered by the mortgagee for valuable consideration is governed by Article 134 
of Schedule I of the Limitation Act of 1908. Thus there is a distinction between a 
suit against mortgagee and the one against an absolute transferee from a mortgagee. 
The word ‘ mortgagee’ would by virtue of section 59-A of the Transfer of Property 
Act include persons deriving title of the said mortgagee. Thus if a mortgagee 
transfers or assigns his mortgage right to another, the transferce would also be a 
mo , whose claim for improvements would fall under section 63-A of the Trans- 
fer of Property Act.’ The claim of the first defendant in this case which is governcd 
by Article 194 of the Limitation Act clearly falls within the terms of section 51 of the 
Transfer of Property Act and there is nothing on principle to deprive him of the 
benefits of that section. In Ramkaur v. Pratap Singh*, the mor was misicd by a 
term of the mortgagee that after five the transaction is to be treatcd as a sale 
and effected improvements. It was held in that case that “ the mortgagce had a 
reasonable ground to entertain a bona fide belief that, after expiry of the period stipula- 
ted for redemption, there is no intention on the part of the mortgagor to r deem, 
and that he is, therefore, the owner of the property”. In this vicw, it was. 
held equitable that the mor r while retaining the benefit of the improvement, 
should pay its cost at the time of redemption. In Pandian Pillai v. Vella Rowiher* 
there was a condition converting the mortgage into a sale and itwas held to be a clog 
on the equity of redemption. But the mortgagee who was misled by the condition 
into believing himself to be an absolute owner, was allowed compensation for impro- 
vements under section 51 of the Transfer of Property Act. It.is true this casc has 
been distinguished in Gofilal v. Abdul Hamid”, already referred to. But the facts of 
the present case are very much stronger for invoking section 51 of the Transfer of 
Property Act, Exhibit B-3, B-5, B-7 and B-9, are absolute transfcrs. Undcr 
Exhibit B-o, the first defendant claims to have got absolute title to the propcttics 
mortgaged under Exhibit B-1. It is true the absolute title claimed by the first 
defendant under Exhibit B-g is defective. But it could not be said that he did not 
believe in good faith that he is absolutely entitled to the property purchascd by him 
under that document. The requirements of scction 51 are fully satisficd in this case. 
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The claim of the first defendant for improvements under. section 51 of the Transfer 
of Pro Act cannot be defeated by stating that he is really a mortgagee as he 
could have got only the right, title and interest of the mortgagee under Exhbit B-1 
and that his claim would be governed by section 63-A of the Transfer of Property 
Act. In our opinion, the first defendant is entitlcd to claim the value of improve- 
ments, namely, Rs. 4,500 by virtuc of section 51 of the Transfer of Property Act. 

Sri T.R. Mani did not challenge the findings of the Courts below that the plain- 
tiffs are not entitled to claim any benefit of-scaling down the dcbt due under the 
‘mortgage Exhibit B-1-by virtue of. Madras Act IV of 1938. 

In the result, the decrees and judgments of the Courts below dismissing the 
suit of the plaintiffs are set aside and the suit for redemption 1s decreed. But the 
appellants and respondents 4 and 5 should pay not only the mortgage amount, but 
also the valuc-of the improvements, namely Rs. 4,500 fixed by the Courts below. 
The appellants are entitled to costs of this Court and of the lower appellate ` Court. 
The parties shall bear their respective costs in the trial Gourt as ordered’ by the 
Subordinate Judge, as this is a suit for redemption. Time for’ redemption six months, 


V.K. Appeal allowed, 


IN THE HIGH GOURT OF JUDICATURE AT MADRAS 
PRESENT :—Mkr. Jusma M. NATESAN. 
Sri Mottayan alias Ponnuswami .. Appellani* 
v. 

Sri Thambuswami Padayachi and another l .. Respondents, 
Civil Procedure Code (V of 1908), Section 9, and Madras Cultivating Tenants Protection 

Aci (XXV of 1955)—Cioil Courts Jurisdiction when ousted. 
ara of India (1950) Article 213 (2) and Evidence Act (I of 1872) sections 57 .and 

58. 





Ths Madras Cultivating Tenants Protection Act (XXV of 1955), Section 2 (aa) and Ordinance 
I of 1958—‘ Cultivating Tenant ’—-Definition of—Government publication showing 
without amendment mads by Ordinance— M.L.7. Publication showing substitutes made 
by Ordinance— Correciness of— Ordinance not followed up by Act of Legislature—Substi~ 
tuted definition, whether of permanent. nature. v 

The Madras Cultivating Tenants Protection Act (XX V of 1955), section 2 (aa)—Explanation 
—Scope of —Sub-lessees of Cultivating Tenants not entitled to protection. ` 


Once it is found that P.W. 4 is the Cultivating Tenant of the lands involved, 
the sub-leasees under him cannot claim any benefits under Act XXV of 1955 against 
the owner of the land. The Cultivating Tenant on, sub-lease himself ccasing to 
cultivate, would also lose the protection of the Act. The civil Court’s Jurisdic- 
tion to recover possession of the land in such circumstances, from the sub-tenants 
in actual ion is not taken away by the Act. The landlord can have eviction 
against all of them in the civil Court none of them being entitled to the benefits 
of the Act. To oust the jurisdiction of the civil Court in a suit in cjectment, 
three conditions must be satisfied, one, the occupant must be a cultivating tenant, 


(On facts held, the requisites for ousting the jurisdiction of the ' Civil 
are clearly wanting in the case). pes 
If in law the amendment in the Act as carried out by the Ordinance st 
notwithstanding the expiration of the Ordinance, the failure of the Go 
printer to show the amendment iit a Government Publication of the.Act will not 


18 
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_ affect the currency of tHe amended text as a statutory provision. Laws, which 
under the Constitution, include Ordinance, have thcir sanction from the appro- 
priate legislative authority making them and do not de cnd upon for thcir force 
and effectiveness on the Government Printer’s texts of the law or the law sccrcta- 
riats compilation of the law. It will no doubt be a ncw terror in the intcrpre- 
tation of law, if one has to gropefor the authentic text of the law andin the process 
‘reject government publication. - But that cannot be avoided whcn the position is 
clear, as the Government printer with his omissions or commissions cannot take 
the place of the Legislature and the laws officially gazetted. The Evidence. Am 
does not make the production of a copy of the Act printed by the official rintcr 
or by order of Government conclusive of the correctncss of the text of he Act 
printtd—only a mode of proof is indicated. l 


The Government Publication shows a revivor of the dcfinition of the Cultivating 
Tenants Protection Act without the amendment made by Ordinance'l of 19 8. 
A private publication of Madras Acts publishcd by the M.L,J. Preas shows the 

ition of cultivating tenant as substitutcd by Ordinance I*of 1958. The 

‘on is which version of the text is the correct one, which has statutory force. 

latter would be correct, if the amendment carricd out by the Ordinan 
enured beyond the life-time of the Ordinance. The former would be correct if 
the Ordinance merely suspended the original definition, and the amendment was 
as temporary in character ds the Ordinance. This question has to be answercd 
by the Court purely as an inference of law. 


The Ordinance in question here came into force immediately on its promul- 
gation and by section 2 substituted a new definition for cultivating tcnant instead 
of the existing one. The purpose of the Ordinance was achicwd the momcnt it 
‘was promulgated. Once the substitution was brought about by promulgation 
of the Ordinance, the subsequent currency of the inance was unnecessary, 
The Ordinance spent itself immediately on its promulgation, and necd not be 
operative thereafter even during the remaining period of six wccks to maintain 

c amendment. Its operation got exhaustcd by the accomplishment of the 
purpose for which it was eng It may be that the legislative sccretariat who 
originally introduced the Bill in terms of the Ordinance, providing for the repeal 
of the Ordinance thought that the whole procedure was unnccessary. Having 
régard to the character of the provisions of the Ordinance in relation to the amcnd- 
ment, it was held that, itis intended to be a permancnt fcature, and the amcndment. 
having been carried out in the parent Act, it would stand notwithstanding the 
expiry of the Ordinance in the usual course. The ciicct of the cxpiry of an 
Ordinance which has the force of a temporary Act must depend upon the nature 
of the provisions contained in the temporary Act-—-whcthcr thcy have to be of 
an ieee character or not. The nature of the provision reveals that the inten- 
tion of the legislature is to effect a permanent substitution in the Act, not just for 
the life of the Ordinance. | 


Whether the expiry of the pa eae Act automatically revives the old pro- 
visions as temporarily repealed by the amcndment, or by the substitution is 
purely:a question of construction. There is nothing to suggest in the instant 
case whether the change in the definition whcther looked upon as an amendment, 
or repeal and substitution was intended to be temporary only. On the amend- 
ment being carried out in the parent Act, to that extent the Ordinance ccascd 
to be‘ operative. No doubt the Ordinance as such expircd later by efflux of time. 
It could well be said that a repeal of the Ordinance in the instant case would only 
be ex abundanti caxtela. The Legislature could if it was so minded have by rsolu-~ 
tion disapproved the Ordinance or by an Act restored the original definition. 


_-Hald, The substitution of the definition of ‘ Cultivating Tenant’ by Ordinances 
of 1958 was intended to be continued in the statute book even after the expiry 
of the period of the Ordinance. It was not a temporary measure, miepending 
for the duration of the Ordinance, the original definition. 


— 
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A person who becomes a cultivating tenant of the land docs not cease to be 
so by losing the protection under the Act and subjecting himself:to cviction in 
terms of the Act. The sub-tenancy referred to in the Explanation must be undcr 
a person who is himself not a ‘ cultivating tenant.’ Though the word “ tenant ” 
standing by itself could include a cultivating tcnant, it is obvious whcn in the 
Explanation in relation to the landlord the word usd is tenant, the mere gcneral 
term is used in a meaning excluding the specific relationship of a cultivating 
` Held on facts, that the appellants whe are only sub-lessces of the cultivating 
tenant cannot claim to oust the jurisdiction of the Civil Gourt and scck the pro- 
tection of the Cultivating Tenants Protection Act. ` 


Appeals against the Decrees of the Subordinate Judge, Kumbakonam, datéd 
z2nd » 1961, in Appeal Suit Nos. 112, 111 and 113, of 1961, respectively, 
preferred inst the decrees of the Court of the District Munsif of Kumbakonam 


dated 17th August, 1961 in Original Suit Nos. 103, 105 and ro4of 1961, respectively. 
S. Seetharaman and, Rajaraman for Appellants. ee 
' Vedanthachari and A. Venkatesan for Respondents.  ___ T ee 
. Phe Court delivered the following 
. JupcmENtT.—These second appeals arising out of three connected suits raise 
an pong tien nae important question of law, to be specific, the question whether 
A re t period there has been a statute current as contcndcd for the 
ap ts... 


The ies in the suits are agricultural lands and the suits arc in ¢jectment 
and for future profits. The suit wet lands R.S. Na. 407/4, thirty-three cents 
RS. No. 403/1, eighty cents and R.S. Nos. 325/7 and 325/8 and 302/2 scventynine 
cents, situate in Kavalkoodam Village, Neelathanallur vattam, Thanjavur District, 
belonged to one Narayanaswami Pillai. According to the findings of the Courts 
below, he was cultivating his lands in Pannai till 11th Nowmbcr, 1952 when under 
Exhibit A-2, he leased the lands in the suits and other lands to one Varadaraja 
Padayachi, the first defendant in three suits under sccond appeal who was the Village 
Muunsif of the vattam and who had bern acting as the agent of Narayanaswami 
Pillai and collecting rents for him. The lease dred had bucan cxccuted under the 
provisions of the ‘Tanjore Tenants and Pannayal Protection Ordinance VI of 1952, 
which was later followed by Madras Act XIV of 1952. In the partition between 
Narayanaswami Pillai and his son Navancctha Krishnan on 27th November, 1959, 
lands bearing R.S. No. 302/2, 325/7 and 325/8 among other propcrtics fell to the 
share of Navaneetha Krishnan. Under Exhibit A-1 datcd 5th April, 1960, 
Naraydnaswami Pilla: sold R.S. No. 407/4 to the plaintiff in O.S. No. 103 of 1961, 
out of whick Second Appeal No. 1024 of 1962 arises.’ Under Exhibit A-5, dated 
7th March, 1960, Narayanaswami Pillai sold R. 8. No. 403/1 to Go Pada i, 
the plaintiff in O.5. No. 104 of 1961 out of which Sccond Appeal No. 1026-6f 1963 
arises. Under Exhibit A-4 dated 27th January, 1960, the son Navaneetha Krishnan 
sold lands R.S. Nos. 295/7, 327/8 and 302/2 to Naina Padayachi, the plaintiff 
in O.S. No. 105 of 1961, out of which Sccond Appeal No. 1025 of 1962, arims. 
Varadaraja Padayachi who held the lands on lease from the owner Narayanaswami 
Pillai, arranged for these sales agrering to surrender possession of the suit lands to 
the purchasers by goth April, 1960. It is in evidence that he told the purchasers 
that Mottayyan, the second defendant tn thr suits O.S. Nos. 103 and 104 of 1961 was 
sub-lessce under him of the lands concerned thercin, and Kuppu Sambat the second 
defendant in O.5. No. 105 of 1961 was sub-Icssce under him of the lands concerned 
in that suit. On failing to secure posscssion of the lands, as promised the purchasers 
filed. eviction petitions under the Madras Cultivating Tc nants Protection Act XXV 
of 1955, which had become applicable in the arca, before the Revenue. Court, 
Kumbakonam, charging Varadaraja Padayachi, the Icssce under Exhibit A-2 
and the first defendant in the present suits, with havihg sub-Icased the lands, ' The 
sub-lessees under him were made parties to these petitions. |The Revenue Court 
held that the sub-lessees from the lessee from the owner were not entitled to the 
benefits of Act XXY of 1955 and that the Plaintiff should stck their ‘remedies in 
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the civil Court as actual possession was admittedly with them. In that vicw, the 
petitions for eviction were dismissed. Itis in these circumstances that the purchasers 
have filed the three suits in ejectment out of which thesé second appeals arise. The 
lessee first defendant remained ex parte and submitting to eviction being ordered, 
gave evidence for the plaintiffs as P.W. 4. As P.W. 4, he stated in his deposition 
that subsequent to the lease in his favour under Exhibit A-2, about 4 or 5 years 
prior to his giving deposition, he sub-leascd the lands. The two sub-lessecs examincd 
themselves as D.Ws., 1 and 2 and the purchasers as P.Ws. I to 3, evidence being 
recorded in common for all the suits. The substantial defence taken by the con- 
testing defendants, the sub-tenants, is. that the first defendant was only an inter- 
mediary and farmer of rent and not a cultivating tenant and that they are the 
cultivating tenants entitled to protection of Act of 1955. The Courts below 
negatived the claims of D.Ws. 1 and 2 and decreed the suits in e}ectment as prayed 
for. Objections raised by them as to the jurisdiction of the civil Court were over- 
ruled. The Appellate Court which posed before itself for consideration the ques- 
tion whether the first defendant in all the suits was only a farmer of rent and an - 
intermediary and not a cultivating tenant and whcther the sublessces under him 
who were admittedly in possession of the landa were cultivating tenants under the 
Act XXY of 1955 has decided the question against the sub-tenants. The Appellate 
Court records that by the overwhelming cvidence of P.Ws. 1 to 4, Exhibit Ae and 
even by the evidence of D.Ws. 1, 2 and 3, P.W. 4 was proved to be the cultivating 
tenant under Narayanaswami Pillai. 


The question whether P.W. 4 held lands under Narayanaswami Pillai as a 
cultivating tenant or was only a farmer of rent and collects rents as an agent of 
Narayqnaswami Pillai is primarily a question of fact and has been decided in favour 
of the plaintiffs. The Courts below have not accepted the case of the sub-tenants 
that they were on the land long prior to the lease in favour of P.W. 4. The Courts 
below refer to the fact that the facile were under pannai cultivation of Narayana- 
swami Pillai prior to the lease, and P.W. 4 had subsequent to the lease in his favour 
inducted the subtenants on the land. The Appellate Court remarks that if P .W.4 
had claimed to be a lessee for the first time after the coming into force of Act XXV 
of 1955 thenit might be possibly contended that he not having cultivated the land 
himself would not be a cultivating tenant as the sub-tenants were admitted to be 
actually tilling the soil for about 5 to 6 years prior to the trial. There is no doubt 
evidence, that P.W. 4 took large extents of land on lease but it may be that with 
reference to these small extents, the subject-matter of consideration in these suits, 
he was an actual cultivator. 


The lease deed Exhibit A-2, it is pointed out by the lower Appellate Court 
was executed by P.W. 4 under the provisions of Tanjore Tenants Protection 
Ordinance VI of 1952 

The Courts below have given a finding that P.W. 4 was not an intermediary 
but a cultivating tenant. The Madras Cultivating Tenants Protection Act XXV 
of 1955 which was published in the Fort St. George Gazette on 27th September, 
1955 did not initially apply to'the areas covered. by the Tanjore Tenants and 
Pannayals Protection Act. Itis only by Madras Act XIV of 1956 published in the 
Fort St. George Gazette on 1st October, 1956 that Madras Act of 1955 was 
extended to the territories covered by Act XIV of 1952. ' 

The definition of the term cultivating tenant in the Tanjore Tenants and 
Pannayals Act XIV of 1952, as the definition in Act XXV of 1955 required of the 
cultivating tenant contribution of his own physical labour or that of the members 
of his family in the cultivation of the land. Once it is found that P.W. 4 is the 
cultivating tenant of the lands involved, the sub-léessees under him cannot claim 
any benefits under Act XXV of 1955 against the owner of the land. See ‘Ganapathi 
Aiyar v. Aypakannu!, The cultivating tenant on‘sub-lease himself ing to cultivate, 
would also lose the protection of the Act. The Civil Court’s Jurisdiction to recover 
, possession of the land in such circumstances from the sub-tenants in actual posseagiom 


A. (1961) 1 LJ. 217: LL-R. (1961) Mad. 452: (1921) 74L.W. 114. 
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is not taken away by the Act. The landlord can have eviction against all of them 
in the civil Court, none of them being entitled to the benefits of the Act. To oust 
the jurisdiction of the civil Court in a suit in ejectment, three conditions must be 
satisfied, one, the occupant must be a cultivating tenant, two he must be entitled 
to the benefits of Madras Act XXV of 1955, and three there-must be a possibility 
of his securing one or other of tre reliefs open to a ‘cultivating tenant, before the 
Revenue Gourt. The requisites for ousting the jurisdiction of the civil Courts are 
clearly wanting in the case. -P.W. 4 does not claim any protection under the Act. 
He had promised to surrender possession to the plaintiffs with the end of the agricul- 
tural year and so he stands ex parte in the suits and supports the plaintiffs as P.W. 4. 


' Learned Counsel for the appellants would question the correctness of the .decree 
even if the finding that P.W. 4 is the cultivating tenant of the lands and that he is 
not a mere intermediary or farmer of rent, cannot be chellenged in second appeal. 
, He submits that notwithstanding these findings, D.Ws. 1 and 2 can resist the actiohs 
for ejectment under the very definition of a * Cultivating Tenant” under Madras 
Act XXV of 1955. Learned Counsel reads from the Civil Court Manual—Madras 
Act— Volume II, 7th Edition 1967, published by the M.L.J., the Explanation given 
in the definition of “‘ Cultivating Tenant ” in relation to any land. The definition 
therein given runs thus: . l i 

“Section 2 (aa) € Cultivating Tenant’ in relation to any land— 


I. means a person who carries on personal cultivation on such land, under 
a tenancy agreemént, express or implied, and Lo 


2. includes— - 


(i) any such person as is referred in sub-clause (1) who continues in posses- 
sion of the land after the determination of the tenancy agreement, - -- 


(#) in the District of Tiruchirapalli, a kaiaeruvaramdar or a mattuvaramdar 
who works on the land under an engagement with the landlord for remuneration 
by a share in the crop in respect of which the work is done, and ae 


(iii) the heira of any such person as is referred to in sub-clause (1) or sub= 
clause (2) (+) and (ii), but does not include a mere intermediary or his heirs. 


Explanation.—A sub-tenant shall be deemed to be a cultivating tenant of the 
holding under the landlord if the lessor of such sub-tenant has ceased to be the 
tenant of such landlord.” i 


‘Phe foot note shows that the definition is as a result of amendment by’ Madras 
Ordinance I of 1958. T E oh 


Counsel for the appellants stresses on the Explanatiok which provides that a 
sub-tenant shall be deemed to be a cultivating tenant of the holding under the land- 
lord if the lessor of such sub-tenant has ceased to be'a tenant of such landlord, 
Resting his argument on the Explanation, it is submitted that as admittedly accòrd- 
ing to the plaintiffs in the suit, P.W. 4 has ceased to cultivate the land himself, the 
sub-tenants under him must be deemed to be ‘cultivating tenants’ under the 
‘respective landlords. Before examining the applicability of the Explanation to 
the facts of these cases, I have first to solve the problem whether at all this Fg lana- 
tion could be read in the definition of a cultivating tenant and whether this Explana- 
ton has been current as part of the Act during the relevant period and is available 
to the appellants. Learned Counsel for the plaintiff-landlords questions the correct- 
ness of the definition relied on for the sae are and refers me to a publication by 
the Law Department of the Government of Madras, Revenue Acts and Regulations, 
` corrected upto the gist December; 1966, which contains the Madras Cultivating 
Tenants Protection Act, 1955. It is printed in 1968 and stated to be prescribed for 
the Revenue Tests of the Spécial Test Examination of the Government of Madras. 
oe definition of Cultivating Tenant as found in this Government Publication runs 

i 


4 


A 


Á 


5 


142 <o >. THE MADRAS LAW JOURNAL REPORTS. {1970 


“2 (aa) ‘Cultivating Tenant’ in relation to any'land mcans a person who 
carries on pertonal cultivation on such land, under a tenancy agreement, express 
* or implied, and includes— , ” 


i a(i) any such person who continues in possession of the land aftcr the determi- 
, Nation of the ttnancy agreement ; and | . 


his ee the heirs of such person, but does not include a mere intermediary, or 
eirs.” a, l 


With refsrence to this definition all that is found in the foot note in this publica- 
tlon is that this clause was relettered as (aa) by section 3 (i) of the Madras Cultivat- 
ing ‘Tenants Protection and Payment of Fair rent (Extension to addcd territories) 
Act, (XXXIII of 1963). No amendment of the text of this definition of 
cultivating tenant is indicated in this publication. The problem. is which is 
the text of the definition that has to be followed. ‘The M.L.J. Manu pee that 
the Act XXV of 1955 was amendcd by Ordinance I of 1958, Act XIX § 1958, Act 
: I of 1961, Act XXXII of 1963 and Act VIII of 1965. Now to go to Ordi- 
nance No. I of 1958, this is an ordinance promulgaged by the’ Govtrnor of Madras 
on 5th staan? 1958, and published in the Gazette on 6th January, 1958. It is 
headed “ An Ordinance further to amend the Madras Cultivating Tr nants Protect- 
tion Act, 1955, and the Madras Cultivating Tenants (Payment of Fair Rent) Act, 
1956”. The relevant part of the Ordinance reads : 


“ Whereas the Lrgislature of the State is not in session and the Governor of 
Madras is satisfied that circumstances exist which render it necessary for him to 


n take immediate action : 


. And whereas the instructions of the President have becn obtained in pursuance 
of the proviso to clause (1) of Article 219 of the Constitution : 


. _ Now, therefore, in exercise of the powers conferred by clause {1) of Article 213 of 
_ the Constitution, the Governor hereby promulgates the following Ordinance, : 


_ I. Short titib and commencement.—(1) This Ordinance may be callcd the Madras 
Gultivating Tenants Protection and Payment of Fair Rent (Amendment) Ordi- 
nance, 1958. . 


(2) It shall come into force at once. > 


-2. - Amendment of section 2 of Madras Act XXY of 1955.—In the Madras Cultivat- 


A ing Tenants Protection Act, 1955 (Madras Act X XV of 1955), for clause (a) 


r 


of section 2, the following clause shall be substitutcd, namely :— 
‘* (a) ‘ Qultivating tenant’ in relation to any land- 
(1) means a person who carries on personal cultivation on such land, under a 
tenancy agreement, express or implied, and Š 
`“ (2) includes— 
=- (#) any such person as is referred to in sub-clause (1) who continues in posses- 
sion of the land after the determination of the tenancy agreement, l 


(it) in the District of Tiruchirapalli, a kaiacruvaramdar or a mattuvaramdar 
who, works on the land under an engagement with the landlord for remuneration 
by-a share in the crop in respect of which the work is donc, and 

114) the heirs of any such person as is referred to in sub-clause (t) or sub-clause 
(2) (:} and (ti) but docs not include a mere intermediary or his heirs. 
` Explanation.—A sub-tenant shall be deemed to be a cultivating tenant of the 


holding under the landlord if the lessor of such sub-tenant has ceased to be the 
tenant of such landlord.” e, 
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It wilt be seen that the text of the definition found in the ML. Manual is 
the. definition in terms of the Ordinance No. I of 1958. It is an-admitted fact that 
the Ordinance was not replaced by an Act with reference to this definition. 1 Learned 
Counsel for the respondents submits that as the Ordinance has not bccn followed 
up'by ‘any Act of the Legislature under Article 213 of the Constitution, it ceased to 
operate on the expiration of six weeks from the re-assembly of the State Legislature, 
_and that quite properly the Government publication has retained the old un-amended 

definition, It is not denied as it cannot ‘be, that during the period of its life, the 

Ordinance had the same force and effect as an Act of the Legislature of the State 
assented to by the Governor. Article 213 (2) provides so. Under Article 219 
the power of the Governor to legislate’ by Ordinance is co-~xtensive with the power 
of the Legislature of the State, except that an Ordinance can be only of the limited 
_ duration. As what can be achieved by means of a legislation through the 
Legislature, can when the Legislature is not in session be achieved by an Ordi- 
nance duly promulgated, it is manifest that an Act of the Legislature can be repealed 
or amended by an Ordinance. Ses observations of Harris, C.J., in nan Prosanna v. 
Province of West Bengal, What the learned Counsel for the respondents submits is 
that an amendment of an Act by an Ordinance whether by addition or by substitu- 
tion can have validity only during the subsistcnce of the Ordinance and when the 
Ordinance ceased to have force, and expired by efflux of its period, the amendment 
went out of the statute with it. Learned, Counsel drew my attention to the fact 
that a Bill to replace the Ordinance in its terms was introduccd on the re-assembly of 
the Legislature but that Bill did not become law. ‘There was a clause in that ill 

roviding: also for repeal of the Ordinance. So far as the Kaiaecruvaramdar and 
‘Mattuvaramdar of the Tiruchirapalli District are concerned, a comprehensive Act-— 
Act XXXVI of 1958 was passed. It is urged on this, that the Legislature did not 
intend to make the amendment a feature of the Act, and only allowed it to run its 
course. Itis not contended that there was a dis-approval of the Ordinance by the 


ment printer to show the amendm:nt in a Government publication of the Act will 
not affect the currency of the amended text as a statutory provision. Laws, which 
under the Constitution, include Ordinance—See Article 367 (2)}—have their sanction 
from the appropriate legislative authority making them and do not depend upon for 
their torce and cficctiveness on the Government Printers texts of the law or the law 
Sccretariat’s compilation of the law. No statutory rule that any Government 
Edition of a statutory law has to be regarded as the sole repository of the correct 
téxt of law has been placcd before me by Counscl, as for instance the conclusive proof 
provided in scction 7 (a) of the Madras General Clauss Act on publication in the 
- Official Gazette of a Rule that the rule has been duly made. It will no doubt be a 
new terror in the interpretation of law, if one has to grope for the authentic text of 
the law and in the process reject Government Publication.. But that cannot be 
avoided when the position is clear, as the ee with his omissions or 
commissions cannot take the place of the Legislature the Laws officially gazetted. 
Section 57 of the Evidence Act provides that the Gourt shall take judicial notice 
of all laws in-force in the territory of India. The section provides that the Gourt 
may resort for its aid to appropriate books or documents cf reference. Section 78 of 
the Evidence Act states that the following documents may be proved as follows : 


“ (1) Acts, orders or notifications of the Central Government in any of its 
Departments or the ‘Crown Representative ’ or of any (State) Government or 
apy Department of any (State) Government—. . . . 


by-the records of the Department certified by the Heads of those Departments 


respectively, 
> . ` e - es 
1 AIR. 149C] (FB) : 
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or by any document purporting to be printed by order of any such Government 
(or as the case may be of the Gentral Government).” 


The Evidence Act doesnot make the production of a copy of the Act printed by the. 
Official Printer or by order of Government conclusive of the correctness of the text 

of the Act printed, only a mode of proof is indicatcd. In the present case we have 
the ‘ Cultivating Tenants’ Protection Act, before the issue of the Ordinance and we . 
have the Ordinance I of 1958 both published i in the Official Gazette. Then we 
have the latest print of the Act issue d by the Government in one of their publications. 
‘The’ Government publication shows a revivor of the definition of the * Cultivating 
Tenants’ Protection Act without the amendment made by Ordinance I of 1958. 
A private publication of Madras Acts published by the M.L.J. Press shows the defini- 
tion of cultivating tenant as substituted by Ordinance I of 1958. The ion is, 
which version of the text is the correct one, which has statutory force. Whe latter 
would be correct, if the amendment carried out by the Ordinance enured beyond the 
life time of the Ordinance. The former would be'correct if the Ordinance merely 
suspended the original definition, and the amendment was as temporary in character 
as the Ordinance. This question has to be answered by the Court purely as an 
inference of law. Craiesin Statute Law VI Edition has to uay mig following on this 
aspect of the matter. , At page 45 we find it said: 


“ When the authenticity and validity of a Statute are ascertained the next 
uestions arising upon its construction are the correctness of the text vouched and 
the mode of solving any doubts arising on that head. In case of doubt as to the 
‘text of the Statute which is to be juicially noticed, it is for the Judges to refer to 
the record or document containing the most authentic copy of the Statute ”. 


At page 48, the learned author puts it thus: 


“Tn no case is the Official print made conclusive evidence as to the text of a 
statute á 


It will be convenient ier to set out Ande 213 (2) ofthe Constitution. 


“arg (2): An Ordinance promulgated under this Article shall have the same 
force and effect as an Act of the Legislature of the State assented to by the Governor 
but every such Ordinance— 


(a) shall be laid before the Legislative Assembly of the State or where there 
is a Legislative Council in the State, before both the Houses, and saall cease to 
operate at the expiration of six weeks from the re~asscrnbly of the Legislature or if 
before the expiration of that period a resolution disapproving it.is passed by the 
Legislative Assembly and agreed to by the Legislative Council, if any, upon the 
passing of the resolution or as the case may be, on the resolution being agreed to 

by the Council ; and ° 


EO may be withdrawn at any time by the Governor.” 


The Article provides that the Ordinance which shall have the same force and effect 
soe att ture “‘ shall cease to operate ” at the expiration of six weeks from the 
y. That is, thereafter it shall have no force. The Ordinance in question 

ie came into force immediately on its promulgation and by section 2 substituted a 
new definition for cultivating tenant instead of the existing one. The purpose of 
the Ordinance was achieved the moment it was promulgated. Once the substitu- 
tion was brought about by promulgation of the Ordinance, the subsequent currency 
of the Ordinance was unnecessary. The Ordinance spent itself immediately on its 
promulgation, and need not be operative thereafter even during the remaining 
period of six weeks to maintain the amendment. Its operation got exhausted by the 
accomplishment of the purpose for which it was passcd. It may be that the Legis- 
lative Secretariat who ori y introduced the Bill in terms of the Ordinance provid- 
e the repeal of the ce thought that the whole procedure was unneces- 
Questions may arise as to section gute Ordinance but we arc not concerned 
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with that provision. Madras Act (XXV of 1955) itself camein as a temporary Act 
and was repeatedly continued till by (Madras Act VIII of 1965,) it was made a per- 
manent Act. The fact that during the relevant period, Act (XXV of 1955) was a 
temporary Act cannot in my opinion affect the question. Though not relevant it is 
pertinent in the context, to refer to section 8-A of the Madras General Clauses Act 
of 1891 which deals with-the effect of repeal of an Act making textual amendments 
in a previous Act. Section 8-A provides: 

‘Where any Act to which this Chapter applies repeals any enactment by which 
the text of any previous enactment was amended by the express omission, insertion 
or substitution of any matter,|then, unless a different intention appears, the repeal 
shall not affect the continuance of any such amendment made by the enactment 
so repealed and in operation at the time of such repeal”. 


Pointing out the difference between expiration of a temporary Act and the repeal 
of a perpetual Act, Craies on Statute Law, VI Edition at page 408 quotes Parke, B 
who in Stsavenson v. Oliver}, said: 


“ There is a difference between temporary statutes and statutes which are 
repealed ; the latter (except so far as they relate to transactions already completed 
under them) become as if they had never existcd ; but with respect to the former, . 
the extent of the restrictions imposed, and the duraticn of the provisions, are 
matters of construction.” ; 


in the present case there has been no repeal of the Ordinance and section 8-A has 
no application, but the Ordinance is a temporary legislation and th- duration of its 
operation is constitutionally specified. On its promulgation subject to its inherent 
limitations, it had all the force and cffcct of an Act of the Legislature. All that the 
Constitution says is that the Ordinance shall cease to opcarte after the period. Does 
it necessarily involves thaton the expiry of its period, all that had been done is auto- 
matically undone, even when its force is not necessary to maintain the thing done. 
Even if itis not so universally, when the Ordinance amends laws do the amendments 


.cease to survive the Ordinance? Can it not be said that if an amendment once 


effected is continued in the statute book, the Ordinance is not thereby being con- 
tinuously enforced ? 
In State of Orissa v. Bhupendra Kumar®, the Orissa Municipal Election Validation 
inance cured the invalidity in the Cuttack Municipal elections. But the Ordi- 
nance lapsed after six months. And the question was whether the invalidity which 


J., (as he then was), who delivered the Judgment for the Court 


was cured by the Ordinance was revived on the expiry of the Ordinance? 
Ca 
observed : 


“in considering the effect of the expiration of a temporary statute, it would be 
unsafe to lay down any flexible rule. If the right created by the statute is of an 
enduring character’ and has vested in the person that right cannot be taken 
away because the statute by which it was created has expiied. Ifa penalty had 
been incurred under the statute and had been imposed upon a person, the imposi- 
tion of the penalty would survive the expiration cf the statute. That appears to'be 
the true legal position in the matter ”. 

Proceeding we find at page 954 of the Report the following observation : 


“ Therefore even as regards the effect of the repealing of an earlier Act made 
by a temporary Act, the intcntion of the temporary Act in repealing the earlier 
Act will have to be considered and no ral or inflexible rule in that behalf can be 
laid down in some cases the repeal cficcted by a temoprary Act would be perma- 
nent and would endure even after the expiration of the temporary Act ”. 


The learned Judge refers to the dicta of Parke, B. in Steavenson v. Oliver 1,, above 
cited and extracts with approval the terse expression of the principle by Lord 
Ellenborough, O.J., in Warren v. Windle?®: 


1. (1841) 8 M. & W. 234": 151 E.R. 1024. _ 3. (1803) 3 Bast. 205 at pp 211-212 ; 10 
2 ALR. 1962 SG 945 RIT i a 
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“a law, though temporary in some of its provisions, may have a permanent 
operation in other respects. The State 26 Geo. 3 c.108 professes to repeal. the 
statute of 19 Gco.2.c.35, absolutely, though its own provisions which it substitutcd 
in place of it, were to be only temporary.” 

The following obscrvations of the Supreme Court in the case gives a guide line for 
determining the extent of the operation : ` i 


“In our opinion having regard to.the object of the Ordinance and to the rights 
created by the validating provisions, it would be difficult to accept the contention 
that as soon as the Ordinance expired, the validity of the elections came to an end 
and thcir invalidity was revived. The rights created by this Ordinance are, 
in our opinion, very similar to the rights with which the Gourt was dealing in the 

case of Sisanenton? and they must-be held to endure and last even after the expiry | 
of the Ordinance. The Ordinance has in terms rovided that the order of the 
Court declaring the elections to the Cuttack Municipality to be invalid shall be 
deemed to be and always io have been of no legal cffect whatever and that the 
said elections are thereby validated. That being so, the said clections must be 
deemed to have been validly held under the Act and the life of thé newly elected 
Municipality would be governed by the relevant provisions of the Act and would 
not come to an ¿cnd as soon as the Ordinance expires”. 


Applying the principles found in the aforesaid decisicn of the Supreme Court and 
particularly the dicta of Lord Ellenborough, G.J., that a law however temporary in 
some of its provisions may have a permanent operation in other respects, which tbe 
Supreme Gourt has approved, it appears to me that havi rcgard to the character of 
the provisions of the Ordinance in relation to the nt, it is intended to be 
ermanent feature and the amendment having been carried out in the parent Act, 
fe would stand notwithstanding the expiry of the Ordinance in the usual course. 
The effect of the expiry of an Ordinance which has the force of a temporary Act, 
must depend upon the nature of the provisions contained in the temporary Act— 
whether they have to be of an enduring character or not. No doubt as pointed out 
by the Su Court in the aforesaid case referring to the decisionin $. Krishnan v. 
State of Madras*. l 


The general rule in regard to a temporary statute is that in the abscnce of 
special provision to the contrary, prcceedings which are being taken against 
a person under it will ipso facto terminate as soon as the statute expires ”, 
and the provision of the General Clauses Act in relaticn to the fact of repeal of Acts 
do not apply to a temporary Act. But here what is requircd is not the continucd 
operation of the temporary statute and the nature of the provision reveals that the 
intention of the Legislature is to effect a permanent substitution in the Act, not just 
for the life of the Ordinance. In my opinion having regard to the principles cvolved 
it would not make any difference that we are here concerned wi the amendmcnt 
of an Act and not specific rights acquired by individuals under an amendment made 
by a temporary Act. 
In this view itis not necessary to discuss cases like the one in State of Uttar Pradesh v. 
Fe sale Das*, referred to by the learned Counsel for the respondents. In State of 
Har Pradesh v. Fagamandar Das*, the Supreme Gout held that an cxpired Act i$ 
not covered by the rule enunciated in section 6 of the General Clauses Act which 
modifies the General rule that when a statute is repealed or comes to an automatic 
end by cfiluxof time, no prosecution for acts done during the ‘continuance of the 
repealed or expired Act can be commenced after the date of its repeal or expiry 
because that would amount to the enforcement of a repealed or dead Act. 


_ Itis pena tag he refer at some length to the decision of the Judicial Gommittce 
in Gooderham @& Worts v. G. B. Corporation’, a case from Canada. In that case the 
validity of a lease under the Canadian Radio Broadcasting Act, 1932, came up for 
sc cS eG SRN IS EAS RETO A a 
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consideration. Section g (bY of the Act which cmpowered the Broadcasting Com- 


mission to acquire existing private stations by lease gave an unrestricted and uncon- 
ditional power in the matter. But before the lease in question was signed, a temporary 
Act was passed which repealed section g (b) and substituted a new paragraph where- 
by the power of the Commission to acquire the existing private stations by lease was 
expressly made subject to the approval of the Governor in Council. The operation 
of the amending Act was continucd down to goth June, 1935 by two further Acts. 
_ Then an Act was passed finally on 5th July, 1935, whereby the opcation of the amcnd- 
ing Act was extended to 31st March, 1936 but only till then, The sections of the 
temporary Acts prescribing successive dates of expiry of the temporary Icgislation 
were repealed. With reference to the lease that was entered into by the Gommision 
with the appellants before the Judicial Committee question was raised as to its validity 
in reference to the approval of the Governor-in-Council. The following observations 
. the Judicial Committe in that connection do appear to support the respondents 
erein, 
“ The sections of the three temporary Acts prescribing successive dates of 
iry of this temporary legislation were repealed. The result is that on gist 
a , 1936, the temporary legislation contained in the first Act of 1933 reepeal- 
ing provisions of the principal Ket of 1932 and substituting other provisions came 
to an end not by repeal of the temporary legislation but by the cfflux of the pres- 
ctibed time. No question as to the revival of the temporarily repealed provisions 
of the principal Act of 1932 by the repeal of repealing Icgislation arises. The 
repeal effected by the temporary legislation was only a temporary repcal. When 
by the fiat of Parliament the temporary repeal expired, the original legislation 
automatically resumed its full force. No re-enactment of it was required. This 
is what sub-section (3) of the Act of 5th July, 1935 was designed to make clear. 
The principal statute of 1932 is to be read on and after Ist April, 1936 as if the 
temporary legislation had never‘ been enacted ; itis to be in force as if there had 
n no temporary legislation affecting its provisions ”. 


But these observations have to be weighed on the provisions of the Act the Judicial 
Committee was considering. Sub-scction (3) which their Lordships were referring 
to specifically provided that on and after the first day of April, 1936, the statute of 
1932 shall be read as if the temporary statutcs had “ ncver been enacted’. Even 
then, proceeding thcir Lordships observed : 


‘ Sub-section (3) docs not say that the tcmporary Acts are for all p to 
be treated as if they had never been cnacted. It says only that the principal Act 
18 to be read in future as if the temporary Acts had never been enacted...... . 

Accordingly, in thcir Lordships’ opinion, the respondents are not precluded 
by the terms of the Act of 5th July, 1935, from now maintaining that under the 
temporary Act df egrd May, 1933, the approval of the Governor-in-Gouncil was 
essential when the Icase in question was signcd. The appellants are not cniitkd 
to say that the Court has been cnjoincd by Parliamcnt to disregard the tcmporary 
Act of 23rd May, 1933, as if it had ncver becn cnactcd ”. 


It could no doubt be said that the Judicial Committce was dealing with the lease 
executed during the currency of the temporary Act and the specifically pointcd out 
that on the expiry of the temporary repeal, the original legislation automatically 
resumed its full force. But here again the language of the relatcd statute is important. 
The final Act of 1935 by an express provision sub-scction (1) said, that the provision 
of the first amending Act ay rcpcal and substitution) shall be dcemcd always to 
have been and hereafter they shall be opcrative and enforced only until 31st day 
of March, 1936. The repeal and substitution was by specific words kept operative 
up till a particular period. Actions taken during the period, the Judicial Committee 
holds have to co to the provisions of the temporary Act. 

It is relevant when on this decision to refer to the Madras General Chuases 


Act, 1891. Section 23 of the Act makes the Provisions of the Act applicable to 
Ordinances promulgatcd by the Governor under Article 213 of the Constitution in 
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like manner as they applied in relation to Madras Acts by me State Legislature. 
And section 9 (a) of Act provides thus : 


“ In any Act to which this chapter applies TIETE 


(2) for the purpose of reviving, either ye or partially repeakd, it 
shall be necesary expressly to state such purpose’ 
In Craies on Statute Law, Page 418, VI Edition, the principle is thus stated : 

“ Ifan Act which repeals an earlier Act is itselfonly a temporary Act, the general 
rule is that the earlier Act is revived after the temporary Act is spent ; and in- 
asmuch as ex-hypothest the temporary Act expires and is not repealed, the rules of 
construction laid down by sections 11 (1) and 38 (2) of the Interpretation Act, 
1899 do not apply. But there will be no revivor if it was clearly the intention 
of the Legislature to repeal the earlier Act absolutely ”. 


Whether the expiry of the oy Act automatically revives the old provisions 
as temporarily repealed by the amendment, or by the substitution is purely a ques- 
' tion of construction. Reference may usefully be made here to the observations of 
on L.J., in New Windsor Corporation v. Taylor’. 


“That an Act which, while substituting temporary provisions only, purports 
to repal a prior permanent one will not be read as merely suspending its operation 
during the currency of the repealing statute unless the intention of the Legislature 


to that effect be expressed was decided by Lord Ellenborough in Warren v. 
Windle?’ 


There is nothing to suggest in the instant case whether the change in the definition 
whether looked upon as an amendment, or repeal and substitution was intended to 
be temporary only. On the amendment being carried out in the parent Act, to 
that extent the Ordinance ceased to be operative. No doubt the Ordinance as 
such expired later by efflux of time. It could be well said that a repeal of the Ordi- 

nance in the instant case would only be ex abundanti cautela. There are other provi- 
sions in the Ordinance particularly section 4 on which different problems may arise. 

But we are not confronted with by any such problem here. 


The Legislature could if it was so minded have by resolution disapproved the 
Ordinance or by an Act restored the original defintion. 


In Jagendra v. Supsrintendent, Dum Dum opena Jail?, referring to Steavenson v. 
ca he it is observed : 


‘The principle underlying that decision appears to have been that transaction 
that have been completed, rights, that have been acquired and penalties that have 
been incurred while a statute is in force, are not (in the absence of an express 
provision to the contrary) affected by the mere fact of the statute having ceased 
to be in force, a principle which has since received statutory recognition in the 
Interpretation Act of 1889 in the case of express repeal, though not as yet 
in the case of expiration by effluxion of time. Thisarule seems to me to be founded 
not only on considerations of convencince, but also of reason and a and it 
ought in my opinion to be kept prominently in mind........ 


In the present case, having regard to also the principle of section 9 (a) of the General 
Clauses Act, even though section 8A dealing with the fact of repeal of an Act 
making textual amendment in a previous Act is not applicable, it looks to me that 
the amendment which became a part of the Act continued even after the expiration 
of the period of the Ordinance. If there is no automatic revival of the original 
definition of a cultivating tenant on the expiration of the period, and that looks 
to me to be the position, we will be left without any definition of a cultivating tenant 
in the Cultivating Tenant Protection Act. Such a consequence is impossible 
to contemplate. No decision directly applicable has been placed before me and in 
the light of the foregoing discussion, I am inclined to hold that the substitution of 


1. -L-R. (1898) 1 Q.B. 186 A.LR. 1935 Cal. 


2. (1803) 3 5 a T—212 3 102 1841) 8 W. 5 
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the definition of ‘ cultivating tenant’ by Ordinance (I of 1958) was intendcd to be 
continued in the Statute Book even after the expiry of the period of the Ordinance. 
It was not a temporary measure, suspending for the duration of the Ordinance, the 
original definition. The Explanation to the definition, the bone of the contention 
fits in squarely to the parent definition as an intcgral part of it. The Act specifi- 
cally excludes the intermediary from the definition of a cultivating tenant. He gets 
no protection under the Act, but the tenant under him may be a cultivating tenant. 
The Ordinance obviously intends to protect such tenants who arc really tied to the. 
holding from unjust eviction a purpose coeval with the object of the parent Act. 
A, reference to the Explanatory statement accompanying the Ordinance confirms 
_ this view. Itis said that for the purpose of Madras Act (XXV of 1955), sub- 

tenants of holding under.a landlord should be deemed to be cultivating tenant if 
the lessor of sub-tenants ceases to be tenant of such landlord and that the Ordi- 
nance gives effect to the object—surely not a temporary purpose. 


While I am thus led to conclude that the definition of cultivating tenant which 
governs these cases should be the ‘definition substituted by Ordinance (I of 1958), 
I find that it cannot help the ap ts, as on my interpetation of the Pela. 
tion to the definition which is relied upon by the appellants, they will not be entitled 
to reliefin these suits. The ra wanes provides that a sub-tenant shall be deemed 
to be a cultivating tenant of the holding under the landlord if the lessor of such 
tenant has ceased to be the tenant of such landlord. The Explanation, why for the 
matter, the definition itself contains several words expressive of the relationship 
between the person taking land for cultivation under another. We have the expres- 
sions, landlord, lessor, tenant, intermediary and sub-tenant. For int wale to be a 
cultivating tenant the prime requirement is, he must carry on persona! cultivation of 
the land under a tenancy agreement express or implied and would include a person 
who continucs in possession of the land after the determination of the tenancy agree- 
ment. ‘The Act defines landlord in relation to the holding or part thereof as the 
person entitled to evict the cultivating tenant from the holding or part. ‘ Holding’ 
means under the Act a parcel or parcels of land held by a cultivating tenant. 
Having regard to the definition of personal cultivation in the Act, one thing is clear 
from the definition of “ Cultivating tenant”’. With reference to the same parcel of 
land, there cannot be two cultivating tenants. There can only be one tivating 
tenant with reference to one parcel of land. The Act gives protection from eviction 
only to the cultivating tenant. But the protection is lost on specified events. A 
cultivating tenant may be evicted from his holding or any part thereof by the land- 
lord on grounds set out in section 3 (2). A reading of the Act shows that a person 
who becomes a cultivating tenant of the land does not cease to be so by losing the 
protection under the Act and subjecting himself to eviction in terms of the Act. 
In Venkatarama [yer v. Asan Mohammed Rowther1, Srinivasan, J., observed 


“Quite obviously he was a cultivating tenant when he took lease of the lands and 

' by reason of violating certain of the provisions of the Act, he has brought himself 
within the scope of those provisions which entail eviction. He does not for the 
sole. reason that he has subleased the lands cease to be a cultivating tenant not 
amenable to the processes of the Act.” . ' 


We have to examine the Explanation in this background. 


In the appeals before me the finding of the Courts below which I have ted, 
is that the first defendant in the suits has been the cultivating tenant of the holding 


The second defendant in the suits have been sub-tenants under him. While there is 
the first defendant on the holdings as a cultivating tenant of the laintiffs, the second 
defendant cannot also claim to be a cultivating tenant of the olaintifts -The ques- 
tion is does the Explanation make them cultivating tenants under the owner, on the 
first defendant losing the protection of the Act. I find considerable obscurity in the 
Explanation, and the only way out is to give the expressions ‘lessor’, ‘sub-tenant and 
‘ tenant’ therein, the meaning appropriate in the context. The Explanation provides 


41. (1961) 2 MLS. 277 : (1961) 74 LW. 795, ` 
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that a sub-tenaiit shall be deemed to bo a cultivating tenant of the holding under the 
landlord if the lessor of the sub-tenant has ceascd to be a tenant of landlord. 
It looks to me that the sub-tenancy referred to in the Explanation must be unde a 
person who is himself not a ‘ cultivating tenant’. The Explanation uses the word 
‘lessor’ in relation to the tenancy of the sub-tenant, obviously implying that the sub- 
tenancy is not under a cultivating tenant. The Explanathon requircs for a sub-tenant 
to be deemed to be a-cultivating tenant, that the lessor of the sub-tcnant has 
ceased to be a tenant of the landlord—not that the kssor has ceascd to be a culti- 
vating tenant of the landlord. The statutory tcnancy is one thing, its privilcges 
another. They may be forfeitcd and so disentitlcd to cultivating tcnant to protcction 
from eviction. A cultivating tenant may not be a tenant under the gencral law, ~ 
his tenancy might have cc and he might be continuing in oCcupation asa cultiva-- 
ting tenant, i.s., under a statutory tenancy. We have two expressions, the general 
expression “ tenant ” and the special expression ‘‘ cultivating tenant è in the Expla- 
nation. Though the word “ tenant ” standing by itself could include a cultivating 
tenant, it is obvious when in the Explanation in relation to the landlord. the word 
used is tenant, the more general term is used in a meaning excluding the specific 
relationship of a cultivating tenant. S 
The sub-lessee from the person holding immediately under the landlord is 
referred to only as a sub-tcnant and it speaks of the lessor of the under-tenant ceasing 
to be the tenant of the landlord. te significane must be given to the’ cxpres- 
sions, lessor, sub-tenant and tenant when considered in .juxta-position with the 
expression cultivating tenant. The Legislature must have had a purpose in using 
the several words. An ordinary tenant may cease to be a tenant of the landlord 
on the expiry of the period of the lease, by forfeiture or otherwise in accordance with 
the common law and provisions governing. the relationship between the landlord 
and the tenant. There is no cessation of the statutory tcnancy in the. sense a 
eae A may cease ; the statutory tenant loses his protection. On eviction or 
r, he loses the status of statutory tenant which the law conferred on him. 
Now the Act seeks to give protection to the actual cultivators of the land and not to 
farmcrs of rents and intermediarics. This is brought about in the definition itself 
when it is specifically provided that the definition of the cultivating tenant does not 
include a mere intermediary or his heirs. The intention of the Explanation is clcar 
that the termination of the tenancy of persons who are not cultivators, pesons who 
have taken out leases for farming it out to cultivators or as merely collectors of rent’ 
should not result in the ousting out of the actual tillers of the soil, lessees from tenants 
who are just intermediarics. The term intermediary is not defined but the meaning 
isclear. The reference is to a person who is interposed betwecn the actual occupant 
of-the land and the owncr, like tjaradars and persons who take ovcr leases of lands 
already under cultivation by tenants if we may use the expression over-lessccs. 
But a cultivating tenant cannot scure to his under lesace the statute of a cultivating 
.tenant under the owner by offering to surrender his tenancy. He cnjoys certain 
immunities and after having had the benefit of it for a while, he cannot simply 
walk out of the picture putting up another as the cultivating tcnant, the process 
tting repeated. The Act while protecting a class of tenants sccks to secure to the 
landlord is lawful rent in a summary way. To permit cultivating tenants to 
walk out may deprive the landlord some of the reliefs conferred on the landlord under 
the Act.. It may be that the Legislature while protccting the cultivating tenant who 
lawfully came on the land did not want them to foist on the landlord irrespective 
of his inclinations strangcrs as cultivating tenants. Itis one thing if the landlord had 
left the choice of the tenants of his land in gencral to a farmer of rent or interme- 
diary or his existing tenants had bccn brought under an intermediary. Itis quite a 
different thing to give a sub-lessee from a protected tenant who has no interest in 
the land rights of a protected tenant. In this vicw J am taking I am fortificd 
by the decision of the Division Bench of this Court in Ganapati Aiyar v. Aypakannu?, 
where this Court held that an underlessee from a cultivating tenant cannot claim 
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to have any interest in’ the land derived from the cultivating tenant as such 
interest as is conferred upon the cultivating tenant is pucly personal to him and his 
heirs. It was observed : l - l 

. “It must be noted that even a cultivating tenant enjoying the privilege of the 
cnactment is only a statutory tenant in respect of whom and in whose favour it is 
impossible to conceive of an estate as between himself and the landlord. The 
statutory tenant has only the statutory right conferred on him by the special 
enactment ”. : 

This decision no doubt rclated to a tenancy prior to Ordinance (I of 1958) and the 
learned Judges had not to ot the Explanation introduced by the Ordinance. 
All the same having regard to the saa of the Explanation, one may properly 
interpret it in accordance with the principles applicable in such matters. 
As pointed out in Maxwell on the Interpretation of Statutes, 11th Edition page 
183 : i : 

‘In determining either the gencral object of the Legislature, or the meaning 
of its language in any particular passage, it is obvious that the intention which 
appears to be most in accord with convenience, reason, justice and legal princi- 
a should, in all cascs of doubtful significance, be presumed to be the true one ”. 
It follows that the appellants who are only sub-lessecs of the cultivating tenant 

cannot claim to oust the jurisdiction of the Civil Court and scek the protection 
of the Cultivating Protection Act. 


In the result, the second appeals fail and are dismissed. There will be no order 
as to costs. > 


S.V.J. — Appeals ‘dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mar. Justice R. SADASIVAM AND Mr. Jusrics K. N. MuDALIAR. 


Queensland Insurance Co., Ltd. | ... Appellant* 
7 


Rajalakshmi Ammal and Othors | ... Respondents. 


Motor Vehicles Act (IV of 1939), section 96. Motor Car Insurance—Nature of 
policy—Policy issued to owner—Cover of claims for death or bodily injury 
caused to third parties by rash and negligent driving—No cover if the car is used 
for hire—Sale of car -to another—That other hiring the use of the Car to a 

: stranger—Accident during the currency of hire—Insurer if liable to indemnify 

the purchaser of the car (the new owner). | 

- One R purchased the car from the transferes of the original owner who insured 
with the appellant or rather renewed the policy of insurance transfered to him 
and recognised by the insurer. R let out the car on hire to S. While the hirer 
was using the car'it mot with an accident owing to the negligence of the driver in 
dozing off and 2 of the occupants were injured and tho third met with his death. 
The injured and the sis ac aia eae of the deceased (occupant) filed suits for 
damages against R the eree owner at that tims and the appellant who issued 
the policy to the original owner from whom transferee R had purchased the 
car insured. 


' This a is against the decrees passed against the appellant (along with the 
owner R.) and the appcllants contention is that once the insured had parted with 
` ‘the property in the car insured the insurers liability to indemnify the insured agsinst 
’ damages arising from rash and negligent driving ceased and if the car is hired 
out for use by a stranger then there is no cover in the policy in case of accidents 
during the period of the hire. 


" -*Appeal: No. 444 of 1963. 
Appeals Nos. 159 and 160 of 1964. 
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23rd July, 1969, 


142 THE MADRAS LAW JOURNAL RhhoRTS t1970 


Held : An insurance policy is a contract of personal indemnity and the insurers 
cannot be compelled to accept responsibility in respect of a third party quite 
unknown to them. 

The appellant in the instant case had not issued the policy to, R (the owner at the 
time of accident) and is not precluded from raising pleas in defence other than 
those mentioned in section 96 (2) of the Motor Vehicles Act, 1939. í 

The admitted facts are that the original owner who insured with the appellant 
against 3rd party risk had sold it to another who in turn has sold the same to R 
the owner at the time of the accident. It is also found from the pleadings and 
evidence that R used the car for hire to one 5, who was in charge of the car at 
the time of the accident. | 

The policy issued to the original owner lapsed on his parting with the property 
in the car to the transferor to the present owner R who may be vicariously liable. 
Further the policy does not cover third party risk when the car is used for hire 
and as such even if R could avail of the policy issued to the original owner the 
appellant is not liable to indemnify thé claims against the owner arising out of the 
accident. 

Appeal against the decrees of the Court of the Subordinate Judge (Princi ) 
Tiruchirapalli dated 26-12-1962 in Original Suit Nos. 84 of eee (Pauper 
Suit) 132 of 1961 and 171 of 1962 respectively. 

M. F. Subramanian and: K. L. Krishnan, for Appellants. 

R. Ramamurthy Iyer, R. Srinivasan and T. N. C. Varahan, for Respondents. 

The Judgment of the Court was delivered by 

Sadasivam, J—The appellant, the Queensland Insurance Co., Ltd., in these 

appeals, was the second de endant in the three suits, O. S. No. 132 of 1961 filed by 
Swaminatha Mudaliar, O. S. No. 171 of 1962 filed by Lakshmikanthamma, wife of 
the said Swaminatha Mudaliar, and O. S. No. 84 of 1962 filed by the legal represen- 
tatives of Sivagnana Thevar, in the Court of the Subordinate Judge of Tiruchirapalli, 
for damages for rash and negligent driving of the motor car, MSY 4891, by one 
Pitchai, who was employed as driver by one N. Radhakrishnan, the then owner of 
the car, who was impleaded as the first defendant in all the suits, ae in a serious 
accident causing injuries to Swaminatha Mudaliar and his wife, Lakshmi : 
and the death of Sivagnana Thevar. It is not disputed that the driver, Pitchai, dozed 
of while driving the car along Tiruchirapalli-Turaiyur road and that this resulted 
in the car swerving from the road and dashing against the culvert near the milestone 
indicating 17 miles 2 furlongs. The driver of the car was prosecuted under section 
304-A, Indian Penal Codo, convicted and sentenced. 


There is no dispute about the quantum of damages assessed and decreed by the 
lower Court in favour of the laintiffs in each of the suits. One M. A. M. Kasi 
was impleaded as the third defendant in cach of the suits, but he was exonerated 
as he had only taken a hire-purchase agreement for the loan advanced by him to 
N. i A plea was raised in the lower Court that it had no jurisdiction 
to try the suits and that the claims should have been made before the Tribunal con- 
stituted under section 110-A of the Motor Vehicles Act. But as the accident in this 
case occurred on 9th September, 1960, that is, tior to the constitution of the Claims 
Tribunal under the Motor Vehicles Act, the plea of jurisdiction was not pressed in 
the lower Court. 

The appellant-insurance company put forward two contentions, namely, that 
the insurance policy issued by it to the original owner, T. M. Radhakrishna Chetty, 
lapsed on his selling the car and hence the insurance company could not be called 
upon to indemnify the vicarious liability of the first defendant, N. Radhakrishnan, 
for the rash and negligsnt driving of the driver, Pitchai, and that, even under the 
terms of the policy, there could be no liability of the insurance company in view of 
the fact that the vehicle was hired by N. Radhakrishnan to Swaminatha Mudaliar 
to attend a matriage. The learned principal Subordinate Judge negatived both the 
leas of the appellant and decreed the suits against the appellant and the OWDST, 


ķ. 
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The appellant-company.issued the policy, Exhibit B-4, to the then owner of the 
car, A. K: Muthukumaraswamy Chetty, agreeing to indemnify the insured in respect 
of his liability to third Soa for death or bodily injury caused to persone by rash 
and negligent driving of the car. But the policy does not cover-the us of the car 
for hire. The period of the policy was from-I18th May, $959 to 17th May, 1960. 
Su otly, A. K. Muthukumaraswamy Chetty sold the car to T.M. 
Ra ishna Chetty on 8th August, 1959, and intimated the same to the appellant, 
as evidenced by Exhibit B-19. T. M. Radhakrishna Chetty, in his turn, wrote the 
letter Exhibit B-30, to the appellant and the policy was transferred in his name, as 
evidenced by Exhibit B-22. Subsequently, T. M. Radhakrishna Chetty renewed 
the policy for another year from 18th May, 1960, to 17th May, 1961, subject - to the 
conditions of policy already referred to in July, 1960. The first defendant, 
N. Radhakrishnan, purchased the car from ono M. Rajarathnam Pillai, who had 
purchased the car from T. M. Radhakrishna Chetty earlier on 23rd ‘June, 1960. 

ut he did not notify the insurance company, or attempt to get any transfer of 
ths policy in his name. In fact, even his vendor, M. Rajarathnam Pillai, did not 
„notify his purchase of the car to the appellant-company. l 
. . As soon as he came to know of the accident, the. first defendant, N. Radha- 

krishnan, sent the telegram, Exhibit B-25, to the appellant. The branch manager 
of the appellant-company tried unsuccessfully to contact -T. M. Radhakrishnan 
Chetty on the poe and. subsequently sent the letter, Exhibit B-27. The appellant- 
company sent D. W. 3, Saundars, automobile . engineer, to inspect the vehicle and 
make local enquiries. T.-M. Radhakrishna Chetty sent the letter, Exhibit B-28, to 
the appellant stating that he had sold the car to M. Rajarathnam Pillai even on 23rd 
June 1960, and handed over the insurance policy along with the other documents to 
tho buyer and that the sntirerisk was onthe buyer. D..W.3, Saunders, contacted the 
first defendant, N. Radhakrishnan, and learnt from him that be had lent the car on 
hire to the occupants of the car at the time of the accident. 

The'learnod Advocate for the appellant relied on the Bench decision of this Court 
in Bhoopathy v. Vijayalakshei', whére it has been held, overruling the earlier deci- 
sion of a single Judgein Madras Motors Insurance 'Co., Itd w. Mohamed Mustafa 
Badsha*, that the insurer is not liable. to the transferee for damages awarded to a 
third party for injuries caused by rash and negligent-driving of tho car on a-date 
subsequent to the transfer of Praia eas R. Ramamurthi Iyer appearing for 
the respondents-plaintiffs urged that the ch decision is only obiter as the policy 
_in that case had expired prior to the date of the accident and an attempt to rensw 
the. policy was made only a day after the accident. But the principles enunciated 
in that decision are correct and there is no reason to doubt the same. 


. It is clear from paragraph 855 at page 373 of Chitty on Contracts, Volume 2 that a 
contract of insurance will normally bs construed ata contract of indemnity. It is clear 
from paragraph 913 of the same volume 2 at page- 403 that the main cover will 
usually be by reference to a specified car, owned by the policy-holder and the whole 
policy will then only remain effsctive while he retains an interest in that car. It is 
‘stated that even if tt contains an extension in respect of the use by the policy-holder 
of any car being used at the time of the accident, “instead of the insured car”, this 
extension will cease to be effective once he has parted with the car insured. This 
statement of the law is based on Rogerson v. Scottish Automobile & General 
Insurance Co. Ltd.* Lord Macmillan has pointed out in the decision that the assured 
cannot, within the meaning of the policy, use another car instead of the insured car 
after he has parted with the property in the insured car. He has observed that if the 
assured has parted with the property in the insured car and buys another car, ho 
cannot be said to be using his now purchass instead of the car he has sold and that 
he is using the new car in succession to the insured car, not instead of it. It is clear 
from paragraph 913 of Chitty on Contracts, volume 2, referred to above, that a com- 
plete change of ownership of a vehicle will put an end to the policy. In Peters v. 


1. (1965) 2M.LJ 466 :I L.R. (1966) 2 Mad. Cas Get an 
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, General Accident Fire & Life Assurance Corporation Ltd, it has been held that when 

the vendor sold the car, the insurance policy automatically lapsed. It is clear from 
the decision that an insurance policy is a contiact of personal indemnity and the 
insurers cannot be compelled to accept responsibility in réspect of a third party who 
may be quite unknown to them. The following passage at page 634 of the judgment 
ia relevant for the present discussion : 

“I hive no doubt, therefore; that you canhot assign & motor policy in the why that It is suggested 
it was done here. Ft ais sell your car, you cannot, meal by handing over Your car and saying : 
‘Tako this policy do what you can with it : I assign it to you’, put the undrwriters under an 
obligation tai ify the purchgser, when they have agreed only to indemnify the yendor, _ Conse- 

tly, on all gro hero the action, in my Opinion, falls. Sory.as I am for Mr. Peters, he is 
thus. left a an awatd.of oe costs gery to some tone and oul sormebod “ele pad 

; . Ei canno n injured 
tae The fat was that he driving ce alnn S Whether he knew it or not, I do not 
w.,.Tahouid think he probably did Rhow it, inasmuch as his vendor gave him a form to fill in. 
, that is not arta with which the.defendants are concerned. They are quite entith 
to kay, do ty :' We ow Dd of Mr. Pope. He fa not bn oùr books, arid; so far as we aro 
concerned, hè is an uninsured person’ .” 

- It is clear from the facts of thi Gisd that the appellant gavé the policy only to 
T. M. Radhakrishna Chetty agreding to indemnify him in respect of any liability that 
ho may inour to ra ecg by reason of rath or negligsht driving of the car. Neither 
‘the first defendazit, N. Radhakrishnan, nor even the prior owner; M. Rajarathhsim 
‘Pillai, Hiads any attehipt tö get i transfer of the policy. The -fist ‘defendant, 

N. akris] did riot got a transfer of the poliby in tis favour at any timé prior 
to the accident: Evén the prior owner, } R Pillai; did tiot attempt to 
göt the policy tiansforiéd in his Hame, though it Was haridéd over to him by the 
rovious Owner; T. M. Ratihakrishina Chetty, as seen fròt Exhibit B-28. But the 
Pare Bani over of the policy cannot impose any liability on the appollant and 

this is oledr from the passage quoted above. 
_ It should be noted that the policy issued by the appellant docs not specifically 
. provide for transfer, though such transfers arb usually done by the company at the 
request of the policy-holder on payment of the prescribed fee. 

Shri R. Ramamurthi lyer relied on the decision in Bir Singh v. S M. Hashi Rashit 

‘where an insurance company was made liable both on the ground that it had failed 
to prove that there was a clause in the policy requiring the insured to_obtain the 
assent of the -insurer of the change of ownership of the vehicle and also on the 
ground that the insurer failed to prove by producing the necessary documents that 
the transfer was notified and recorded by it. The actual decision proceeds on the 
basis that the insurer kepi back the register of policies, and that it should therefore 
be presumed that the transfer of ownership had been notified to the , insurer and 
it had admitted the same. It is clear from the docision that the policy issued to 
cover third party risks is a policy of indemnity of the person named in thé policy. 
in other words, the concluding words of sub-section (5) of section 95 of the Motor 
"Vehicles Act refer to indemnity only of the person or classes of persons specified 
in the policy and the nature of the policy of guarantee depends upon the terius of the 
contract read along with the provisions of the Act. It hds been held in the above 
decision, that if there be in the policy a provision which requires a transfer of owngi- 
ship of tha vehicle to be assented to by the insurer and only on proof of such a fact 
the cover will snure to the benefit of the transferee from the owner who had taken 
out the policy, such a proren will not militato against any of the existing pro- 
-visions of the Motor Vehicles Act and that the law does not make any provision to 
counteract the effect of such a clause. It has been furthor held in that decision that 
if such a restrictive clause as regards the rights of a transferoe from the previous owner 
of the motor vehicle is found in a third party insurance policy, and no approval of 
a transfer is obtained from the insurer but the motor vehicle is registered by the 
transport authorities, the result is that the vehicle runs without the cover’ ofa policy, 
This decizion does not lay down that in the case of policies issued toa particolar 
person containing indemnity clause in his favour alone and not providing spocifi- 
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cally for transfer with the assent of the insurer, the policies will not lapse by 
transfer of ownership of the car of the assured. Ifit purports to lay down sucha 
principle, it will be clearly wrong. 


Sri R. Ramamurthi Iyer relied on the decision in Vanguard Fire and General 
Insurance Co., Ltd. v. Sarla Devi', and the decision of the Supreme Court in British 
India General Insurance Co. y. Captain Itbar Singh*, in support of his contention that 
an insurer is entitled to depend only on those grounds mentioned in sub-section (2 
of section 96 of the Motor Veticles Act, and no other. It is clear from sction 95 3 
of the Motor Vehicles Act that a person issuing a policy of insurance under the sec- 
tion shall be liable to indemmify the person ot classes of persons spex ifiedin the policy 
in respect of any liability which the policy pupo tò covet in the case of that per- 
èon or thosa classes of persohs. Section 96 of tho Moor Vehicles Act refers to the 
duty of insurer’ to satay judgments against persons insured in respéct of third party 
risk. us, if the appallant-compdny had been impleaded as one who had issusd 
an insurance policy to the first defendant in respect of third paity risk, it would be 
sntitkd to put fotward only the defences maitiöned in section 96 (2) of thé Act. 

ut the appellant in this case hds hot issued any such insurance policy to the fi 
defendant dnd it is cortainly open tò tho appallant-company to plead that it has not 
issued any policy to cover thé liability of the first deféndaat, ÑN. Radh?krishnah, and 
that the policy issued by the company to T. M. Radhakrishnd Chetty had lapsed 
and cannot be availéd of by tha first défendant. It follows that thé policy issued by 
y to T. M. Radhakrishna Chòtty had lapsed and it cannot be 


r 


the appollant-co Kris. ! 
availed of by the t défendant to indemnify the clam madò agninsi hnn by the 
plaintifig in these duits. 


The only other point urged in thee appeals is that oven under the fetms of the 
policy, the appellant cannot be made liable as thé car had been hired by tho first 
defendant to inatha Mudaliar, who travelled in the car «st the tims of the 
accident. The learned Subordinate Judge did not accept the plea of the appellant 
that the first defendant had hired the car to P. W. 2, Swaminatha Mudaliar. It is 
difficult to expect the appellant to adduce direct evidéncé to prove that the first 
defendant, N. Radhakrishnan, hired the car to Swaminatha Mudaliar. But, in 
cur opinion, the learned Subordinate Judge has not giveh duc weight to the ad- 
mission of the first defendant spoken to by D. W. 3 and the strong pieces of cir- 
cumstantial evidences supporting the claim of the appellant. The first defendant, 
N. Radhakrishnan, admitted in cross-examination that he was a bus conductor in 
V. T. Transport, Tiruchi, on a basio salary of Rs. 55 and a monthly allowance of 
Rs. 35. He does not own any immovable property and hè is residing in his mother’s 
house. He ceased to be a conductor only six months prior to his giving evidence 
on 15th December, 1962, that is long after the occurrence in this case. He is em- 
ployed temporarily to drive cars. According to him, he borrowed Rs. 6,500 from 
the third defendant, under a hire-purchase agreement, and with a sum of Rs. 3,000 
kspt by him purchased a car from M. Rajarathnam Pillai. In respect of the said 
oan len under the hire purchase agreement, hd made two payments of Rs. 355 
each under Exhibits B-1 and B-2 in August and September, 1960. Heo claims to 
have discharged the loan under the hire-purchase agreement by paying Rs. 4,500 
by tho sale of the car after the accident. He was paying Rs. 60 per month as 
salary for the driver of the car. Having regard to the above facts, itis highly 
probable that he used the car by letting it out for hire, though ho denied the sugges- 
tion. He denied the suggestion that he gave the car on hire to P. W. 2. In his chief 
examination he stated that as P. W. 2 was well-known to him, he lent the car and 
that he did not give it to him for hire or reward. But his plea in his written state- 
ment in O. S. No. 84 of 1962 is totally different. In the other two suits he merely 
pleaded that the lowe: Court had no jurisdiction to try the suit. In his written 
statement in O. S. No. 84 of 1962 he has stated that on 8th May, 1962, he directed 


1. ILR (1959) Punj..714 : (1959) 61 Punj. (1960)..1 An..W.R. {3 C.). 6 : (1959) 29 Comp. 
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tthe driver, Pitchai, to take the car to workshop as it was consuming lot of oil and 
-that the driver unauthorisedly appears to have taken Swaminathba Mudaliar and his 
= -family in the car to Thuraiyur and that on the way the car met with the accident. 
“Thus his plea is that the accident having resulted during a trip undertaken by Pitchai 
„contrary to the express direction given by him to take the car'to the workshop, he 
cannot be held liable at. the instance of Swaminatha Mudaliar orhis wife or the 
plaintiffs in O. S. No. 84 of 1962. 


P. W. 2 Swaminatha Mudaliar, the plaintiff in O. S. No. 132 of 1961, on the file 
cof the lower Court; has stated in his wiitten statement that he is the propiietoi of 
“Meas. Peacock ‘& Co., a high class cigar manufactory at Woriyur, that he is a land- 
Jord and a honorary magistrate of the town Bench Court at Tiruchirapalli and the 
-vice-president of the Woriyur Cigar Manufacturers’ Association and a member of 
the Tamil Chamber of ‘Commerce, Mzdras, and that he is an income-tax ASSEBSOO. 
Tt is difficult to believe that he had freely taken the car from a conductor to attend 
a marriage at Thuraiyu.. Thus the circumstantial evidence strongly support the 
‘claim of the appellant that Swaminatha Mudaliar, the plaintiff in O. S. No. 132 of 
1961, took the car on Hire from the first defendant, N. Radhakrishnan, for attend- 
ing a marriage at Thuraiyur.’ In fact, there is the evidence’ of D. W. 3, Saunders, 
‘automobile engineer, deputed by the appellant to make enquiries about the accident, 
-that the first defendant; ` N.: Radhakrishnan, admitted that he had purchased the 
car under the hire-purchase agreement and that he was hiring out the car and paying 
-to ths lender in instalments as he was not in afffuent circumstances and that he had 
‘hired the car to the persons who wore occupants of the car at the time of the accident. 
Tt'is trus D. W. 1, N. Radhakrishnan, was not specifically cross-examined as to 
-Awhather he made any of the admissions to D. W. 3, Saunders, as spoken to by the 
atter. But suggestions have been mado to D. W. 1 that he used to let the car on 
“hire and that he gave the car to Swaminatha Mudaliar for hire. D. W. 3, Saunders, 
is a respectable witness and we see no reason for not. accepting his evidence. 

. . Thus, on ths admission of the first defendant to D. W. 3, Saunders, and-the-other 
-pieces of circur tial evidence referred to above, we have no hesitation in finding 
-that the first defendant:had hired the car, MSY. 4891 to Swaminatha Mudaliar, 
-tho plaintiff in O. S. No. 132 of.1961, to enable him to go to Thuratyur to attend a 
-marriago. Thus, oven if the first defendant could claim the benefits under the policy 
-given by the a llant to the prior owner, T. M. Radhakrishna Chetty, the terms of 
the policy prohibiting the hiring of the vehicle will disentitle him to any indemnity. 

In the result, the decree -and judgment of the learned principal Subordinate 
Judge in so far as it makes the ap llant liable for the claims in the three suits are 
‘incorrect and they are set aside the appeals are allowed with costs. Itis needless 
ʻo state that we do not interfere with the decree and judgment of the lower Court 
-made against the first dofendant in all the suits. `. 

K..G.S. —— Appeals allowed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mk. JUSTICE S. GANESAN. 


“Meiyappan Servai ... Petitloner* 


y. 

Meenakshi Achi -7 „Respondent. 

Limitation Act (XXXVI of 1963), Article 28—Mortgage bond failing for want of 
registration—Suit for refund of money advanced —Limitation. 


It is well settled that, where a mortgage deed fails for want of registration or 
attestation or for any other purpose, it is admissible as evidence of a personal 
covenant contained therein for payment of the amount. It cannot also 
be disputed that where a time-limit 18 fixed for the repayment of monsy in a simple 

` money bond, limitation will start only from that date. 


® CRP. No. 969 of 1967. 2nd April, 1969. 
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Where therefore a mortgage bond fails because of tho refusal on the part of 
: the mortgagor to get it registered as agreed, -the mortgagee will no doubt have a 
right to sue for the refund of the money advanced immediately after the breach: 
occurred, but then h- is'entitled under the law to give the mortgage and to 
sue upon the personal covenant to pay the money contained ih the mortgage bond. 
Two contracts are comprised in such a transaction ; one is a mortgage and the 
other a-loan and both these contracts are separate and divisible. The causes of 
action in respect of these two transactions are distinct and separate. 


Whare the mortgagee chooses to sue on the personal covenant, limitation will 
start only from the date when the mortgagor undertook to repay the money under 
_ the covenant contained in the bond and not from the date of the refusal by the 
mortgagor to register the document. In such a case the fact’that the suit is only 
for a portion of the money contained in the bond will not make any difference ; 
for where a period is stipulated for the repayment of the entire sum it cannot be 
said that the said period will not onure for-the repayment of a portion of the sum. 
actually. paid under the contract. 


Petition under section 25 of Act IX of 1887. praying the High Court to revise © 
the order of the District Munsif, Pattukkottai in S. C. S. No. 699 of 1966. 
G. Ramaswamy and M. Kalyanasundaram, for Petitioner. 
S. Sitarama Ayyar and S. Rajarama Ayyar, for Respondent. 
Th> Court made the following ` iis 
ORDER.—This petition is directed against the judgment and decres of the Dis- 
trict Munsif, Pa ttai in S. C. S. No. 699 of 196 A 
The respondent filed the suit in question for recovery of a sum of Rs. 400 
(together with Rs. 88 interest on the said amount) advanced by him undor a mo 
bond executed by the petitioner herein (defendant) in his favour on 12th June, 
for a sum of Rs. 750 on the allegation that subsequently the petitioner refused to 
have the mortgage registered. As the mortgage deed, the balance of Rs. 350: 
had to be paid by the ndent betore the Sub-Registrar at the time of registration. 
The Court had decreed the suit accepting the respondent’s contention that the suit 
though filed on 13th March, 1966 three years after the date of the mortgage bond, 
is saved front the bar of limitation, as the mortgage money. of Rs. 750 is repayable- 
in twelve months from the date of the bond. ee 


The only question which is pressed by the learned Counsel for the petiti ner in 
the course of his arguments in the revision is that the suit is barred by limitation. 


The mortgage bond is not registered and a personal convenant contained in the 
bond shows that the petitioner had undertaken to pay the sum of Rs. 750 secured: 
by the bond together with interest at 6 per cant in 12 months from the date of the bond. 
The document further states, that in default of payment; the sum is payable with 
compound interest and can be recovered from ths mortgage property. 


Itis well settled that, where a mortgage deed fails for want of registration or attes— 
tation or for any other purpose, it is admissible as evidence of a personal covenant 
oontained tperein for pon of the amount (vide Pulaka vestil Mythalakulangara 
Kunhu Moidu v. Thiruthipali Madhay Menon}, and Kesavamatam Koda Nayakamma 
v. Edara Venkayya*. Nor can it be disputed that where time limit is fixed for the 
repayment of money in a simple money bond limitation will start only from that 
date. ad 


` The trial Court overruled the plea: of limitation and decreed the suit on the basis 
of the judgment of the Rajasthan High Court in Karan Raj v. Chandilal?. In that 
case the mortgage failed and the suit was decreed for the amount secured by the mort- 
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gage on tho basis of a personal covenant contained in the document, though the suit 
was laid more than three years from the dato of advance. In that document there 
was a stipulation that the mortgagor would be able to redeom the © property only on 
paying the money after a period of four years in ons lump sum. The learned judges 
overruled the contention that the personal covenant was available only if the mort- 
gage turned out tobe agood one and not whenit failedand have observed that 
whother the mortgage failed or not, the mortgagee had given four years time to the 
mortgagor to repay the money and that, having so accommoda the defendant 
the could not sue the latter before the expiry of four years. The cause of action in that 
suit for the repayment could not arise before four yoars. 


The learned Counsel for the petitioner does not challenge thu principles enumera- 
ted above ; but contends in the course of his arguments that the cause of action in 
the suit had arisen immediately after the petitioner (the mortgagor) refused to register 
the bond that in the absence of any evidence as to the date when the petitioner actually 
refused to register, it can be taken that the refusal was after the expiration of four 
months, the time prescribed for registration, that once the cause of action had started 
. it cannot be normally stopped or suspended (under section 9 of the Indian Limitation 

Act) and that the present suit is barred as it had not been filed within three years 
after the time hag a for registration of the bond nad expired. The learned Counsel 
points out t there is a‘ clear allegation in tho plaint to the effect that the 
mortgage failed as the petitioner had refused to register the bond and that pa peti- 
tioner was bound to return the sum of Rs. 400 paid as part of the consideration, 


It may no doubt be said that the cauge of action arises when LB plaintif could 
first maintain an action to successful termination ; but then it is also clear that in 
order to defeat a suit on a transaction, the cause of action which aroseecarlier must be 
ons in respect of the same transaction to cus. In this gase the respondent had no 
doubt a right to sue for. the monsy when the petitioner committed breach of cqntract 
by refusing to register tha moitgage bond ; but then ho is, entitled under the lay to 
up the. mortgage and to sue upon the personal coysnant to pay the money ag 
i the case of a simple money, bond. Two contracts are, comprised in the transaction ; 
one is a morigage and the other a loan transaction ; and both these qontracts aye 
separate and divisible. The causes of action in respect of thesp two, transactions are 
distinct and separate. In view of the fact that tha petitioner had refused to register 
the mortgage, the mortgage had failed and it was open to the respqndent to reagind 
the mortgage and to file a suit, but then ho is not bound to do so and he is entitled 
under the law to rely upon the personal covenant to repey the money. 


It may be that ‘the 12 months period stipulated was for the repayment of the 
entire mortgage amount of Rs. 750 and that out of this amount, only a sum of Rs. 400 
alone had, been paid ; but.it appears to me that this circumstance can make no 
difforence whatsoever and that the respondent is entitled to insist that he can pay 
the sum of Rs. 400 at the end of 12 months prescribed for the repayment of the loan. 
Whore a period is stipulated for the repayment of the entire sum it cannot be said 
that the said pe riod will not enure for the repayment of a portion of the sum actually 
Paid under the contract. Take for instance, a bond which recites thata sum of 

. 2,000 had been paid and stipulates that it was repayable in the two years from 
the date of the bond and it is conceded that only a sum of Rs.1,500 had been actually 
paid. Can il be pleaded ina suit for recovery of Rs. 1 500 under that bond that 
the period of two years would not enure for that sum, and that limitation should be 
reckoned from the date of the advance ? The answer is ‘no’; andthe case is much 
stronger whore, as in the present instance, the petitioner is a dofaulter. l 


The cause of action for the suit based on the psrgonal covenant had arisen only 
after the pstiod of two years stipulated for the repayment of the entire amount and 


r 


the fact that tho respondent had a cause of action when the petitioner failed to rogistor 


the mortgage can bs of no consequence in this case. The two contracts are, as I 
havo already observed entirely different and the cause of action for this suit is in 
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nae of the personal covengnt and not the breach of the petitioner to register the 
mortgage. 


In the result, the Civil Revision Petition is dismissed; but, under the 
circumstances without costs. 
V.K. ; c Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. M. ANANTANARAYANAN, Chief Justice. 
R. V. Gopalan ... Petttioners* 


v. l 
Civil Procedure Code (V of 1908), sections 115 and 9—Decree in suit filed by piam 
without impleading any defendant—Revyisional jurisdiction against—If can 

exercised by High Court suo motu—Validity of such q decree. 


When there is no lis and there is only one party (plaintiff) who suctesded in 
obtaining a decrgs that he prayed for, it is indisputable that there could be no 
appeal, since the svocessful party cannot appeal and there is no other party who 
has suffered a decree. Hence the oxercise of revisional jurisdiction suo motu by 
the High Court against the decree would be within the law. 

Every decree presupposes a lis, or a matter in controversy betwoen two parties. 
There can be no Zig when there is only a plaintiff without a defendant on record. 
Where therefore a plaintiff obtains a decree without Impleading anybody ag a 
-defendant, ag in the instant case, the decree would be a nullity. 


Petition taken up under section 115 of Act V of 1908 on a reference made by the 


District Judge, ‘Firuchirapalli in his letter A. 7541 of 1966 to revise the decres of the 
District Munsif, Tiruchirapalli in O. S. No. 400 of 1966, 


O. K. Baluswami, for Petitioner, 
The Government Pleader (Amicus Curiae), for State. 
The Court made, the following 


ORDER.—This revision proceeding arises under very. singular circumstances, 
perhaps without any parallel in the cases that have come up in revisional jurisdiction 
before this Court. O. S. No. 400 of 1966.on the file of the learned District Munsif, 
Tiruchirapalli, was instituted by a plaintiff, on whose behalf Sri Baluswami hag here 
submitted arguments before me, for a declaration that he (the plaintiff) belonged ta 
the Tuluva Vellala community. In the affidavit, the plaintiff states that the said 
doclaration was needed, to be produced betore the public service Commission with 
regard to ths consideration of his claim for appointments. There was no defendant ` 
shown upon the record, and what the learned District Munsif did, after having taken 

tho suit for trial, was to call for objections by a kind of proclamation, yiz.. beat 
of tom-tom in tho town. No one appeared in onse to this proclamation, and, 
that suit was decreed, after sxamining the plaintiff, on 13th April, 1966. The de- 
claration granted in the suit is a bare one to the effect that the plaintiff belonged to, 
and was a member of a backward community, viz., Tuluva Vollala community, 
entitled to the rights and privileges recognised in favour of that community, as a 
beckward class. 


It appears from the record that this matter has been taken up suo motu by this 
Court, after receiving a report from the learned District Judge under section 115 
Civil Procedure Code. 


Sri Baluswami raised an interesting argument, at the threshold, that such a 
revision proceeding may be without jurisdiction. He fully conceded the power of 
this Court to act suo motu in revisional jurisdiction. The reason alleged by him was 


* C.R P. No. 497 of 1967. 25th April, 1969. 
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that section 115, Civil Procedure Cods, itself makes the point explicit that the case 
should be one decided by some Court subordinate to this Court, “and in which no 
appeal lies thoreto. It is alleged that this was an ordinary dectee ina civil suit. 
A regular appeal is provided for by the procedure Jaw, which fact, would bar ro- 
visional jurisdiction. 

I have carefully considered this preliminary objection and I find it to be unsub- 
stantial. Certainly, the point would have force and weight, if there had been a decree 
in ‘the suit based on a lis, yiz., controversy between two parties, when there is no Hs 
and there is only one (here the plaintiff) who succeeded in obtaining the decree 
that he prayed for, it is indisputable that there could be no a since the successful 
pay cannot appeal, and there is no other party who has suffered a decree. Hence, 

find that tho exercise of revisional jurisdiction is justified and within the law, on the 
peculiar and exceptional facts of this case. 


The next point is, how such an extraordinary procedure came to be followed 
and how such a decree was passed. It is seen from the report of the learned District 
Judge, that some senior Counsel did appear for the plaintiff, that the difficulty with 
regard to ‘the absence of a defendant was felt, and‘that some authority was cited 
which persuaded the District Munsif to adopt this extraordinary course. As the 
learned Government Pleader has submitted, appearing as amicus curiae, there are 
no authorities upon a point of this kind. But there isindeed, a reference in 
Halsbury’s Laws of England, 3rd Edn. section 1610, page 747, with regard to merely 
declaratory judgments, which can be’ given “ whet there be a cause of action 
or not.” and though there is no consequential relief. But this passage has no appli- 
cation to the present situation. The real point here is not that the decree is only 
for a bare doclaration without a consequential relief, such a decree would be 
perfectly valid, if no ancillary 1elief was noeded-for the adjudication of the claim. But, 
every decree, presupposes a lis, or a matter in controversy between two parties. 
There can be no lis when there is only a plaintiff without a defendant. Further, in 
the present case, it is perfectly obvious that there could have boen a defendant viz., 
the Director of Public Instruction, who according to the plaintiff, was responsible 
for a wrong entry or erroneous omission, which deprived the 
tion afforded by his membership of a backward community. the plaintiff did 
not institute a lis, in the proper sense and there was no defendant on record, the 
decree is a nullity. It has accordingly to be set aside as such. 


But, in the interests of justice, I direct that the plaint itself be remitted 
back to the trial Court, and that the iff be now called upon to amend the plaint, 
by impleading a defendant or defendants, whether the Director of public Instruction 
or some other authority of the State. If, after the rtunity is given, for this pur- 
pose the plaintiff does not choose to do so, the suit has to be dismissed or struck off 
as not maintainable inlaw. I must hore make it clear that I am carefully ini 
from any observation whatever, about the present status of the plaintiff as an Officer 
of the State service, since Baluswami represents that the plaintiff was ultimately ap- 
pointed by the Madras Public Service Commission. Also I have no reason to think 
that there was any lack of bona fide on the part of any one concerned in this suit and 
the consequential decree ; the error seems to be a purely due to failure to grasp the 
fundamental postulates of the situation. The reivision 1s allowed accordingly. No 
order as to costs. 

Reference accepted; 

V.K. 1% Petition allowed. 


Saag of the protec- © 


4 


I NARAYANA PILLAI y. NAGAMONEY (Anantanarayanan, C.J.). 16L 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. M. ANANTANARAYANAN, Chief Justice AND MR. JUSTICE 
M. NATESAN. 
P. Narayana Pillai ... Petitioner* 
ve l 
S. Nagamonoy ; l ... Respondent. 
Civil Procedure Code (V of 1908), sections 144 and 151—Restitution—Duty of Court— 


Party-recelver appointed by Court taking P of property—Proceedings 
dismissed—Duty to re-deliver possession to the original party irrespective of other 


An application for restitution on the termination of procesdings against a party, 
who has been dispossessed of his pro under orders of Court, must be dealt 
with on broad principles of justice relating to processual law. One of the first 
and highest duties of all Courts is to take care that the act of the Court does not 
cause injury to any of the suitors before it. This principle will apply to all Courts 
from the lowest Court which entertained the suit to the highést Court which finally 
disposed of the caso in appeal or revision. l es 

Where pending an appeal against a decree declaring the right of the respondent 
to be in possession of a property, the appellant was appointed receiver and he 


I8rUp 
Court, will have every right to be restituted (viz.,) to be put back in possession. 
The fact that the receiver (landlord) who is in possession is also the party 
claiming a right to 1ecover possession, cannot make any difference to this broad. 
principle. Since possession of ths property was obtained under orders of Court 
and that order has been sot aside, it is the duty of the Court to deliver back posses- 
sion of the property to the party who was originally in possession. 


If the other party claims any independent right to recover possession of the 
property he should take separate steps in that regard and cannot take advantage 
of his possession as the erstwhile receiver, to prevent re-delivery. 


‘Appsal under Clause 45, Letters Patent, against the Order of Venkatadri, J., 
in C. M. A. No. 171 of 1963—E.A. No. 258 of 1962 in O.S. No. 49 of 1957, Sub- 


Court, Nagarcou. 
S. Padmanabhan and S. Mahadevan, for Petitioner. 
K. Thitumalai, for Respondent. 
The Judgment of the Court was delivered by ` 


Anantanarayanan, C. J.—The facts in relation to this proceeding have to 
be very clearly set forth, in the first instance, for an appreciation of the relatively 
narrow issue which is-involved. In view of the somewhat protracted history of this 
litigation, we are setting forth only those outstanding facts which illuminate the 
sole issue now arising for our determination. O.S. No. 49 of 1957, on the file of 
the Subordinate Judge of Nagarcoil, was a suit by the pettioner-appellant for declaring 
the right of the petitioner-appellant to be in possession of item 1 of the plaint- 
schedule. That suit itself came to be instituted in the following manner. Item 1 was 
sold in execution of a decres O. S. No. 973 of 1113 M. E. and was purchased by one 
Sivanandan in Court auction who, in his turn assigned his rights to the defendant- 
respondent. When the defendant-respondent attempted to take possession of the 
property, he was obstructed by the appellant who claimed rights as a tenant put in 
possession notwithstanding the Court auction and tle assignment of that 
right. Onan application under the processual law, the Court executing the petition 
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for delivery directed removal of the obstruction. The present appellant filed O. S. 
No. 49 of 1957 on the file of the Subordinate Judgs of Nagarcoil, under the relevant 
provisions of Order 21, Civil Procedure Code, for setting aside the claim order. 
Since the decree in that suit is of some importance, and is to be found among the typed 
papers, we shall immediately refer to it. 


The decree in that suit states, in explicit terms that the summary order passed 
in the execution proceeding was to be set aside. This implied that the claim of the 
obstructor was upheld. But the Court also directed, as part of the decree, that the 
plaintiff had the right to be in possession of item 1, so long as he was not paid the 
valye of the improvements effected, and that his right was to be so declared under the 
decree. This is the first stage of the relevant events. 


Tha respondent appealed to this Court from the decree in O.S. No. 49 of 1957, 
and the appeal wag ultimately dealt with by Kailasam, J., in which by judgment ho 
dismissed the appeal. But, in the moantims, the respondent herein filed ah application 
for appointment ofa Receiver to tha property mainly on the ground that the plaintiff 
(appaliant) was committing acts of waste and-destroying the proparty or diminishing 
the valus ọf- the property. That matter came. yp before Ramachandra Iyer, J., a8 
hs then was, in an interlocutory proceeding the learned Judge directed the 
Appointment of a Roosiver. Itig not in dispute between the parties that, in pursuance 
of this order, the lower Court appointed the presept respondent as Receiver, and 
the record explicitly shows that though he might have obtained a symbolical delivery, 
earlisr, he took actual delivery of tha property, from the plaintiff-appellant, in his 
capacity as Reosiyer and by virtue of of Court. ‘There is an observation 
in the judgment of Ramachandra Iyer, J., that the only right of the plaintiff oiai 
was to obtain asum of Rs. 1,600 being the value of the improvements and that, the 
appellant had ‘“‘no. further right to possession of the property.” This observation may 
not be correct for reasons that we shall set forth later Slee E L 
that, in that purely interlocutory proceeding, the statutory right, new claimed by 
the tenant CO poner to be in undisturbed and actual possession of the proparty, 
notwithstanding the Court auction purchase and other’ proceedings, was brought 
to the notice of the Court. 

But, this matter was clearly brought to the notice of Kailasam, F., when he dis- 


posed of the appeal In dimissing the appeal the learned Judge stated:— ~ 
“ Tho plaintiff will of course be entitled to claim rights, if any, conferred on him 
by the statute as a tenant in possession... .. s. The order appointing Receive 
pending disposal ot the appeal will stand cancellod.”’ g` 
Subsequent to this the plaintiff instituted proceedings for restitution of poses- 
sion in respect of item 1, claiming statutory rights under section 4 of the Holdings 
(Stay of Execution Procesdingsy Act, 1950 and ‘also basing his claim under sections 
44 and 151, Civil Procedure Code. That application was dismissed by Venkatadri, J., 
and the Letters Patent Appeal, before us, arises in this connoctiqn. 


In our view. there is a very broad principle of justice relating to the processual 
law, upon which en application of this character will have necessarily to be allowed. 
As we pointed earlier, it is not as if the respondent obtained’ physical possession of 
this property by virtue of any decree of any Court, declaring his 1ight to possession. 
Had he done so, the matter would certainly have besn different, but, those are not 
the facts. The order removing the obstruction suffered by the plainiiff-appellant 
had boon set aside, both in the subsequent suit filed under the processual law and 
in the subsequent appeal before Kailasam J. No doubt, the in that suit 
declared the right of the plaintiff-appellant to be in possession until the value of the 
improvements was paid. It is certainly possible for learned Counsel for the re: pon- 
dent to contend that, on a fair interpretation of that decrec, the plaintiff cannot claim 
any further ont to be in possession strictly under the decres, after the improvements 
have been a ted and the value had been paid. But the point now before us is nat 
this. The point now before ua is that the respondent was appointed as Receiver by 
Court, that the propeity was placed in custodia legis, and that the respondent, as the 
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record irrefytably, shows obtained possession, viz., ee an possession of the property, 
from the appollant by virtue of these orders and by virtue of the submission of th 
appellant to the authoritative direction of the Court. That implied necessarily 
t, if ultimately the appeal was dismissed and the Recoivership terminated, the 
plaintiff appellant will have every 1ight to be restituated, viz., to receive back that 
possession which the appellant parted with, in obedience to the authoritative direction 
of the Court. iy eet poe in? a TENN Tage hu iat 
on a party, arising from an act of obedience to the authority of the order of the Court. 
That pee was expressed by Lord Cairns in Rodger v. Comptoir D’Escompte De 
Paris*, in following words :— 

“ One of the first and highest duties of all Courts is to take care that the act 
of the Court does no injury to any of the suitors, and .when theexpression ‘the aot 
of the Court’ is used, it does not mean merely that act of the Primary Courts or of 
any intermediate Court of appeal, but the act of the Court asa whole, from the 
lowest Court which entertains jurisdiction over the matter upto the highest Court 
which finally. disposes. of the case.” 

Learned Counsel for the a has now brought to our attention section 4 
of the Act, earlier referred to, which, according to her interpretation, her client 
is entitled, as a tenant in ation, to continue in possession even if the value of 
the improvements be paid, until there is an actual decree or order for eviction of that 
tenant obtained by the landholder (j t-debtor), or any one claiming the right 
of the Proprietor. Learned Counsel for the appellant contends that there is no such 
<iscree or order in this case. All that has happened is that the obstiuction offered by 
her cliont was directed to be removed, that that order was set aside in appeal and 
that there was a declaration that the tenant wag entitled to remain in possession till 
the value of the improvements be paid. If, after that, it is the claim of the landholder, 
or any one claiming under the landholder, that the tenant is liable to be evicted, the 
duty of the parson is to take, proper steps, under the law, for such eviction. Our 
Ee nng DAT DAT OP ETOO cannot be taken advantage of, to prevent 
the redelivery of the property, to the person from whom the receiver took delivery, 
on any pretext, for that would procisely offend the principle stated by Cairns, L.C. 
above, viz., an injury to one of the suitors would be committed indirectly, as a 
consequence of an interlocutory order of the Court. Hence, we have no hesitation, 
whatever, in holding that, whatever else might be the rights inter se between the 
parties, our receiver must hand over the possession which he obtained from the 
appollant, by virtue of our orders, back to the party who parted with that possession 
and then pursus his remedies at law, whether by way of further execution of any 
decree already in existence, or by way of the institution of a frsh suit, as advised. 
We may add that the learned Judge (Venkatadri, J.) appears to have given some intet- 
pretation that Act VIII of 1950 will not be applicable to the present situation. We 
aro not now here construing section 4 of the VIE of 1950, and, indeed, the entire 
text of the Act and the rules is not before us, and we cannot now lay it down how 
precisely the procedure to be adopted, either by a landholder or a tenant, in respect 
of that Act, and what the forum and form of application have to be. 


The Letters Patent Appeal is accordingly allowed to the extent directed above. 
No order as to costs. 


RM.. Order accordingly. 





1. (1871) L.R. 3 P.C. 465: 17 ER. 120. 
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IN THE HIGH COURT OF JUDIGATURE AT MADRAS. 
(Special Original Jurisdiction.) 
PREsENT:—Mnr. K. VEERASWAMI, Chisf Justice AND Mr.-Justiaz P.R. GoKULA- 
KRISHNAN. , 


P. Susila, represented by her father and next friend 
S. Perinpamuthoo and others l .. Petitioners. * 
U. l 


The State of Madras represented by its Secretary, Public | 
Health Department, Fort St. Gcrorge, Madras-9, and others .. Respondents. 


Constitution of India (1959), Articles 15 (4) and 2 Admission to ace insti- 
tutions—Concession backward classes—LCl ation—Omission of a P 
a riper aa jue e ansi of the oman) fo. he 
of backward classes. 


It is no doubt open to the Government, from time to time, to add:to or subtract 
from the list of backward classes. But, once a, classification has becn made for 
educational purposes, by an order of Government, and the order continues to be 
in eE it is difficult to perceive how without expressly modifying that order bya 

per decision of the Government, a mere . omission of a particular community 
Gori the La ai backward classes, appended to the prospectus, can justify elimina- 
tion of the community from community as backward at the selection. To do s0, 
will be unreasonable and illogical. It cannot be that, for the purpose of conces- 
sion in educational institutions, a community is considered as backward and not 
so for the purpose of admission in educational institutions. There appears to be 
no substance in the dividing line. Therefore, the petitioners ought to have received 
consideration at the selection, on the basis that they belong to a backward class. 


- Petition under Article 226 of the Constitution of India, praying that in the 
ce dee el Ge d affidavit filed therewith the High Court 
will be pleased to call for all the records in the case and to issue a Writ of mandamus . 
directing the respondents herein to select the petitioner for one of the seats reserved 
for Backward Class or in the general pool and 1f necessary to consider the petitioner’s 
claim as a-member of the backward class for the Ist year Integrated M.B.B.S., 
course to commence for the academic year 1969 and give her a seat in any medical 
college in the State of Tamil Nadu, etc. 


. P. S. Sarangapani Iyengar, for Petitioner in W.P. Nos. 2509, 2510, 2173 and 
2488 of 1969. 

V. P. Raman and N. R. Chandran, for Petitioner in W.P. No. 2262 of 1969. 

G. K. Damodara Rao, for Petitioner in W.P. No. 2952 of 1969. 

T. Martin, for Petitioner, in W.P. No. 2385 of 1969. 


The Advocate-General and Government Pleader, for Respondents in ie 
Nos. 2173, 2262, 2352, 2385 and 2488 of 1969. 


The Judgment of the Court was delivered by 

Veeraswami, C. J.—The petitioners arc from the Kanyakumari District and claim 
to bclong to the Church of South India, and originally to South Indian United 
Church of the erstwhile Travancore-Cochin State. In G.O. Ms. 1717, dated 12th 
July, 1961, which amended G.O. Ms. No. 1300, dated 26th July, 1957, the C.S.I. 
Christians of Kan i District and Shenkottah Taluk of Tirunclveli District, 
were added to and treated as backward class forjpurposes of educational concessions. 
G.O. Ms. No. 1018, Health, dated 26th September, 1968, stated that rule 5 (b) (1) 
relating to reservation of scats for socially and educationally backward classes was 
amcnded to read: 





* W.P. ee 2059, 2510, 2173, 2262, 2352, 21st August, 1969. 
5 and 2488 of 1969. Š 
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‘For the purpose of this rule socially and educationally backward classes will 
mean those classes which are declared as such by Government.” 


In the prospectus issucd in respect of the First Year Integrated M.B.B.s. Course, 
1969-70, this particular community has not been mentioned as belonging to the 
backwacd class. ` The result was, all the petitioners were treated as forward 

and their merits were assessed,, for purposes of selection to the Course, on that basis. 


The contention for the petitioners, who have failed in the selection, is that 
when once Government classified the community as belonging to the backward 
classes and the same Government Order is still in force, it was unreasonable and 
illogical to omit the community from the list of backward classes append:d to the 
Prospectus. This very point was considered by a Division Bench of this Court in 
W.P. Nos. 3022 of 1968, etc. and it was observed: 


“ The list of backward classes enclosed to the prospectus in these cascs, docs 
. not include in it Nadar Christians of the Kanyakumari District, though, as per 
-the Government Memorandum mentioned above, such Nadar Christians would 
be entitled to educational concessions. We would have considered the fact that 
the petitioner is a Nadar Christian of the Kanyakumari District—a community 
-Which has been declared to be a backward class for educational purposes in the 
Government Memorandum mentioned above, as a strong circumstance éntitling 
the petitioner to the relief she claims, but for one important point, namely, that 
when we examined the mark list for the purpose of ascertaining the marks of the 
-~ petitioner it was found that she got only 170 marks which is less then tha minimum 
or the backward class, namely, 180. Therefore even‘if she is to be given the 
benefit of reservation for backward classes, she would not have been selected.” 


‘Though, in that case, in view of the marks obtained by the particular candidate, 
both in the academic examination as also in the interview bcfore the Committee 
she would, in any case, not bè entitled to selection, the point.was not finally decided 
there, the learned Judges sufficiently reased: their inclination. Independently 
of it, we take the same view. It is no doubt open to the Government, from time 
to time, to add to or subtract from the List aE back wai classes. But, once a classifi- 
cation has been made for educational purposes, by an order of Government, and 
the order continues to be in force, we do not see how without expressly modifying 
that order by a proper decision of the Government, a mere omission of a particular 
community from the list of backward classes, appended to the Prospectus, can justify 
elimination of the community from consideration as backward at the selection. To 
do so, will be unreasonable and illogical. It cannot be that, for the purpose of 
concession in educational institutions, a community is considercd as backward 
and not so. for the purpose of admission in educational institutions, There appears 
to be no substance in the dividing line. , We consider, therefore, that the petitioners 
ought to have recrived consideration, at the selection, on the basis that they belong 
to a backward class. i 


In some of the applications filed by the petitioners, they have chosen to men- 
tion that they belong to the forward community, while ing it clear that they 
were Nadar Christians from Kanyaķumari District, belonging to the Church of 
‘South India. Wedo not think that the respondents can make any point out of this 
because the classification of the petitioners as backward did not di pend upon what 
they stated in the application against the relevant column, but whether they had 
mentioned in the application that thcy belonged to the Church of South India. 
Once that appeared on the record, it would be obvious that they belong to the 
backward class, subject to verification, of course, that they belong to the Church 
of South India. 


The practical effect of our observations on these petitions will be as follows. So 
far as W.P. No. 2352 of 1969 is concerned, we find from the list of marks maintained 
by the Committee, which we have sent for and perused, that the petitioner, having 
the interview No. 10055, secured a total of 195 marks in the p.v.a. examination 
and 60 marks at the interview, thus a total of 195. The minimum required for a 
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backward class candidate has been, as we are told by the Advocate-General, fixed 
at 190. The learned Advocate-Guneral says that this candidate figures as No. 22 
in the waiting list for the general pool and that, since there are 24 vacancics avail- 
able under this head, there should naturally be no difficulty for this candidate to 
secure admission, even on the basis that she belongs to the forward class. It is 
sufficient to record this and formally allow this pctition. 


As far as W.P. No. 2385 of 1969 is concerned, the petitioner’s interview number 
was 9864 and he secured 150 marks in the P. U.a. examination and 45 at his 
interview before the Committee, thus a total of 195. Treating this candidate as 
belonging to a backward class, we arc of the view that he would be entitled to 
admission, because we are told that there is one vacancy available for the backward 
class and that the first candidate appearing in the waiting list for the backward class 
has secured 190 marks only. The break-up of thisis 150 at the P.U.a. examina- 
tion and 40 at the interview. The learned Advocate-General urged that fhe first 
candidate, who appears in the backward class waiting list, should havé to be given 
notice before the petitioner in W.P. No. 2385 of 1 succecds. But the require- 
ment, we think, is too formal a matter, for, the learned Advocate-Gentral has p 
all the necessary facts and circumstances for our consideration, and we have bur- 
selves looked into the mark list maintained by the Committee at-the interview. 
W.P. No. 2385 of 1969, is thercfore, allowed. 

So far as the other petitions are concerned, on an examination of their marks 
at the P.U.d. or B.8c., examination and at the interviews, we are satisficd that they 
fall far below the minimum required for the backward classes and they could not 
in any event get admission, In W.P. No. 2509 of 1969 the petitioner obtained 120 
and 60 at the P.v.a. and interview respectively, the petitioner in W.P, No. 2510 
of 1969 got at the B.sc, 100 and at the interview only 15; the petitioner in WP. 
No 2173 of 1969 obtained 145 at the P.v.a. and at the interview only go and the 
petitioner in W.P. No. 2262 of 1969 fared no better, because he obtained only 140 
at the P.U.a. and 45 at the interview. W.P. Nos. 2173, 2509, 2510, 2262 and 
of 1969 are all dismissed. In the last petition we may mention that the candidate 
obtained 120 at the P.v.a. and 45 at the interview. There will be no order as to 
costs in W.P. Nos. 2173, 2352, 2262 and 2385 of 1960. 


In W.P. Nos. 2352 and 2385 of 1969, the petitioners, before sccuring admission, 
should satisfy the Director of Medical Education that they belong to the Church of 
South India, by producing a ccrtificate from the Protestant Bishop of Kanyakumari. 


V.M.K. —— — Order accordingly. 


IN THE HIGH COURT OF JUDIGATURE AT MADRAS. 
PRESENT :— MrR Justice M. ANANTANARAYANAN, Chief Justici. 


Miss Ruby Jacobs l .. Petilioner®* 

v. 
A. Anthoniswami Udayar .. Respondent. 
Madras Cultivating Tenants Protection Act (XXV of 1955), sections 3 (2) (b) and yom 

Scope—Culitvating tenant— Unauthorised sub-lease—Qvustion of fact lease, total 

or partial, tf necessarily results in cessation of cultivation, 

The Madras Cultivating Tı nants Protection Act, 1955 does not make an 
unauthorised sub-Icase by a a tenant, a ground for eviction by the 
landlord. On the contrary, section 3 (2) (b) is confined in its oprration to a 
cultivating tenant who has done “ any act or.......... any negligr nce which is 
destructive of, or injurious to, the land or any crop thereon, or has altogether 
ceased to cultivate the land.” Certainly, a total sub-lIcase, or perhaps even a 
partial sub-lease, may have the efftct that the concerned tenant (Icssor) altogether 





aay 
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ceases to cultivate the land, citherin whole orin part. But, obviously, this is a 
question of fact, for the simple reason that the Lı gislature has houk it fit to 
make the ground for eviction depend, not on poss ssion in the legal sense, but on 
actual cultivation or cessation of cultivation, Notwithstanding, the terms of a 
sub-leasc, the cultivation may be jointly carricd out by the two parties, and it is 
for the landlord to establish clearly, on the facts, that the tenant “has altoge ther 
ceased to cultivate the land,” either ih whole or in part, by virtue of the sub-k ase. 
There is no presumption in law that the mere fact of cxecution of a sub-kase 
justifies an inference that there is cessation of cultivation on the part of the tenant- 


Petition under section 6-B of the Cultivating Tenants Protection ‘Act, Madras 
Act (XXV of 1955) read with section 115, Civil Procedure Code, praying the High 
Court to revise the Order of the Court of the Special Deputy Colk ctor, Revenue 
Court, Tiruchirappalli, dated 28th February, 1966 and made in P. No. 569 of 1965. 

P. S. Srisailam, for Petitioner. 

N. Sivamani, for Respondent. 

The Court made the following 

OrpvEr.— This revision procctding irivolvcs an issue of some intcrest, but, while 
[think thatit is desirable to lay stress upon ont aspect ofinterpretation of statute law, 
the case itself admits of a disposal purely on findings of fact. The rcvidion 
petitioner is the landlady, whd sotiglit eviction of the tenant under section g of the 
Madras Cultivating Tenants Protection Act, 1955 on two grounds, viz., (1) default: 
in payment of arrears of fent ant, (2) an unauthorised sub-ltase of a part of the 
holding. The first ground failed, and it is not now being pressed before me. 


As regards the second ground, tee the Court below is that the alleged 
sub-lease was not satisfactorily establi But the learned Counsel for the revi- 
sion petitioner, when the point was put to him, did concede that an unauthorised 
sub-lrase per se is not a ground for eviction under section g (2) (b) of the Act whatever 
might be the case with regard to the other parallel or ogous cnactments. This 
Act does not make an unauthotised sub-lease by a Cultivating tenant, a ground for- 
eviction by the landlord. On the contrary, as is well known, section 3 (2) (b) 
is confined in its operation to a cultivating tenant who hasdone 


ANY ACE OF 508s weiss we ee ae any negligence which is destructive of, or injuri- 
ous to, the land or any crop thereon, or has altogether ceased to cultivate the 
land.” 


It is not claimed that a sub-lease per se is an act which is destructive of, or injurious. 
to, the land. But it is argued that a sub-lease ‘per se, even of a part of the holding: 
will imply that the tenant has “‘ altogcther ceascd to cultivate the land” at least 
to the extent of that sub-leased property, and hence is liable to eviction. 


The matter is not res integra, and my attrntion has been drawn to the decision. 
of S-inivasan, J., in Venkatarama Iyer v. Asan Md. Rowther*. In that case, the finding 
of the learned Judge that no relicfas against the sub-lessce is available to the land- 
lord, under the Act, docs not now concern us. Apparently, subs. quent to this 
decision and other decisions to the same cffi ct, the Act was amend: d by an Explana- 
tion to section 2 (Definitions), sub-clause (2) (iti) to the eff ct that “a sub-tr nant 
shall be deemed to be a cultivating tenant of the holding under tht landlord if the- 
lessor of such sub-tenant has ceased to be the tenant of such landlord.” That 
does not concern us in the present context. ; 


But Srinivasan, J., went further and observed, that, by virtue of such sub-lease,, 
the tenant may render himself liable to eviction “ unde: section 3 (2) (b) of the 
Act.” There is no further discussion, and the learned Judge dors not state whether 
a mere demise as a sub-léAde fer 3¢ Would imply, necessarily, that the tenant “ has. 


e 





1. (1961) 2 M.L.J. 277. 
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altogether ceased. to cultivate the land.” Apparently, he was of the vicw that, 
since a sub-leasc docs imply that the tenant (lessor) parts with posscasion to the 
extent of the sub-lease in favour of the sub-tenant, this part of section 3 (2) (b) would 
be attracted to a situation of that kind, 


In Perumal Muthiriar v. Ramachandra Iysr?, Ramachandra Iyer, G.J., follows 
this decision and comrs to the conclusion that “‘ even if a cultivating tenant grants a 
sub-lease of a part of what has been demised to him, he would be liable for eviction 
under the provisions of section 3 (2) (b) read with section 4.” 


Both these decisions do not refer into any discussion of the principle that a sub- 
lease per se is Dot any ground for eviction under section 3 (2) (b) of the Act. Both 
are clearly based on the reasoning that a consequence of ne sub-lease would be, that 
the tenant (lessor) parts with pos& ssion of the holding in whole or in part, and is 
thus a person who “has altogether ceased to cultivate the land’. With great 

t, I am of the view that, while I certainly do not intend to diffcr from this reason- 
ing of the learned Judge and the learned Chic f Justice in any way, the question is 
not a question of law, but primarily a question of fact. Certainly, a total sub-lease, 
or perhaps even a partial sub-lease, may have the effect that the concerned tenant 
(lessor) altogether ceases to cultivate the land, either in whole or in part. But 
obviously, that is a question of fact, for the simple reason that the Legislature has 
thought it fit to make the ground for eviction depend, not on possession iñ. the legal 
sense, but on actual cultivation or cessation of cultivation. It is conceivable, for instance, 
that a sub-lease may be drawn up or effected, between the partics. Nevertheless, 
it may not materialise, and the tenant (lessor) may continue in cultivation of the 
entire holding, or the concerned part. Again, notwithstanding the terms of a sub- 
lease, the cultivation may be jointly carried out by the two partics, and; it is for the 
landlord to establish clearly, on the facts, that the tenant “‘ has are oa ceased to 
cultivate the land ”, either in whole or in part, by virtue of the sub- There is 
no p tion in law that the mere fact of execution of a sub-lease justifies an 
inferenée that there is cessation of cultivation on the part of the tenant. - 
Pe ss ome sn ea ir 


- In the present case, on the facts, the case is far stronger against the landlady. 
Actually, the landlady was quite unable to prove the alleged sub-lcase. She relied 
on some statement in a prior deposition, relating to a prior period, in-which the 
tenant had admitted that there was a lease of a part. t statement was not made 
with reference to the present petition for eviction, or the period to which this petition 
relates ; in that sense, it is not even relevant, leave alone the fact that it is not con- 
clusive. There is another admission that a certain named individual was cultivating 
somewhere in this holding. But that matter was not pursued further. That man 
might have been a partner of the tenant or a person who was working under the 
tenant’s directions, and the Court cannot merely infur a sub-lease from an admission 
of this kind. On the merits, therefore, there is no room whatever for interference 
in revisional jurisdiction in this case. The revision petition is accordingly dismissed. 
No order as to costs. - 

V.M.K. — Petition dismissed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— Mr. Justice K. Srivtvasan AND Mr. JusTion R. SADASIVAM, 


R.P. David and others .. Appellanis® 
D. l 
M. Thiagarajan and others .. Respondents: 


Lunacy Act (IV of 1912)— Jurisdiction of Court uniler— Nature of—Proceedings under— 
could continue after the death of the lunatic. uf 
The jurisdiction of the Court in lunacy proceedings ceases on the death of the 

lunatic. Proceedingsin relation to the estate ofa lunatic in the Court of Protection 





. E 1. (1963) 2 M.L.J. 205. f 
*A A.O.Nos. 391, 392, 393 and 394 of 1967. 16th October, 1968. 
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~ im general abate. on’ the'death.of the. patient-and thére is nothing in'thé: ‘Lunacy 
Act which gould enable-the oe to continue -the _ procecdings. ae cay a 


Where ths District’ Court gave’ cer certdin ‘dittctions to: the fnainaiger ‘of the’ tstate 
' of a lunatic!to invite offcts for.salé and pehding:the procecdings thedunati¢ dicd, 
‘\' the Court-‘could have no further jutisdiction in degard) to » the . mattet.: ahd? the 
s ‘manager wilDhave-no: ee oe representithe ee who i is: dead 
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made in ILA. Nos. 383 of 1964 aid: Tespectively: i in O:P:No- “34 ‘of: 1959.’ i i if 
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O.P.No., 34 of. 1959. in the lunacy proceedings latter of Miss Mary Holwall 
Short. nt, Agere fey eate alled Riverdale Ea tọ two ast the 

annie Ale bak 
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Ea an eet apes on 27th December, 1963 and the application to enable 


give further particulars about offers that might be, a it Ps available. 

David has pA has ed C.M.A. No. 391 of 1967 complaining that the 
Se give importance'to Oe ee oe tithe Mand deis'made thei 
se ation in FANN: 402 af 11962" on:18th: ba 962 to accent Penis of five 
lakhs and stood by it even after Thiagarajan’s offer'of R3:'5{000 more had beer made 
to Court, ‘Thiagarajan has filed C.M.A>No,,392-0f 1997,alleging that,-the. Countrhas 
jurisdiction, under, the ,L Lunacy Act, only, over..the, property iof the lunatic and the 
consert given by the non-lynatic sister, will. not. confer. jurisdiction on the Court to 
with her.property.,, In.C.M.A. 393 of; 1967 one, of|the. managers of the Junatic 
to revise-the order ofthe o intTA.-No -383-of-1964 ordcring refund 
of the sum of Rs, a itçd by Thiagarajan aftcr retaining! Rs. 27,500 out 
of it. According to the tin C. M.A. No. 393 of 1964, the-cutire’ amount-of 
Bia: eae coo ihould be rekined ad the aaa said Thiagarajan has taken possession ôfthe 
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extate which was ordered to be sold and he has not surr ndercd possession cf the same. 
Thiagarajan in his turn has filed C.MA. No. 394 of 1967 objecting to the 
retention of the sum of Rs. 27,500 out of the amount deposited by him. 


It is now brought to our notice that the lunatic dicd during the cucy of 
these C.M_As. and her sister has succeeded to the cstate of the said lunatic. In 
view of this fact, the advocatis appearing on both sides in these C.M.As. did not 
dispute the fact that the jurisdiction of the District Court under the Indian Lunacy 
Act has come to to an end. 


In RamaKemath v. G L Lobo}, it was held on a considcration of the provisions of 
the Lunacy Act that the right of action for a claim for rent the periods subx quent 
to the death of the lunatic would vest in the heir cntitlcd to take the property after 
the death of the lunatic, and thercfore the Gourt has no jurisdiction to sanction the 
institution of proceedings and the Manager has no right to maintain the suit after 
the death of the lunatic. The principle of the said decision is clearly supportcd by 
the passage at page Goo para. 1094 in Volume 29 of Halsbury’s Laws of England 3rd 
Edition whercin it is stated that the proceedings in the Court of Protection are in 
general abated on the death of the pati nt. The Two English decisions which clearly 
affirm this principle are Greenwood v. Bennett*, and In re Wheater®. In both these 
decisions it is pointed out that the jurisdiction of the Court in lunacy proceedings 
ceased on the death of the lunatic. There is nothing in the provisions of the:Lunacy 
Act, which could cnable the Gourt to continue the procccdings after-the dcath of the 
lunatic. The District Court cannot thcr fore, deal with any offer that might have 
bcen made in pursuance of its order or scll the estate of the lunatic who 1s dead. 


C.M.A. No: 391 and 392 of 1967 are thercfore liable to be dismisscd, and they are 
hercby dismisscd. C.M.A. No. 393 of 1967 is also liable to be dismiss.d as the manager 
of the lunatic or her estate has no locus standi to continue to represent the lunatic 
who is dead. So far as C.M.A. No. 393 of 1967 is concerned, the appellant, Thyaga- 
rajan, cannot complain about the sum of Rs. 27,500 being retained in pursuance of 
orders of the District Judge in O.P. No. 94 of 195980 long as he has not redelivered 
posscssion of the estate which he took-as a result of his depositing the amonnt into 
the Court. Itis brought to our notice that David who claims to have subsequently 
purchased the entire estate from the eos Siete has filed suits O.S8.Nos. 184 of 
1966 and 76 of 1967, Sub-Gourt, Salem, impleading Thiagarajan among others to 
recover possessions of the cstate and for accounts. The amount of Rs. 27,500 is 
ordered to be transferred to the credit of the said ‘suits to be dealt with in the light 
of the decision in the said suits. O.M.A. No. 394 of 1967 is also dimisxd. There will 
be no order as to costs. | j l p 

R.M. i 
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Order accordingly. 


Kuppammal ' i l a .. Respondent. 

Succession Act (XXXIX of 1925), section 214 —Hindu Succession Act (XXX of 1956), 
section 3 — Widow of deceased ‘Hindu suing for recovery of amount due to her deceased 
kusband—If should produce a succession certificate. 

The provisions of section 8 of the Hindu Succession Act, (XXX of 1956) docs not 
have an overri effcct and does not supersede the provisions of section 214 of the 
Succession Act. th the’ provisions could simultancously apply as there is no 
conflict between them. Hence cven a Hindu widow claiming to be-the sole htir 


; M.L.J. 22 (2). ; Ch.D. ; 
i EROR a Ch. en a) eae GSA ai 
*QRP. No, a1go of 1966. C! .. 17th October, 1968.. 
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to the assets of her husband, who dicd intcstate, under section 8 of the Hindu 
Succession Act is bound to produce a succession certificate under scction 214 ( a 
of the Succession Act when she brings forward a suit in a Court for recovery o 
assets, 


Basappa v. Siddamma, A.I.R. 1966 Mys. 198, referred to. 


Petition under section 25 of the Provincial Small Causc Courts Act praying th: 
High Court to revise the decree of the District Munsif Court of Dharmapuri in 
S.G.S No. 211 of 1966 dated 15th July, 1966. 


V.S. Rangaswamy Iyengar, for Petitioner. 
S.B. Faruluddin and R. Balaguru, for Respondent. 


The Court delivered the following 

JUDGMENT :—The short point that ariscs in this revision proceeding is whcther 
a Hindu widow, claiming to be the sole heir to the asscts of her husband, who died 
intestate, under section 8 of the Succcssion Act, 1956 (XXX of 1956), is bound to 
produce a succession certificate under section 214 (1) (a) of the Succcssion Act, 
when she brings forward a suit in a Court for a decrce against the debtor of the 
deceased husband. 


It is not necessary to r fer to the matter in any great detail, for the-point scems 
to be obvious, whcthir scction 214 (1) (a) or section 214 (1) (b) is the relcvant 
provision of law, that perhaps, by oversight, there has bccn no Icgislative amend- 
ment of scction 214 ing an exception in the case of a claim under section 8 of 
the Hindu Sucerssion Act (Central Act XXX of 1955). The matter is not bare of 
authority. It came up, squarely in the form that it now arises, «xcept for the distinc- 
tion that that was a case of an execution of a decree already obtaincd under scction 
214 (1) (b), beforea learned single Judge of the Mysore High Court in Basappa v. 
Stddamm11, ‘The learned Judge held that the party could not procced without the 
production of a succession certificate, and that thcre was no conflict between sec- 
tion 214 of the Indian Succession Act, and section-8 of the Hindu Succession Act, 
since both could simultancously apply or be in force. 


Of course, if the legislative intent was that persons claiming under section 8 
of the Hindu Succession Act, necd not produce a succession certificate when sccking 
to recover a dcbt duc in the deceascd person, or to execute a decree already obtained 
by such person, then, cither section 214 should be suitably amendcd, or section 8 
should be invested with a overriding or superscding cfiict. When that has not - 
been donc, the party. is bound to produce the succession ccrtificate in respect of the 
assct claimed. This is also for the protection of the debtor, since karncd Counsel 
for the debtor states that some one clse may, conccivably, claim to be heir of the 
deceased creditor along with the widow. f therc fore, allow the revision, sct aside 
the decree and remit the suit for further trial according to law. Time may be grantcd 
to the plaintiff ndent) to obtain and produce the succession certificate before 
the suit is 5 disnascd of. No costs. 


R.M. os Petition allowed. 


ee eeiceye 
: 1, AIR. 1966 Mys, 198. : 
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fla i } f f) ft } +" (O bi a 21! A + t. Jo! aya ve! 1 gist br. ms 4 is x 
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M. Varuvel Nadar, son of Mallayappa Nadar .. Appellant® — .. 
Hi, oil, GE ee Sta ee aN 

A. Varuvel, Nadar, son of Anthonimuthu Nadar,:;,,, 1+ ! Respondent, 

Res Judicata—Defendanb (cx parte) unsware.of the contentions raised: by his co-defendant 
and had no opportunity to contest the claim-+Claim of :the..defendant to \ suit propetires, 
recognised in the plaint itself—Claim of the defendant, if. barred by rcs judicata. 

A defendant, who was not aware of the, con! tions raiscd by his co-defcndant 
and thercfore had no opportunity to contcst the flaca n cannot be said to be barred 
by res judicata by reason of the decision rendered behind his back. - ” : 

~ “7 otthe'presetit ‘case the plaint clearly recognised Mariamma's (one. of thé defen- 

a dant’s) right: tothe suit propertics. -There wag, therefore, no'recason ‘for ‘her to 

'” appear and contest.“~She was not running away’ from any “question ‘that ‘aros 

‘out of the, pleadings in the: plaint.’*"Mercly, Bécausc the’ second dk feridant ' chose 

Jlo klaim two thirds share ih all ‘the propcrtics,‘‘of which Mariamma‘(who' wás 

ex parte) could not have becn awarc and that question was purported ‘to be decided 

» in an indirect way,'it cannot_b::said that Mariamma’s claim to the:suit :propcrtics 

_t would be barred byjres judicata.and consequently the. plaintiff’s: claim also: would 

-» not be barred by.res judicata. . The.plaintiff did not apprisc. Mariamma of any- 

thing’ that she need contested oh pe et! od, kt OF ake i - 

e E pias Ae AU a, PU O E ag a Ge Es, et ee Dl eg 

e o Appo] ‘agairiat ‘the décret ‘of the’ Sdb-Couirt, Padmanabhapuram, in Appcal 

No. 311 “of 1963 Driferned agdinst the detree of the District Mums, Pedmaanabhee 

puram, in O.5.No, 5770F. 1961, BIPIE eae > Sart Ea 
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> = at Pi al säl > ' 74 
ř ` . t x t a ar t z f rn l ; , Ty 
‘a ' P.S: Sarangapani Ayyangar; for APP E EM, Datat a o es 
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The Court delivered the:folfdwing (0 uie o ees oh phs fu Eo e 
2 Juopoment:-The ‘plaintiff isthe “appellant. ° Heis’ a purchaser, of the suit 
propertiés from, P.W. 2} whio‘hiad purchdbed them frofa one Mariamma, the daughter 
of ‘one Devasahayain.? ‘This’ Devasabayam ‘had, four’ brothers; Martiaputhali, ‘a 
‘Chanthanakurisu; Mariatidrah afid’‘Anthonimuth.’ The! defendant is the sin ‘of 
- Anthonimuthu. Chanthanakurisi-algo‘had a son called Anthonimuthu, who’ ha 
two ' sons: Sihrvastian'! and“: @hanthanakurisu:’ ‘| Devasah yam, ' Chanthanakuris 
land “Anthonimuthu were admittedly! cntitled ito-4/grd ‘share each in ‘their ferhily 
boperties; ns Mariaputhali‘and Mariandran s¢cni to have-dicd without'any isnits. 
vasahayam: sold to’his brother Anthonimuthù'a' 1/4th share inthe’ suit itt ms g td ©. 
Therefore), he still had with him:a/1/gid share in itcihs r and 2 bhd'a:1/{ath’shate in 
items 9/td-6.- ‘It is:this-~which Marianizia ‘sold tg P.W::2; and P.W:'2-sold to the 
plaintiff. Chanthanakarasu’s grandsons;’ ) Siluvastian' and ‘Ohanthanakurisu’ filcd 
O.§8.\No. 98 of 1956 for partition and possession of their one-third share: / To this 
suit all the members of the family were partics including Mariamma. Mariamma 
was ex parte in the suit. Though there was some dispute as to whether she had becn 
served with summons in that suit, both the Courts w have held that she had been 
served with summons and we can proceed on the footing that she had been served 
with summons and had chosen to remain ex parte. At the same time the prescnt defen- 
dant filed O.S.No. 68 of 1956, in which only Siluvastian and Chanthanakurisu, the 
grandsons of Chanthanakurisu were-the-defondants. Mariamma was not a party 
to that suit. Both the suits wcre tricd together and the dcfcndant got a decree for a 
g/grd share in all the items and not merely a 1/3rd share in tiems 1 and 2 and 7/{1ath 
sharc in titems 3 to 6 as he should have, because Anthonimuthu had purchased only a 
1/4th share in items 3 to 6. ‘Taking these into considrration the trial Gourt dccrecd 
the plaintiff’s suit. But the lower appellate Court has taken the vicw that the decree 
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in: the suit wasires{judidata ih srespcct! of the! present suit and hag allowed :the appeal 
and dismissed: tht'plaintiff’s'suitz! ‘The question therefore! is‘ whether the: decision 
inthe previous-suit'O:S:Noi gBofll 456 is ref judicata:in this suit as held by the lower 
appellate» Gourbin ob dose noar Drier nad on oub too beta sted sae qe th 
2 iT dm’cloatly’6f opinion that ‘the SoHtABio#l öf the lowt appellate Court'on this 
poititis W tiplentatnine ‘The’ T T ás tò the beope df T eta of res fudicata‘as betwecn 

teal ch cided By yer vV- TRarhbiisioami. } 
In that Ta that odie the S ’ Chi¢f J ‘Justice aiig the čj ht'óf the Fall Bench refers 
with! approval to’ the ruld Idid down ‘by ‘Viee-Chdn win the’ leading’ case 
of: Co btingh’am Mie Eat of Shrevosbiry*, cae ge ges A AY fee 
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LE hE oe ‘will | dot "be 
sen dete cr By pro rocecding , ‘which’ ina} fe sheceasdry 
only to the decree the plaintiff obtains.’ 
al  Theceficctiof this. decisiontwas considered bya later'decision of a.Bcnch of this 
Qourt in Gopala v! Gopalakrishia*. -ifnothati case A filedia guit! against. B, a “tenant 
for: possession and rent and) joitied) B ‘and\Gias co-defendants: bin that: laint A 
itted a “belonged to iB; and/C.) :Bcontéstcd that C had no 
interest'in’the propertyl:' idémaineds i'n parte, The suitrwas decreed and possession 
also decreed* in favour ofA had Bi in two equat shares»: Lateron-C sicd A and, B. for 
partition, || :ascértainment,: ‘and wWeliverypf one-third shgretiin the property) , The: 
defence was that the!déeision i in ‘thé’ previous suit was res judicata.:11t was held that 
the suit was-notso! barréd!) In digcussidng’ this. question’ Srinivasa. Aiyangar, Ji, 
referred to the Full Bench decision of this Court and then proceeded to be observed 
BS follows ,.,at,: page 1082.: 4, ANG AG Cor Tan ey Aero eS ime ove ye 3 
seer mor it follows from théruleaccurately. stated as aboye,that before there canbe any 
7 ication between cordcfendants; operatingyas, Tes ;  Judicatq a, conflict must have 
+) -ATIsen ibetween, tliem:, Such conflict, might: no -doubt| arise in..one, of two ways. 
It might arise as the gate result bfthe;manner-in which the, plaintiff has Ls 


(des oy 


out his case in the It might also arise as be eee E 
in the course of plead in answer to the plaintiff's ‘Casé intin-the iter 
otelaśs: of casesithe de ition! of the'conflicn dsybetween: tx might or 


b:might feet fe rhea the determination ofthe! plaintiff's ‘tlaim',- The mule 
obviously seems to: be tthatsit is only-whelr daa reagan the be question>as 


between co-defendants is or. the tio tiffs claim 
that the decision as between op-dehendsn ees aati ewan oR gia bed ‘aia: ‘Other- 
s wise, that’ iste say, if Bud ge ainat oR ai Bet wees! eure not deces- 


I sary for the décision of the’ plaintiff’s'tase itis clear that such'dccisionwouldhot 
L o as iret judicatd Yor thé simple Felson thi? itis(on'a qucttion which, tovadopt 
the language employed in section 11; QGivil- Procedure Godesis though:substanti 
b not,directly,.in issuei,[()Itpweuld: thus) be clear-that,whenever. the tgontcst between 

7 co-defendants is not indicated and included in, the plaintiff's action itself, ‘then, it 
follows, that.for, the: purpose of a;decision qperating, gs res judicata as between co- 
1 def endants there must have been actually a.conflict orissue zaiton, as between. het 
e‘and-that such conflict or issue must, have been nocessary. for, the, determinatio a 
the plaintiffs, caus or-claim. prs 47. .From,theser considerations - itis ¢lear 
-tas the hlaintiftin this case was under mo. obligation to;appear in the previous.: mit 
pe ig eer the suit as laid and asno issue was raised as betworn co-defendants, 


the rule ofres judicata, cannot apply.’ megiagery sg Ha ne ota ode ud ey 
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trial, with due regard to the competence of the Gourts. If a plaintiff raises an 
issue in his plaint, and a defendant runs away from it by remaining ex , that 
defendant gives up his case, and the Court will finally decide it against him. But, 
if, apart from tht plaint which has been served upon such defendant, new matter is 
brought in, cither by way of amending the plaint or by way of written statemcnts 
from other defendants, the defendant, who has remained ex parte cannot be said to 
bo running away from issues of which he has never heard. It would be odd to 
say that such matter has been directly and substantially in issue between the parties 
where it is perfectly obvious as a matter of fact that between these parties it has 
never been in issue at all. The contrary position can only be established by 
assuming that a party, once he is given notice of a suit must keep himself informed 
of every subsequent development even though the plaint appriscd him of nothing 
that he necd contest. No case, and certainly no rule of procedure has ever laid 
such a duty upon parties, and wcre this law, it would follow asa natural corollary 
that every party must be served with every writtcn statement and every amend- 
ment of the plaint.” 


Now applying this principle let us sec how the matter stands in this case. In 
O.S. No. 98 0 1956 the plaintiff was claiming his 1/grd share. T pases 8 of 
the plaint he had stated that excluding any of the properties of Devasahayam’s 
1/3rd share conveyed by him to Anthonimuthu the rest had devolved on his daughter 
Mariamma. He then went on to say excluding the plaintiff's share the balance 
of 2/3rd share belongs to the def ts. It is therefore clear that Mariamma’s 
claim to the present suit properties was specifically recognised in the plaint itself. 

daed that he was entitled to 


Apparently, in that case the prescnt defendant 
the whole of 2/grds. Thej tin O.S. No. 98 of 1956 proceeds to state as 
follows : > 


“ This suit and O.S. No. 68 of 1950 are tricd togethcr and heard together. 
- Plaint items 1 to 6 in this suit are items 1 to 6 in that suit. It is found in 
that suit that the end defendant in this case is entitled to 2/grd share of the 
plaint items 1 to 6 and that the plaintiffs in this suit are entitled to 1/3rd of those 
items and not 1/4th as contended by these defendants.” 
Paragraph 6 is as follows :— . ‘ 
“ Tt is found in the connected case that the plaintiffs in this suit are cntitled to 
one-third of the plaint items 1 to 6 and that the plaintiff therein who is and 
defendant in the case is cntitled to 2/3rd sharc in these items.” 


Paragraph 10 ultimately concludes as follows :— 


“ In view of my finding on issues 1 to 6, I find that plaintiffs are entitled to a 
decree for partition of one-third share in the plaint A items 1 to 9 only........ I 
therefore pass a preliminary decree (a) for partition of the plaintiffs one-third 
share in items 1 to gof A schedule........ A 
- The other clauses are not relevant. Notwithstanding this the final decree that 

was passed in this case allotted a one-third share to the plaintiffs in O.8. No. g8 of 
1956 and two thirds share to the 2nd defendant in that suit, that is the present 
defendant. It would be scen that this case exactly fits in with the principle laid 
down in Gopala v. Gopalakrishna1. The plaint clearly recognised Mariamma’s 
right to the suit properties. There was, therefore, no reason for her to appear and 
contest. She was not running away from any question that arose out of the plead- 
ings in the plaint. Merely because the present sccond defendant chose to claim 
two-thirds share in all the properties, of which Mariamma could not have been 
aware and that question was purported to be decided in an indircct way, it cannot 
be said that Mariamma’s claim to the suit properties would be barred by res 
judicata and consequently the plaintiff’s claim also would not be barred by res judicata. 
The plaintiff in the words of Jackson, J. did not apprise Mariamma of anything 
that she need contest. 2 2 


tr ALR, 1928 Mad. 630. 
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On behalf of the respondents reliance is placed upon the decision in Harihar 
Prasad v. Narasing Prasad’. Itis urged that a suit for partition if different from other 
suits, that in a suit for partition each defendant is also a plaintiff if he claims bis 
own share and that therefore the claim by the present de tas second defendant 
in O.S. No. 98 of 1956 when it was decided in his favour would be res judicata as 
against his co-defendants, that is Mariamma. The relevant passage in the report 
is found at page 87 of the report. .It is as follows : 


“ It must be remembered that a partition suit may be one of two kinds, namely, 
a suit for imperfect partition or a suit for perfect partition. Order 20, rule 18. 
Civil Procedure , expressly empowcrs a Court in a proper case to pass a 
decree for perfect partition of the property....The rule undoubtedly gives the 
Court in a proper case power to separate not only the plaintiff’s share but also 
the other shares of other defendants interested in the property. In practice 
defendants in a partition suit frequently ask that their share should be partitioned, 
and the present defendants first party in the partition suit made such a prayer. 
If the Court is asked by defendants as well as the plaintiff in a partition suit, 
to separate their shares, the Court will do so; andin order to do so, it must ascer- 
tain the respective shares of the parties. In such a case each of the defendants 
stands in very much the same position as the-plaintiff. He is a defendant vis-a-vis 
the plaintiff in the suit, but he is also a plaintiff vis-a-vis the plaintiff and his 
co-defendants in so far as he asks for the ascertainment of his share and the 
granting of a patti proportionate to it. In this respcct a partition suit differs 
very materially from an ordinary title or money suit. This distinction has been 
noticed by Courts in India in a number of cases..........- Where dcfcndants 
in a partition suit pray for a partition of their share, then before such relicf can 
be given to them, their share must be ascertaincd. In such a case there is obviously 
a conflict of interest between the defendants and between that particular defendant 
and the plaintiff. A defendant who asks for partition of his share is entitlcd to 
such relief, and when a decree is drawn up he can take steps to enforce such a 
decree in much the same manner as if he was a plaintif ”. 


Tt is this passage that is relicd upon on behalf of the respondent. The Bench 
referred to the Madras decision in Gopala v. Gopalakrishaa®, and particularly to 
the observations of Jackson, J., extracted above, and then observed as follows at 
page 89: 


“ It is to be observed that a decision on the claim of the co-defendant in this- 
case was unnecessary to grant the plaintiff relief. The original suit was not one. 
for partition, and it therefore differcs very materially from the case now before 
the Court. As I have stated earlier, ina partition suit each dcfendant interested 
in the property can himself claim partition, and if he does so the Gourt must first 
ascertain his share and then t partition of that share. In ascertaining the 
share of the defendant who T partition, the Court must adjudicate on the 
rights of the various defendants. A defendant in a partition suit must be deemed 
to be aware of such a possibility whenever a partition suit is instituted. In such 
a case if the defendant does not appear, he cannot afterwards challenge the deci- 
sion as to the share of the various parties arrived at in that partition suit.” 


There was an ecarlicr Bench decision of the same Court in Latif Hussain v. 
Basdeo Singh*, That was a case where in a partition suit one of the defendants, T, 
filed written statement stating that the extent of hér proprietary share was corrcctly 
stated in the plaint and that she too desired partition; months later the other 
defendants put in a written statement contesting the suit on various grounds, and 
incidentally claiming that in addition to their proprietary share as statcd in the 
plaint, they held a one anna mokurari right under T. There was nothing to show 
that this claim to a mokurari was brought to the notice of T, who was not contesting 
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the ‘partition suit.: An ‘issuewas framèd'on-'the subject, ofthe mokurari, but was 
Ei aA expunged. The tficct‘of the final decree for partition, ‘however, 
sep Ie the’ contesting defendants posscssion of the one anna they claimcd under 

be -mokurari:: + Im'a’ subscquent suit, it was held: that the question of mokurari 
was ‘not res judicata' between -the’ répresentatives of T andthe. other defendants to 
the ‘partition: suit; inasmuchas fr)! the question was not raiscd in that suit except 
as EA the plaintiff i in that: suit add: the: contexting defendants, there being 
to show that T, was cognisant of the ; claim; (2) the pee judgment 


¢ partition suit statcd that. t the igsuc. as | to the’mo was expugned, 
iby the question was not av y decided ; and it’could not be held that a. decision 
might ‘and ought to Hohhave Beer Sbtdiztod ini tHe partition'fuit by To ~ 


Ttrwill be noticed that. thi decision ao Tuin with ihe facts of this case. In 
icine the question the Bench: stated as follows at pagé 262: ` 


a ue eer e. the quéstion ` was ‘not raistd in that suit at all epi STRON 


for the ai defendants did-pot'put in their claim to the mokarari in that párti- 
` tiöù suit until tlitce‘months after Mst. ‘Tamizan (T)'and her daughters had put 


“nth to make’ dut that ‘Mst.’ Tamizdn was Do of the. clami 3 mokarari made 
i in’ ‘their substqui t wiitten’ statcrhent. tae ao 


“This earliér decision of the same Court was not noticed by the kc Ic arned Judges, 
who decided the later cise in. Harihar, Prasad v., Narsing Prasad, nor did they, scck 
to ‘distinguish, it.’?The principle. laid down by the earlier ;Patna decision and the 
decision in Gopala v.,.Gopalakrishna®, | accord. with. common «nse and requirements 
of justice. ‘A, defendant, who twas mot aware of- the confcntions raiscd, by his 
co-defundant and: who, therefore, {iad no opportunity, to-contcst, that clainr cannot 
be said to, be barred‘ by, res judicatg by réason ‘of the, decision rendered, bchind his 
back. I think it,is;too much to say, as the’ learned Judgcs,in Harihar. Prasad v. 
Narsing Prasad1, did that‘a;d;findans,-in 2 partition suit must be, decmed to ‘be 
aware of such a possibility whenever a partition suit is institutcd. It is in contcm- 
plation -of such -a’ conting: pcy.that (Jackson, J, statcd that, no..case,, -and, certainly 
no rule.pf-proccdure, has eyer'laid a duty on partics to keep theinselvés | informed, of, 
every subsequent. development, even, though, the plaint apprisd, them of, nothing 
that they nced contest. As a matter of fact, in Harihar Prasad’ v. Narsing Prasad. 
actually the, decision itself proceeds on the footing that thcre was a conflict of interests 
betwetn'€ oy dpicidatite'in thé Carlier suit and there ‘was’ an’ express décision against 
thd ‘contesting defe ts.“ am’ thercfotd satisficd that in: this case there is no 
questién of the earli judgmeht operating-as resifudicatay ' ee EN. e 
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„Lemay. alo inet ito thé, deuon n i Chand Lal y Bibi Žteriemirassa”, vier it 
a held as follows: ae E i ae Iro ' qon, c Oe Ors Fe “iss 


ss «Whigre’ the = Bini ive y pri t did’ hot rasé. arty’ wonfiict eens the 
ycbidifehdants a did spe , but a co-defendant appeared and 
` gliinėd an interest co ith the k of, the’ abscitee defendant, the 
'décision, if any, on ea Sint alan b Pa as Tes eee. unless the - absentee 
defendant gets notice of the’ onl circumstances thé matter’ candot 
-be Said:to-have been heard and fe a ian so aş to bind the partics. If, 
‘howevey, the, pleadings, on, record; po. matter whether the co-defendants p leaded 
„an -inter se or . not, should: raise. ‘the. conflict of interest as between the 
., diffrent scts of the d«feridants ‘the requisite condition that there must bė a 


conflict of interest between, the dcindants,cqnocrncd shall be satisfied.” =, 
Tn this case the pléadings On'reéord did not raise any ‘conflidt of interest between: 


the: diff tent ‘sets ‘of defer nits: This décision was aléo in: a partition suit‘dnd sup- 
ports’ the “contention! of | appellants. E T should! rhentions- at this _stage that t 
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respondents also relied upon a décision of. Somayya, J., in A cae ; 
In that case.it,was observed as follows.: shoo crgs Ca sgt T 


LA GJ i 


“Ina partition action the sharers are: laintifis and the. EA 
dnd each Rstdanit shares ip altoir, ¢ po g both the. plage an i fhe den of the, 


defendants in fact applics, for a décree in respect of his share, ‘and the alience’, 
are arrayed as co-defcndants, the decision operates as Fas judicata and cannot again 
be’ reopcned in‘a subs quent suit between the ‘partitcular ‘defendant whose share 
was the subjcct of decision and the alience-dcfendants. a 


‘To this observation no objection could be takcn:’ ‘In that ‘case’ there-was a 
conflict betwecn the con defendatit and the conttsting alicnce'dcfi ndants and 
& decision had been given. ' ‘Naturally in a subscquent litigation thc earlier decision 
is ras judicata. ‘That was not a case where one of the’ defendants was abscnt, and 
the decision in respcct of a contention raised by `a co-defendant as a conscqucnce of 
which a decision was given against the ‘abscntcc-dcfcndant-was. claimed to be res- 

judicata. However, the learnéd ‘Judge referred to’ the decision’ in Harihar Prasad v. 
Nes Prasad*, which really was not necessary for the decision of the case before 
him. ‘The earlier decision of the Patna, High, Gourt ‘was apparently not brought 
to his notice. .In any case the, decision of Somaya: in Ramemani v.. Basavayya?, 
docs not support the contcrition of the cape . The result is that, the lowcr 
appcllate Court having decided, the case only on the question of res judicata and not 
having considcred thé other, questio te arise in this casc, the sccond appcal will 
have to be allowed and the’ lower Seti Court dirceted to rcstore A. S. No. 311 
of 1963 to its file and ‘dispose: of its on the ther, questions | that arisc in’ the appeal. 
The a ppcllant will gvt’a rcfupd o of Court-fre paid ii in- this case: Costs of the appel- 
Ga a e second Le and be” provided for in the fcsh deare fo be 
passed by the lower appellate No lav et a rae 
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[FULL BENCH] l 
IN THE: HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. K. VERRASWAMI, Chief Justice, MR. JUSTICE T. RAMAPRASADA 

RAO AND MR Justice P. R. GOKULAKRISHNAN. 

The Joint Registrar of Co-operative Societies, Madras Region, 

Chepauk, Madras-5 and others ... Appellunts* 
i l j 

P. S. Rajagopal Naidu and sier ... Respondents. 

Interpretation of Statutes—Rules of—Ambiguous penal provision of an enactment— 
Ascertainment of the legislative tntent—Title oe the Act, if could provide assistance 
for harmonious interpretation. 

Interpretation of Statutes—Rules of—Two cr more sections appearing together and 
in the same context—Each section and the action contemplated therein lending 
colour to the other section—Provisions if should be understood in their cognate 
sense. 

Madras Co-operative Societies Act (LIIT of 1961)}—‘ session —Meaning of 
—Vesting of power in a statutory iribunal— Duty of t tribunal —Substatinal 
justice to be meted out. 

Madras Co-operative Societies Act (LUO of 1961), section 72—Interpretation 
—Power to dissolve the committee of any registered A at) 65 (a of the 
Registrar, if essentially subjecttve—Scheme ofa sections 64 (audit inquiry) and- 
66 (inspection), if constitute tional fact—Elected body, if could be superse- 
ded without applying an objective standard—Intial hypothesis, a PAT pre- 
cedent. 


Madras Co-operative Societies Act (LII of 1961), section 72—Scope—Committee 
of the registered society, a permanent body—Change in the personnel, if 
effects a consequential change in the statutory body—Commission and omission 
of the previous committee, if can be mechanically attributed to the succeeding 
committee. 

The Joint Registrar of Co-operative Societies issued a notice of supersession, 
purporting to supersede, under section 72 of the Madras Co-operative Societies 
Act, 1961, the Committees in charge of a Co-operative Society in Vellore. He 
was of the view that tho committoe of the society was not functioning properly 
and failed to discharge its duties and responsibilities. Notwithstanding the ox- 
planation of the Committoe that the order of supersession without faller enquiry 
would be illegal, the Joint Registrar, with a view to set right the irs of the 
socisty and to safeguard the interests of the share-holders and the creditors of the 
Society and to place the Society on a satisfactory basis, dissolved the Committee. 


Is the order of supersession sustainable in law? 
Held : The question turns on the scope and content of section 72 of the Act. 


The title of the Act, though not conclusive, is one of the numerous sources from 
which assistance may bo obtained in the ascertainment of the legislative intent 
of an enactment. Evon so is the ‘Co-operative Societies Act”. If therefore there 
is some ambiguity in the application of a particular section of the Act, which is penal 
in character to a particular set of material facts, the title provides ample and 

assistance to in patie i the particular section in harmony with and in con- 
formity, to the other a provisions thorein. 

From the scheme of tho Act and the primordial purpose and intendment of the 
Act it Appears that the Rogistrar of tive Societies is constituted -as a 
vigilant sentinol to look to the propor wore and functioning of co-operative 
societies created and registered under the Act, and though certain powers 

-aro vested in him in relationto such supervisory jurisdiction yet such 
powors though prima facie exercisable on his subjective satisfaction they have to 


*W..P, Nos. 296 and 297 of 1969. > . 8th October, 1969: 
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pass muster objectively as well and should conform reasonably with the reality 
of the situation. A committees of management, in so far as a tive society 
is concerned, is the sole body to which is entrusted tho affairs of the said society. 
It is important to note that when the Registrar of Co-operative Societies or any 
officer authorised in that behalf by the statute intends taking any action against 
a member of the society or a member of the committee or against the society as a 
whole, it appears from the scheme of the statutory provisions that an audit under 
section 64 or an inquiry under section 65 or-an i ion under section 66 is a 
necessary concomitance and the report or material obtained on such audit, in- 
quiry or inspection form as it were the foundation or bedrock for the supervenmg 
action, whatever the nature of such action may be, which is to be undertaken by 
the Registrar. i i 

In each of thoss sections, it is incumbent on the Registrar to give an opportunity 
to the member concerned, officer concerned or the socioty concerned to rectify 
the defects. If this much is clear and unambiguous, the intention of the Legis- 
lature whose purpose is to advance co-operation and suppress bureaucracy, then 
it cannot be lightly predicated that if the Registrar forms an opinion aliunde or 
otherwise than on an audit rt, inquiry report or i ion report, the jurisdic- 
tional fact which has to be found by the Registrar before he attempts to exercise 
his statutory powers under the Act is available to him. Under the scheme of the 
Act the condition precedent to the exorcise of jurisdiction by the Registrar under one 
or the other of the abovo sections and in particular section 72 is to secure an audit 
memorandum or a report of inspection or inquiry, so that he may be provided with 
the necessary material to act thereon. Unless such a fact finding authority has 
provided the Registrar with the hypothesis to act and ultimately supersede an 
elected body, the impug ned order of supersession will undoubtedly be tainted with 
the absence of a jurisdictional basis. Whother such a basis exists, is subject to 
review by the Court in exercise of its jurisdiction under Article 226 of the Consti- 
tution of India. 


‘Supersession’ means to mako the existing things inefficacious by exercise of 

ior power; such a power if vested in a statutory tribunal it should exercise 

it in a judicious spirit and primarily to render substantial justice. The decision 

should be arrived at by such a tribunal which is ordinarily characterised as one 

vested with a quasi-judicial functions in a spirit and with a high sense of responsi- 
bility in order to mete out justice ultimately. 

Section 72 ought not to be read and interpreted in the abstract de Aors the in 
tent and, purport envisagod in the prior sections, which form part and parcel of 
the same chapter. When two or more sections appearing together and in the same 
context are susceptible of analogous meaning, thoy are to be understood in their 
cognate sense. Each section and the action contemplated therein lend colour to 
the other section and it is on such cumulative understanding of the sections and 
their application, that the tribunal empowered to brand a committee as meffica- 
cious, should act and act judiciously as well after giving an effective opportunity 
. to the committee to rectify the defects. i l 


Tho section, howevor, speaks of the opinion of the Registrar, which is essentially 
subjective in nature. It is to be remem however, that the result of the action 
taken under section 72 would make a statutory functionary dormant. In such 
circumstances, it is to be considered whether mere arid bare subjective information 
of the Registrar can prevail and no standard of objectivity is any more required. 
for the exercise of such power. Section 72 contemplates that the intitial hypothesis 
necessary to enable the Registrar to act under it is that the society is not 
`- functioning properly. Thore is absolutely no material whatsoever to hold that 
the committee in this case has wilfully disobeyed or wilfully failed to comply with 
the lawful order or directions of the Registrar under the Act or the Rules. Inthe 
instant case, however, not only the principles of natural justice have been violated 
but the Registrar assumed jurisdiction without the hypothesis essential for him to 
deal with in the circumstances of this case and such exercise ‘of power by a quasi- 
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“Judicial tribunal!has‘to-be:set ‘at naught:hs its aċceptance » would’ be w eneogrags 
‘arbitrariness and throw. overboard principles of. natural justices. ee e 


4h co it ig not satan -a8 it EA th that tHe’ dömmittee | ks a, statutory 
is a 'pormdnent continuous óne; ther 'it/cannot be'said tha Any change 
` _ in the ol of th 6 Committee ew “Ube aco "conseeuential peli fa “any 
i. iol i in tho 'statut Ory, ‘body, as buch” “If Buchi a ‘Itmited scope -gnd 
“in ce a “bo ee given, to vat Statutory fuhctiódary, then it would’ cease 
netded that the' body is a loga] ty ‘With 
, luon zE nra NoN to rah that hb adie of Soe of ddr omand’omission of the previous 
L fittee cannot be’mac cially ‘attributed to. ie succeeding committee Unless 
| there'is a link ‘bétweon’ thé act ‘and!’ the” person!” or' “parsons ` ‘co: ‘the 
committee would be to whittle down the pronouncement made that tho”body is 
i apermanentand-a continuoys ono. oIndged; sych a; KIAP into its legal A 
vifor any purpose. ,is irreconcilable, '“ Once, permanent, always. ea eae $ 
_ - have 10 exceptions: St gee Meio fyi Tea et eae Mae | oe ocd erg 


it sals unde 15 ‘of th gots ‘tonit, against, ‘the’, O Th 
Mon EME ME hace natn Ba oe 1969 a ja We ai rt the or : 
titip 


of the. Ort J tio’ of the Hi a n 
and 1951’ of 1969 Pentad Ant Astle 26 ot itinuon b Ne ns 
writs of certiorari calling for the” records’ relatig. ae ie Co g sea Tbs- 


pońdont in R. C: No: 36818/68 D-1, "dated 11th April 1969 and Peco ‘Tespon- 





detit’ in tho’ proceedings). 02.1/69/J-2," ata ‘13th ” Beat 1969 
confirtting the order.of the ‘1st respondent’ i rder mas 
‘ Toi 11 J x de ae 5 i E 

Le E a fe eS ES. Ia a Pi ae ae PUCAS FAA 

co THe writ) appeals first come on for hearing before K Ku Wondama: Je and 

er e ere as pi fei bay 7 EE E ae ear a] AEE E E 
e Pik de “on bohat ofthe Appellants: © - 7° D > oo eee 
-D., rei for , «R.D. NOREN „enh fi Rajendca, “Advocates for 

4 i Rospondants. , ank enebe eee a a a e A iat Tt 

£0. ‘Thè Order of tho Court! was made by ao aol any aT a TE n sji Ji 


Far Eei agidy Fag 5 i Aij 


sea VERA. C. J: Section, 72: ok the “Madras, Co-sporative Soten Act, 
1961 calls ee eee ie erties of this, Court in Wot Appeal ‘No. 
113 of 1969 n a, particular view of.the ) and effect of it, with which, 
phn of” Minortanes ead al donot fl es vesin agrooiheti ae 

Ttance an ‘affodt all In Stite 
We eee that the, litter eang pe led et ‘before a, “Fall il Begg 


e orli o i > a bie man aT aie k “09 

bac: = on Sth. Septembe 1969.4; stun 12 fala LO ; i a iele AO oh 
ursuance’ of the i ordatt ‘the’ sre athe! ‘on‘ fdr’ heating 

barg 3 Full Benth" BIL ag Wd at PEA iene ae Rab 3 oe SaaS 


The Advocate-General, assisted by ths Go yer! ene Pleader, on behalf of the 
Appellants in hoth/th> appadls: u ap J ce Raa ve, Pale coe AE aT 
[O3 Pat ) Hh 
f DM Munikanniak tor R- Da Ind sil cil i Rajendra Asin tor the 
Respondents. m Pae EE M eii Sites hoe pl Re Ee es , 
~ ‘The Orde? of the Court was ‘pronounced by. TEIR EE Kan Ti 


me `? Ramiphagad Rao, J pps A 
cnt ‘in W. P. n 744 7a and st ei cp ie ide 
It, i 


J instancs, fe a Divi ign Bench’ Rongh felt if are 
Chief Justios and Gokulakris fort ‘place 
theme a Ty Auestion Tising Elba ODA 8 seks Full bey heh ean sted 
», “Section 72 of ths Madras Coroperative a Act 1961, calls forsinterpreth- 
an A Bivision;Benchi of, this:Court;, in Writ: Appeal No. 113,0f,1969,; has, taken 
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| a particular view of the scope and-:éffect.of it, with which, prima facie with due 
ae we do not find ourselvés in agreement. The-question is one of importance 
and will affect all the co-operative societies in the State., We consider, there- 
fore, that the matter. should be placed before a Full Bench for decision.” 


The subject having been set once again for hearing before us, we are called upon 
in the main to consider the scope and content of section 72 of the Madras Co-operative 
Societies Act, 1961, hereinafter referred to as the Act.’ | 


A few relevant facts touching upon the matter ih issue may be noticed before 

the scheme of the Act, its purpose and intendment are considered. On‘4th January, 
1969, the Joint Registrar of perative Societies issued a notice of supersession, 
purporting to supersede, under sectioh 72 of the Act, the committee in charge of 
‘a co-operative society by name The North Arcot District Co-operative Supply and 
Marketing society Limited ,Vellore. -In the said notice certain charges were framed 
and it was sought to be made out that the Society was not functioning properly for 
some time past and the committee m management of the affaire of the Society 
was called upon to explain why it should not be superseded.: The committee showed 
cause by submitting its duo explanation to as many as ten charges framod against it. 
The Joint Registrar was of the view that tho Committee -of the Society’ was not 
‘fanctioning properly and failed to discharge its duties ‘and nsibilities. The 
committee explained that many of the charges which relates to deficits in the main 
society or its associates, reflected’on the day-to-day administration of the Society, 
which is mainly in the hands of a paid wholetime Secretary of the rank of a Deputy 
Registrar of Co-operative Societies in tHe service of the Co-operative Department of 
the Government of Tamil Nadu’ and.:the. other members of the staff, that no 
irregularity was brought to'its notice'by the Secretary or any member of the staff, that 
df there was any commission or omission at all, it was attributable to the chief execu- 
tive officer of the Society, and that in the absence of proof of lack of good faith or 
the presence of an oblique puipose in the minds of the committee as a whole, the 
order of supersession without a fuller enquiry is illegal. Notwithtanding the ex- 
planation of the committee and the note of dissent of the Vellore Co-operative 
Central Bank Limited, which was the financing bank’of the Society’, the joint Regis- 
trar, with a view to set right the affairs of the society and to safeguard the interests 
of the shareholders and the creditors’ of the Society and to place the Society’ on 
‘satisfactory basis, dissolved the committes.’ Appeals by the president and the mem- 
bers of the committee to the. Registrar of Co-operative Societies under section-96 (2) 
‘of the Act were unsuccessful.’ Two writ petitions were filed, one by the President 
and the other by a Director of the ‘Society, to quash the impugned order of ths Joint 
“Registrar which ultimately found favour-with the Appellate Authority as well. 
When the Registrar of Coe Societies considered’and heard the appeals, the 
ratio in W. A. No. 113 of 1969 was ruling. ~-In applying the principle therein however, 
he, according to Alagiriswami, J:, misapplied the-same. ‘The tsacnsd Judgs gave 
certain findings which we ‘reproduce more for completion of the relevant facts 
attendant upon these appeals o -77 07t mesto o4 s troo - 


“Even so, it appears to me, that in the case of this committee whatoverelse 
‘might have been said, thé charge, if analysed froth the poift of view set forth by 
-7 the Bench, would show that at.worst the committee has not been as active asiit 
“might Have been. “But'after all the committee consists of non-official members ; 

“they are not whols timie-servants of thé ‘society ;they have their own private 
affairs to attend to; they have necessarily to depend pon a paid wholetime secretary 
and other members of the staff. "The paid -secretary during most of the times 
seeins to have been a Deputy Registrar: It was their duty-to have ee 
gisters in proper order. It was their duty to have inspected and found iency in 
stock and brought it to be the notice of the committee. With regard toa number 
of mattors with which the committee is charged; it could be seen that all of them 
relate to matters for which tle paid t staff are primarily responsible. 
The committee can only supervise and cannot-be ‘engaged in day-to-day manage. 
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ment of the affairs of the society or even in matters like maintenance of registers 
or maintenance ofaccounts. It was the duty of the paid staff to have brought them 
to the notice of the committee. The Joint Registrar as well as the Registrar have 
failed to appreciate the scope of the duties of the Board of Directors and the per- 
manent state There is no allegation or proof that the Board of Directors have 
either acted mala fide or have benefited thamselves............. 


Considering all the charges and the explanations, it a rs to me that both the 
Rogistrar and the Joint Registrar have failed to keep cloar in their minds the dis- 
tinction between the duties and responsibilities of the committee and the paid per- 
permanent staff............... Undoubtedly there is no material whatsoever to hold 
that the committee in’ this case has wilfully disobeyed or wilfully failed to comply 
with the lawful order or directions of the Registrar under the Act or the Rules. The 
committee cannot by any standard be said to have been recalcitrant or lethargic. 
So the only question that arises is whether the committee was not functioning pro- 
perly. The committee pointed out that the defects pointed out related only to 
day-to-day working and business of the society and that was purely administrative 
in character, that the paid staffs are in charge of the day-to-day administration of 
the societies and that it is the secretary, who is the chief executive authority of the 
ROCIOLY sadecaivenvetseriietears siete -I do not see that opportunity was given to the 
committee to set right the irrogularities............ I am not satisfied that even taking 
into account a few minor charges, which may be held to be proved, they are of 
such a character that they could justify the ic penalty of “supersession.... 
On the whole I am satisfied that there was no justification for the s action taken 


by the Joint Registrar in this case to supersede the committes........ 


One thing however which is conspicuous is that Alagiriaswami, J., was, as he 
expressed himself, bound by the decision of the Division Bench of this Court in W. A. 
No. 113 of 1969, the scope of which we shall presently consider. Before we notice 
the ratio of tho Bench, certain general observations regarding the essence of co-opera- 
tion and its process, as also the scheme of the Act, aro necessary. 

In a socialistic pattern of society, damocratic process is the vehicle of action 
and if such a means is to be outwitted by tne indivi Beg anon O te ete 
of Co-operative Societies on a priori considerations and i cient material, then it 
would be the very negation of co-operation, which is the essence of organised liberty. 
The title of the Act, though not conclusive, is one of the numerous sources from which 
assistance may be obtained in the ascertainment of the legislative intent of an enact- 
ment. Even so is the ‘‘ Co-operutive Societies Act.” If tho1efote, as we will presen- 
tly point out, there is soms ambiguity in the application of a Pee section of the 
Act which ispenal in character to a particular set of material and facts, the title pro- 
vides ample and singular assistance to interpret the paiticular section in harmony 
with and in conformity, to the other allied provisions therein. It is in this light that 
the democratic process envisaged and adumbrated fully in the Act should not lightly 
bedisplaced by an arbitrary dispensation if the jurisdictional facts to placate the 
former are not made available to the hierarchy of tribunals’ constituted under the 
Act to act judicially. 


At this stage it is convenient to notice the provisions of the statute, to appreciate 
the nature, colour and scope of the jurisdiction’ of such statutory tribunals like the 
Joint Registrar of Co-operative Societies and the Registrar of Co-operative Societies 
particularly while deciding to supersede an elected body like the committee of a co- 
operative society functioning under the Act. ~ 

Section 2 (2) defines a ‘‘committee’’as to mean “ the governing body ofa regis- 
tered society to whom the management of its affairs is entrusted.” Section 2 (6) ex- 
plains a ‘member’ as a person join’ng in the application for the registration of a society 
and a person admitted to membership after registration” . .By section 2 (8) an ‘officer’ 
includes a president, vice-president, chairman, vice-chairman, secretary, assistant 
secretary, treasurer, member of committee, and any other person empowored under 
the rules or the bye-laws to give directions in regard to the business of the society. 
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Section 2 (10) defines ‘Registrar’ as É abet appointed to perform the duties of a ` 
this Act, and includes a person on whom 
all or any of the powors of a Registrar under this Act have been conferred undor sec- 


society which has as its principal object the lending of money to other registered 
societies. Section 27 provides for the constitution of a committee. - “The general 
body of a registered society shall constituto a committee in accordance. with the bye- 
laws and entrust the management of the affairs of the registered society to such 
committee”. The proviso thereto provides for the constitution of such committees 
in case the society is registered after the commencement of the Act. Section 27 (3) 


may also consist of a non-official member nominated either by the Registrar or the 
financing bank. Any casual’ vacancy in the office of a member of the committee 


“No member of a committee against whom an order under sub-section (1) of 
_. section 7} has been passed............... shall be eligible for election or appointment 
as a member of the committee for a period of three years from the date of such 
order.” 7 : 
Section 28 (5) (a) reads : 23 
. “No member of a committee which has been superseded shall be eligible for 
election er pepee to the committee for a period of three years from the date 
- of expiry of the period of supersession.” 
Even so section 28 (5) (5) provides: = 
‘No member of a committes in respect.of which proceedings for supersession 
under section 72 are pending shall be oligible for election or appointment to the 
committee till the termination ‘of those pr ings.” 
Section 28-A ‘which has been ‘inserted by the Madras Amending Act (VIII of 
1966) is an important provision and has to be re-produced. It reads as under :— 
“(1) Where in the course of an audit under section 64 of an inquiry. ‘under 
section 65 or an inspection under section 66 or section 67, it appears that a person 
who is, or was, a member of a committes has misapropriated or fraudulently 
retained any money or other property or been guilty of breach of trust in relation 
to the society or of gross or persistent negligonce in connection with the conduct 
and management of, or of gross mismanagement of, the affairs of the society, or 
of misfeasance or default in carrying out his obligations and functions under the 
law, the Registrar may, without-prejudics to any other action that may be taken 
against such member, by order in writing, remove such person from tho office of 
member of committee, if he holds such office, or di him from holding in 
future the office of a member of ths committee, if he has ceased to hold such office. 
(2) No personi’shall be removed or disqualified under sub-section (1) without 
being given an opportuhity of making his representations. A copy of the order 
removing or disqualifying him shall be communicated to him.” 
Section 31 provides. a mandate and reads that the registration of a, society shall 
render it a body corporate by the name under which it is registered, with perpetual 
succession and a common seal with various powers enumerated therein, attached 
to it. Chapter VIH of the Act deals with audit, inquiry, inspection, surcharge and 
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supèrsession. The accounts of.a society: shall be audited once at least in oypry -year 
-at the instance of the Registrar (section. 64 (1).:Section 64 (2) indicates the nature of 
thé audit to be doneunder section 64(1)} and such audit shall include an examination 
of overdus debts, df any, the verification of the cash, balange and securities and a valua- 
tion.-of the assets and liabilities.:of the society. For,tne successful examination of 
‘the accounts ‘and for-a propr audit as gbave, the' Registrar may, under section 64 (5) 
iby order. iñ writing , direct.any officer of the,society to.take such action as may be 
oe ths.order.to remedy within:,such time, as may be specified therein’ the 
‘defects, if any, ‘discloged as,a‘resultof the: audit. . The, procedure for , condpcting 
the audit. is prescribed in: :rule 54 and it provides for ths. submisgion of an. audit 
(nemorandum by. the! person: examining: the accounts. .. The audit memorandum, 
oo to the above rule, is jselfrinstructive and -shall contain full particulars; of 


fumme 
the cot 


Ji 





the financing bank to which the society is affiliated and lastly to the society concerted. 
Section 65 M is yetanother power of tho Registrar who may,by ordèr in: writing ‘direct 
any officer of the gociefy_or.its financing bankito take such.action ag may be specifled 
dn theiorder to_remedy, within such, timg-as may,-be,specified-therein, the defects, if 
any, disclosed as a result of the in ~” sOne. other specjal power vested in, the Regis- 
trar under section 66 is that the Registrar may, of his own motion, or on the 
application of a creditor of a registered society, ‘inspect’ or cause the aspeeriousot 
the books--of the society: under. certain circumstances. .:The fiñancing . „also has 
the right to inspect the bookslofiany registered! sotiety which is indebted to it.):nSeo- 
tion 66 (3) provides that the Registrar afteri such: an inspection, niay, by order in 


' j : direct any officer. of, cE isty Di e action as ma i the } in 
dee to remedy Ic aa oy pa thorein the defects, if any, die 
- closéd'#s'a result of the i On. Section 70’ provides for suspension’ of a' Paid 
‘officer or servant:of airegistered society who in tho course) of an‘ audit under section 
64 orjan inquiry.under section: 65 on ah inspection under. section , 66 .orsestion-67, 
has-been found toshave,cemmitted c or. has, been otherwise responsible for misappro- 
(priation;: breach’ oftrustior,other: offence. in relation to tho society’. Such-an order 
-of suspension: hall 1be:obeyd: by the:cqmmittes ‘of the. society:; Section 71 provides 
for tho- surcharging of.any,person_whovis or-was-entrusted with the, organisation, or 
management of the society. or any past or,present officer or.servant of the society who 
na apa p a E cua any. Money: or any., other property; or ` 
‘been’ guilt breach -of;tuust:in-relation to tho:society or has caused any deficiency 
dn the assets of thesotigtý:by:breach of trust or wilful negligence or has made unantho- 
rised» payments icontrary tothe Act, by-laws and directions. „Tho Registrar can,act 


ader thig section on his own motion or on tho application of.the committee, liquida- 
{or or an ceutor or PAHINA aid MAMEA ano IRS Sondtet of the parson, 
noorned and direct him tó, restitute the monsys of prépertics Found to have béen 
misappropriated by him. Any 'such shall not be held'aftor the expiry ‘of six 


years from the- datb‘ of-any-act' ‘or' omission’ referréd'to.in this sub-section. 

‘opportunity to the alleged’ delinquent officer should'be.given to enable-him to make 
his representations. -Lastly -comes section #2 which- provides.for..the supersession 
‘of committee, -Seotion.72.(1) (a)! redds'-as! follows 57 de al) os 
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“ If, in the opinion of the Registrar, the committes of any registered society is not 
functioning properly- or wilfally disobsys -or wilfully fails to comply with any 
lawful order or direction issued by ths Registrar under this Act or the rules, he may, 
after giving the committee an opportunity of making its representations, by order 

' in writing, dissolve ths committee and appoint ei j 

to as the special officer) or a committee Bf ENG Or More persons (hereinafter referred 

to as the ing Committes) to manage the affairs of the society for a specified 

period not exceeding two year.” 
Ths Rogistrar on appointing a Spscial Officer may also appoint an advisory board to, 
assist him. The remunsration of the special Officer shall also’ be fixed by him. 
Bafore taking any action tnder sub-section (1) of section 72 in respect of any regis- 
tered society, the Registrar shall consult the financing bank to which the society is 
indsbted. It is thus seen that a committee can be superseded in case it is not func- 
tioning propsrly or wilfully disobeys or wilfully fails to comply with any lawful order 
or direction issued by the Registrar under this Act or the Rules. One other section, 
can also bs usefully referred to. Saction 85 appearing in Chapter XI dealing with 
winding up and cancellation of registration of registered societies, provides for the 
Winding up of registered societies as under :— —— 


_. “(D If the Ragistrar, after an inquiry has been held under section 65 or an 
“inspection has been made under section 66 or section 67, or on receipt of an appli- 
. cation made by not less than three fourths of the members of a registered society, 
ig of opinion that the society ought to ba wound up, he may, after giving the 
society an opportunity of making its representations, by order in writing direct 
it to be wound up: A copy of the order shall forthwith be communicated to the 

` society by registered posts.” es = 
Thus, even the winding up-of-a registered society by the Registrar could be undertaken 
only after an inquiry has bsen held under section 65 or an inspection has been made 
under section 66 or section 67 or at the request of not less than three-fourth of the 


_ isstied under the provisions of- the Act. E 


' From the scheme of the Act and the primordial purpose and intendment of the 
Act it appears that the Registrar of Co-operative Socisties is constituted as a vigilant 
sentinel to look to ths proper working and functioning of..Cd-operative Societies 
created and registered under the Act, and though certain powers are vested in him’ 
in relation to such supervisory jurisdiction vested in him, yet such powers though 
prima facie exercisable on his subjecti satisfaction, they have to muster 
objectively as well and should conform reasonably with the reality of the situation, 
A Committee of management, in so far as a co-operative society is concerned, is the 
sole body to which is entrusted the affairs of the said society. A “‘ member of the 
committo” is deemed to be an officer of the society the primary object of which is to 

j the economic interests on co-operative principles. A ‘committee’ is an 
elocted body of which one-third of the members constituting the said committee shall 
retire once in three years. In fact, there is an interdict on ons against whom 
action is taken under section 71 or 72 from being and continuing to be a‘momber of 
the committee. It is however, important to note that when the Rogistrar of Co- 


audit, inquiry or inspection form as it were the foundation or bedrock for the - 
voning action, whatever the nature of stich action may be, which is to be und i 
24 
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the Registrar, of rative Societies.- It is unlikely that the Registrar could 

Be aid te be aniol with necessary material, hypothesis and équipment to 
a membef, a member of the committes or the society, on inchoate information obtain- 
ed by him frém some source other than the statutory prescribed channels such as 
audit, inquiry or inspection. In fact, a registered society is a body cor 1ate with 
succession and a cUmmon seal. Analogically therefore, it follows that 
constituted for the purpose ‘of administering such 2 society should also bé doom- 
ed Gad held to tole continuous body though by various' events spécified’in the statute 
there mAy De a bhana? eS ee Sections $4, 63 and 66, 
which are the statutoty Kon stems Which interdict the apparently arbitrary 
‘course of action which a Rogistrar could undertake to interfere with the affairs of a 
socisty, itë members ‘or Officers, provide a sufficient halo to tighten up such indis- 
oriminate and unguided exercise of the powers by the Registrar, when it becomes 
NOQessary. In each-of those sections it is incumbent on the Registrar to give an 
opportunity to the'member concerned, officer concerned or the society concerned to 
rectify the defocts. If this much is clear'and unambiguous, the intention of the 
-whose purpose is to- advance tion and suppress bureaucracy, 
it'banndt be hghtly predicated that ifthe forms an opm ik aliunde 
‘ahd otherwise than:on an audit report; inquiry teport or inspection report; the juris- 
dictional fact which has to be found by the Registrar before he. attempts to exereize 
Se ee, ae ee rece os In our view and under the 


i i se the i 
doubtedly be tainted with the absence of a jurisdictionial-basis. - ther such a basis’ 
exists, is subject.to review by this (Court in exercise of its jutisdistion under Article 
226 of the Constitution of India. 


“No tribunal subject to the jurisdiction of the High Court can on its own volition 
finally decide on the question of the existence or extent of its jurisdiction to pasa 
orders which are punitive in nature and above all to set at naught a committee of 
` management: of a co-opera olected by its general body or mombers. 
E e purpbt of sxttioas Ch 65, 66 and 67 is fully a ted and 
correctly understood: it appears to us that before the Registrar can action which 
would result in the i on of a penalty, he should not only give an oppor ay 
to the delinquent member, officer, committee or society, but he should also 
with the related reports under sections 64, 63 or 66. ane ng ne AATRE 
provision from which there is no oscape. 


- “Yio the nature of the charges framod in these pr before us it appears 
to us that the Registrar has avoided the prescribed tive channel of proosdure 
eh hs colle (5 wart Wales he Glee action ander tan 72 a Act. 
_ By. way ee ee oonsider some of the charges mentioned and dealt. 
with by the . The Registrar is of the view that several deficits were noticed 
in the stocks of the society or its associates as pointed out in the audit report. But 
it is not clear whether any action was taken under section 64 (5) to remedy that defect. 
Even as surmised by the Rogistrar, if the working of the society was irregular it is not 
pp er Ma E igri ag gg ore Section 65 

ey ee ae S right matters and indeed 

undor ston (4) an opportunity has to be given to the society as a whole or its 
financing bank to remedy such defects, -if any, disclosed as a result of the inquiry. 
It BO ea Urie a aabo ee ee ee 
taken. The right of on contemplated in section 66 is yet a prerequisite 
before the ‘Registrar could finalty supersede a committee. No High statutory ED 
ee ae a ee 
The charges, no doubt, relate to.cartain discrepancies during the years 1964 

od 1965, It is not disputed that thare-has beana changes in the personnel of the com- 


1] JT. REGISTRAR OF CO-OP. SOCIETIES ry. RAJAGOPAL (F.B.) (Ramaprasada Rao, J.). 187 


mittee year after year due to the operation of section.27 (3) of the Act. Though this 
reconstitution of the committee may not by itself matter as would be indicated by us 
later, yet in such circumstances where there is an annual change by necessity, in the 
body constituting the committee, it becomes ali the more necessary for-the 

to ip himself with the audit. inquiry, or inspection report before’a final decision . 
oan ba arrived at under section 72 of the Act. As already stated, even in the case 
wherein the Rogistrar is of the opinion that the society ought to be wound up,.an 
inquiry under section 65 and an inspection under section 66 or 67 are pre-ominently 
needed. us, if the Registrar cannot take action against a member for, unsatis- 
factory working and the financial condition of a registered society without an inquiry 
under section 65 and if the Registrar cannot take suo motu action without giving an. 
opportunity to the aeng member, officer or society to 1emedy. the defects found and 
noticed in the course o SS ee E EEE E or 
officer cannot even be’ surcharged on the ground of misappropriation or frauduli 
retention of moneys or deliberate causance of any deficiency ip, (the assets of ‘the 
society without such action being preceded by the procedyre contemplated in sections 
64, 65, 66 or 67, then it appears to us that even under section TZ of the. Act which 


snes Ee eres ee eT ik aes ee 
society he cannot act and base hig penal action golely. on his subjective 
satisfaction. ., . i ay oar 2k MG x ao 


their cognate sense. Each section and the action contemplated therein lend colour 
to the other section and it is on such cumulative understanding ofthe sections and 


Apart from the view of the learned Judge that the defects in tht main are attributeuble 


to the executive staff of the society which includes a Government official of the rank 


to comply ‘with the lawful order or directions of the Registrar under the Act or the 
Rules. This is yet another limb of section 72 which vests in the Registrar the juris- 
_ diction to act and supersede. . Under section 65, an inquiry can be directed by the 
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apppears to us that no order as to supersession can be made without an inquiry or 
i ion as contemplated earlier. It is in this respect that the subjective opinion 


statute’ provides a particular course of action and makes it dependent upon the 
subjective satisfaction of a tribunal created by the Act, then the decision arrived at 
by the said tribunal, if it does not Violate the principles of natural justice and is 
bona-fide prima facie, then the Court cannot su titute its judgmont as if it were a 
Court of appeal over the said tribunal. In the instant case, however, not only the 


acceptance would be to encourage arbitrariness and throw overboard principles of 
natural justice. Undor these circumstances wo agros, though for a different reason, 
with Alagiriswami, J. k 


Now it has to bo considered whether the acceptance of the ratio in W.A. No. 113 
of 1969 by Alagiriswami, J., which also formed another course of his reasoning for 
allowing of the Writ Petitions is correct. "In fact, the reference to this Full Bench has 
been occasioned because the learned Judges who constituted the Division Bench in 
the first instance took prima facie a view contrary to that expressed in W.A. No. 113 
of 1969, which will hereafter be referred to as Writ Appeal. 


In the Writ Appeal, Anantanarayanan, C.J., and Natesan J., who constituted 
the Bonch, agreed with the contention of the Rogistrar of Co-operative Socicties that 
the committee under the Act being the governing body of the Society statutorily 
formed, is a permanent body, a logal entity with continuous existence notwiths in 
the charges in personnel. Speaking for the, Bench, Natesan, J., in the Writ 
Appeal, observed :— T 


` « Trys the Committee as such is not made under the Act a body corporate with 
perpetual succession and a common seal. But that does not affect the determina- 
tion of the question we are now called upon to decids............... But the crux of 
the matter is that no period is fixed for the life of the Committee, and its continued 
existence is secured in the provisions as to its constitution. We are clearly of the 
view that for initiation of proceedings under section 72, there can be no question of 
previous committes and present committee. Action can be taken under the 
section against the governing body of the Bank as a legal entity having continuous 
existence, notwithstanding the annual retirement of one-third of the members-of 
the Committee and re-election in their place.” - 


To the above dicta, there .can be no exception. As’ a matter of fact, we have 
* notiood in this judgment the various provisions of the Act and the cause which might 
affect a change in the personnel of the committee - but nevertheless it is seen that 
the continuity of the committee is maintained for all purposes and it is not possible 
to uphold the view that the committee has to be truncated according to the physical 
personnel ‘constituing it from time to time, and thus truncated, thore is a snap in the 
chain of continuity of such a committee and, therefore, it should be deemed to be 
non-permanent. l : 


Inthe Writ Appeal, however, an opinion has been expressed that as the committee 
acts only through its members who enter into and exit therefrom from time to time, 


any aot -of omission or commission on which tho charges of suporseasion are to be 
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based must be related to the committee as constituted whén-supersession is proposed. 
According to the karned Judges, there must be some nexus betwoen the act com- 
aa of and the personnel constituting the committee and finally the learned 

udges observed that the virus infecting the society should be found in the committee 
when it is proposed to dissolve it. They were also of the view that the section in 
reality provides for action against the committee composed of recalcitrant members 
and le ic committees that could not be activated. Said the Division Bench :— 


“ Before any opportunity is given to the members of the governing body so 
constituted to set right matters, and before they have had time to take steps in 
that regard, is this body to be superseded under section 72 of the Act solely for the 
acts of their predecessors ? It may be that the Registrar will not doso. In 
our view, section 72 does not contemplate action in such a case, to supersede the 
committee in the circumstances would be abuse of powers....Equally, though the 
committee is an entity by itself, the Registrar can look to the realities behind the 
legal facade to ascertain the causes for the deterioration in the affairs of the society.’’ 


It would thus a from the latter portion of the ratio in the Writ Appeal that 
unless there is a link between the act the person or persons constituting the commit- 
tee then only the necessary hypothesis is available to the Registrar to act under section 
72 and ultimately sipersede the committee. . With respect to the learned Judges who 
decided the Writ Appeal, we are unable to agree that such is the foundation for the 
exercise of jurisdiction by the Registrar under section 72 of the Act. Once it is not 
ed ea as it is indisputable, that the committee as a staturoty body is a permanent 
a continuous one, then it cannot be-said that any change in the personnel of 
the committee would effect, a co ial change, in any manner whatsoever, 
in the statutory body as such. If such a limited scope and interpretation is to be 
given to such a statutory functionary, then it would cease to be a permanent body. 
Once it is conceded that the body is a legal entity with continuous existence, to say 
that the acts of commission and omission of the previous committee cannot be 
mechanically attributed to the succeeding committee unless there is a link between 
the act and the person or persons constituting the committee would be to whittle 
down the pronouncement made that the body 1s a permanent and a continuous one. 
Indeed such a wedging into its ‘legal character for'any purpose is irreconcilable, 
“Once permanent, always permanent,” can have no: exception. We are unable 
with respect, to aocept the reasoning that as the committee acts through human beings, 
it is essential that the impugned acts or the substance of the charges must be brought 
home to one or the other of the members of the committee physically constituting it. 
Subject to the other limitations provided for in the Act itself, it is open to the 
Registrar to take such action as indicated in the first of our judgment to call 
upon the committee functioning for thée'time being on behalf of the society to 
explain and show cause why it should not be superseded. The latter portion of the 
decision in the Writ Appeal creates, in our opinion, a'limitation which cannot be sup- 
ee ee of the Co- 
tive Socisties Act. e are, therefore, unable, with respect, to agree with the 
o tions made by the learned Judges in tho Writ Appeal and excepted above. 
We hold that all other circumstances, data and material being available or made 
available to the Registrar of Co-operative Societies in the manner indicated by us, 
he would be within his jurisdiction to take action under section 72 against the com- 
mittee which at or about the time of action was functioning as committee of manage- 
ment of the socitey notwithstanding the fact that the charges imputed or defects 
noticed or irregularities complained of were those attributable to or referrable to the 
administration, management and conduct of an earlier committee and notwithstand- 
ing also the fact that the committee against whom the show cause notice is issued 
consists of persons wholly or partially different from those constituted the earlier 
committee of committees. f 
In the result, however, the Writ Appeals are dismissed, but in the circumstances 
there will be no order as to costs, l ; 


V.M.K. Appeal dismissed. 
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G al Original Jurisdiction.) - 
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T State of Madia e by the Acomplia Control- fo 2 


ler, Madras‘and another way te: Respondents . 


Madras. Buildings (Lease oud Ran Cont Ae (XVIII of 1960), sections 3 (3), 21 and 
Ls papers a building ( a monthly rent over Rs. 250)—Conversion mto 
non-residential Allotment under section 3 (3) if ouiside the jurisdiction of the 
A BET ‘building can be converted into a non-residential are only 

with the permission in writing of the Controller. Controller is defined e Act 

* (XVIII of 1960) as the person appointed to perform the functions of a Control- 

- Jer under the Act and that term refera to the Rent Controller, whereas the officer 

‘who fictions under section’ g (3)-th allotting the building for Governmental 

- is the authorised officer and not the Controller. The Accommodation 

- Controller has"no- power to convert, a residential building into a non-residential 

building. -When the Accommodation Controller passed the impugned order, 

- he was allotting a resides dal building to: the end respondent fixing the deed at 

Rs. 450. --A residential building with a monthly rent over Rs, 250 being exem 
from the operation of the Act, the rder f was outside the jurisdiction o r 
Accommodation’ Controller. The order the Accommodation Controller has, 
-therefore to be quashed. ; i 


Petition aade Article 226 of the Constitution of India, praying that in the 
circumstances stated therein, and in the affidavit filed therewith the High Court 
will be pleased to issue a Writ of Gertiorari calling for the records in the proceedings 
in No. A. 10-24060/65 relating to No. 92, Rayapettah, High’ Road, 
Mylapore, Madras on the file of the em a and quash: the order of ‘allot- 
ment No, A, 10.24060/65 dated 13th October, 1965 and made therein. T 


Re ‘Matkfubutham : and I; S. Sundaresa Aiye, for Petitioner. 


S. T. Ramalingam, for the. Government Plcader, for Respondents 
The: Court, made the’ following au a ee a 


. OrpER.j—This tition is filed by the: landlord of a No. 92, Ro petah 
High Road. The building was let out to a tutorial Coll from, 1960 29 1964. 
The tenant vacated the premises on 1st April, 1964 aad he petitioner occupied 
the building for his residence. On 21st September, 1965 the petitioner informed 
the Accommodation Controller that:he had vacated his premises 92, Royay 
Road on 15th September, 1965. He also stated that he desired to let out 
the building for non-residential purposes to the Director, Coaxial Cable project, 
Ordinance Lines, 2nd respondent in this petition, on a monthly rental of 950. 
The Accommodation Controller was asked to accord his permission. On 27th 
tember, 1965 the Accommodation Controller. issued an order under a 
3 (3) of the Madras Buildings (Lease and Rent Control) Act, suet cin 
the petitioner that the. premises was required for Governmental p sh 
premises should not be occupied by the landlord, but should be Daada over (o 
the person authorised .by the Accommodation Gontrollėr. On I gth October, 
1965 the'Accommodation Controller allotted the to the Director, Madras 
Ernakulam Coaxial Cable Project for locating Pe office from aist September, 
1965 and fixed the rent of the premises at Rs. 450 subject to the fixation of fair rent 
The validity of this ordet is questioned by the Petitioner. . a . 
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-By his letter dated gist September, 1965 the petitioner inti vacancy 
of premises 92, Royapettah High Road, Madras, by his Gatsby aan subject 
of this letter is noted as ‘ notice of vacancy.and permission to let out.’ The peti- 
tioner cannot be heard to contend, that this is not a notice intimating vacancy. 
It is no doubt true that the petitioner has prayed for permission to let out the build- 
ing for non-residential purposes to the gnd respondent. But that™will not help 
the petitioner as the letter is clearly one of notice of vacancy. The Accommoda- 
tion Controller will be-within his rights in taking over the premises’ fand allotting 
it fof Go¥mmental purposes un Section 3 (3) within -seven-sdays. from 
the receipt of the notico But section g0 of the Ket exempts from the opera- 
tion of the Act residential building occupied by one tenant if thd monthly rent- 
paid by him im respect of that buil exceeds Rs. 250. If the rent of the building 
in question is less than Rs. 250 the Accommodation Controller would be within 
his powers. Butit is seen from the impugned order that the rent was fixed at 
Rs, 450. It is stated that at the request of pe ee a the Accommodation Control 
ler treated the building.as a non residential building for which exemption under 
section 30 is not applicable and therefore he was within his rights to allot the build- 
ing for Governmental purposes. The question whether the building Was | 
for residential or non-residential purpose from 1960- to.1964-when it was im.the 
occupation of the tutorial college need. not be decided... Even, if it is taken that 
it was used for non-residential purpose the building was vacated op, 1st April, 1964 
and subsequently it was in the occupation of the petitioner. ection 21 of the 
Act prohibits the conversion of a residential, building into a,non-residential building 
xcept with the permission in writmg of the Controller.. ‘Theré.is no such bar 
ing the conversion: of non-xesidential building mto:a residential building. 
e can: be no dispute as to the nature of the user of the building when the peti- 
tioner was in occupation when he. was residing init between April; 1964 and. 21st 
September,’ 1965: The building was undoubtedly a residential one. No doubt 
the petitioner had applied to the Accommodation troller’ for ‘permission to con- 
vert it into a non-residential ‘building and td let it tó the-ynd respondent. ‘A resi- 
dential building can`'be converted into’a non-residential building only- with the 
permission in writing of the Controller. Controller is defined’ib:thé Act-as the 
person appointed to perform the.fumctions of a Controller under the Act and that 
term refers ‘to the Rent Controller, whereas the Officer who functions under‘section 
3 3) in allotting the building for Governmental purposes is the authorised officer 
and not the Controller. The Accommodation-Controller Has no power to convert 
a residential building into a non-residential building. : When the ‘Accommodation 
Controller passed the impugned order, he was allotting a residential building 
to the 2nd respondent fixing the rent at Rs, 450. A residential building with a 
monthly rent over Rs. 250 being exempted from the operation of thé Act, the build- 
-ing was outside the jurisdiction of the Accommodation Controller. The order of 
the Accommodation Controller has to bè quashed on this ground.: = <> 8R} 4 
'. The petitionis allowed and the allotment of the, building by the Accomimoda- 
tion Controller to the and‘resporident is quashed. The premises will be released 
for the occupation of the petitioner. Time for givmg vacant possession three months 
from this date. ‘No order as to Costs. _ | a 
_ + VME. Res, vas ee a Petition allowed. 
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_, IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
. +; PRESENT :—MR. Justice M. M: Iman. o 
B. Swila and another l : Appellant*® 
0. l l n 
Saraswathi Ammal and others i 4 «= Respondents. 


Civil Procedurs Code (V of 1908), Order 21, rules 66 and go (Mad.)—Application by 
decree-holder for reducing the upset price—Fudgment-debtor if entitled to notice— 
Failure to give notice if constitutes material in egularity or illegality within rule go. 
Under Order 21, rule 66 as amended by Madras High Court, there is abso- 

~ tutely no provision for the Court to fix any upset price. It is open to the Court, 

if the circumstances of the case justify, to arrive at its own valuation and fix the 
‘upset price; but the Court is under no obligation to fix it. Thus when the Court 
fixes the upset price or modifies either by way of enhancement or reduction of 
the upset price orginally fixed, it cannot be said that the Court is acting pursuant 
to the obligation im upon it under Order 21, rule 66. Therefore, from 
the point of view of the provision contained in Order 21, rule 66, it cannot be 
said that, whenever the Court fixes the ‘upset price or alters the upset price, it is 
under an obligation to give notice to the judgment-debtor. Consequently, the 
failure to give notices to the judgment-debtor of an application for reducing the 
upset price will not constitute material irregularity or illegality so as to come 
‘with the scope of Order 21, rule go. 


- _ Nor can it be contended that independent of Order 21, rule 66, the judgment 
- debtor is entitled to notice whenever the Court alters the upset price as required 
by the decree-holder. The reason is this. When the Court fixes the u price 
in a sale proclamation, the Court is not determining the ights of any of the parties 
before it and the fixation of upset price ; may be an indication of the probable 
price which the property may fetch from the pdint of view of the intending bidders, 
but it is not binding either on the decree-holder or the judgment-debtor or even 
Appeal against the order of the Sub-Court, Tiruchirapalli in E.A. No. 297 of 

1964 in O.S. No. 107 of 1953. ` a l - p 

P. Balasubramaniam, for Appellant. 


C. S. Stweamixathan, for Respondent. 

The Court made the following | 
~ _ Orprr.—This is an appeal against an order of the learned Second Additional 
Subordinate Judge, Tiruchirapalli, dated 21st ul, 1965, dismissing E.A. No. 297 
of 1964 in O.S. No. 107 of 1953. The said E itself was filed by de esa toe 
defendants 3 and 4 in O.S. No. 107 of 1953, under Order 21, rule go, Civi ure 
Code, for setting aside a sale of the house pro sold m execution of the decree 
passed against them in O.S. 107 of 1953'on roth June, 1963., The sale was knocked 
down in favour of the first respondent for a sum of Rs. 2,05,000, on 19th June, 
1963 and the application was filed on 17th July, 1963. In the said application, 
the ap ts herein had taken the following three grounds for the purpose Of set- 
Ong aside the sale; (1) due notice of the execution or of the application, to reduce the 
upset price has not been served on the petitioners; (2) the property has been sold 
for a grossly inadequate price inasmuch as the decree-holder has been able to knock 
off the property for a price which will be a third’ of its real value; and (3) that by 
reason of the fraud committed by the decree-holders in getting the upset price 

is., without notice to the petitioners, the property did not fetch a proper 

price at the sale ,with the result that the sale held on roth June, 1963 ted in 
substantial prejudice to the appellants. 





-_ = 
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~, The learned Second Additional Subordinate Judge came to the conclusion that, 
with regard to the application filed by the decree-holder for reduction of the upset 
price previously fixed, the app ts herein were not entitled to any notice, and 
therefore there-was no i ity or illegality of the conduct of the sale. : With 
regard to the second point, the learned Judge came to the conclusion that the pro- 
perty was not sold for an inadequate price and consequently the appellants herein 

not suffered substantial injury on account of any irregularity in the matter of 
the publication of sale as-contended for on their behalf. 


Before I deal with the point urged before me, it is better to refer‘to the fact® 
that had taken place anterior to the sale of the property, as stated by the learned 
Subordinate Judge himself, in the judgment, the correctness of which was not dis- 
puted before me: . f - 


“The execution application for attachment and sale of the property of the 
j ent-debtor, the late Thiagaraja Bhagavathar was filed as early as 5th 
ber, 1959 against the heirs of the late M.K. Thiagaraja Bhagavathar of 
whom the petitioners are the ters. Notice was ordered under Order 21, 
rule 66, Civil Procedure Code, in the said application on 17th March, 1960. As 
the petitioners herein were not served,’ fresh notice was ordered on 22nd April, 
aan agth June, 1960. The said notices were returned with endorsement 
t affixed and hence on 29th June, 1960, the Court was pleased to order fresh 
notice by substituted service for 22nd July, 1 The substituted service ordered 
was effected on the petitioners and since cy were absent they were declared 
ex parison ist August, 1960 after accepting the service as sufficient. In those 
circumstances it will be idle now to contend that no notice was issued to them 
under Order 21, rule 66, Civil Procedyre Code. As regards the other complaint 
, that they were not served with notices for the subsequent applications for the 
reduction of upset prices it is found that originally upset price was fixed at 5 lakhs. 
As the property was not sold the decree-holders filed an application under E.A. No. 
807 of 1960 for thé reduction of upset price from five lakhs to two . In that 
petition also notice was ordered on 14th December, 1960 for gth January, 1961. 
As the petitioners were not served for that hearing date a fresh notice was also 
ordered and since these petitioners were absent on the date of hearing they were 
` set ex parie. Then the upset price was reduced to Rs. 4,05,000. There were no 
bidders for that sale, The decree-holders filed E.A. No. 810 of 1962 to reduce the 
' upset price from Ras. 4,05,000 to Rs. 1,50,000, Again notice was ordered in this 
application to the petitioners for 18th December, 1962, Fresh notice was also 
ordered on 18th December, 1962, for the hearing dated 19th January, 1963. 
- As the petitioner’s brother Ravindran alone appeared in that application and 
the petitioners were absent they were set ex parts and after hearing the arguments 
advanced on behalf of the brother of the petitioners upset price was reduced to 
Rs. 3,50,000 even though the decree-holder wanted the upset price to be reduced 
to Rs. 1,50,000. No doubt at this stage the decree-holders filed an application in 
E.A. No 156 of 1963 for permitting the first respondent herein to bid and set off in 
the sale to be held on grd April, 1963. Since that sale also could not take place 
for. want of bidders the decree-holders respondents filed E.A. No 222 of 1963 on 
8th April, 1963 to reduce the upset price from Rs, 3,50,000 to Rs. 1,50,000 and 
notice was ordered for 11th April, 1963. As the decree-holders’ pleader wanted 
to have the sale proclamation issued during the summer tecess and was , anxious 
to bring the property to sale at least after the reopening of the Court the petition 
was heard without notice being taken to the petitioners herein and was ordered. 
Under that application the upset price was reduced to Rs. 2,00,000, after hearing 
the Counsel for the petitioner’s brother ‘Ravi ie | 
Thus it will be seen that the original sale proclamation was settled after notice to 
the appellants herein as required under Order 21, rule 66, Civil Procedure Code, 
and after setting them ex - . Three attempts were made to sell the property and 
since no bidders came forward, applications were filed to reduce the yee price 
originally fixed by Court and except with regard to the last application, E.A, No. 222 
25 : 


~~ 


, 
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of 1963,,in all other applications notices were taken tọ the appellants but they 

remaineg,ex parts, Consequently, the.question that arises for consideration,is whe- 

ther the failure to give notice to the appellants in E.A. No 222.o0f 1963 which was- 

an application for reducing the upset price constitutes material 1 ity or 

ill , 80 as to come within the scope of Order 21, rule go, Civil ure 
e, entitling the appellant to have the ‘sale:set aside, -~ pan ena 


Zi ee ea 

Learned Counsel for the appellants contended that, since the upset price was 
fixed as of the sale proclamation settled under Order a1, rule 66, Civil Pro- 
cedure e, the appellants are entitled to ‘notice, whenever any change or altera- 
tion or modification is contemplated in anything that is contained in the said sale 
“proclamation. I may straight away point out that, under Order 21, rule 66, 
Civil Procedure Code, as amended by this Court, there is absolutely no provision 
for the Court to fix any upset. price and all that the rule requires the Court to do is 
to mention the valuations of the property as given by the decree holder as well as 
by. the- judgment debtor: ` Jt is open to the Court, if the circumstances of the case 
ify, to arrive at its own Valuation and fix the upset price ; but the Court is under 
no obligition under the statute to fiz the upset price.’ Therefore, when the Court 
fixes the upset price or modifies either by'way' of. enhancement or reduction of the 
‘upset price originally fixed, it cannot be said that the Court is acting pursuant to the 
obligation imposed upon it under Order 21, rule 66, Civil Procedure Code. There- 
fore, from -the point of view `of the provision contained in Order 21, rule 66, Civil 
Procedure Code, it cannot be said that, whenever the Court fixes the upset price or 
alters the upset. price; itis under an obligation. to give notice’ to the judgment- 
debtors, i Pad ; 

~ : ‘ a Dec ies - í à 4 4 
Then the quéstion arises whether, independent of Order 21, rule 66, Civil Pro- 
ure Code, the’ judgment-debtor is. entitled to notice, whenever the Court, as 
required by the decree-holder; alters the upset price. ‘In my opinion, a judgment- 
‘debtor is not entitled to any such notice. The reason is this, When the Court 
fixes the upset price in a sale proclamation, the Court is not determining the rights 
‘of any of the parties before it and the fixation of upset price. may bean indication 
of the probable price which the property may fetch from the point of view of the 
intending bidders ; but it is not binding either on the decree-holder o1 the judgment- 
debtor or even on the’ Court: Notwithstanding the fixation of the upset price and 
notwithstanding the fact ‘a bidder has offered an amount higher the upset 


¢ 
t 


price, it is still open to the judgment-debtor to go before the Court and allege that 
the property has not fetched the proper price; and, he can have the sale set aside, 
‘if he can establish that the inadequacy of the price is the result of material irregu- 
larity or fraud in the publication, or the conduct of the sale.,, Consequently, the 
fixation of the upset price by the Court, does not affect the rights of any of the parties, 
and it is pot, therefore, open,to the j t-debtors:to contend that independent 
ef Order 21, rule 66, Civil Procedure they are entitled to: notice of an applica- 
tion filed by the decree-holder for reducing the upset price. As a matter of fact, 
there had been a view in this Court that fixation of upset price is not a judicial act 
but merely an administrative act, because of the reason that it does not affect the 
rights of any parties, _ 


Mr. P. Balasubramaniam, learned Counsel for the appellants, drew my atten- 
tion to the decision of this Court in Yellappa Naidu y. Venugopal J, aidu!, and Kuppammal 
v. Devendra Iyer*, In my opinion, none of these decisions supports the case of the 
appellants in this case, ese decisions merely lay down under Order 21, rule 66, 
Civil Procedure Code, the Court has an obligation to mention the valuations given 
by the decree-holder as well as by the judgment-debtor, but it cannot designate both 
these valuations as upset price. .On the other hand, Mr. Balasubramaniam was 
not able to: bring to my notice any. decision of this Court holding that failure to give 
notice of. an application to reduce-the upset price will constitute matetial irregularity 
——————  — a 
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or fraud either in the publication or conduct of the sale, “so as to enable the judgment 
debtor"to have the såle set aside under Order 21, rulé go, Civil Proceduré?Cods. 
Under ‘these circumstance, I am of opinion that the conclusion of the lower Court 

on this point is correct and does not call for any interference. l 


No other point was urged before me and hence the appeal is dismissed. But 
there will ga no order as TO COSI 
vV a. Lye `. Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. i 
PRESENT :—Makr. Jusriaœ K.S. VENKATARAMAN, 
Chinnaswami Mudaliar and another ` .. Abpellants* 
De 


Rajalakshmi Ammal and another | Respondents. 


Transfer of Property Act (IV of 1882), section 3 Unregistered sale desd—Averment 
pt Gate nal Alleged possession, i aments noe of i 10 tha defer 
rusts Act (LI of 1882), section 91..,;, re “gs 


Under n 3 of the Transfer of Property Act, the possession of the plaintiff. 

_ if true, would be'notice to the defendants of the title Gnder which the plaintiff was 

in possession from 1952. At the same time, it is clear that the plaints cannot seek 

- to affect the defendants (purchaser of the property) with notice Of Exhibit A-2 

_( sale deed in her favour) except by proving the alleged possession 

of the plaintiff from 1952, because that is the only averment in the. ee relevant 
on the question of notice to the defendants, 


Appeal against the order of the Court of the Subordinate J -Cuddalore 
dated 23rd July, 1965 n made in A,S.No. 385, of 1964 (O.8.No. 92 of 1963, D.M.C. 
Kallakurichi), i 


T.V. Balakrishnan, for Appellant. k i 2 ~ & 
| V. Krishnan, for Respondent. e i 7 2 
The Court delivered the following j 


Jupcment::—This is an appeal’ against an order of remand. Defendants: I- 
and 2 are the appellants. ‘They are brothers. “The second ‘defendant purchased 
the property in question, a'small house site of 2 cents, frorn the owner, the third 
‘defendant, under a registered sale deed, Exhibit B-r dated 2oth February, 1956, 
for a sum of Rs. 80. The Plaintiff brought the suit for a declaration of her title 
and possession, claiming under a sale deed from the same third defendant Exhibit 
A-1, dated 21st September, 1957, for Rs. 100. Though that sale deed is after Exhibit 
B-1, the case of the plaintiff is that as early as on 29th June, 1952, under Exhibit A-2, 
che tind detendant sold the Koperty we hee Ge Ba 100 and ut her in possession, 
but did not get the sale deed registered. ‘The plaintiff alleges chats in 1961 the defen- 
dants trespassed into the property and hence the suit, 


The learned District Munsif held that Exhibit A-2, was not genuine. One of 

= reasons given by him for his conclysion is that in Exhibit B-2, dated gth July, 
1953, a registered mortgage executed by the plaintiff in favour of one Kuppanna 
undar relating to pee ee eee eee ae described as a 
boundary and as bel to the third defendant. The learned District Munsif 
points out that if the plaintiff had been t in possession of the suit site in 1952 
itself, though only under an unregistered deed, the suit site would not have been 
described as still belonging to the third defendant. The learned ‘District Munsif 
found that the plaintiff had not proved possession from 1952. In view of these findings 
that Exhibit A-2' was not genuine and on the question o possession of the plaintiff 
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from 1952, the learned District Munsifhad no difficulty in holding that the sale 
deed, Exhibit B-1,'in favour of defendant 2, would have to prevail over that to 
the plaintiff. ' ae 

In appeal, however, the learned Additional Subordinate Judge, without giving his 
findings on the genuineness of Exhibit A-2 and the case of the plaintiff having been 
in possession from 1952, has observed that it was necessary to frame an issue and 
record a finding thereon, whether defendants 1 and 2 had knowledge of the sale 
deed, Exhibit A-2, dated 29th June, 1952, and on this ground he has set aside the 
lata ae and decree of the learned District Munsif and remanded thè suit for fresh 
tr ; ; 


Sri V. Krishnan, learned Counsel fox the respondent-plaintiff, refers to section 
91 of the Trusts Act. It is as follows :— ' - 


“ Where a person acquires pro with notice that another person has entered 
into an existing contract affecting that property, of which specific performance: 
could be enforced, the former must hold the property for the benefit of the lattèr- 
to the extent necessary to give effect to the contract.” 


Sri T.V. Balakrishnan, learned Counsel for the appellants, concedes that section 91 

will govern the decision of this Case, But it is obvious that in order that section 91 

can bé invoked -by the plaintiff, it is necessary to prove, first of all, that the un 
tered sale deed, Exhibit A-2, is genuine. That question had got to be decided 

by the learned Subordinate Juge. If that question was decided against the plain- 
tiff, no further question would arise and the suit would have to be dismissed. It was 

wrong-on the part of the learned J to have remanded the suit without deciding 
the question of the genuineness of Exhibit A-2. - “` Dos : 


Assuming that Exhibit A-2 is found to be genuine, the further question would 
arise whether the defendants had notice of Exhibit A-2 when they took the sale deed, 
Exhibit B-1. On this point, Sri T.V. Balakrishnan, learned Counsel for the appel- 
lants, contends that the plaintiff has not ifically pleaded in her plaint that the 
defendants had notice of Exhibit A-2 and that therefore it is not open to the plaintiff” 
to raise that question at all, It is true that the plaint does not specifically say that 
the defendants had notice of Exhibit A-2. But the plaint states as a fact that the 

laintiff had been in continuous possession ‘and enjoyment of the propetty since- 
une, 1952. Under section 3 of the Transfer of Property Act, the possession of the 
plaintiff, if true, would be notice to the defendants of the title under which the plain-. 
tiff, was in possession from 1952. At the same time, it is clear that the plaintiff cannot. 
seck to affect the defendants with notice of Exhibit A-2 except by proving the alleged. 
possession of the plaintiff from 1952, because that is the only averment in the plaint- 
relevant on the question of notice to the defendants. When the plaintiff filed her 
suit, she must have been aware that her sale deed. Exhibit A-1,.was later in point 
of time than the sale deed, Exhibit B-1, and that the only way the plaintiff could dis 
place Exhibit B-1 was by relying on Exhibit A-2 and the notice thereof to the defen- 
dants. The only averment made on the question of notice to the defendants was 
the possession of the plaintiff from 1952. Hence it is obvious that on the question 
of notice to the defendants of Exhibit A-2, the only relevant fact which could be 
proved by the plaintiff is the possession of the plaintiff from 1952. It may be 
added that the plaintiff was aware of the necessity of proving that the defendants had. 
notice of Exhibit A-2, ‘because a question was put’to the first defendant as D.W. 1 
in cross examination that the defendants had knowledge of Exhibit A-2. re 8 
The position therefore is that learned Subordinate Judge was not justified in. 
sctting aside the judgment of the learned District Munsif and remanding the suit. 
See also the decision of this Court on Order 41, rule 29,Civil Procedure Code, quo- 
ted in Chianan Ambalam v. Ramiah Moxiam}, and Achammal v. Kistama Naidu’..'The 
earned Subordinate Judge should have disposed of the appeal with reference to- 
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Order 41, Tule 24, Civil Procedure Code. He should frame an additional issue 
whether the defendants had notice of Exhibit A-2, and in considering that question 
he could incidentally go into the question of the plaintiff’s possession from 1952. 


The t of the learned Subordinate Judge is accordingly set aside and 
the appeal—A.S.No. 385 of 1964 1s remanded to him for disposal according to law 
and Order 41, rule 24, Civil Procedure Code, and in the light of the observations 
contained in this Judgment. The appellants will get the costs of this appeal from 
the Respondent-Plaintiff, No leave. 


V.M.K, —— Order accérdingly. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction.) 
PRESENT :—Mr. Justice P.S. KAILASAM, 
Ramakrishna Reddiar Se ee ree Petitioner” 
D. 


The Deputy Registrar of Go-operative Societies, Chingleput 


and another -. Respondents. 
Madras Co-operative Socistiss Act (LIII of 1961), sections 28 (1) (b) and 28 (2) (a) and 
} body—Membershit—Disqualificaion—Removal— Subse- 


rule 

quent payment of arrears—Effect. 

Section 28 (2) of the Madras Co-operative Societies Act provides that a member 
of the committee shall cease to hold his office as such if he becomes subject to any 
of the disqualifications in sub-section (1). Reading sections 28 (1) (b) and 28 (2) 
(a) together, a member of the committee shall cease to hold office if he is In default 

r a period ing three months. Rule 40 (2) says that on the issue of an 
order under sub-rule Gde member concerned shall cease to be a member of the 
committee (Governing Body). Rule 40 (1) enables the Registrar to direct the 
removal of a member, if such member is or has become disqualified to continue 
as a member. When oncè such an order is passed under section 28, the 
shall cease to hold office from thẹ date of disqualification and not from the date of 


 the-order. The payment of arredis subsequent to the disqualification would 
" not in any way affect the question. 


Petition under Article 226 of the Constitution of India praying that in the cir- 
cumstances stated therein, and in the affidavit filed therewith the High Court will 
be pleased to issue a writ of certiorari calling for the records in R.Q.No. 980 of 
I D dated roth July, 1968 on the file of the Deputy Registrar of Co-operative 
Societies, Chingleput and quash the order made therein. 

T.R. Srinivasan, for Petitioner. 

S.T. Ramalingam, for Government Pleader, for tst Respondent. 

R. Sundaravaradhan, for 2nd Respondent. 

The Court made the following 


Orver.—This petition is filed by a member of the Governing Body of the 
Acharapakkam Co-operative Supervising Union against the order of the Deputy 
Registrar, holding that the petitione: had incurred the disqualification referred to 
In section 28 (2) (a) read with section pn (b) (t) of the Madras Co-operative 
Societies Act and directing his remo from membership of the Governming 
Body of the Acharapakkam perative Supervising Union. 


. The petitioner borrowed from Acharapakkam Rural Bank two amounts of 
Rs, 1,000 which were payable on goth April, 1967 and 8th October, 1967. The 
amounts were due for morethan. res months, and were paid on 18th January, 


pe 
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1968 and 23rd January, 1968. On a communication from another member of 
the Governing Body, the Deputy Registrar issued a notice on 23rd May, 1 
to the coon to show cause why he should not be removed from mem i 
of the Governing Body of the Supervising Union. ‘The petitioner gave an explana- 
tion on 18th June, 1968, stating that he had left instructions with the Secretary to 
adjust the moneys standing to his credit and that of his family for these loans and 
the Secretary failed to carry out his instructions. The Deputy Registrar conducted 
an enquiry after obtaining the explanation of the petitionerson roth July, 1968, and 
ordered the removal of the petitioner from the Governing Body of the Acharapakkam 
Co-operative Union Limited. ‘ 

Section 28 (1) is'as follows : 

‘“ No person shall be eligible for being elected or appointed as a member of a 

(a) eeeeocnecs @mrececescseeseceenene or i » i r L 


(b) (ù ee ee E E 
of any loan or loans taken by him for such period as is prescribed in the bye-laws 
__,.of the society concerned or in any,case for a period exceeding three months,” 
On the facts, there is no dispyte that thé petitioner was in-default for a period exceed~ 
ing three menths. Section 28 (2) provides that a member of the ¢ommittee shall 
cease to hold his office as such if he becomes subject to any of the disqualifications 
mentioned in 8ub-section (1). Reading sections 28 (1) (b) and 28 (2) (a) together, 
a member of the committee shall cease to hold office if he is in default for a peri 
exceeding three months. The disqualification will commence when the petitioner 
is in default for a period exceeding three months. The contention of the learned 
Counsel for the petitioner is that though the petitioner might have come by this 
_ disqualification, if the loans taken by the petitioner had been paid before the peti- 
tioner ceased to be a member by the orders of the Registrar under Rule 40; the 
i ification will not attach to him and he will not cease to be a member, Rule 
40 (1) of the Madras Co-operative Societies Rules, 1940, reads as follows : 


‘¢ The Registrar may, by order in writing, direct the removal of a member of 
the committee from such membership, if, in the opinion of the Registrar, such 
member is or has become disqualified to continue as a member thereof under sub- 
sections (1) (2), (3) (4) or (5) of section 28,” | 


The proviso to the rule requires that no member of the Committee shall be remo 
without that member being given an opportunity to make his representations, 
Rule 40 (2) says that on the issue of an order under sub-rule (1), the member con- 
cerned shall cease to be a member of the committee. Rule 40 (1) enables the 
Registrar to direct the removal of a member, if such member is or has become 
i ified to continue as a member, Under section 28 (1) (b) read with section 
28 (2) a member of the Committee shall cease to hold office if he is in default to the 
i for a period of three months, Under the section the member shall cease 
to hold office on the date when there had been default for three months and the 
subsequent payment will not in any way take away the disqualification, Learned 
Counsel placed much reliance or rule 40 (2) and submitted that-a member will 
cease to be a member only on the date of the issue of the order under rule 40 (1) and 
that, before that time, if the payment had been made there is no default, and the 
member will not cease to be a member. This contention cannot be accepted, 
The question whether a person has come by a disqualification or not is for the 
Regi to decide and when a member is or has become disqualified under 
section 28 (1) (5) read with section 28 (2), the Registrar has to take proceedings and 
issue an order as contemplated. When once such an order is passed under section 28, 
the member shall cease to hold office from the date of disqualification and not from 
the date of the order. . Rule 40 (1) cannot over-ride the specific language of section 
28. Whether a member has come by disqualification or not has to be decided by 
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the Registrar and when once it is decided that he had come by the disqualification, 
the ceasing from membership would be from the date’of the disqualification. The 
pameli of the arrears subsequent to the disqualification would not in"any way 
ect the question. j 
The order of the Deputy Registrar is therefore correct and this petition is 
dismissed. No order as to costs. ' i 


V.M.K.. P — Patition dismissed . 
’ INTHE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Justroz P. RAMAKRISHNAN. 


The Management of Hotel Asoka, Madras, by partner L. G. 
Balakrishnan i .. Petitioner” 


D. , ; 
The Labour Officer II, Madras and another : oo Respondent 


Madras Catering Establishments Act (XII of 1958), section 19 (2)—Jnterpretation— 
Power of ths appellate authority (Labour O fficer)—Addthonal evidence, if could be taken. 


"The power of the appellate*authority’under section 19 (2) of the Madras 
Catering Establishments Act, 1958 should be construed in the widest manner 
possible so as to take in also the power to take additional evidence,where the needs 

_ of the case call for it. The appellate officer can come to a decision whether the 
evidence adduced had made out that the worker was guilty of misconduct 
by the management, A reference to the impugned order shows’that the Labour 
Officer in his turn weighed the evidence let in by the management and came to. 
the conclusion that it did justify the finding of the domestic enquiry office. 


Petition under Article 226 ofthe Constitution praying the High Court to issue 
a writ of certiorari calling for the records in D.Dis. No. 1500 of 1965 dated 15th 
November, 1965-G. No. 19 of 1965, Labour Officer II, Madras and quash the same. 


A. R. Ramanathan, for Petitioner. 
R. Ganssan, for Respondent. © 
The Court made the following 


OrpEr.—The petitioner is the management of a hotel concern in Madras. 
It has filed this writ petition under Article 226 of the Constitution of India i 
inst the order of the first respondent, the Labour Officer IT, Mylapore, ras, 
allowing the appeal of the 2nd respondent D. Kanthiraj, a worker in the hotel. 


Though threé charges were framed against the worker by the management at 
the domestic enqui , it actually pressed against the worker only the chase nat 
during working hours, he carried “ on vigorous trade. union activities within the 
premises of the hotel by holding unauthorised discussions with co-workers.” Two 
witnesses were examined by the management in support of the charge and they 
were cross-examined, ‘The worker also gave his explanation. The management 
accepted the findi of the enquiry officer that the worker was guilty of the charge 
and dismissed him from service. Relying upon the provisions of section 19 (2) of : 
the Madras Catering Establishments Act, 1958; the worker to the ae 
Officer. That officer in the appeal held that the evidence adduced by the manage- 
ment in support of the charge was not reliable and was not sufficient to support the 
charge. He allowed the appeal and directed the management to reinstate the worker 
with continuity of service and payment of two months back wages. It is against 
this order that the present writ petition has been filed. À 


The scope of the power exercised by the Labour Officer functioning as the appel- 
late authority under section 19 (2) of the Madras Catering Establishments Act, 1958 
a eB ae ee 
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has been laid down by a Bench of this Court in Srirangam Fanopakera Bank v. Rangaraja+ 
where at 226, itis stated that the power of the appellate authority under section 
41 (2) of the Act (that decision dealt with the Madras Shops and Establishments 
Act and section 41 (2) of that Act is tn pari materia with section 19 (2) of the Madras 
Catering Establishments Act, 1958) should be construed in the widest manner pos- 
sible, so as to take in also the power to take additional evidence, where the’ needs 
of the case call for it. In the same decision it was held that no analogy can be 
drawn between the powers conferred on the Labour Court under section 41 (2) 
of the Shops and Establishments Act (or 19 (2) of the Madras Catering Establish- 
ments Act, 1958) and the power of a Labour Court while dealing with a reference 
under the Industrial Disputes Act to interfere with the decision of a domestic 
‘Tribunal. The power of interference in the latter case is much more restricted, 
namely, bemg confined to cases where the domestic tribunal has given a decision 
which amounts to victimisation or which is oppored to natural justice and is mala 
Jids or amounts to an unfair labour practice. But the appellate power under the. 
Madras Catering Establishment Act is definitely wider and the appellate officer 
can come to a decision whether the evidence adduced had made out that the worker 
was: et of the misconduct alleged by the management. A reference to the 
impugned order shows that the Labour Officer in his turn weighed the evidence 
let in by the management and came to the conclusion that it did not justify the 
finding of the domestic enquiry officer. The first point on which the Labour 
Officer stressed is that the enquiry officer gave a finding that the worker had intimi- 
dated the other workers to join the union when none of the witnesses had spoken 
to such intimidation. Another finding of the enquiry officer was that the worker 
concerned carried on trade union activities without doing his normal work, and on 
this point also there was no evidence. The statement of the witnesses amounted 
to the worker casudlly conversing with them about starting a rival union, at a time 
when the worker and the witnesses were engaged in duties under the management. 
But there is no precise evidence that he carried on organised propaganda without 
attending to his normal work. It was for this reason that Labour Officer 
seems to have made the comment that the enquiry officer ‘was quick to draw an 
inference adverse to the worker without any support for it from the evidence, and 
that therefore his finding must be viewed as . That apart, the Labour 
Officer has referred to other discrepancies in the evidence which made it unsafe 
to accept the evidence tendered in support of the charge. This method of approach 
to the evidence falls within the jurisdiction of the appellate authority functioning. 
under section 19 (2) of the Madras Catering Establishments Act, 1958 and cannot: be 
Coe ee eae proveedings, The writ petition is dismissed. No order as to 
costs. i : 
V.M.K. co = Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :-—Mr. Justigg K. SRINIVASAN AND Mr. Justicg R. Sapasrvau, 
M. Lakshmanan Chettiar and another - .. Adbpellants* 
ae | | 


palaniswami Chettiar and others | . Respondents 


Transfer of Property Act (IV of 1882), section 58 (a)—Scope—Mortgage desd dias the- 
maximum limit of advances—Mortgage deed, if could be enforced for the amounts 
advanced upto the maximum limit ard also for ths amount dus by way of interest, 

If a person takes a loan on the security of immoveable property and the mort- 
gage deed mentions, as it would naturally mention, the amount so lent as the 
amount secured by the mortgage, it could not be legitimately contended that 
the mortgagee cannot enforce the security for the accrued interest secured by the 

1. (1964) 1 LLJ. 221. 
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- documents on the ground that it has been mentioned in the mortgage deed that 
it 18 executed for the amount advanced. is 


A. mortgage deed providing the maximum limit of advances can be enforced 
not only for the amounts advanced upto the said maximum limit, but also for 
the amount due by way of interest. 


In the present case the plaintiffappellants are entitled to enforce the claim for 
the amounts due to them under each of the bonds upto the maximum limit 
mentioned in the documents so far as the principal is concerned and the interest 
on the said advances irrespective of the fact that the total amount of principal and 
interest is in excess of the maximum limits mentioned in the documents, 


Appeal against the decree of the Court of the Subordinate Judge (II Additional), 
Cuddalore in Q.S. No. 146 of rg6o. 


R. Gopalaswamy Iyengar and M. Srimtoasan, for Appellants, 


S. Tyagaraja Iyer, V. Syamalam, K. Gopalachari and K. Sarvabhauman, for 
Respondents. g 


The Judgment of the Court was delivered by 

Sadasivam, J.—Appellants filed the suit in the lower Court to recover Rs. 33,440 
on three registered security bonds, Exhibits A-1 dated 1st November, 1957, Exhibit 
A-2 dated 4th September, 1948 and Exhibit A-3 dated 6th April, 1951, executed 
by the first defendant in their favour for Rs, 5,000, Rs. 10,000 and Rs.¢3,000r 
tively, hypothecating the properties covered by the plaint 4, B and C Schedules 
respectively, The plaintiffs released some of the items of the hypotheca and sued 
to recover the amounts due to them from the remaining items alone, which. are 
described in the plaint D Schedule. The security bonds were intended to cover 
future advances upto the limit mentioned in each and such advances were evidenced 
by promissory notes executed by -the first defendant in favour of the plaintiffs, 
The learned Second Additional Subordinate Judge, who tried the suit, found that 
the security bonds; Exhibits A-1 to A-3 are true, that the promissory notes Exhibits 
A-4 and A-8 are fully supported by consideration that the arrangement pleaded by the 
first defendant in paragraph 4 of his written statement that by virtue of the plaintiffs 
being in possession of the properties covered by the nominal sale deed Exhibit 
A-32, dated 17th December, 1951 in favour of P.W. 2, Manickam Chettiar, the 
amounts due to the plaintiffs in respéct of their dealings with him have been dis- 
charged, is not true, that the first defendant and his son the second defendant are 
not entitled to the benefit of Madras Act IV of 1998 and that in the result the appel- 
lants are entitled to the amount claimed by them; he however granted a mo 
decree only to the extent of Rs. 15,000 over items 1 and 2 of the plaint D Schedule 
in respect of the security bonds Exhibits A-1 and A-2 and a mortgage decree for 
Rs, 1,200 with interest over items 4 to 6 of the plaint D Schedule in respect of the 
security bond Exhibit A-s on the ground that the security bonds could be enforced 
only upto the limit of the amounts mentioned therein and not in respect of the interest 
on the loans advanced; ard that item 3 of the plamt D Schedule now owned by the 
third defendant cannot be proceeded agaiast as it was released by an agreement 
between. the plaintiffs and P.W. 2, Manickam Chettiar, the veadee under Exhibit 
A-32, Defendants 4 and 5 are only subsequent alienees. There is no appeal by 
any of the defendants. ! 


The oniy two points urged by the learned Advocate for the appellants (plaintiffs) 
are that they are entitled to a mortgage decree in respect of the entire amounts 
claimed by them as the amounts claimed by them over and above the amounts 
secured under the documents Exhibits A-r and A-2 represent only interest and that 
as they have not released the house, item 3 of the plaint D schedule, they are entitled 
to proceed against that item also. 

The registered security bonds Exhibits A-1 to A-3 have been executed by the 
first defendant to secure furtue advances upto the limit of the amounts mentioned 

26 
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therein and the security bonds could be enforced only for advances upto the maxi- 
mum limit mentioned in the bonds. But the learned Second Additional Subordi- 
nate Judge has failed to note that though the plamtiff’s are entitled to claim larger 
amounts, they have confined their claims to the principal amounts mentioned in 
Exhibit A-r and A-2, and the interest thereon at 12 per cent per annum. The 
same question does not arise in T t of the third registered security bond, Exhibit 
A-3 as the plaintiffs have confined their claim to a sum of Rs, 1,200 in respect of 
the claim under that document, The maximum limit of future advances secured 
under the documents, Exhibits A-1 and A-2, could refer only to the principal amounts, 
and not to subsequent interest. It is meaningless to contend that if a person advan- 
ces moncys upto the limit mentioned in the m deed intended to secure future 
advances, he cannot claim a charge in respect of the interest on the ground that by 
so doing he would be exceeding the limit mentioned in the mortgage deed. The 
maximum limit fixed in the documents could refer only to futute advances and not 
to future interest on the amount so advanced, `. A mortgage has been defined in 
section 58 (a) of the Transfer of Property Act as the transfer of an interest in specific 
immovable property for. the purpose of securing the payment of money advanced 
or to be advanced by way of loan, an existing or future debt, or the performance 
of an engagement which may give rise to a pecuniary liability. In the latter part 
of section 58 (a) of the Act, it is stated that the principal money and interest of which 
payment is secured for the time being are called the mortgage money. Ifa person 
takes a loan on the security of immovable property and the mortgage deed men- 
tions, as it would naturally mention, the amount so lent as the amount secured by 
the mortgage, it could not be legitimately contended that the mortgagee cannot 
enforce the security for the accrued interest secured by the documents on the ground 
that it has been mentioned in the mortgage deed that it is executed for the amount 
advanced. In Allahabad Bank Lid. v. Benaras Bank Lid, the appellant-bank agreed 
to advance to the mortgagor a sum of Rs. 1,25,000 on the security of some properties 
and its was contended on behalf of the subsequent mortgagee, who filed the suit, 
that the appellant was entitled to priority under section 79 of the Transfer of Pro- 
perty Act only to extent of Rs. 1,25,000, and not for the subsequent interest. But 
it has been held in that decision that the appellant as the first mortgagee is entitled 
to priority as against the second mortgagee not only with respect to the principal 
advanced under the first mortgage, but also with respect to the interest on that 
amount and that section 79 of the Transfer of Property Act has no application in 
cases where no advance has been made by the prior mortgagee after the creation of 
the second mortgage. The principle of the decision shows that a mortgage deed 
providing the maximum limit of advances can be enforced not only for the amounts 
advanced upto the said maximum limit, but also for the amount due by way of 
interest, 


The learned Second Additional Subordinate Judge has relied on the decision 
in Jagannath v. Ramchandra*, in support of his finding that the plaintiffs cannot 
sede ands Sg: a a ueag eee imit fixed in the 
security bonds. A read ng of the decision is cient to show that the principles 
enunciated therein can hardly be invoked to the suits on mortgages. It has been 
held in that decision that where the property is given by a third party in security 
for the due performance of decree in particular amount, the effect of the subsequent 
transfer of the property is that the decree-holder can enforce the security bond 
only to the extent of the amount secured thereunder by the sale of the property 
specified therein and any sale for more than the amount specified in the bond will 
be without jurisdiction in the absence of the transferee and will not bind him and 
such a sale can be set aside on the alienee depositing the amount due under the bond. 
The reasons for the decision is obvious, namely, that the seculity bond was for a fixed 
sum, unlike the security bonds in this case, which secure interest on future advances 
also. In fact, it is clear from Exhibit A-1 and A-2 that the documents commence 
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with the statement that they are mortgage deeds for the amounts of Rs, 5,000 and 
Rs. 10,000 respectively, In the body of the documents it is stated that the documents 
are intended to secure future advances to the extent of Rs. 5,000 and Rs. 10,000 
respectively, But it is also clear from the body of the documents that the plaintiffs 
could recover the principal and interest on such advances on the security of the 
properties covered by ibits A-r and A-2 and also by proceeding against the other 
properties of the first defendant. In fact, in the above decision it is pointed out 
that it has now been well settled by the Privy Council in Raj Ragubar Singh v. Fai 
Indra Bahadur Singh, that a security bond similar to the one in the suit given in 
favour of the Court does not constitute a mortgage within the meaning of the 
Transfer of Property Act so as to attract the procedure-laid down in that Act and 
the consequent necessity of a suit to enforce it. The learned Advocates for defendants 
1 and 2 was not able to advance any arguments to support the above decision of 
the learned Second Additional Subordinate Judge, which is obviously incorrect, 
We find that the plaintiffs-appellants are entitled to enforce the claim for the amounts 
due to them under each of the bonds upto the maximum limit mentioned in the 
documents so far as the principal is concerned and the interest on the said advances 
irrespective of the fact that the total amount of principal and interest is in excess of 
the maximum limits mentioned in the documents. 


There is no registered document with regard to the alleged release of item 9 of 
the plaint D Schedule. It is stated in the middle of paragraph 15 of the judgment of 
the nee Court that it was pointed out on behalf of the “plaintiffs” that a release 
can even be oral (evidently the word ‘plaintiffs’ is a mistake for the word defendants). 
In the grounds of appeal, the fourteenth ground is that that the learned Judge erred 
in thinking that, there could be a valid release except by a registered instrument 
particularly when the properties involved were worth more than Rs. 100. A docu- 
ment of release of any right or interest in immovable property of the value Rs. 100 
or upwards, would require registration under section 17 (1) (5) of the Registration 
Act. The lower Court relied on the decision in Münuswam v. Govindaraja*, where 
it has been held that if there is a contract between a mo r and a mortgagee, 
it may be that under section 92 (4) of the Evidence Act, it should be in writing 
and it should also be registered under the Registration Act. But where the 
contract to release is not between amo and a mortgagee, but between a mort- 
gagee and a stranger who wants to the property included in the mortgage. 
neither the transfer of property Act nor the Evidence Act applies, that is there An 
may be an oral release of the property mtended to be purchased from the mortgagee. 
unreported j t of Krishnan, J., in S.A. No. 797 of 1921, is referred to as laying 
down that there is no law in India whereby a release of mortgage should be in writing, 
and registered. Itis open to a mortgagee to give up some items of the hypotheca, 
but it would not affect the rights of the purchaser of the other items of the hypotheca 
which are proceeded against to claim contribution from the person interested in the 
said items which are so given up. [Itis clear from the decision itself that if there is a 
contract of release between the or and the mortgagee, the document should 
be in writing by reason of section 92 a} of the Evidence Act and that it should also 
be registered under the provisions of the Registration Act. It is, however, stated 
that where the contract to release is not between a mortgagor and a mortgagee, 
but between a mortgagee and an intending purchaser, the release can be oral In 
such a case it is not a release in respect of immovable property as the person in 
whose favour the alleged document of release is executed had not, at that point of 
time any interest in the immovable property. The decision in such a case could 
easily be supported on the ground that when a mortgagee receives money from the 
intending purchaser of a portion of the hypotheca and orally gives up his security 
over the said property, he will be estopped from proceeding against that property. 
Sri K. Sarvabhauman appearing for the third defendant relied on the said decision 
in support of his contention that there was suchan agreement between the plaintiff 
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and P.W. 2 to release item g of.the plaint D Schedule prior to the date of sale, Exhibit 
A~32, in favour of P.W. 2. We shall therefore, proceed to consider whether there - 
was any such agreement in this case. Le n 


Item 3 of the plaint D Schedule is one of the items sold under Exhibit A-32 to 
to P.W. 2, Manicka Chettiar; P.W. 1, Alan Chettiar who has written several of 
the documents in this case, stated in his evidence that the plaintiffs agreed to release 
the items sold under Exhibit A-32 on payment of a consideration of Rs. 3,000 by 
P.W. 2 to the plaintiffs. But it is clear from his evidence that only Rs. 2,500 was 
paid and so the plaintiffs released other items but refused to release the house, item 
g of the’ plaint D Schedule. It is significant to note that the released deed Exhibit 
A-42, dated 27th March, 1953, which is not a registered document, does not include 
item g of the plaint D Schedule. It is true P.W. 2 Manicka Chettiar admitted in 
cross-examination that he purchased the properties under Exhibit A-32 only on the 
understanding that the plaintiffs would release them from the security bonds. But 
he stated in re-examination that in spite of the agreement, the house was not released 
because of the subsequent e Itis clear from his evidence that the plaintiff 
in O.S. No. 101 of 1951 on the file of the District Munsif Court, Kallakurichi attached 
the said house property and brought it to sale in September, 1957 and one Velayudha 
Pillai as Court auction-purchaser took delivery of the property through Court 
P.W. 2, Manicka Chettiar applied for re-delivery in the District Munsif Court, 
Kallakurichi, but his application was dismissed on 18th July, 1958. It is from the 
said Velayudha Pillai the third defendant has purchased the house, item 3 of the 
plaint D Schedule, There is really nothing in the documents filed in this case to show 
that item g of the plaint D Schedule was also released as per the agreement between 
the plaintiffs and P.W.2, Though Exhibit A-42 dated 27th March, 19593 is not 
registered, the plaintiffs have excluded the items mentioned therein in asking for a 
mortgage decree, It is true the plaintiffs agreed to release item 9 of the plaint D 
Schedule also on payment of Rs. 3,000 by P.W. 2, Manicka Chettiar, but as the said 
amount was not paidin full, item 3 of the plaint D Schedule was not released. It is 
likely that having regard to the attachment and sale proceedings taken by the decree- 
holder in O.S. No. 101 of 1951 on the file of the District Munsif Court, Kallakurichi, 
P.W. 2 was not evidently interested in getting item 9 of the plaint D Schedule released 
and he secured the release only in respect of the other tiems covered by Exhibit A-a2. 


Sri K. Sarvabhauman appearing for the third defendant urged that as the third 
‘security bond Exhibit A-3 dated 6th April, 1961 came into existence when the house 
property was under attachment before judgment made on 8th March, 1951, in O.S, 
No. 101 of 1951, District Munsif Court,Kallackurichi, his rights as a transferee from 
the auction-purchaser would prevail over the mortgage on account of Lishendens and 
the provisions contained in section 64, Civil Procedure Code. But it is clear from 
the prayer in the plaint that in respect of the amount claimed under the security 
bond ‘Exhibit A-3, a mo decrte is prayed for only against items 4 to 6 of the 
plaint D Schedule and not item 3 of that schedule. Hence, this objection cannot 
prevail and it was not pressed. 


__ itis clear from a scrutiny of Exhibits A-1 and A-2 that item g of the plaint D 
Schedule has been included only in Exhibit A-2 and not in Exhibit A-1. The lower 
Court should have passed separate mortgage decrees in respect of the claims under 
each of the documents, Exhibits A-r and A-2. The plaintiffs cannot enforce the 
security bond Exhibit A-1 against item 9 of the plaint D Schedule as it was not includ- 
éd in Exhibit A-1. We direct the decree to be amended so that the plaintiffs would 
be entitled to proceed only against items 1 and 2 of the plaint D Schedule with regard 
to the amount claimed under Exhibit A-1 and against items 1 to 3 of the plaint D 
Schedule so far as the amount due under Exhibit A-z is concemed. 


For the foregoing reasons the appeal is allowed as prayed for, but subject to this 
modification, that there shall be separate mortgage decrees in respect of Exhibits 
A-1 and A-2 also, The appellants are entitled to cost of this appeal, 
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IN THE HIGH COURT OF JUDICATURE -AT MADRAS. 
Present :—MR. Josa K. S. VENKATARAMAN, 
Sow dammal alias Sundarammal P , -,. Appellant* 
v . è E 


Veerammal and others .s Respondents. 


Civil Proceaure Code (V of 1908), Order 41, rules 23 dnd 27 (Mad.)-—Remand under rule 23 
when justified—sScops of rule 27. 


It is clear from the scheme of the rules that generally ae only where it is 
not possible to apply Order 41, rules 24 to 27, a remand should be resorted to 

under Order 41, rule 23. It should be noted further. that before remanding the 
case, Order 41, rule 23 itself contemplates that the appellate Court should reverse 
or set aside the decree. Reading the rules together, this provision will not apply to a 
case where the trial Court has considered the entire evidence but in the opinion 
of the appellate Court, a different view ought to be taken of the evidence and the 
appellate Court is in a position to come to a finding on the evidence on record. 
In such a case, it is the duty of the appellate Court to consider the matter as it stands 
and give its own finding in reversal‘of the finding of the trial Court. But that 
would not justify a remand. 


The provisions of Order 41, rule 27 should be strictly complied with by the 
appellate Court. In the instant case it being common, case, that the parties were 
not prevented from adducing any evidence, the only test that should be applied by 
the appellate Court, is whether the appellate Court itself requires any document 
to be produced or any witness to be examined to enable it to pronounce ju t 
or for any other substantial cause. As has been pointed out in a number of deci- 
sions, the appellate Court should come to a finding on that question and this 

- finding could only be after considering the entire evidence already on record. ` 


Appeal against the order of the Subordinate Court, Coimbatore, in A.S. No. 52 
of 1965—O.S. No. 418 of 1963, District Munsif Court, Coimbatore. 


P. S. Balakrishna Ayyar and P.S. Ramachandran, for Appellant. 


A 


M. R. Narayanaswami, for Respondents. 
The Court delivered the following 


UDGMENT.— This is an appeal by the plaintiff against an order of remand made 
by the learned Subordinate Judge of Coimbatore. The main contest between 
the parties is whether the house in respect of which partition was sought was the 
joint family property of Sreeranga Chettiar, the deceased father-in-law of the plain- 
tiff or his separate property. If it was joint family property, the plaintiff would 
have a larger share than if it was a separate property, because if it was joint family 

operty the plaintiff’s deceased husband Nanjappa Chettiar would in his own right 

ve been entitled to one-third share and the plaintiff would be further entitled 
to the share of Sreeranga Chettiar along with the others. The learned District 
Munsif, who tried the suit, on a consideration of the evidence, accepted the case of 
the plaintiff. On appeal preferred by the first defendant, the learned Subordinate 
Judge felt some difficulty in deciding the case and he thought that in the interests of 
justice, the suit should be remanded to the trial Court to allow both parties to let 
in more satisfactory evidence. Actually an endorsement was made by the learned 
Counsel for the defendants in the trial Court that the defendants were not adducing 
any oral evidence. The only document that was marked on their side was Exhibit 
B-r. Still a complaint was made in the grounds of appeal that the defendants were 
not allowed sufficient opportunity to adduce evidence and actually I.A, No. 269 
of 1965 was field to receive as additional evidence some receipts for payment of 
house tax in the name of Sreeranga Chettiar. With reference to these, the learned 
SSS SSS SS SSO ee es 
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Subordinate Judge recognised that in view of the endorsement on the plaint by 
the learned Counsel for the defendants, he was unable to hold that the appellant 
was denied any opportunity by the trial Court to adduce evidence. But in view 
of his earlier inclination to remand the suit, he observed that it was a fit case for 
remand even a from I.A. No. 269 of 1965. He formally allowed I.A. No. 269 
of 1965 on the first defendant paying Rs. 35 to the other side. 


The order of remand is opposed to the terms of Order 41, rule 23, Civil Pro- 
cedure Code, as amended by this Court and uniformly interpreted by decisions of 
this Court. Note: Veeramma v. Laksymayya}, Chettiah Muaaliar v. Govinda Par.dithan?, 
Thirumalaiswami Mudali v. Periasami Mudali*, Ramakrishna vw. Rangayyut, Amhed 
Rowthsr v. Bathumal Besvi*, Balasubramania Aiyar v. Subbiah Thevar®, Chinnam Ambalam v. 
Ramah Mariam’, Achammal v. Krishtama Naidu’, Subramanic v. Kaliammal?®, 
Order 41, rule 23, as amended in Madras, states— 

“ Where the Court from whose decree an apeal is preferred has disposed of 
the suit upon a preliminary point and the decree is reversed on appeal, or where 
the appellate Court in reversing or setting aside the decree under appeal considers 
it necessary in the interests of justice to remand the case, the Appellate Court 
may by order remand the case......... es 


This is the only provision for remand. The following four rules, Order 41, rules 24, 
25, 26 and 27, deal with a situation where the appellate Court has to keep the appeal 
on its file and dispose it of. Order 41, rule 24 deals with a case where the evidence 
on record is sufficient to enable the appellate Court to pronounce judgment; 
the appellate Court may, after re-settling the issues fin determine the suit. 
Order 41, rule 25 deals with a case where it is necessary to take additional evidence 
on the fresh issues which are to be framed by the appellate Court. The appellate 
Court may have the evidence recorded and findings submitted by the trial Court 
but should RIE of the appeal itself finally. Order 41, rule 27 deals with a situ- 
ation where the parties were prevented from adducing necessary evidence before 
the trial Court and with a case where the appellate Court itself wants fresh eviden 
to be recorded. There again the appellate Court has to keep cae apas on its 
file. It is therefore clear from the scheme of the rules that gen y speaking 
only where it is not possible to apply Order 41, rules 24 to 27, a remand should be 
resorted to under Order 41, rule 23. It will be noted further that before remanding 
the case, Order 41, rule 29 itself contemplates that the appellate Court should reverse 
or sét aside the decree. Reading the rules together, this provision will not apply 
to a case where the District Munsif has considered the entire evidence, but in the 
opinion of the appellate Court, a different view ought to be taken of the evidence and 
the ap te Court is in a position to come to a finding on the evidence on record. 
In a case, it is the duty of the appellate Court to consider the matter as it 
stands and give its own finding in reversal of the finding of the trial Court. But 
that would not justify a remand. Here it will be noted that the learned District 
Munsif did not shut out any evidence and he considered the evidence including 
Exhibit B-1 which was relied on strongly by the defendants. It may be that he 
was wrong in his appreciation of the evidence, but that by itself would not justify 
aiemand and the learned Subordinate Judge was not justified in allowing the parties 
to fill up any lacuna in the evidence unless the strict conditions of Order, 41, rule 27, 
were satisfied. 


So far as I.A. No. 269 of 1965 is concerned, prima facie the explanation of the 
first defendant contained in the affidavit filed in support of the application may be 
pos 

. M.L. J. > ALR. Mad. ; M.L.J. 37. 
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accepted, namely, that even though copies of tax receipts were applied for, the 
copies were obtained only after the trial of the case was over. There may be no 
objection to the reception of these tax receipts and indeed Sri P, S. Ramachandran, 
learned Counsel for the appellant, submits before me that the plaintiff may have 
no objection to the reception of these tax receipts because in his view they will 
not advance the case of the defendants. Any how, I am not inclined to interfere 
with the reception of the additional evidence in I.A. No. 269 of 1965, namely, the 
tax receipts, and the oral evidence which will be necessary to prove them. But 
beyond that, the provisions of Order 41, rule 27 should be strictly complied with 
by the appellate Court. It being common ground that the parties were not per- 
vented from adducing any evidence, the only provision that should be applied by 
the appellate Court, is whether the appellate Court itself requires any document to 
be produced or any witness to be examined to enable it to pronounce judgment or 
for any other substantial cause. As has been pointed out in a number of decisions, 
the appellate Court should come to a finding on that question and this finding could 
only be after considering the entire evidence already on record. Beyond this, it 
is not desirable for me to say anything about the merits of the case. 


Accordin gly the order of the learned Subordinate Judge dated 17th September, 
I Is set aside subject to the reservation in respect of LA. No. 269 of 1965 as 
o ed herein, The learned Subordinate Judge will keep the appeal on. his file 
. and dispose of the appeal according to law. Leave refused, 
V.K. — Order accordingly, 
IN THE HIGH COURT OF JUDIGATURE AT MADRAS 
PRESENT :—Mr, Justice S, GANESAN 
Kaka Hajee Md. Ishaque Sahib .. Petitioner" 
D. ‘i 
Kaka Md. Saddiq Sahib and others -- Respondents, 
Madras Court-Kees and Suits Valuation Act (XIV of 1955), sections 25 (a) and 40— 
Applicability. ' 
The law on the subject of cancellation of instruments is fairly clear, Normally 
a transaction will bind a person if he or persons under whom he derives title are 
so nomine parties to the same, and must be set aside before any relief is claimed 
thereunder. This, however, is subject to two important exceptions: (1) where 
the transaction is only a sham and nominal one, not intended to be given effect 
to and (2) where the transaction is void in law. It necessarily follows that 
(i) transactions to which a person or persons under whom the said persons derive 
title are not e nomin parties; (i) transactions which are challenged as sham and 
nominal and (#1) transactions which are void ab initio are not legally binding 
in character need not be cancelled and set aside, before any claim is made there- 


under, 


Where therefore a suit is filed by the plaintiff for a declaration of his title to 
the suit property and for khas possession from the‘alienees, alleging that the alie- 
nees acquired the property under a sale deed executed by a person who had no 
title to the same as he had acquired it under a sham and nominal dad of gift 
executed by the plaintiff, the plaintiff can succeed in the suit without asking for 
cancellation of the deed of gift or the deed of sale. Such a suit would be governed 
by section 25 (a) and not by section 40 of the Madras Court-Fees Act for the 
purpose of payment of Court-fee, 


Case law discussed, 


Petition under section 115 of Act V of 1908, praying the High Court to revise 
the endorsement dated 4th October, 1966 on S.R. No. 1248 of 1966—(un-numbered 
suit of 1966) Sub-Court, Tirupattur. : 
ts Fre _ _ ve, 

* C.R.P. No. 1129 of 1967. $ 18th March, 1969, 
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V. V. Raghavan, for Petitioner. n # 

The Additional Government Pleader, for Respondents. j 

The Court made the folllowing 

Orper.—The plaintiff in an un-numbered suit of 1966 pending in the Court 
of the Subordinate Judge of Tirupattur had filed this revision petition against the 
order passed by the learned Subordinate Judge, which is to the effect that, as in 


substance, the suit is one for cancellation of the documents, Court-fee under section 
40 of the Madras Court-Fees and Suits Valuation Act, 1955, has to be paid. 


The allegations in the plaiat are that the plaintiff is the absolute owner of the 
suit properties; that, in order to save the properties from the reach of creditors and 
Incomte-tax Department, he executed a sham and nominal instrument of deed of 
gift (kiba) dated 24th April, 1956 in favonr of his son, the first defendant and others 
who were then minors without any intention to transfer the title; that, in any event, 
the gift deed is void in law asit had not been accepted by any competent person 
and as no possession was delivered; that the second defendant, by playing fraud 
on the first defendant who had no title to the A Schedule properties comprised under 
the gift deed, obtained a sale of those properties from the latter; that the sale deed 
is void and that defendants 3 and 4 and similarly obtained a sale deed dated 6th 
March, 1961 comprising some of the suit ee agent On these allegations the 
plaintiff has prayed (1) for a declaration of his title to the suit properties and (2) for 
possession of the same and has paid a sum of Rs. 377 as Court-fee under section 25 
(a) of the Madras, Court-Fees Act. The learned Subordinate Judge has held that, 
in substance, the suit is one for cancellation of the instruments of sale and that the 
petitioner should have paid Court fee on that basis under section 4) of the Madras 
Court-Fees Act. The question is whether this order can be upheld. 


In Suhul Hamesa Rowther y. Mohidesn Pichai1, a Division Bench of this High 
Court -has ru'ed that, where a plaintiff alleged that a sale deed executed by him in 
favour of the defendant was sham and nominal, it was not necessary for him to 
-pray for cancelation of the deed. The learned Judges have observed that, in such 
cases, where the sham and nominal character of the transaction is proved, title 
will not`pass by that décument and that’ thoge transactions are not insuperable 
obstacle to the granting of the plaintiffs prayer and they have also observed inci- 
dentally that, in such casés, there was no necessity even to ask fo. a declaration 
that the transactions were sham and nominal and that the plaintiff could have 
ignored the deed in the plaint and could have asked merely for injunction or posses~ 
sion as the case might be; and thatit was open to the plaintiff to point out to the 
Court in the course of the trial that the transaction was only sham and nominal. 


In Unni v. Kuncht Amma, the following observations occur : l 


“Ifa person not having authority to execute a deed, or having such authority 
under certain circumstances which did not exist, executes a deed, it is not neces- 
sary for persons who are not bound by it to sue to set it aside, for it cannot be 
used against them. They may treat it as non-existent and sue for their right as 
if it did not exist.” 

The same principle have been distinctly laid down by the Privy Council 
in Bijoy Gopal Mukjerje v. Krishna Mahishi Debi,?. In that case a reversioner sued 
for a' declaration that a lease granted by the widow of the last male owner was not 
binding on him and for khas possession. The plea that there must have been a 

rayer for setting aside the lease was negatived in emphatic terms; and it was further 

eld that, even if the plaint, in such cases contained a prayer for declaration 
or cancellation, it must be held to be purely incidental and not a necessary relief and 
that in such a case it was open to the plaintiff to treat the lease as a nullity without 
intervention of any Court. l 





— 
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In Vellayya Konar v. Ramaswami Konar!, Wadsworth, J. laid ‘down the law 
broadly as follows : 


“ When the plaintiff seeks to establish a title in himself and cannot establish 
that title without desea an insuperable obstruction such as a decree to which 
he has been a party or a deed to which he has been a party, then quite clearly 
he must get the decree or deed cancelled or declared void 1 toto.” , 


In Ramaswami v. Rangachariar?, the majority of Judges of a Full Bench of this 
Court have held that : 


_ “ Where the plaintif was not bound under the substantive law by which he 
was governed to sue for declaration or cancellation in respect of any of the tran- 
sactions a prayer for declaration or cancellation in such cases even if the plaint 
contained will be one for a purely incidental, but unnecessary relief.” 


In ae v. Venkatappadu®, a Division Bench of this Court, while dealing 
with Article 91 of the Limitation Act, which is concerned with suits for cancellation, 
had observed that where under the law there is no duty cast on the person to get 
an instrument set aside, for example, in the case of an instrument, which is void 
ab initio, that Article did not impose any obligation on him to get it set aside. 


The law on the subject of cancellation of instruments is thus fairly 
clear. Normally a transaction will bind a person if he or persons under whom he 
derives title are eo nomine parties to the same, and must be set aside before any relief 
is claimed thereunder, This, however, is subject to two important, exceptions: 
(1) Wnere the transaction is only a sham and nominal one, not intended to be given 

ect to; and (2) Where the transaction is void in law. It necessarily follows that 
(1) transactions to which a person or persons under whom the said persons derive 
title are not sæ nomns parties; (2) transactions which are challenged as sham and 
nominal and (3) transactions which are void ab initio are not legally binding in 
need not be cancelled and set aside,- before any claim is made thereunder. 
The reason is fairly obvious, In the first group of cases, there can be no difficulty, 
as it is an elementary principle of law that transactions to which a person or persons 
under whom the said person derives title are not parties cannot bind them. 
In the case of sham and nominal or void transactions comprised in the second and 
third group of cases, title has not d to the transferees. Prayer for setting 
aside such transactions will be su uous and the plaintiff will be entitled to ignore 
them altogether. The case is otherwise in respect of voidable transactions and 
benami transactions. In such cases the law will uphold the ostensible title conferred 
by those instruments; and the said title will prevail until the transactions are chal- 
lenged with success by secking appropriate reliefs declaratory or otherwise in Court 
of law. 


The question for consideration in the first place, is whether the petitioner is 
bound to ask for cancellation of the instruments of sale dated roth July, 1961 and 
6th March, 1961. It is true that there is an allegation that both these instruments 
are tainted by fraud; but that allegation in my view is only ancillary and the main 
emphasis is laid on the fact that those instruments had been executed by the first 
defendant, a minor who had really acquired no title under the instrument of 
Hiba (gift). The sum and susbtance of the attack is that these instruments of sale 
are void ab initio, in that they have been executed by the first defendant who had no 
title in himself. As the allegation is that the two transactions of sale ae void ab intto, 
it necessarily follows that the petitioner is not bound in law to sue for cancellation 
of those instruments in the suit. 
eee 
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The second point relates to the instrument of Hiba, -dated m April, 1956. 
Admittedly the petitioner is eo nomine a party to the instrument of - Hiba now attacked 
by him ; but then the transaction of gift is attacked as sham and nominal and also 
void, Itis clear that, if the allegation is proved, the petitioner would succeed in the 
suit without asking for cancellation of this instrument also. 


The suit as laid for declaration of the petitioner’s title and for khas possession is 
properly valued under section 25 (a) of the Madras Court-fees Act and no additional 
Court-fee need be paid under section 40. 


The revision petition is therefore allowed. 
V.K. — Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—-Mr, Jusriazg N. KermsnaswamMy REDDY. 
P.R.V.R. Veerappa Chettiar .. DPetttoner* 
v 


State of Madras and another .. Respondents. 


Madras District Municipalities Act (V of 1920), sections 345 and 331, Schedule IV, rules 
29, 30 and 36—Prosecutior for alleged wilful default of payment of property tax—Limi- 
tation—Servics of notices under the Act—Mods. 


Under section 345 of the District Municipalities Act the prosecution for alleged 
non-payment of tax must be instituted in respect of the sum due, within three years , 
from the date on which prosecution might first have been commenced. It is clear 
from rule go (2) that prosecution cannot be instituted against the defaulter unless 
it was found that the distraint of the defaulter’s property is impracticable. So the 
condition precedent for instituting prosecution after the amount has become due is 

| the commencement of distraint proceedings and consequent finding that such a 
distraint is impracticable. To commence distraint proceedings, it is necessary 
under rule 2gthat a bill shall be served on the person from whom the amount is due. 
Under rule 30 (1) if the amount due is not paid within fifteen days from the service 
of the bill the amount can be recovered by distraint and sale of the moveable pro- 
ea of the defaulter. Itis therefore clear that after the amount is due and after 
the bill has been served, the Executive Authority shall wait for fifteen days and if 
the amount due is not paid within that time, the distraint proceedings can be ta- 
ken. The practicability or otherwise of the distraint proceedings has [to bs consi- 

. dered only after the expiry of fifteen days after the service of the bill on the defaul- 
ter. „As such, the first date on which the prosecution can be instituted in respect 
of the alleged default must necessarily be after fifteen days after the bill was served, 
when only the distraint could be made and when a finding in respect of the im- 
practicability of distramt pioceedings can be made. 

The method of serving notices is provided under section 331 of the Act. One 
of the modes provided there is by giving or tendering the notice to the person 
concerned. 


Petition under sections 435 and 439 of the Code of Criminal Procedure 1808, 
‘praying the High Court to revise the Judgment of the Court of the Distric Magis- 
‘trate (J), Ramanathapuram at Devakottal dated 17th November, 1966 and made 

in Q.A. No. 176 of 1966 (C.C. No. 1657 of 1956 on the file of the Court of the 
Sub-Magistrate, ikudi). 

G. N. Chary, for Petitioner. 

The Assistant Public Prosecutor, for State. 


R. Krishnamurthi for M/s. G. Ramanujam and P. Venkataraman, for 2nd Respondent. 








*Crl R.C. No. 1721 of 1966. 27th Septecnber, 1968. 
(Cel. R. P. Na. 1689 of 1966.) 
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The Court made the following 


OrpDER.—The revision petitioner was convicted under Rules go (2) and 36 of 
Schedule IV of the District Municipalities Act, 1920 (hereinafter called ‘the Act’) 
for alleged wilful default of payment of property tax due from him and was sentenced 
to pay a fine of Rs. 20 and was further directed to pay the house tax of Rs. 600-86P., 
by the Sub-Magistrate, Karaikudi in C.C.No. 1657 of 1966. On appeal, the Dis- 
trict Magistrate, aaa a at Devakottai, confirmed the conviction and 
sentence, 


The learaed counsel appearing for tbe pttitioner raised two points, namely , 
that the prosecution was not maintainable as it was barred by limitation in respect 
of the alleged default of payment of property tax for the first half year 1963-64 and 
secondly, that in respect of the prosecution for the second half year, the procedure 
prescribed in Rule 29 of the Act in that, the notice required under that Rule was not 
proved to have been served ana that, therefore, the prosecution for the second half 
year was also not maintainable, 


To appreciate the contentions of the learned Counsel, the following relevant 
facts and the appropriate provisions of the Act have to be considered. 


The revision petitioner is the owner of house No. 72 P in Ward 12, Amman’ 
Sannadhi Street, Karaikudi. He has to pay Rs. 300-37 P. as property tax to 
the Karaikudi Municipality for each half year, It is the case of the prosecution that 
for both the half years of 1963-64, he has not paid the tax amounting to Rs. 600-46 P. 
The demand notice as required under Rule 29 of the Act was served on the petition- 
er on 25th July, 1969 for the first half year and the demand notice for the second half 
year was served on Se February, 1964. Since the revision petitioner did not pay 
the arrears in spite of demand notices, the Commissioner issued warrant to the Re- 
venue Inspector to distraint the moveable properties belonging to the petitioner. 
On roth May, 1966, the Revenue Inspector proceeded to the house of the petitioner 
to distrain his moveable properties, Since the petitioner prevented him from dis- 
trainmg the movables, oie Revenue I r sought the assistance of the Police 
and a Police Constable was deputed for his assistance. As the petitioner again ob- 
tructed him, he felt it was unsafe to proceed with the distraint as there would be 
breach of the peace and so he came back without effecting the distraint. In the re- 
sult, it was found that the distraint had become impracticable and hence the prose- 
cution was instituted on 11th May, 1966 for default of payment of property 
tax for the first and second half years of 1963-64. On these facts, it will be necessary 
to note the relevant provisions of the Act. 


Under section 86 of the Act, the Property Tax shall be levied every half year 

and shall be paid by the owner of the assessed premises within thirty days after othe 
commencement of the half year. So, under this section, the petitioner should have 
paid the amount due for the first half year within 1st, May, 1963 and the amount 
due for the second half year within 1st November, 1963. If the amount is not paid 
within the time, the said amount can be recovered either by filing a suit or institut- 
ing distraint proceedings or prosecution in a criminal Court. Section 345 of the Act 
provides limitation for recovery of dues and it reads thus: 


>? No distraint shall be made, no suit shall be instituted and no prosecution shall 

' be commenced in respect of any sum due to the Municipal council under this Act 

after the expiration of a period of three n the date on which distraint 

might first have been made, a suit might first have been instituted, or prosecution 
might first have been commenced, as the case may be, in respect of such sum.” 


We are now concerned with the prosecution provided under section 945. The 
prosecution must be instituted in respect of the sum due, within three years from the 
date on which prosecution might first have been commenced. The question. that 
arises for consideration is as to when in the present case, the prosecution might have 
been instituted or in other words, what is the first date on which the scommplnt can 
be filed before a Magistrate in respect of the amount duc, 
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It is clear from Rule 30 (2) that prosecution cannot be instituted against the de- 
faulter unless it was found that the distramt of the defaulter’s property is impractica- 
ble. So, the condition precedent for instituting prosecution after the amount has 
become duc is the commencement of distraint proceedings and consequent finding 
that such distraint is impracticable. To commence distraint proceedings, it is ne- 
cessary under Rule 29 that a bill shall be served on the person from whom the amount 
is due and such bill shall be signed by the executive authority and shall contain a 
statement of the period and a description of the location of property for which the 
tax is charged and a notice of the liability incurred in default of payment. Under 
eae (1), if the amount due is not paid within fifteen days from the service of the 

ul, the amount can be recovered by distraint and sale of the movable pro of 
the defaulter under the warrant,of the Executive Authority. It is, therefore, clear 
that after the amount is due and after the bil] has been served, the Executive Authori- 
ty shall wait for fifteen days and if the amount due is not paid within that time, the 
distraint proceedings can be taken. The practicability or otherwise of the distraint 
ings has to be considered only after the expiry of fifteen days after the service 
of the bill on the defaulter. As already noted, the institution of the prosecution 
depends upon the impracticability of distraint proceedings. As such, the first date 
on which the prosecution can be instituted in respect of the alleged wilful default must 
be necessarily after fifteen days after the bill was served, when only the distraint 
could be made and when a finding in respect of the impracticability of distraint 
proceedings can also be made. 


Then agair, it will depend upon the question as to when the distraint might first 
have been made as stated in section 345 of the Act. Can it be said that, the 
amount became due, sav in this case, the 1st May, 1963 for the first half year, the 
executive authoritv sould take distraint proceedings at any time, within a period of 
three years, and, if so, whether the prosecution has to be commenced after the pro- 
ceedings for distraint are taken? If the answer is in the affirmative, then it will lead to 
this position, namely, that the distraint proceedings cou'd be taken after giving due 
notice, as required under Rule 29, even on the last day before the expiry of three 
years, if that were so, the prosecution could be instituted within three years after such 
distraint proceedings are taken and if such distraint became impracticable. The 
result will be that in such case, before six years from the date of the amount due, the 

tion can be instituted. I do not think that that is the intention of the Legis- 
ture. To me, the words found in section 345 namely, ‘‘a period of three years 
from the date on which distraint might first have been made ” appear to be the date 
when it is possible to take distraint proceedings. If the amount becomes due on 
1st May, 1968 for the first half year, under Rule 29, a bill can be served on the date 
the amount had become due ard distraint proceedirgs can be taken after 15 days 
after the service of the notice. The ‘aera of instituting distraint proceedings in 
such a case will arise.on 16th May itself. at is the date which must be taken as 
the date on which the distraint might for the first time be made. If this position is 
accepted, in this case the notice as required unde~ Rule 29 must have been issued on 
and May, 1963 and it could have been found whether the distramt was impracticable 
or not on 16th May, 1963, namely, 15 days after the service of the notice or even ifa 
reasonable margin is given for ac service of the bill, that time taken for service 
may be taken into consideration for the commencement of the period of limitation. 
Even taking the extreme view against the prosecution that the finding of impractica- 
bility for the first time at least should have been given for the first half year on 16th 
or 17th May, 1963 the prosecution would be within time, as the complaint 
was filed on 11th May, 1966, within three years of the date when the prosecution 
might first have been commenced. 1, therefore, hold that the prosecution in res- 
pect of the first half year was within time and it is not barred by limitation. 


In respect of the second point raised with regard to the second year that the 
notice contemplated under Rule 29 was not duly served, I do not find any substance 
in it. The finding of the lower Court: is that notices under Rule 29 were served on 
both the petitioners, on 25th July, 1963 for the first balf of 1963-64 and, on 14th 
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. February, 1964, for the second half of 1963-64. But the revision petitioner has de- 
nied the tender of these notices to him and stated that there was enmity between the 
Municipalitiy and himself and that because of that enmity, the distraint proceedings, 
were taken without serving notice, This contention of the petitioner was negatived 
by the lower Courts, and, in my come: rightly. ‘The method of serving notices is 
provided under section 331 of the One of the modes provided there, is by giv- 
Ing or tendering the notice to the person concerned. This was what was done in 
this case. [In fact, it is the case of the prosecution that when distraint proceedin 
were actually taken on roth May, 1963, the petitioner was present and he successfully 
prevented the officrs from completing the distraint proceedings. There is nothing 
to show that he protested to the distraint proceedings being taken on the ground 
that no prior notice was given to him. I, therefore, find this point also against the 
petitioner. 

Io the result, the revision petition is dismissed. 

V.K. — Petition dismissed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr, Jusros M. NATEN. 


Nallanna Gounder .- Abpellani* 
De 


Muthuswamy Gounder and another .. Respondents. 


Madras Cultivating Tenants Protection Act (XXV of 1955)—Government Grants Act (XV of 
1895), section 3—Grant of lease by Government—Lessee if can seek protection from evic- 
tion under Madras Act of 1955 after the expiry of lease under the Government grani— 
Scope of section 3 of Government Grants Act. 


A lessee of agricultural land from the Government could, against the claim for 
possession by the Government of the expiry of the lease, rely upon and claim pro- 
tection under the provisions of the Madras Ci'tivating Tenants’ Protection Act, 
1955. The State cannot centend that by virtue of rection g of the Government 

rants Act, the provisions, restrictions, conditions and limitations of the lease deed 
ought to prevail over the statutory rights conferred on tenants under Madras 
Act XXV of 1955. The decision of the Judicial Committee in Jagannath Baksh v. 
United Provinces, (1946) 2 M.L.J.29: A.I.R. 1946 P.C. 127, as to the limited scope 
of section 3 has been followed by the Supreme Court in Collector of Bombay vV. 
Ausserwanst, (1955) S.C.J. 339: A.I-R. 1955 S.C. 298, and the position now is, 
therefore, beyond question that section 3 of the Government Grants Act saves a 
Government grant only in respect of prov.s ons, restrictions, conditions and limi- 
tations over, which would be hit by the Transfer of Property Act. 


Murugesa Gramani v. Province of Madras, (1946) 2 M.L.J. 171 ; UUatiuthadi Chovi 
v. Secretary of State for India, (1921) 41 M.L.J. 494 and Kallingal Moosa Kuth v, 
v. Secretary of State for India, (1920) I.L.R. 43 Mad. 65, 37 M.L.J. 332., Held no 
longer good law. 

Nor can the state claim exemption from Madras Act (XXV of 1955) on the 
ground of the archaic preregative and immunity of the “‘ Crown ” from operation 
of statutes. The State is no longer a sovereign who has to hug at prerogatives and 
cling to exemptions. We have now a democratic republic, a service State with 
the ultimate severcignity vested in the State. The position now therefore is that 
a statute applies to State as much as it does to a citizen unless it expressly or by 
necessary implication exempts the State from its operation. 

Appeal against the decree of the Court of 1st Additional Subordinate Ju 

Tiruchirapalli in Appeal Suit No. 221 of 1963, preferred against the decree of the 
Court of the District Munsif of Karur in Origmal Suit No. 499 of 1960. 


- * 


p= 
- *SA. No. 482 of 1964. 6th September, 1968, 
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S. Palaniswamy and R. Kallappen, for Appellant. 
The Additional Government Pleader, for Respondents, 
The Court delivered the following -> 


JopomENT.—This Second Appeal raises the interesting question E a leasec 
of agricultural land from the Government could, against the claim for ion. a 
the Government on the expiry of the lease, rely u 5 <a provisions a the Madras 
Cultivating Tenants’ Protestion Act (Act XXV‘of 1 The State claims imnru- 
nity and exemption from the provisions of the aan Bee referred, to as the 
Act, and the Courts below have accepted the claim of the State. 


The suit property, river Sing Poramboke land of an extent of 3 acres and! 
25 cents, in Senappiratti Vi tut Taluk, was leased out by the Tahsildar 
act ng for the State cosas by Public auction to the plaintiff for a period of 
three Faslis commencing from Fasli 1353. On the expiry of the period of lease, 
again, at a public auction the plaintiff became the lessee of the land for Faslis 1365 to 
1368. Taking the lease, the tiff duly executed a Muchlika on grd Jan 7958 
in favour of the Tahsildat, agreeing to pay the rent for the three Faslis and indek 
‘ing to surrender possession of the suit land after- ihe expiry of the lease. When on 
the expiry of the 2nd lease period, the Tahsildar announced public auction of the 
leasehold right, the plaintiff objected to the auction being held, submitting that he 
was a cultivating tenant entitled to the benefits of the Act, Over-ruling this objec- 
tion, the auction was proceeded with, and the 1st defendant in the suit out of which 
the'second Appeal arises, became the successful bidder at the auction, of the lease- 
hold right, However, he could not get possession, in View of the contention put for 
ward by the plaintiff. Apprehending forceful eviction, the plaintiff filed the suit, now 
under consideration, for a declaration that he is entitled to the benefits conferred on 
cultivating tenants under the Act and for an injunction against the defendants from 
interfering with his possession of the suit land, The Court below, relying on certain 
early decisions of this Court prior to independence, and a pplying section 3 of the 
Govetnment Grants Act (Act XV of 1895), would uphold paramountcy of the provi- 
sion in the lease deed of the plaintiff that he should surrender possession.of the land 
at the expiry of the lease period, over the provisions of the Act, granting a Cultiy ating 
tenant immunity from dispossession on certain, conditions. 


Two questions were argued before me: (1) Claim of immunity of the Govern- 
ment from the operation of a Statute unless the statute in express terms o1 by neces- 
sary implication bound the Government and (2) the paramountcy of the terms in a 
| Government grant notwithstanding anything contained in any statute or enact- 
ment of Legislature, by virtue of section 3 of the Government Grants Act. 


It is not disputed that the plaintiff could claim to fall within the definition of a 
cultivating tenant under the terms of Madras Act XXV of 1955, ifthe Act could be 
availed of by him against the State.. His claim that he took lease of the land for the 
purpose of agriculture for personal cultivation and was carrying on personal cultiva- 
tion of the land, was not putin issue. „Admittedly there was a tenancy agreement bet- 
ween the plaintiff and the State. Having entered on the land under the tenancy 
agreement, he is continuing in possession of the land after termination of the tenancy 
agreement, Ifthe Act applied, under section:g of the Act he cannot be evicted from 
his holding or any part thereof, by or at the instance of the landlord, whether in exe- 
cution of a decree or order of a Court or otherwise. Recourse can be had only un- 
der the provisions of the Act. The State is manifestly his lessor, The Act does not 
expressly exclude the State from the definition of landlord. Nor is the State 
fically included in the definition of landlord in thé Act. The Act defines ‘lan ord? 
in relation to the land held by a cultivating tenant, as ‘the person entitled to evict the 
cultivating tenant from such‘holding or part’. if there is nothing else to consider, 
the State could be considered -a landlord under the Act. There 1s no definition of 
the term “‘ person ” in the Act limiting it to natural persons, and it was not argued 
before me that the State should not be considered as a person. It is manifest that 
the word ‘person’ has heen employed compendiously to cover all juristic entities that 
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could evict a tenant. The State can, ifthe context warrants, be regarded as a person; 
See State of Bihar Y. Sonabaht Kumari}, 

I may immediately take up for consideration the Government Grants Act (Act 
XV of 1895), an Act stated as intended to explain the Transfer of Property Act,1882 
so far as it related to ts from the Government and to remove certain doubts as 
to the powe’s of the Government in relation to such grants, The Preamble to the 
Act states that, as doubts have arisen as to the extent and operation of the Transfer 
of Property Act, 1882, and as to the power of the Government to impose limitations 
and restriction upon grants and other transfers of land made by it or under its autho- 
rity and it is expedient to remove such doubts, the law was enacted. Of the two 
principal sections in the Act, section 2 provides that the Transfer of Property Act 
shall not apply to Government Grants. Section 3, on which reliance is placed, runs 
as follows. ; 

“All provisions, restrictions, conditions and limitations ever contained in any 
such grant or transfer as aforesaid shall be valid and take effect according to their 
tenor, any Tule of law, statute or enactment of the Legislature to the contrary 
notwithstanding.” l 

The argument for the State based on section 3 is: The leased deed has provided 
that the plaintiff shall surrender possession on the expiry of the three year period 
of lease, It may be that Madras Act (XXV of 1955) grants tenants, in certain cir- 
cumstances, immunity from eviction and entitles them to continue in possession. By 
virtue of section 3 of the Goyernment Grants Act, the provisions, restrictions, condi- 
tions and limitations of the lease deed ought to prevail over the statutory rights con- 
ferred on tenants under Madras Act (XXV of 1955). Though a point can be raised 
whether section 3 Government Grant Act should not be limited in its scope having 
regard to the express object of the Legislation, the contention is not only prima Jacte 
appealing, but 1s supported by authorities, 

In Murugesa Gramani v, Province of Maaras*, the applicability of the Madras City 
Tenants Protection Act (Act II of 1922) to a lease of a plot of land by the Govern- 
ment came up for consideration. The lease deed provided for forfeiture and reen- 

in certain circumstances, The tenant conten that he could be evicted, if at 
, only under the provisions of the City Tenants Protection Act. This Court held 
that the Crown Grants Act prevailed over the City Tenants Protection Act and the 
terms of the lease could be enforced, As the lease provided that it should come to 
an end on the expiry of three years, the lessee was bound by the covenant and had 
no right to be in possession after the expiry of the lease, notwithstanding the provi- 
sions of the Tenants Protection Act. There is also a Division Bench decision of 
this Court in Ullattuthed: Chon v. The Secretary of State for India®, wherein it was held 
that, if the terms of a lease granted by the Crown provided for surrender of the de- 
mised land by the lessee on six months notice, he could not resist a suit in ejectment 
by the Crown after the requisite notice, on the ground that he must be paid the value 
of his improvements under the Malabar Compensation for Tenants’ Improvements 
Act. There is an earlier decision of this Court in Kallingal Moosa Kutti v. Tha Secrs- 
tary of Stats for India*, wherein it was held that, under sections 2 and g of the Crown 
Grants Act, the Government had power to impose restrictions in a lease made by it, 
a power which was not affected by the provisions of the Malabar Compensation for 
T ts’ Improvements Act. These decisions may not be good law, after the cate- 
gorical pronouncement of the Judicial Committee about the scope of section 3 of the 
Crown Grants Act, In Jagannath Baksh v. United Provinces’, after setting out the gene- 
ral proposition that the Crown cannot deprive itself of its Legislative authority by the 
mere fact that in the exercise of its tive it makes a t of land within the 
territory over which such Legislative authority exists, the Judicial Committee pro- 
ceeded to consider section 3 of the Crown Grants Act and observed : 








1. (1961)1SC.R 728 :AIR.1961S.C.221. 5. (1946) 2 M.LJ. 29 : (1946) F.C.R. 111: 
2. (1946) 2 M.LJ. 171. LR. 73 LA. 123 : 1946 F.LJ. 88 : ALR. 1946 
3. (1921) 41 MLJ 494. P.C. 127 at 131. 

4. (1920) LL-R. 43 Mad. 65 : 37 M-LJ. 332. 
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‘¢ These general words cannot be read in their apparent generality. The whole 
Act was intended to settle doubts which had arisen as to the effect of the Transfer 
of Property Act, 1882, and must be read with reference to the general context and 
could not be construed to extend to the relations between a sanad holder and his 
tenants, Still Jess could they be construed to limit the statutory competence of 
the Provincial Legislature under the Constitution Act,” 

We are not concerned in the instant case with any provisions of the Transfer of 
Property Act. The tenant does not rely on any provisions of the Transfer of Property 
Act for continuance in possession. He relies upon an independent enactment, 
Madras Act (XXV of 1955). Section 2 of the Government Grants Act is out of way , 
and the only question is whether section 3 of the Government Grants Act (formerly 
Crown Grants Act) could be relied upon by the defendants. The decision of the 
Judicial Committee in Jagannath Baksh v. United Provinces?, as to the limited scope of 
section 3 has been followed by the Supreme Court in Collector of Bombay v. Nusser~ 
wanji*, and the position now is, therefore, beyond question that section 3 of the 
Government Grants Act saves a Government grant only in respect of provisions, res.. 
trictions, conditions and limitations over, which world be hit by the Transfer of 

| Property Act. The Supreme Court observed : 


«Reading the enactment as a, whole, the scope of section g is that it saves 
‘ provisions, restrictions, conditions, and limitations over’ which would be bad 
under the provisions of the Transfer of Property Act, such as conditions in res- 
traint of alienations or enjoyment repugnant to the nature of the estate, limitations 
offending the rule against perpetuities and the like. But no question arises here 
as to the validity of any provisions, restriction, condition or limitation over, con- 
tained in Exhibit-A on the ground that it is in contravention of any of the provi- 
sions of the Transfer of Property Act and there is accordingly nothing on which 
section 3 could take effect.” 

The Government Grants Act thus being unavailable, the State sought to stand 
on thearchaic prerogative and immunity of ‘‘the Crown” from operation of statutes. 
It was suggested that the State, by virtue of the prerogative right which had been 
conceded to the Crown, was not bound by any statute, whereby any prerogative 
right, title or interest belonging to it may be divested or abridged, unless the statute 
expressly named the State or bound it and property owned by it by clear indication. 
This plea, again, is not available to the defendants after the decision of the Supreme 
Court in State of West Bengal v. Corporation of Calcutta*, and Union of India v. Fubbi* 
In State of West Bengal v. Corporation of Calcutta’, the Supreme Court considered the 
correctness of the former decision of the Court in Director of Rationing and Distribution 
v. Corporation of Calcutia*, and disagrecing with the majority View therein, held : 

“On the other hand, the normal construction, namely, that the general Act 

applies to citizens as well as to State unless it expressly or by necessary implication 
exempts the State from its operation, steers clear of all said anomalies. It 
prima facie applies to all States and subjects alike, a construction consistent with the 
philosophy of equality enshirned in our Constitution. The natural approach 
avoids the archaic and moves with the modern trends. This will not cause any 
hardship to the State. The State can make an Act, if it chooses, providing for 
its exemption from its operation. Though the State is not expressly exempted 
from the operation of an Act, under certain circumstances such an exemption may 
necessarily be implied. Such an Act, provided it does not infringe fundamental 
rights, will give the necessary relief to the Sate.” 2 


During the course of the discussion, the Supreme Court observed,— 


(1946) 2MLJ 29: (1 F.CR 111: — 4. (1968) 2 SCs. 197: A.LR. 1968 SC. 


1. 
L-R.73 : LA. 123 : 19461 F.LJ.88 : (1946) 2 360. at 362 and ; 
; 5. 2 S C.R. 170:A I.R. 1967 8.C. 997. 


MLJ 29: ALR. 
2.” (1955) S CJ 339 : (1955) 18.C.R. 1311: at 1008, 1007and 1011. 
196 : 1961 MLI 


ALR. 1955S C 298. at 306. 6. 1 R- (S.C.) 88 
3. (1967) S.C.R. 170: ALR. 1967 S.C. son) : (1961) 1M.LJ.(SC.)88: (1961) 1 
997 at 1008, 1007 and 1011. C.J. 406; ALR. 1960 (8.0.) 1355. 
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‘¢ We have no Crown : the archaic rule based on the prerogative and perfection 
of the Crown has no relevance to a democratic republic : it is inconsistent with 
the rule of law based on the doctrine of equality ;” 


In the latest case Union of India v. Fubbi1 a citizen applied under section 11 of 
the Himachal Pradesh Abolition of Big Landed Estates and Land Reforms Act, 
1953, for acquiring proprietary rights in Government lands set out in the plica- 
tion, claiming to be the cultivating tenant of those lands. He stated that he was 
the tenant of the Union of India in 1 espect of the said lands, and that he was willi 
to pay compensation as provided by the Act. On the question of the ap icability 
of a statute to the State and its immunity, the Supreme Court re-stated the present 
position thus: 

“ The position now therefore is that a statute applied to State as much as it 

does to a citizen unless it expressly or by necessary implication exempts the State 
from its operation.” : 


Proceeding the Supreme Court observed : 


“lt is conceded that neither section 11 nor any other provirion in the Act con- 
tains any express exemption. Broadly stated, if the Legislature intended to exclude 
the applicability of the Act to the State it could have easily stated in section 11 
itself or, by a separate provision that the Act is not to be applied to the Union 
or to lands held by it, In the absence of tuch a provision, in a constitutional set 
up as the one we have in this country, and of which the overriding basis is the 
broad concept of equality, free from any arbitrary discrimination, the presumption 
would be that a law of which the avowed object is to free the tenant of landlordism 
and to ensure to him security of tenure would bind all landlords irrespective of 
whether such a landlord is an ordinary individual or the Union,” 


-The following remarks of the Supreme Court, when examining the question 
whether the statute in that case by necessary implication exempted the State, give 
a clear guidance for the present case also : 


“ Tt is clear that the object of the Act was to abolish big landed estates and 
alleviate the conditions of occupancy tenants by abolishing the proprietary rights 
of the land-owners in them and vesting such rights in the tenants. That ‘being 
the paramount object of the Legislature, it is y likely that it would make 
any discrimination between the State and the citizen in the matter of the applica- 
tion of the Act. This is especially so because if such a discrimination were to be 
brought about through a construction suggested by the State it would result in 
an anomaly in the sense that whereas occupancy tenants of lands owned by 
citizens would have the “ benefit of sucha beneficient legislation ” occupancy 
tenants of lands owned and held by the State would not get such benefit. An 
intention to bring about such a discrimination against the latter class of tenants 
cannot be attributed to the Legislature whose avowed object was to do away in 
the interest of social and economic justice landlordism in the State.” 


Now the Madras Cultivating Tenants Protection Act under consideration does 
not a e exempt lands leased by the State to a tenant from the operation of 
the It is relevant here to note that the Madras Buildings (Lease and Rent 
Control) Act, 1960, in section 10, specifically provides that nothing contained in the 
section shall apply to a tenant whose landlord is the Government. This exemption 
may be seen even in the earlier Rent Control Enactment of 1949. I can see nothing 
special in the Act now under consideration to conclude that it exempts the State by 
necessary implication. The relationship that is postulated for applicability of the 
Act is that of landlord and tenant. A State can clearly be a landlord and the 
Madras State is the landlord here. The object‘of Madras Act (XXV of 1955) is the 
protection of a cultivating tenant from eviction. The preamble states that it is 
necessary to protect cultivating tenants in certain areas in the State of Madras from 
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unjrst eviction. What is unjust eviction has to be looked for in the Act itself ; that 
eviction would be unjust which is not permitted by the Act. Section 3 of the Act 
puts an embargo on all evictions t under the provisions of the Act. Any 
removal of a cultivating tenant from land, outside the provisions of the Act 
will be unjust, and what is there relevant in the context to infer that the Legisla- 
ture intended to discriminate between tenants of Government lands and tenants 
holding from other landlords? 


It is contended for the State that section 4-A of the Act provides for a landlord 
to resume possession, from any cultivating tenant, half the extent of lands leased, 
for the purpose of personal cultivation by the landlord, and that, as culti- 
vation involves contribution of one’s own physical labour or that of the members 
of his family, an artificial person cannot be a landlord. This argument assumes that 
that every landlord must be entitled and qualified to resume possession of land for 
personal cultivation, an assumption not warranted, Section 4-A came in by an 
amendment of the original Act in 1956. When deeming entitles complying with 
certain legal formalities as persons, law, by anal to the extent and consistent 
with the purposes of the creation, takes rules applicable to ordinary persons and 
extends them to the artificial persons, All the rules that apply to natural persons 
may not be extended to artificial persons and need not necessarily be extended. 
There is no logical compulsion to make the analogy complete. The Act has been 
applied without question to lands owned. by juridical persons like deities, charitable 
institutions and Trusts, The Public Trusts Act (LVII of 1961) does recognise 
personal cultivation by public trusts and the definition of personal cultivation is the 
same as in Act (XXV of 1955). In fact, Act (LVII of 1961) recognises the applica- 
bility of the Cultivating Tenants Protection Act to Public Trusts, It is unnecessary 
to consider whether the State cannot have personal cultivation if it should be held 
to be a necessary qualification for a landlord, and whether the fiction creating a 
person cannot, in the context, be extended to contribution of physical labour by the 
accredited limbs of that person, notwithstanding the strict requirement of the defini- 
tion of personal cultivation. I see no ground for straining o knd implied exemption 
of the State from the provisions of the Act. Itis no more a sovercign who has to 
hug at prerogatives and cling to exemptions. We have a democratic Republic, a 
` service State with the ultimate sovereignty vested in the people. A part of 
the functions of the State are non-sovereign in the traditional sense of the word and 
it functions in those spheres. very like a citizen. In the present case the State has 

ted a lease, and, in the matter of evicting the tenant who is now cultivating the 
land, for the purpose of inducting another tenant who may be prepared to pay 
more rent, how is the State different from other landlords like deities, charitable 
institutions, and so on? 


My attention has not been drawn to any provision in the Act other than section 
4-A which necessarily warrants exemption of the State from the provisions of the 
Act, There is nothing in the provisions of the Act suggestive of a distinction between 
lands held by citizens, Devasthanams, charitable institutions, Trusts and the like 
and lands held by the State. It is certainly open to the State if it considers necessary 
in the larger interests of the State. to get itself exempted by appropriate amendment 
of the Statute. As the statute stands, the State can claim no exemption. It follows 
that the plaintiff is entitled to declaration as prayed for. But the injunction cannot 
be granted in absolute terms. ` If the plaintiff could be evicted under the provisions 
of Madras Act (XXV of 1955), the State can certainly do so. 

In the result, the decrees and judgments of the Courts below are set aside and 
the suit is decreed accordingly. The nd Appeal is allowed with costs, Leave 

V.K. i Appeal allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction.) 
PRESENT :—Mr, Josroe R. SADASIVAM. 
The Management of Xavier Contractor, Anaimudi Estate, Mudis 
Post. .. Petitioner * 
0. 


The Presiding Officer, Labour Court, Coimbatore, and another .. Respondents, 


Industrial Disputes Act (XIV of 1947), sections 2 (k) and 10—IJndustrial dispute—Individval 
dispute, when would become industrial dispute—Reference under section 10 to Labour 
Couri—If can. grant relisf on a matter not referred to tt. 


Tt is now settled law that an individual dispute, in order to be an industrial 
dispute within the meaning of section @ (k) of the Act, must have a collective 
support from a substantial number of workmen in the establishment. Otherwise 
a Labour Court will have no jurisdiction to entertain the reference and pass an 
award. 


Working Journalists of the ‘ Hindu’ v. © Hindu’ , (1961) 1 L.L.J. 288 ; Bombay 
Union of Journalists v. ‘ Hindu’, Bombay, (1962) 2 S. G.J. 107: (1961) 2 LLJ. 436 ; 
Visalakshi Mills v. Labour Gourt, Madura, (1962) 2 L.L.J. 93, referred to. 


An Industrial Tribunal or Labour Court under the Act should confine its 
decision to the points which strictly arises on the pleadings between the parties. 

Where the reference to the Court under section 10 of the Act was whether the 
non-employment of a workman is justified, the Court would have no jurisdiction 
to treat the termination of service of the workman concerned as a retrenchment 
and award compensation. It will not be a to the Court to ignore the statutory 
provisions and treat the dismissal, which it holds as improper, as a sort of retrench- 
ment and grant compensation on that basis, 


Harinagar Cans Farm v. State of Bihar, (1964) 2S8.C.J. 806 : (1963) I L.LJ. 692; 
Shanmugham v. Labour Court, (1963) 1 L.L.J. 798, referred to 


Petition under Article 226 of the Constitution of India praying that j in the cir- 
cumstances stated therein and in the affidavit filed therewith the High Court will be 
pleased to issue a writ of certiorari calling for the records in I.D, No. 48 of 1965 on 
the file of the Labour Court, Coimbatore, and to quash its award „dated 18th May, 
1966 published in Supplement to Part TI, section 1 of the Fort St. George Gazette, 
dated 8th June, 1966 and printed at pages 5 to 7 thereof. 


D. Meenakshisundaram, for Petitioner. 
S. Ramaswam, for and Respondent. 


The Court made the. following ~ as 

ORDER. — Petition by the Management of Xavier, Contractor, imudi Estate 
for the issue of a writ of certiorari to quash the award of.the Labour Court, Coimbatore 
in I.D. No. 48 of 1965 on its file. The Governament of Madras by G.O. Ms. No. 5130 
Industries, Labour and Co-operation (Labour), dated 2nd November, 1965 refi 
for adjudication to the Labour Court, Coimbatore, an alleged industrial dispute 
. between the management of Xavier and its workmen sponsored by the Secretary, 
Artisan Worker’s Union, Valparai. The questions referred to were: Whether the 
non-employment of Sri V. L. Francis mason by Sri M. R. Xavier, Contractor, 
Anaimudi estate Mudis Post, is justified ifnot to what relief he would be entitled and 
to compute the relief, if any awarded in terms of money if it can be so computed. 
The Labour Court found that the dispute in the case was an industrial dispute, 
that V. L. Francjs was in the employment of M. R. Xavier, Contractor for 15 years 
and was not a casual worker as contended by the management and that the termina- 
tion of the service of V. L. Francis was not justified, But in view of the fact that the 








* W.P. No. 2017 of 1966. Sth March, 1969. 
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Union which took up the cause of V. L. Francis did not prefer any reinstatement 
-but was satisfied with the compensation under section 25-F of the Industrial Dis- 
putes Act, the Presiding Officer of the Labour Court held that V. L. Francis was 
entitled to a sum of Rs, 7391.25 being fifteen days wages for every completed year of 
service. 

The learned Advocate for the petitioner urged two contentions before me- 
‘The first is that an individual dispute of a workman in order to be an industrial 
dispute must have a collective support from a substantial number of workmen in the 
establishment. In support of this contention, he relied on the decisions in Workiag 
Journalists of the ‘ Hindu’ v. ‘ Hindu’, Bombay Union of Journalists v. Hindu, Bombay* 
and Visalakshi Mills v. Labour Court, Madurai’. The learned Advocate for the 2nd 
respondent did not dispute the principle enunciated in the above decisions. Even 
in paragraph 2 of its counter before the Labour Court, the petitioner has stated 
that the claim of the mason V. L. Francis is not an industrial dispute as defined in 
section 2 (k) of the Act and that no other person under the employment of the 
management of Xavier the Contractor had supported the cause of the non-employ- 
ment of V. L. Francis and as such, this dispute must be dismissed in limins. V. L. 
Francis examined himself alone and he has not even spoken to the fact that the other 
-workmen of the management who are substantial in number, supported his claim. 
In fact there is no evidence to show that the Union, namely, the Artisan Worker’s 
Union who took up the cause of V. L. Francis represented any other workmen of 
the management. Thus the Labour Gourt had no jurisdiction to entertain the 
teference and the award passed is one without jurisdiction. 


The second contention urged by the learned Advocate for the petitioner is that 
the Labour Court acted without jurisdiction in awarding retrenchment compensa- 
‘tion when the said question was not referred to it. In eee Gans Farm v. State 
of Bihar * the Supreme Court has held that it is desirable that an Industrial Tribunal 
should confine its decisions to the point which strictly arises on the pleadings between 
the parties. In Shanmugham v. Lebour Court® it bas been held by this Court that 
-where the Labour Court finds that the dismissal of a particular workman is improper 
cand the effect of it would be that such workman should be deemed to have continued 
in service, it is the duty of the Labour Court to order reinstatement and that it has 
got no jurisdiction to treat the dismissal as a sort of retrenchment. Retrenchment 
as governed by the provisions of section 25-F of the Industrial Disputes Act and the 
termination wil] amount to retrenchment only if the requisites of that section are 
satisfied. It is clear from that decision that it is not open to the Labour Court to 
ignore the statutory provisions and treat the dismissal which it holds to be improper, 
as a sort of retren t and grant compensation on that basis. In fact, the parties 
did not join issue on the question as to what would have been payable to the work- 
- man Francis if it had been a case of retrenchment. If the petitioner had notice of 
such a claim, it would have put forward a iate defences against the award of 
compensation. It was open to the workman Francis to put forward such a claim 
under section 33 (c) (2) of the Industrial Disputes Act. 


Learned advocate‘for the 2nd respondent urges that it is open to this Court in 
the exercise of its discretion to refuse to interfere with the award if it is satisfied 
that justice has been done. He relied on the decisions in Raipur Manu actaring 
Gompany Lid., Ahmedabad v. Nograshaa* and Howrah Municipality v. Mansa ‘bas Dey 
_ in support of his contention.- It should be noted that the La Courts in those 


cases had jurisdiction to make the awards. In the first case, the Supreme Court 
Sees 


t there oY ide to be some force in the contention of the appellant so 
far as the jurisdiction of the authority was concerned but it did not pro 





L tion of the au pi decide 
. that question of jurisdiction in that case. It further observed that appeal was 
1. oes 1 LLJ. 288. (1963) 1I LLJ 692. 
2. (1962)2SC J. OT ee eae : 5 (1963) 1 LLJ. 798. 
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not directly from the judgment of the authority but was from the order of the High 
Court dismissing the writ petition, and that whatever infirmities might have attached 
to the order of the authority, there would be no reason to interfere with the order 
of the High Court dismissing the writ petition if it came to the conclusion that 
the order passed by the authority in chat case had not resulted in any failure of 
justice. In the second case Howrah Municipality v. Mansa Das Dey? relied:on by 
the learned Advocate for the 2nd respondent it was held that even assuming that 
there was no victimisation and that the Industrial Tribunal was erroneous in reopen- 
ing the findings of domestic enquiry the same did not call for interference in the 
appeal as it had done substantial justice to the parties. The learned Advocate for 
the 2nd ondent was not able to refer to any decision that this Court could in 
disposing of a writ petition under Article 226 of the Constitution of India refuse to 
interfere with the order passed by the Labour Tribunal if it is one without jurisdic- 
tion. I am not also satisfied that the justice of the case requires that the order 
passed without jurisdiction should be upheld. 

For the above reasons, a writ of certiorari will issue quashing the award passed 
by the Labour Court in I.D. No. 48 of 1965 on its file. tt is open to the workman 


to work out his rights, if any, for compensation under appropriate provisions of 
the Act. The parties will bear their own costs. 


RM. MEE Petition allowed. 


IN THE HIGH COURT OF JUDIQATURE AT MADRAS. 
(Special Original Jurisdiction.) 
PRESENT :—Mr. Justice A. ALAGIMISWAM. 


The Workmen of V. M. Bus Service, represented by the Motor 
Thozhilalar Sangam by its Secretary, Kulandaivelu, Madras.. Petitioner © | 
D 


The Labour Officer, II, No. 1, D’Sylva Road, Mylapore, Madras-4, 
and another "he 


Industrial Disputes Act (XIV of 1947), section 12 (1)—Holding of conciliation proceedings, 
by Conciliation Officer—Diseretionary—Cannot be compelled by the issus of a writ of 
mandamus. l l 
Petition under Article 226 of the Gonstitution of India, praying that in the 

circumstances stated therein, and in the affidavit filed therewith the High Court 

will be pleased to issue a writ of mandamus directing the first respondent to perform 
duties prescribed under the Industrial Disputes Act. 


A. L. Somayajee for M/s. Atyar and Dolia, for Petitioner. 
The Court made the following 


Ornper.—One Radhakrishnan, a member of the petitioner-Union, was a conduc- 
tor under the second respondent. He was removed from service on the ground that 
he had made collections without issuing tickets. - He offered some explanation, to. 
which it is not necessary to refer. The Union approached the first respondent, 
Labour Officer, for undertaking conciliation proceedings and the first dent 
informed the petitioner-Union that, as there was no, violation of principles of natural 
justice, no industrial pa ea was apprehended. This has besn interpreted by- the 
petitioaer-Union as a by the first respondent to discharge his duties and, 
therefore, a writ of mandamas has been prayed for. 


Under section 12 (1) of the Industrial Disputes Act, 


‘where an industrial dispute exists or is apprehended, the Conciliation Officer 
may, or where the dispute relates to a public utility service and a notice under sec- 
tion 22 has been given shall, hold conciliation proceedings in the prescribed man- 
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ner” Notice under section 22 not having been given, there is no obligation cast on 
the Labour Officer to undertake conciliation proceedings. In addition, he has said that 
no industrial dispute is apprehended. The statute confers a discretion on the Conci- 
lation Officer to decide whether he should hold conciliation proceedings or not 
However, sub-section (4) of that section is relied upon on behalf of the petitioner- 
Union to urge that the Conciliation Officer has got to send a report to the Govern- 
ment setting forth the steps taken by him for ascertaining the facts and circumstances 
relating to the dispute and for bringing about a settlement thereof, together with a 
full statement of such facts and circumstances, and the reasons on account of which, 
in his opinion, a settlement could not be arrived at and therefore there is an obliga- 
tion cast on him to hold-conciliation proceedings. This sub-section wil] apply only- 
where the conciliation proceedings are held and no such settlement is arrived at. 
It cannot apply where de conciliation proceedings have not been held. To sucha 
case, only sub-section (1) of section 12 applies. As that sub-section confers a discre- 
tion on the Conciliation Officer to decide whether he shall hold conciliation proceed- 
ings or not, there is no room for the issue of a writ of mandamus in this case. 


The petition is dismissed. 

V.K. — Petition dismissed . 
IN THE HIGH COURT OF JUDIGATURE AT MADRAS. ` 

Present :—Mnr. Josta P. RAMAKRISHNAN AND Mx. Juste P.S. KAILABAM, 


Thayammal] .. Appellant* 
- D. ef, © ee - 
Muthuswami Gounder and others - .. Respondents. 
Hinda Law—Maintenance—Widow’s claim for, from joint family properiy—Determination 
of quantum—Critersa. 


Generally stated, the maintenance to be awarded to a widow should be such 
as would enable her to live consistently with her position as a widow with the 
same degree of comfort as she had in her husband’s house. The fact that the past 
mode of life of the widow has been demonstrably on a penurious and miserly scale 
or on the other hand, on a quite extravagant scale would not be helpful to decide 
the quantum of maintenance payable to the widow. The maintenance that is to 
be awarded should be determined taking into account the value of the estate, 
position and status of the deceased husband and of the widow and the reasonable 
wants of the widow. 


While it may be conceded that the status of a Hindu widow has undergone a 
great change and she is given a much higher status now after the several enact- 
ments providing her with a right to property and the change should be recognised 
in fixing the quantum of maintenance, it cannot be accepted that in all cases, the 
-entire income of the husband should be given as maintenance for what the widow 
is entitled to is maintenance and not the extra income of the deceased husband. 


Appeal against the decree of the Court of the Subordinate Judge, Coimbatore 


dated gist January, 1962 in Original Suit No. 186 of 1960 (O.P. No. 175 of 1960) 
{Pauper). 
S. Gopalarainam and S. Palaniswamy, for Appellant. 
M. S. Venkatarama Iyer, K. Sarcabhatynaa end T. R. Mani, for Repordents. 
The Judgment of the Court was delivered by 


- _ Katlasam, F—This appeal is preferred in forma pauperis by the plaintiff in the 
suit for past and future maintenance against the judgment of the Subordinate Judge, 
Coimbatore. 





* Appeal No. 206 of 1963 (pauper) 26th March, 1969. 
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The plaintiff filed the suit claiming a sum of Rs. 72,000 by way of arrears of 
maintenance upto the date of suit, and sum of Rs. 24,000 per annum by way of future 
maintenance and for a charge over the suit properties for payment of arrears and 
future maintenance. The plaintiff is the widow of Ramaswami Gounder. Defen- 
dants 1 and 2 are the brothers of the plaintiffs husband. Defendants 3 and 4 are 
the sons of the second defendant and defendants 5 to 7 are the sons of the third 
defendant. Pending appeal in this Court, the third endant died and his legal 
representatives were brought on record. Defendants 1 and 2 and the plaintiff’s hus- 
band were members of the Hindu joint family. Plaintiffs husband died about 
twelye years before suit without any issues. The family owned about 370 acres of 
land in Kerala State and about 19 acres in Pollachi Taluk. According to the 
plaintiff till about 1952, she lived along with defendants 1 and 2 when due to certain 
misunderstandings between her and defendants 1 and 2, she was driven out from the 
joint family house. According to the: plaintiff the reason for being driven out 
is that her mother filed a suit for maintenance against the sister’s husband of defen- 
dants 1 and 2, and she could not induce her mother to come to terms as per the wish 
of defendants 1 and 2, and as she herse!f wanted to adopt a son tø her husband and 
asked the consent of defendants 1 and 2: She further stated that she waited till the 
suit fled by her mother was disposed of;andin December, 1959, she gave notice clai- 
ming maintenance. ‘The defendants resisted the suit and pleaded that till the end 
of November, 1959, the plaintiff was being maintained by the defendants. As 
amongst the defendants there was'a partition of the Kerala properties on gth October, 
1954, and in November, 1959, it was stated that there was a family arrangement by 
which with the consent of the plaintiff, the Madras State properties were also divided 
making suitable provision for the maintenance of the plaintiff. A partition deed and 
a settlement deed in favour of the plaintiff were executed on goth November, 1959; 
but later barat EROE ed to register the documents. The detendants plead- 
ed that the family settlement dated goth November, 1959, made ample provision for 
her maintenance and therefore she was not entitled to any maintenance, much less 
maintenance before 1959 upto which year the plaintiff continued to stay in the joint 
sini i house. The learned Judge of the Court below found that the plaintiff never 
gave her consent to the settlement Exhibit B-3 dated goth November, 1959 executed 
in her favour and therefore the defendants cannot resist the suit for maintenance on 
the ground that she had accepted the family arrangement. After considering the 
evidence of defendants I to 4 to the effect that the plaintiff gave her consent to j- 
bit B-g, the learned Judge observed that if the plaintiff had really given her consent, 
her consent in the writing would have been obtained. Exhibit the partition 
deed of the same date was also not attested by the plaintiff. The plea that after con- 
senting to the terms of Exhibit B-3, she declined to present it before the Registrar, for 
registration was rejected by the Court below. On the evidence adduced on behalf 
of the plaintiff, the lower Court came to the conclusion that there is no satisfactory 
evidence to show that the plaintiff gave her consent to Exhibit B-43. This finding was 
not seriously challenged before us. As the plaintiff was not even an attesting wit- 
ness in Exhibit B-3 and as the consent is stated to have been obtained on goth 
November, 1959, three days before the suit notice was issued by the plaintiff, we are 
satisfied eA te settlement deed Exhibit B-3 was not executed with the consent of 
the plaintiff we confirm the finding of the Court below that Exhibit B-3 was not 
executed with the consent of the plaintiff. There can therefore be no doubt that 
the plaintiff is entitled to maintenance from out of the joint family properties. 


The plaintiff has claimed maintenance from 1952. It is stated that she was 
driven out of the family house in 1952 as she could not induce her mother to com- 
promise a suit filed by her for maintenance against the sister’s husband of - defendants 
I and 2 on the terms suggested by defendants 1 and 2 and as the plaintiff wanted to 
adopt a son. to her husband. In 1954, the Kerala properties were partitioned as 
amongst the defendants, and the plaintiff did not protest against such partition with- 
out providing maintenance for her. In the hip it is not that defendants 1 
and 2 asked the plaintiff to induce her mother to withdraw maintenance suit. 
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This would indicate that the plea that defendants 1 and 2 compelled her to induce 
her mother to withdraw the suit is an after-thought. 


The voters list corrected upto 1960 in respect of both the villages of defendants 1 
and 2 and that of chat plaintif contain the name of the plaintiff in both the villages. 
We do not think m Importance can be attached to these entries, All that it 
would indicate is that the plaintiff would have lived in both the villages concerned at 
the time of enumeration. If the plaintiff had been driven out of the joint family 
house in 1952 she would not have kept quite till about 1959. On the other hand, 
the evidence indicates that when the partition deed was executed as amongst the 
defendants, she was not satisfied as no provision for her maintenance was made and 
hence gave the suit notice Exhibit A-1. The oral evidence of the witnesses examined 
in both sides is highly interested and discrepant and cannot be relied on in deter- 
mining the question as to whether the plaintiff was driven out of her house in 1952. 
Taking into account the circumstances mentioned above, we are in agreement with 
the fmding of the Court below that the case of the plaintiff that she was driven out of 
the family house in 1952 has not been satisfactorily proved and therefore she will be 
entitled to maintenance only from the date of Exhibit A-1 grd December, 1959. 


The question that remains to be considered is the quantum of maintenance to 
which the plaintiff would be entitled to. The evidence let in by both the sides re- 
garding the income from the properties is groslly ated and therefore the ques- 
tion will have to be determined on the evidence of independent witnesses and the 
documents on record. D.W. 4 is the first defendant. He states that the family 
owned 363 acres in Kerala and that they sold about 20 acres and owned 343 acres. 
Out of the 343 acres 22 acres aie ayan nanja with two crops. In addition to that, 
there was also converted wet lands, and about 25 acres are under wet cultivation. 
In Pollachi taluk, Madras State, the family owns about 1g0 acres. In Marchinaicken- 
palayam, the family owns 18 vallams. There ware two wells in it with motors and 
only five vallams are irrigated and the cight vallams are dry lands. In Rasichetti- 
palayam, the family owns two vallams af boai and six vallams of dry lands. There 
are two wells in it with oil engine, There are about 120 cocoanut trees in the tope. 
In Muthur twenty vallams of dry lands are owned by the family. 


So far as the income from Kerala lands are concerned, D.W. 4 stated that he 
would realise about one bandy of paddy per acre. In arriving at the income from 
the Kerala lands, the learned Subordinate Judge accepted the evidence of P.W. 4 
the irrigation inspector, Chittoor Taluk, Kerala’ State and the Income-tax returns 
Exhibit B-4 to B-13 and the assessment orders thereon furnished by the defendants. 
According to P.W. 4, the family owns 343 acres out of which 23 acres are registered 
nanja lands, and in about five acres nanja cultivation is carried on in punja lands, 
There are five wells with three engines and the wells itrigate forty acres. He stated 
that there are about 75 cocoanut trees. He further stated that about 70 acres are 
lying fallow. The witness added that one acre of nanja, if leased out, would fetch 
one bandy of paddy as rent, Each bandy would contain 70 paras of paddy valued 
at Rs. 3 per para. ¢ witness further admitted that the defendants are paying Agri- 
cultural Income-tax, Exhibits B-4 to B-13 would show that the net income from the 
Kerala lands would be about Rs, 20,000 per annum, ‘The learned Judge accepted. 
the correctnéss of the assessment orders and fixed the income from Kerala lands at 
Rs. 20,000 per annum. We sce no reason for not accepting the finding of the learn- 
ed Subordinate Judge. The plaintiff has not adduced any fatisfactory evidence for 
not accepting the income-tax returns filed by the defendants. We therefore confirm 
the finding of the lower Court that the net income from the Kerala lands would be 
Rs. 20,000 per annum, net. 


Regarding the lands in Pollachi Taluk, the assessment orders relating to Muthur 
lands only have been filed as Exhibit B-15 and B-16. D.W. 4 admitted in cross- 
examination that Exhibit B-15 and B-16 relate to Muthir lands only. The learned 
Judge has estimated that the net incomé would be roughly about Rs. 10,000. Itis 
not clear as to whether the assessment orders which the learned Judge took into 
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account refer to other lands in Pollachi Taluk. The learned Counsel for the plaintiff 
submitted that even if the evidence of the fourth defendant is accepted, the income 
from Pollachi lands would be at least Rs. 25,000. The fourth defendant has admit- 
ted in his cross-examination that the groundnut yield will be thirty bags per vallam, 
that is four acres. He also admitted that the price at which groundnut is being sold 
is Rs. 13 to Rs. cae Ce ee at this rate, the groundnut produce from 
Marchinaickenp ichettipalayam and Muthur lands which are seven 
vallams of thottam ‘leads and 34 vallams pf dry lands, would be about 1,860 bags, 
fetching a price of Rs. 25,000. But the witness in the latter part of his cross-examina- 
tion corrected himself and stated that the net income will be 17 to 18 bags of ground- 
nut per vallam in Muthur lands and in the other lands also the income will be more 
or less the same. He stated that the yield would be forty bags per vallam in Thottam- 
The learned Counsel submitted that the admission made by the fourth defendant must 
be accepted and the income should be taken at least as Rs. 25,000 year. We 
feel that this estimate may be on the high side and it would be safe to fix the net 
income from the Pollachi Taluk properties at Rs. 16,000 per annum. We are 
therefore satisfied that the family is possessed of properties which are fetching a 
net income of Rs. 36,000 per annum. 


The question arises as to the amount of maintenance to which the plaintiff 
_ would be entitled to. On behalf of the plaintiff Mr. Mohan Kumaramangalam, 
the learned Counsel submitted that taking into account the status that is given to a 
widow in modern times and tke recognition of her right to property by various enact- 
ments though she would not be entitled to a share in the immovable property as her 
husband died before the various enactments conferring property rights on the widow 
came into force, she would at least be given the share of the income which her husband 
would have got. On the other hand, it is contended on behalf of the defendants 
that what she is entitled to is that much of an amount which would satisfy her rea- 
sonable wants including not only the ordinary expenses of living, but what she might 
reasonably expend for religious and other duties incident to her station in life. It 
was pointed out that the wiclow is living in an extremely frugal manner being, satis- 
fied with seven white sarees a year and therefore a maintenance of Rs. 1,500 a year 
would be ample to meet her requirements. 


The method of determination of quantum of maintenance under the Hindu Adop-~ 
tions and Maintenance Act, 1956, is provided in section 23 of the Act. The various 
circumstances that are to be taken into account in determining the amount of main- 
tenance are stated in section 23 (2) and (3) of the Act, Butin this case as the death 
of the husband of the plaintiff was before the Act came into force, the law as it stood 
prior to the Act governs. Generally stated, the maintenance to be awarded to.a 
widow should be such that would enable her to live consistently with peer asa 
widow, with the same degree of comfort as she had in her husband’s house. 
position and status of the deceased husband and of the widow and the reasonable 
wants of the widow should all be taken into account. In Mt. Ekradsshwan v. Homesh- 
wari, the Privy Council observed that the quantum of maintenance would depend 
upon a gathering together of all the facts of the situation, the amount of free estate, 
the past life of the married parties and the families, a su of the condition and 
necessities and nights of the members, on a reasonable eee of circumstances 
possibly required in the future, regard ing of course had to the scale and mode of 
living, and to the age, habits, wants, and of life of the parties. In short, their 
Lordships observed that it is out of a great category of circumstances, small in them- 
selves, that a safe and reasonable induction is to be made by a Court of law in arriv- 
ing at a fixed sum. Their Lordships also proceeded to observe that there may be 
circumstances in which the past mode of life of the widow has been demonstrably 
on a penurious and miserly scale, or on the other hand, on a quite extravagant scale 
having regard to the total income of the husband, and that in such a case the scale 
was suited to his own position in life, that is a sound point from which to start the esti- 
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mate. It is unnecessary to refer to the figures relating to the income of the family 
and also the members in the case before the Privy Council. It is clear that the fact 
that the past mode of life of the widow has been demonstrably on a penurious and 
miserly scale or on the other hand, on a quite extravagant scale would not be helpful 
to decide the tum of maintenance payable to the widow. In Audemma v. Varada 
Reddi, t a Bench of this Court on a consideration of the case-law on the subject held 
that the widow’s claim for maintenance out of the joint family property is absolute 
in the sense of not being liable to be reduced because of the possession of any property 
iby her in her own right as stridhanam, and that she would be entitled to an amount 
necessary and sufficient for maintaining herselfin the manner in which she was main- 
‘tained by her husband. In Nagendremma v. Ramakottayya*, a Bench of this Court 
after referring to the various decisions held that the Privy Council case 
-Mt. Ekradeshwari v. Homcslwar?, should be followed. The learned Counsel 
referred to the decisions of other High Courts, namely, M. Satpancrayanamurthi v. 
M. Jagammat, and Kiran Bala v. Bankim Chandra®., The decisions in those 
‘Cases were rendered on the particular facts of those cases and are not helpful 
in deciding the quantum of maintenance in this case. On a consideration 
of the case law, we are satisfied that the maintenance that is to be awarded 
should be determined ing into account the value of the estate, position 
and status of the deceased husband and of the widow and the reasonable wants of 
the widow. We are not able to accept the contention of the learned Counsel for the 
defendants that as the widow was living in an extremely frugal manner a small sum 
of maintenance would suffice, for, such a plea was not acceptea by the Privy Council 
Mit: Ekradeshwari v. Homesheoar®. To accept such a contention would result in victi- 
mising widows leading frugal lives and rewarding those spending extravagantly. 
Mr. Mohan Kumaramangalam on behalf of the plaintiff widow submitted that 
the Court will have to take into account the changed status of the widow in the modern 
epee brought about by the several enactments and change in social outlook and 
therefore in providing for the reasonable wants of the widow, the income to which 
the husband would be entitled to should be awarded as maintenance. While we 
accept the contention that the status of a Hindu widow has undergone a great 
‘change and she is given a much higher status now after the several enactments pro- 
viding her with a right to property and the change should be recognised in fixing 
the quantum of maintenance we are unable to accept the contention that in all cases, 
the entire income of the husband should be given as maintenance for what the widow 
is entitled to is maintenance and not the extra income of the deceased husband. It 
may be that if the income of the deceased husband is limited and would be required 
to maintain the widow in reasonable comforts the entire amount may be given as 
maintenance. In the present case, it may be pointed out that there is no evidence on 
the side of the plaintiff widow as to what her requirements are to proviae her reason- 
able comforts in life. In the absence of any such material, we are unable to agree 
with the contention that the entire share of income of her husband should be given 
to her as maintenance. We have found already that the income to the share of the 
plaintiff’s husband would be Rs, 12,000 per annum or Rs. 1,000 per month, As itis 
not possible for the widow to live in the family house, she may have to find an 
accommodation either in the village or in the nearest town. To have all reasonable 
comforts consistent with the status of her husband, after a careful consideration, we 
are of opinion that an inclusive sum of Rs. 500 per month would be the proper 
amount of maintenance. We therefore fix the amount of maintenance at Rs. 500 
(five hundred) per month. The plaintiff would be entitled to the maintenance from 
grd December, 1959. She would be entitled to costs on the amounts decreed. She 
will pay the Court fee. There will be a charge on the joint family properties for 
payment of past and future maintenance, 
V.K. . — Order Accordingly. 

ee 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction.) 
PRESENT :—MR. JUSTIOE A. ALAGIRISWAMI, 
Marimuthammal .. Petitioner 


D. 
The State of Madras represented by the Secretary, Home 
Department, Fort St. George, Madras-g and another .. Respondents. 
Land Acquisition Act (I of 1894), sechons 5-A and 17—Emergency provisions undsr the Act— 
When can be invoked. 


The urgency provisions in the Act should not be made a cloak for the tardy 
actions of the authorities and as a cover for their laziness. A mere mechanical 
repetition that the provision for house sites for Harijans is urgent, as they are liv- 
ing in a congested , Should never be allowed as an excuse for dispensing 
with the enquiry under section 5-A of the Act which would take only a month or 
two 


(With reference to the facts the Court observed : 


“This is a case where the petitioner should have her costs...... This sort 
of lackadaisical procedure followed by resort to emergency provisions should never 
be tolerated and the persons responsible must be taught a lesson.”’) 

Petition under article 226 of the Constitution of India, praying that in the cir- 
cumstances stated therein, and in the affidavit filed therewith the Court will be 
pleased to issue a writ of certiorari calling for the records of the first respondent in G.O. 
R. No. 2819, Home and quash the section 4 (1) notification and section 6 declara- 
tion dated 8th June, 1966 and all subsequent proceedings in pursuance thereof. 

J. Kanakaraj, for Petitioner. T 

R. Krishnamurthy, for the Government Pleader, for Respondents. 


The Court made the following 

' Oprpsr,—The petitioner is the owner of survey No. 161/2 of an extent of 6-20 
acres in Manathal Village, Omalur Taluk, Salem District. A notification under 
section 4 (1) of the Land Acquisition Act with regard to this land was published in- 
the Fort St. George Gazette dated 22nd June, 1966 and after dispensing with the en- 
quiry under section 5-A by the same notification a declaration under section 6 was 
-also published in Fort St. Gsorge Gazette on the same day. This writ petition is 
filed to quash those pr i 


In reply it is stated that possession of the land has been taken on grd February, 
1907, RA the order of stay in this case was passed only on 8th February, 1967. 
main attack of the petitioner in this case is with regard to the use of the emer- 
gency provisions of the Land Acquisition Act and dispensing with the enquiry under 
section 5-A. I consider that there is considerable justification for this attack. 
From page one of the note file of the Collector produced in response to the rule nisi 
issued in this case it is seen that the question of acquiring the land for Harijans has 
been pending from the year 1959 and that papers were pending with tie Ravens 
Inspector for a very long time. On 18th April, 1963, the Collector asked him to 
‘expedite the matters. Even so, three years passed before the notification under 
section 4 (1) was published, The authorities, who slept over it for four years in the 
first instance and for another three years even after their attention had been drawn, 
cannot certainly be allowed to put forward the excuse that the urgency provision 
was invoked because it was feared that there may be an outbreak of epidemic in that 
locality. It should not be made a cloak for the tardy actions of the authorities and 
as a cover for their laziness. A mere mechanical repetition that the provision 
£ or house sites for Harijans is urgent, as they are living in a congested quarter, 


* W.P. No. 289 of 1967. 10th April, 1969. 
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should never be allowed as an excuse for dispensing with the enquiry under section 
5-A of the Act which would take only a month or two. I am not satisfied that in 
this case there was any emergency justifying the resort to the emergency provision. 


The writ petition is allowed and that part of notification which in exercise of 
the powers under section 17 dispensed with the enquiry under section 5-A is quashed, 
as the declaration under section 6. The notification under section 4 +) itself 
will stand. Itis open to the authorities to hold fresh enquiry and p further 
with the matter. I consider that this is a case where the petitioner should have her 
costs from the respondent. This sort of lackadaisical procedure followed by resort. 
to emergency provisions should never be tolerated and the persons responsible must 
Hg taught a lesson. The respondent will pay the costs of the petitioner. Advocate’s 

ee Rs. 100. 


V.K, —— Petition allowed.. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MnR, Justice N. KreenNaswamy REDDY. - 
Baluswamy .. Accused.™ 
Penal Code (XLV of 1860), sections 279, 338 and71—Respsctive scope of sections 279 and 
3 


33 onviction under secon 338—Sentence under section 279—No illegality, 

Case referred for the orders of the High Court under section 438 of the Criminal 
Procedure Code, 1898, by the District Magistrate (J) Ramanathapuram at Deva- 
kottai in his letter R.O.C. A. No. a38 of 1968, dated 12th November, 1968 regarding 
G.C. No. 4309 of 1968 on the file of the Court of the Sub-Magistrate, Srivilliputtur. 


Calvin Jacob, for Public Prosecutor for State. 
The Court made the following 


ORDER.—This is a reference by the District Magistrate, Ramanathapuram, 
under section 438, Criminal Procedure Code, for setting aside the conviction and 
sentence imposed under section 279, Indian Penal Code, by the Sub-Magistrate, 
Srivilliputhur, in C.C. No. 4809 of 1968, on the ground that the'sentence under 
section 279, Indian Penal Code, cannot be sustained by virtue of section 71, Indian 
Penal Code, as the accused has been convicted under section 338, Indian Penal 
Code. ` 


This reference is quite unwarranted. Section 279 and section 338, Indian 
Penal Code, deal with separate and distinct offences. The gravamen of the charge 
under section 279, Indian Penal Code, is rash and negligent driving on a Public 
way, whereas the gravamen of the charge under section 338, Indian Penal Code, is 
causing grievous hurt by rash and negligent driving in any place. Therefore, a 
person can be convicted for causing grievous hurt by rash and negligent driving 
and punished under section 338, Indian Penal Code, and at the same time for rash 
and negilgent driving on a public place, he can also be separately punished under 
section 279, Indian Penal Code. There is no illegality in the conviction and 
sentence passed by the Magistrate. 

This reference is rejected. 

V.K. l Reference rejected. 





* Cri. RC. 1435 of 1968. 
Case. Ref. No. 20 of 1968. 25th June, 1969.. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justa P. RAMAKRISHNAN AND Mr. Justice P. S. KAILASAM. 
Samiappan .. Prisoner" 
(Accused 3). 
Penal Code (XLV of 1860), section 302—Death by sirangulation—lIdentification of the 
deceased woman by ths sare: and the blouse she wore, if proper—Medical examination— 

Failure to asiablish the possibility of identification and the cause of death—Conviction, if 

sustainable. 

In view of the complete failure of the medical examination to establish the 
possibility of identification of the murdered woman, the cause of her death and 
also the doubtful features of the identification by the saree and blouse she wore, 
it will not be proper to hold beyond reasonable doubt that it was the body of 
Rasammal that was unearthed behind the railway line and that Rasammal met 
with her death by strangulation, relying for the purpose solely on the retracted 
judicial confession of accused 3 and the non-judicial confession of accused 2, 
which has got infirmative features. ‘ Therefore the conviction of accused 
either under section 302, Indian Penal Code, or under section 201, Indian Penal 
Code’ cannot be upheld, Accused 3 is entitled to the benefit of doubt. 


Regarding the part of accused 1 in abducting the deceased woman, in the 
absence of satisfactory proof of murder, it will not be safe to convict accused 1 of 
the offence of abduction of the deceased woman with a view to murder her, under 
section 364, Indian Penal Code. What remains against her is only suspicious 
evidence regarding her evasive replies to peoplé who questioned her about her 
movements with the deceased. 

R.T. No. 55 of 1968.—Trial referred by the Sessions Judge of the Court of 
Session of the Tiruchirappalli Division at Tiruchirappalli for confirmation of the 
sentence of death passed upon the said prisoner in case No. 107 of the Calendar for 
1968 on the rgth day of August, 1968. 


G.A. Nos. 650 and 657 of 1 968. — Appeal No. 650 of 1968 by the prisoner (Accused 
No. 1) against the sentence of Rigorous imprisonment for three years under section 
364, Indian Penal Code, in the said case and G.A. No. 657 of 1968—Appeal by the 

isoner (Accused No. 3) against the sentence of death under section 302, Indian 
Penal Code, read with section 34, Indian Penal Code, and Rigorous imprisonment 
for two years under section 201, Indian Penal Code, and directed to be merged with 
the sentence of death passed upon him in the said case. 


K. S. Mahalingam, for Appellant. 
The Public Prosecutor for State. 
The Judgment of the Gourt was delivered by 
j.—There were three accused before the learned Sessions Judge 
of Tiruchirappalli division in $.O. No. 107 of 1968. Periakkal, accused 1, was 
and convicted of the offence of abduction in order to commit murder under 
section 364, Indian Penal Code, and sentenced to rigorous imprisonment for three 
years. Accused 3 Samiappan, brother’s son of the first accused, was convicted under 
section 302 read with section 34, Indian Penal Code, and sentenced to be by 
neck till he is dead. He was also convicted under section 291, Indian Penal Code, 
for concealing evidence regarding murder and sentenced to rigorous imprisonment 
for two years. Accused 2 was acquitted of all the charges. Accused 1 and 3 have 
appealed against their conviction and sentence. The sentence of death imposed, 
on accused 3 in also before us for confirmation. 


The deceased Rasammal was a Harijan woman. She married Raman P.W. 16 
about 10 years prior to the occurrence. Rasammal and her husband fell out, 





* Referred Trial No. 55 of 1968, 
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because he refused to get divided from his brother, as desired by her. This quarrel 
led her to abandon her husbard’s roof. She returned to the house of her parents 
Pichaikaran Moopan and Palayee, P.W. 17 and P.W. 18 respectively, in Valandur 
village. While Rasammal was in Valandur village, she contracted criminal inti- 
macy with P.W. 5 Ramu, the son of the first accused. P.W. 5 was already married. 
He was living.in Kulitalai. He isa Vellala by caste. When the parents of 
Rasammal insisted on her returning to her husband’s house, she decided to elope 
with P.W. 5 Ramu for the purpose of living in some other place of their choosing. 
They, first of all, went to the house of Sirumbayee P.W. 12. P.W. 12 is the sister 
of accused 2. P.W. 12 Sirumbayee and her paramour Ramaswami Nadar P.W. 7 
were living in a cocoanut tope near Karur. The day of their visit has been identi- 
fied by the witness as the day after the That Poosam, which would correspond to 
12th February, 1968. When the caste of Rasammal was discovered as Harijan, 
P.W. 12 did not like Rasammal’s continuing to stay with her. ‘Fhereupon, P.W. 5 
and Rasammal went to Karur town to live. With some difficulty, they were able 
to take on rent a small house in Karur from P.W. 11 on a monthly rent which was 
paid to P.W. 11 by P.W. 5. At Karur, Rasammal purchased certain house-hold- 
vessels M.O. 8 series from the shop of Mancharan P.W. 15. After having settled 
down. in this manner, P.W. 5 appears to have left for Kulitalai the next day, leaving 
Rasammal in Karur itself. 

During the visit of .P.W. 5 and the deceased to the house of Sirumbayee and 
Ramaswami Nadar and also during their arrangements to obtain a bouse in Karur, 
accused 2 Malaikolundu was present with them. Apparently, he did not object 
to the arrangements which the couple were making for their residence at Karur. 
But after leaving them, accused 2 appears to have informed accused 1 about what 
was going on between P.W. 5 and Rasammal, Accused 1 appears to have resented 
her son eloping with a Harijan woman. She is alleged to have met her daughter 
P.W. 12 four days after- the latter had seen P.W. 5 and the deceased and taken her 
to task for harbouring the deceased. She is also alleged: to have asked P.W. 12 
a3 to why she did not do away with her (Rasammal) and bury her since she was 
Toe her son. This conversation was overheared by P.W. 8 Mookan alias 

ppuswami, who warned accused 1 that, if anything untoward happened to 
‘Rasammal, he would be the first to disclose it. 


Thereafter, accused 1 came to the house of P.W. 11. P.W. 11 has deposed 
that on the same day Rasammal took leave of her and left her house in the company 
of accused 1. When questioned, Rasammal told P.W. 11 that accused 1 was her 
mother-in-law and that she was going to her husaband’s place after vacating the 
house. The next day, P.W. 5 went to the house and when he questioned P.W. 11 
about Rasammal, she told him that his mother had taken her away. 


The next evidence we have in this case is that of P.W. 2 and P.W. 6, who belong 
to Pichaigoundanur village in Karur taluk. Accused 3 who is the son of another 
brother of accused 1, as well as his another brother Rajalingam own a garden. 
On a certain day, P.W. 2 met accused 1, accused 2 and a woman aged about 2 

in the above-said garden. The woman was wearing at that time a saree and 
_ blouse, M.Os. 1 and 2, and ear-rings studded with white stones and also a gold 
nose-screw, which he a Welles as M.Os. 3, 4 and 5 series. P.W. 6 also saw in 
accused 3’s garden near Vellagoundanpatti, a woman about 25 years alo 
with eet ie She was wearing at that time the re. Ged the fe 
MLO. 2. That was the last occasion when anybody else appears to have seen the 
deceased woman alive. But P.W: 2 and’ P.W. 6 did not identify the woman who 
was in accused 1’s company in'the garden. They identified her only with reference 
to the saree, blouse and the jewels. 


On 16th March, 1968, the village Head-man, P.W. 1, of Pichampatti, on infor- 
mation, noticed flies swarming at a place near the railway line. The earth was 
dug out and the body of a woman was found buried there. P.W. 1 sent reports to 
the police and the Magistrate. The Circle Inspector of Police, P.W. 22, on receiv- 
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ing the report, came to the scene and removed the dead body. Autopsy was con- 

ducted on the body by P.W. 20 Dr. John, Assistant Surgeon, Government Hospital, 

Karur. The doctor noticed that the body was in an extremely advanced stage of 
decomposition. The orbits were empty and the bones were exposed. There was 

no fracture of any bone. Uterus was decomposed. The skull was empty. The 

internal organs had become a semi-solid mass. The doctor could not give any 
opinion regarding the cause of death, because of the high decomposition of the 

body. In cross-examination, he said that death could be due to natural causes like- 
heart failure, and consumption of poison, and that the possibility of strangulation 

also could not be excluded. From the circumstance that the uterus had decom 

ed, the doctor gave his opinion that death must have taken place more than 

weeks earlier to the date of the post-mortem examination. He observed that uterus- 
starts decomposing only after three weeks after death, but it would take three months- 
for the uterus to get completely decomposed. The doctor stated that hyoid bone- 
was absent. 


Accused 3 was arrested by the police during investigation. In pursuance of a. 
Statement, the admissible ion of which is Exhibit P-5, Accused 3 took the police- 
and the mediators to his house in Vasukumaranpatt and produced M.Os. 4 to 7- 
series from a mud-pot inside his house. Accused 3 was then taken before the Sub— 
Magistrate of Kulitalai, who after administering the usual ings and giving him. 
more than 24 hours time for reflection, and after satisfying hi that the prisoner- 
was going to give a voluntary statement, recorded the confession statement: 
Exhibit P-11. This is what accused 9 stated in this statement. 


“On Friday, my aunt, Periakkal brought a woman with her to the garden.. 
She brought vessels in a bag. An hour later, Malaikolunthan came. The three- 
were . Afterwards Malaikolundhan went away. Three days thereafter- 
my aunt told that the woman should be killed, otherwise she will take Raman, 
her (aunt’s) son with her and go away. Irefused. She said ‘Malaikolundhan is. 
coming. You may also come.’ I agreed. After dusk myself and Malaikolun~- 
dhan went southwards with spade and crowbar. We kept them near the railway- 
line and went to take food. After supper, we carried food for aunt and the woman.. 
They ate. Then we went south to dig pit. After digging the pit we returned to- 
the garden. We laid ourselves near the hay rick and were awake. Periakkal’ 
called us. We both called aunt and the woman to come with us to go to Raman 
and took them towards south. Immediately on climbing the (rail) d Malai- 
kolundhan caught hold of the neck of the woman and she fell down. Aunt also held 
her neck. I held her legs. Periakkal and Malaikolund throttled her. She died’ 
after half an hour. I removed a thodu and had it with me.. I had the nose screw 
also with me. I kept the vessels in the farm house, the thodu and the nose screw: 
inside the pot. ` We buried the dead body in the pit and went away. He kept the- 
spade and the crowbar near the hayrick. We three slept in the garden. Malai- 
kolundhan went in the morning. My aunt also left for her place. That was all. 
happened, Then police arrested me.” . 


The learned Sessions Judge found that there was no -satisfactory evidence to. 
connect accused 2 with any offence. There was an extrajudicial confession referred’ - 
to on the evidence of P.W. 9 and P.W. 12 but it was retracted. In his opinion, so far 
as accused 3 is concerned, the judicial confession of accused 3, though retracted,could` 
be considered as adequately corroborated by the recovery of M.Os. 4 to 8 series from. 
his house. Accused 3 had pleaded that M.Os. 4 to 7.belonged to his brother’s wife. 
But the learned Sessions Judge repelled this explanation as unlikely. He also accept- - 
ed the evidence of the prosecution witnesses regarding the identification of M.Os, 4 
to 7 as the jewels which could have belonged to Rasammal, On these evidence, he 
convicted accused 3 of murder under section 302 Indian Penal Code as. well as under- 
section 201, Indian Penal Code, and sentencea him as mentioned above. 
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In regard to accused 1,the learned Sessions Judge disbelieved the evidence about 
her participation in murder. But he took into account the fact that she was seen by 
P.W. 11 taking the deceased with her from Karur. He also took into account her 
subsequent statement when questioned about the whereabouts of the deceased. P.W. 
5 stated that, when he asked his mother as to where she had taken Rasammal, 
she had replied that Rasammal had accompanied her up to the bus-stand 
in Karur and that she thereafter refused to come with her to Kulitalai on the 
ground that she wanted to go elsewhere. There was also the evidence given by P.W. 
7 who had questioned accused 1 about the whereabouts of Rasammal. At first, ac- 
cused 1 had replied that Rasammal came with her only as far as the bus-stand, and 
when the witness told her that the relations of Rasammal had. come and they were 
searching for her and that they wanted to give a complaint to the police, accused 1 
said that she would pay hush-money if P.W. 7 could silence Rasammal’s relations. 
But accused did not pay the hush-money but told P.W. 7 that she was going to Karur 
the following Wednesday. Sometime later P.W. 8 had questioned accused 1 about 
the whereabouts of Rasammal and accused 1 asked him why he was taking such un- 
due interest in the matter. Thereafter, P.W. 17 got a petition, Exhibit P-o prepared 

‘by P.W. 19 and presented it to P.W. 29 the then Sub-Inspector of Police, Kilitalai, 

who endorsed the petition to the Assistant Sub-Inspector for enquiry and report. The 
Jearned Sessions Judge has relied upon the evasive replies of accused 1 as to the where- 
abouts of the deceased and also her conduct in trying to offer hush-money to P.W. 7 
for coming to the conclusion that she abducted the deceased woman with a view to 
murder her. 


We will take up first for consideration the charge against accused 3, for which 
he was convicted, viz., the offence of murder of Rasammal under section 302 Indian 
Penal Code. The initial difficulties arise from the identity of the murdered woman, 
whose body was found in a pit near the railway line and the cause of her death. So 
far as the identification is concerned, the body has been identified with reference to 
the garments (saree and blouse), M.Os. 1 and 2. Owing to the advanced stage of 
‘decomposition, according to the doctor who conducted the autopsy, no identifica- 
tion by appearance was possible. Even the age of the victim could not be determind. 
‘Only the police gave her age in the requisition as 26 years ;. but the doctor stated 
that the age of the woman whose body he examined might be 30 or 38 years. The 
identification by the saree and the blouse is supported by the statements of the witnes- 
cs for the prosecution that when Rasammal was seen in the company of P.W. 5, she 
was wearing a violet coloured saree with yellow stripes and a white blouse wi red 
spots, ‘That there has been an artificial Z ee the part of the prosecution 
on this aspect of the evidence can be inferred from the circumstances that even the 
witnesses who saw the woman only casually are able to describe, long after the event, 
the colour, stripes and spots of the saree and the blouse worn. by the deceased woman. 
P.W. 7 Ramaswami Nadar, P.W. 5 Ramu and P.W, 2 Pichammuthu are all male 
witnesses, who would not ordinarily make note of the colour or the design of the saree 

elie. But in the testimony of these witnesses, the 
precise description and particulars of the saree and the blouse of the deceased woman 
-are found. No doubt, women relations like P.W. 18, the mother of the deceased, 
can be expected to identify her daugheter’s clothes. But the fact that other people, 
who cannot be expected to keep a clear recollection of such particulars, are also pre- 


considerable artificiality. P.W. 5 has deposed that the saree M.O. 1 is of a pattern 
Teadi'y available in the market and that he can only say that Rajammal was i 

a saree similar to M.O. 1. These circumstances should make one hesitate before 
identification of the body as that of Rasammal can be satisfactorily upheld. 


Asr the cause of her death, the autopsy provides no help whatever, On 
the other d, the doctor’s opinion leaves the question open as to whether she died 
through a variety of causes including poisoning, natural causes or strangulation, 


` 
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We have, therefore, to fall back upon the retracted confession of accused 3, and the 
extra judicial confession of accused 2, which has also been withdrawn, for the 
ofidentification as well as for determining the cause of death as strangulation. Whil e 
the principle of proof of corpus delicti which has been considered in such cases as the 
roof that before the accused is found to be the author of the crime, it must be estab- 
ished that the crime charged has been committed-in theft thatthe property has 
been stolen, in murder that somebody has been Killed the strongest proof of corpus 
delicti in murder is the body of the victim or a vital part of the body by which he could 
be identified, in the absence of any such evidence, direct evidence may also come 
from a person who saw the-killing or the murderer may confess to the crime. The 
fact of death should be proved by such circumstances as render the commission of the 
crime certain and leave no ground for reasonable doubt ; the circumstantial evidence 
should be so cogent and compelling that upon no rational hypothesis other than 
murder can the facts be accounted for. Vide Sarkar on Evidence (Eleventh Edition) 
page 27. The learned author has referred, in this connection to Ram Chandra v. 
U.P, State) We are of the opinion that in the present case, in view of the complete 
failure of the medica] examination to establish the possibility of identification of the 
murdered woman, the cause of her death and also the doubtful features-of the identi- 
fication by the saree and the blouse she wore, it will not be proper to hold beyond rea- 
sonable doubt that it was the body of Rasammal that was unearthed behind the rail- 
way line and secondly that Rasammal met with her death by strangulation, relying 
for the purpose solely on the retracted judicial confession of accused 3 and the non- 
boa confession of accused 2, which has got infirmative features as mentioned 
ow. 

Regarding the judicial confession itself of accused. 3, it has got several infirma- 
tive features. Accused 3 is not directly concerned with the deceased in any way. 
P.W. 5 is his father’s sister’s son. He was not seen in the company of the deceased 
at any time by any witness. The evidence is that the deceased, accused 1 and 

2 were seen together in accused 5’s garden. From the point of circumstantial 
evidence the complete absence of motive and absence of evidence to prove the move- 
ments of accused g with the deceased at a time immediately proximate to the occu- 
rence will normally rule out accused 3’s participation in the murder, In the retract- 
ed confession, he allots to himself a minor part namely holding of the deceased woman 
by her legs. The act of strangulation is attributed to accused 1 and accused 9. 
Accused 1 is anold woman of 55 years of age. It is difficult to blieve that she would 
have taken a prominent part in the strangulation, when two young man accused 2 
and 3 were present for the purpoere, The confessional statement itself carries with 
it an air of artificiality, which makes it unsafe to accept it, without material corrobora- 
tion, both as to the crime and the criminal. l 


The recovery of the jewels of the deceased woman from the house of accused g 

on the information supplied by accused 3 can be briefly referred to. The jewels 
‘themselves have been identified as the jewels worn by the deceased woman. But 
P.W. 5 states that these jewels M.Os. 4 to 7 do not have any identification marks and 

that if they are mingled with other jewels of similar type, he would not be able to 

identify them. They are ordinary jewels worn by women. Accused 3’s explana- 
tion was that the jewels belonged to his brother’s wife. Apart from.this circumstance, 
this is one of those cases where mere possession: of the jewels even if they have been 
found to be those worn by the deceased woman. cannot by itself fasten upoh the posses- 
sor complicity in the murder. It is proper to expect other independent corrobora- 

tion to prove the connection of the person who possessed the jewels. But such inde- 

pendent corroboration is lacking in this case with the main offence. For the above 

reasons, we are of the opinion that it is not safe to uphold the conviction of accused 

3 either under section 302, Indian Penal Code or under section 201, Indian Penal 

Code. We give him the benefit of the doubt. The convictions and the sentences 

on accused g are set aside. We acquit him and direct him to be set at liberty. 





1. AIR. 1957 S.C 381. 
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“Regarding the part of accused 1 in abducting the deceased woman, in the ab- 
sence of satisfactory proof of murder, it will not be safe to convict accused 1 of the 
offence of abduction of the deceased woman with a view to murder her, under section 
364, Indian Penal Code. What remains against her is only suspicious evidence re- 
garding her evasive replies to people who questioned her about her movements with 
the deceased. There is also the evidence of P.W. 7 about her offer to pay hush- 
money for silencing the relations of the deceased woman, But even on this part of 
the case, her evidence in the committal Court is different, What she then said was:: 
‘T will give you money. Don’t tel anybody ele. The woman is not to be found.” . 
P.W. 7 admits that accused 1 never paid him any money. In the above circumstan- 
ces, it is not safe to convict accused 1 under section 364, Indian Penal Code. We 
give her tho benefit of the doubt, set aside the conviction and sentence, acquit her and 
direct her to be set at liberty. 


“The Criminal appeals are allowed. 
V.M.K. a Appeals allowed. 
- IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mar,. Justice M.M. Ieuan. 
Chennichi Altas Parikkal, wife of Mariappa Goundar, .. Petitioner® 


J, 
D.A. Srinivasan Chettiar S/o. Arunachala Chettiar. .. Respondent. 


Ctoil Procedure Code (V of 1908), section 115—Revisional powers of High Gourt undsr— 
Exercise discretonary—Order (technically) without jurisdiction —Fustifiabls on merits— 
Interference tf and when can be refused, 


~” The exercise of the revisional powers of the High Court under section 115, 
Civil Procedure Code, is purely discretionary. The High Court will not take 2 
technical view and necessarily interfere in every case, where an order is wrong 
and even improper, if such interference will produce hardship or injustice. The 
revisional jurisdiction of the Court is intended to secure and subserve and ends of 
Justice and not to deny or defect it. I=finterference in a aaea case will result 
in hardship or injustice to a party, the High Court will be justified in refusing to 
interfere in the exercise of its revisional jurisdiction, even if the order is found to be 
one without jurisdiction. | | 


~J On the facts and circumstances of the course of litigation in the instant ‘case 
the order of the Rent Controller, (confirmed an appeal) though without jurisdiction, 
is justifiable on merits, and it is not a proper case in which the High Court should 
interfere as it would result in injustice to the respondent. 


Petition under section De tae a ee Eaen Court to revise 
the Order of the Court of the District Judge, Dharmapuri dated 28th March, 1 969 
and made in C.M.A. No. 46 of 1968 against the decree of the Court of the District 
Munsif (Rent Controller) Dharmapuri dated 23rd March, 1968 and made in RCO. 
P. No. 18 of 1967. , 


K., Saroabhaumar and T. R. Man, for Petitioner. 
The Court delivered the following 
JUDGMENT.—The tenant is the petitioner in thm Civil Revision Petition. He 


took on lease a piece of vacant land under a Chit dated 26th September, 1957, for a 
iod of three years, for the purpose of ee up a homestead from the respondent 
c 


erein The petitioner agreed to have the superstructure removed at the time of the 


~ 


* C.R.P. No. 1007 of 1969. 27th June, 1969. 
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termination of the lease and to pay a rent Rs. g per month and, in case he committed 

default, to pay rent at the rate of Rs. 10 per month. The tenant having committed 

default in payment of the rent accrued due from 26th March, 1964, the respondent 

laid a suit in ejectment in O.S. No. 277 of 1964 on the file of the Court of the District 

Munsif, Dharmapuri. The petitioner herein raised various contentions one 

which was that the civil Court had no jurisdiction and that, once a ental 
of land is taken on lease for the specified purpose of utting up a building and a 
building has been put up, the land becomes an eal part of the building and the 
tenant cannot be evicted otherwise than under the provisions of the Madras Buildings 

(Lease and Rent Control) Act. This contention was based upon two decisions of 
this Court, Palaniappa Chettiar v. Vairavan Chettiar! and Palaniappa Chettiar v. Sheik 
Mydeen Schib*, The trial Court decreed the suit. On appeal, the appellate Court 
accepted the contention of the petitioner and dismissed the suit, and that decision of 
the appellate Court has become final, 


Thereafter, the respondent filed R.C.O.P. No. 18 of 1967 on the file of the Rent 
Controller, Dharmapuri. Before the Rent Controller, the petitioner took up the 
plea that the Rent Controller had no jurisdiction. 'This contention was advanced 
in view of the fact that during the interval, the Supreme Court had not affirmed the 
view taken by this Court in Redeemer S already and in view of the deci- 
sion of the Supreme Court a different view was taken by this Court itselfin Kannan v. 
Muthiah Chettiar? ‘The Rent Controller took the view that the petitioner herein 
having originally contended that the civil Court had no jurisdiction, it was not open. 
to him to contend that the Rent Controller also had no jurisdiction and only the civil 
Court had jurisdiction. In this view, he allowed the petition filed by the respondent 
and ordered eviction of the petitioner herein. Against that order of the Rent Con- 
troller, the petitioner preferred C. M.A. No. 46 of 1968 before the appellate Authority, 
viz., the District Judge, Dharmapuri, The learned District Judge, by his judgment 
and order dated 28th March, 1969, dismissed the appeal. It is to revise the order in 
a of the appellate authority, viz., the District Judge, Dharmapuri, the present 
civil revision petition has been filed. 

Learned counsel for the petitioner contends that, in view of the subsequent de- 
cision of the Supreme Court as well as of this Court, the Rent Controller has no juris- 
diction. to order eviction and where only a vacant piece of land is taken on lease for 
the purpose of putting up a building it is only the Civil Court which will have juris- 


Purely from a technical point of view and as a matter of law, certainly the con- 
tention of the learned co for the petitioner is well-founded. But the only ques- 
tion is, on the facts and circumstances of this case, is there any justification for this 
Court interfering with the order of the appellate Authority, under section 115 of the 
Civil Procedure Code? 


The exercise of the revisional powers of the High Court under section 115, Civil 
Procedure Code, is purely discretionary. The High Court will not take a technical 
view and necessarily interfere in every case, where an ‘order is wrong and even im- 
proper, if such interference will produce hardship or injustice. The revisional juris- 
diction of the Court is intended to secure and subserve and ends of tustice and not to 
deny or defect it. If interference in a particular case will result in hardship or in— 
justice to a party, the High Gourt will be justified in refusing to interfere in the ex- 
ercise of its revisional jurisdiction, even if the order is found to be one without juris- 
diction. In this particular case, I have already referred to the fact that, when the res- 
ae moved the civil Court, the petitioner took up the stand that the civil Court 

no jurisdiction and, when, subsequently, the respondent moved the Rent Con- 
troller, the petitioner took up a reverse stand, though it may be justified on the posi- 
tion of law as it stood then, that the Rent Controller had no turisdiction and only 
the civil Court had jurisdiction. In view of this, interference with the order of the 








1. 196 75 L.W. 21. . 3. (1968) 2 M.L J. 631. 
2. tied TT LW. 551. 
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Lower Court in this case will render the respondent without any remedy to obtain 

‘on of the land in question, notwithstanding the fact that the petitioner has 
committed default in the paymétnt of rent and the bona fids requirements of the res- 
ponderit has been admitted. Even if the respondent filed another suit, the petitioner 
may contend that the same is barred by res judicata in view of the previous proceed- 
ings instituted in the civil Court, ard may prolong the proceedings. Hence, in my 
opinion this is not a proper case in which the High Court should interfere with the 
order. of the lower Court. l 


Over and above this, before the appellate Authority, three points were raised 
for decision. The first point was whether the tenant was guilty of wilful default in 
the payment of rent. The secord point was whether the claim that the appellant 
' (Respondent) required the premises for his own occupation was a bona fideone. The 
third point was with regard to the maintainability of the petition before the Rent 
Controller. Learned Counsel appearing for the petitioner before the appellate 
Court gave up the first two points, did not advance any arguments on those‘points 
-and argued only on the technical point that the Rent Controller had no jurisdiction. 
I am taking note of this aspect as well, for the purpose of declining to interfere in the 
exercise of my jurisdiction under sections115 of the Civil Procedure Code with the 
order of the Rent Controller as well as the appellate Authority, in this case. 


Consequently, the civil revision petition fails and is dismissed. 
K.G.S. Petition dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—K. VEERASWAMI, Chief Jusitce AND Mr. Justice K., N. MUDALIAR. 
Č. Bhavarlal Managing Proprietor, Sri Meliata Talkies, 

Ootacamund l .. Appellant® 
D. es 
Mallay Gounder — - l cg Responden i. 
Madras Cinematograph Rules, ruli 1 3—Constitution of India, (1950), Article 226— Refusal 
by Collector to rensw cinema licence—Interforence with under the writ jurisdichon— 
Scopes. l l : 
'The jurisdiction to grant or refuse renewal of a cinema licence is entrusted to the 
licensing authority. In exercise of his jurisdiction the licensing authority looks 
into the matter prima facie ard for the purpose of his being satisfied that the appli- 
cant is in lawful possession of the site, He is not called upon to decide the issue 
finally between the parties as in a suit. In exercise of the writ jurisdiction the 
High Court will not take upon itself any investigation as to the legality of posses- 
sion of the site in the hards of the applicant. All that can be looked into by the 
High Court is whether the licensing authoity has applied his mird to the docu- 
mentary evidence prouced before him and weighed it with a view to satisfy him- 
self as to the legality. Short of caprice, arbitrariness or mala fides the licensing 
authority would more than have done his duty if he had gone through that process. 


Appeal under Clause 15 of the Letters Patent against the order of the Honourable 
Mr. Justice Alagiriswamy dated 15th April, 1969 and made in the exercise of the spe- 
cial Original Jurisdiction of the High Court in Writ Petition No. 3959 of 1968 pre- 
sented under Article 226 of the Constitution of India to issue a writ of certiorari calling 
for the records connected with the proceedings of the Collector of Nilgiris, Ootaca- 
mund dated 15th April, 1968 and made in R.O.C. No. 309/M /68 as confirmed 
by the Commissioner of Lard Revenue and Food Production Madras-5, dated 
gth August, 1968, and made in B.P. Rt. No. 3484/L/L-3/1658/68 quash 
the same. 


ew ee C.n OT 


*w. A. No. 210 of 1969. 30th June, 1969. 
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V. Thiagarajan, for Appellant. . ot 
S. Seshadri, P. R. Narayana Iyer and Gover nment Pleade: for Respondent. 


The Order of the Court was made by 

Vesraswami, C.F7.—The appellant was a lessee of a permanent cinema theatre. 
The lease was in the first instance, for a term of 10 years, but subject to renewal for 
a further term of 5 years... After the expiry of 15° years, the appellant applied for 
renewal of the cinema licence, but without success, The Collector was not satisfied 
as to his lawful possession of the site on which the permanent theatre was situate. 
The Board of Revenue declined to interfere. Alagiriswami, J., also considered that 
no interference was called for-and dismissed the appellant’s petition under Article 
226 of the Constitution. i - 

-~ _ Mr. Thiagarajan for the appellant attempted to take us through the material 
which bears on the appellant’s lawful possession of the site. But we are of opinion 
that in a matter like this, this Court exercising writ jurisdiction will not go-into the 
disputed question as to who is in lawful possession. The proceedings under Article 
226 of the Constitution are not analogous to a suit. Apart from that, regard must be 
had to the language of rule 13 of the Madras Cinematograph Rules. The material l 
part of the rule reads : “if he (applicant) is not the owner, he shall to the satisfac- 
tion of the licensing authority, produce documentary evidence to show that he is in 
lawful possession `of the site, building and equipment.” The jurisdiction to 
grant or refusel renewal of a licence is entrusted to the licensing authority which is 
not the Court. The nature of the jurisdiction so entrustea is clearly for the licens- 
ing authority to sec whether on the documentary evidence produced, he is satisfied 
that the applicant was in lawful possession of the site. In exercise of his jurisdiction 
the licensing authority looks into the matter prima facie and for the purpose of his being 
satisfied whether he, the applicant is in lawful possession. He is not called upon to 
decide the issue finally between the parties asin a suit. This aspect of the matter 
sbould be kept in view when it comes up in the form of a writ petition under Arti- 
cle 226 of the Constitution. In exercise of this power this Court will not, in tbat back- 

und, take upon itself to investigate as to the legality of possession of the site in the 

ds of the applicant. All that can be looked into by this Court, as we are inclined 
to think, is whether the licensing authority has applied his mind to the documentary 
evidence produced before him and weighed it with a view to satisfy himself as to the 
legality. Short of capiice, arbitrariness or mala fides the licensing authority would 
more than have done his duty if he had gone through that process. If this Court is 
satisfied about it , it will not further go into the rival position in regard to the legality 
of possession of the site which will not necessarily be the final pronouncement 
between the parties but leave the issue to be tried as between them in a suit in the 
appropriate civil Court. . 

As a matter of fact, we are told that a suit is pending in the Court of the Subor- 
dinate Judge at Ootacamund for recovery of possession of the aite and theatre. The 
question, whether the plaintiff in that suit, would be entitled to get possession and 
whether the defendant, who is the appellant before us, can resist it on the ground that 
he is lawfully in possession of the site, will have to be gone into in that suit. In this 
respect if the pleadings require any amendment, of course, it will be for the appellant, 
who is said to be the defendant in the suit, to take suitable steps to have them amend-. 
ed. If there is an application for appointment of a Receiver and the Court of the 
Subordinate Judge thinks fit to accept the application, it will obviously be open to 
the Court to appoint a Receiver.who can apply for renewal of the licence, for in that 
Case the Receiver in possession of the site will be regarded as being in possession on 
behalf of that party which may ultimately be regarded as the rightful party entitled 
to possession. 

Subject to the above observations, we decline-to interfere, The appeal is dis- 
misted, No costs. ; i E $ 

We are told that because of the stay granted pending appeal, the appellant has 
been running the theatre and that if all on a sudden he is stopped from running the 
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theatre, prejudice will ensue, Keeping this in view but without prejudice to the 
rights of the other party, we direct that the appellant will be permitted to run the 
theatre for thirty days from to date within which he may move the Court of the Sub- 
ordinate Judge at Ootacamund for such relief as he may be entitled to. For the 
period of thirty days, during which we have permitted the appellant to run the 
theatre, he will maintain proper and accurate acconnts of the receipts and outgoings 
in respect of the running of the cinema theatre every day and file the same in the 
Court of the Subo: dinate Judge once a week, preferably by Saturday of every week. 


-V.K —— Appeal dismissed. 
- IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction.) 
PRESENT :—MR. JUSTICE A. ALAGIRIBWAML - 
V.S. Swaminatha Pillai „e Petitionsr”® 


U. 
The Authorised Officer (Land Reforms), Tirunelveli, and others .. Respondents 


Madras Public Trusts (Regulation and Administration of Agricultural Lands) Act (LVIL of 
1961), sections 2 (5) (c) and 2 (14)—Scope— rary not contributing his own 
physical labour or that of any member of his family in ths cultivation of the land, but sub- 
leasing tt to others, if a cultivating tenant, 

As the petitioner is not contributing his own physical labour or that of any 
member of his family in the cultivation of the land belonging to the third respon- 
dent, though he may have a tenancy agreement with the third respondent, he is 
not a cultivating tenant. But the persons who have taken lands on sub-lease from 
the petitioner and are cultivating them, would be cultivating tenants under sub- 
clause (c) of section 2 (5) of the Madras Public Trusts (Regulation of Administra- 
tion of Agricultural Lands) Act, 1961. This Act, when it deals with a cultivating 
tenant, is really dealing with a person who is cultivating the land and not with a 
person who has merely taken a lease of land and has sub-leased it to others for the 
purposes of cultivation. ‘There is no provision in the Act which enables any of the 
authorities concerned to deal with a mere lessee who will be an intermediary under 
sub-section (14) of section 2. ` 

Petition under Article 226 of the Constitution of India praying that in the cir- 

cumstances stated therein, and in the affidavit filed therewith the High Court will be 

pleased to issue a writ of certiorari calling for the records connected with the order of 
the Authorised Officer (Land Reforms) Tirunelveli dated 29th March, 1966 in 
poceedings E15/63 as confirmed by the order ofthe Collector of Kanyakumari 

District at Nagercoil dated 6th September, 1966 and made in his proceedings G-2. 

15290/66 and quash the said orders and made therein. 

S. Padmanabhan and P. S. Madhusudanan, for Petitioner. 

S. T. Ramalingam, for the Government Pleader, for Respondents 1 and 2. 


T. R. Ramachandran, and T. R. Rajagopalan, for 31d Respondent. 
The Court made the following 


ORDER.—Petitioner had taken on lease an extent of 45 acres 48 cents of wet land 
and 7 acres 22 cents of dry land from the third respondent for a period of 25 years 
from Kollam Andu 1122 corresponding to 1945-46. The Authorised Officer took 
the view that he was a cultivating tenant under the thiid respondent—Trust within 
rhe meaning of the term under the Madras Public Trusts (Regulation of Administra- 
tton of Agricultural Lands) Act, 1961. Under the Act a cultivating tenant’s ceiling 
area is five standard acres and any extent in excess reverts to the lessor. The 
Authorised Officer therefore took the view that the petitioner should surrender lands 
in excess of five standard acres to the Trust. He ordered notice under Rule g (i) of 
the Madras Public Trusts (Regulation and Administration of Agricultural Lands) 


*W P No. 2437 of 1966. 3rd July, 1969. 
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Rules, 1962 for selecting the exces lands that have to be surrendered by the peti- 
tioner. The petitioner took up the position that by section 4 of the Holdings (Stay 
of Execution Proceedings) Act of 1g60, he could not be evicted and that in any case 
before being evicted he shoula be paid as compensation the amount which he had 
spent on improving these lands. The Authorised Officer overruled this contention 
and held that the provisions of the Madras Public Trusts (Regulation and Adminis- 
tration of Agricultural Lands) Act applied to this case and the petitioner is bouid 
to surrender the excess area to the Trust on the ground that the petitioner was a culti- 
Vating tenant. He held that he would be taking proceedings under the other provi- 
sions of the Act. The petitioner filed an appeal to the Collector who dismissed his 
appeal. 

Before this Court three contentions were raised by the petitioner : (1) That the 
Act is unconstitutional ; (2) that he is not a cultivating tenant but an intermediary; 
and (3) that in any case he is entitled to the benefits of the Travancore Holding 
(Stay of Execution oe Act. The first contention is easily dealt with 
because the Supreme Court has held that all Acts included in the Ninth Schedule to 
the Constitution are valid and this is one such Act. It is not necessary to deal with 
the third contention in the view that I am taking of the second contention, that the 
petitioner is not a cultivating tenant 


_ According to the petitioner all the lands which he had taken on lease from the 
third respondent have sub-leased to various tenants. None of them is in posses- 
sion of any extent over five acres. This contention of the petitioner is in a way sup- 
ported by the counter-affidavit filed by the third respondent wherein he says that the 
various persons who had been let in as tenants by the petitioner have subsequently 
attorned to him, and that the petitioner is not in possession of any of the lands of 
which he had taken on lease. Now, the Madras Public Trusts (Regulation and Ad- 
ministration of Agricultural Lands) Act, 1961 defines a cultivating tenant as below: 


‘Section 2 (5): ‘ Cultivating tenant’—(i) means a person who contributes 
his own physical labour or that of any member of his family in the cultivation of 
any land belonging to another, under a tenancy agreement, express or implied ; 
and 


(ii) includes— 
(a) any such person who continues in possession of the land after the deter® 
mination of the tenancy agreement ; 


(b) the heir of such pérson, if the heir contributes his own physical labour or 
that of any member of his family in the cultivation of such land ; or 


(c) asub-tenant if he contributes his own physical labour or that of any mem- 
ber of his family in the cultivation of such land ; but (iii) does not include a mere 
intermediary or his heir. ” 

Clause (14) of that section describes an intermediary as below: 


‘Intermediary’ means any person who not being an owner or a possessory mort- 
gagec, has an interest in land, and is entitled, by reason of such interest, to posses- 
sion thereof but has transferred such possession to others. ” 


As admittedly the petitioner is not contributing. his own physical labour or that of any 
member of his family in the cultivation of the land belonging to the third respcndent, 
though he may have a tenancy agreement with the third respondent, he is not a culti- 
vating tenant. But the persons who have taken lands on sub-lease from the petition- 
er and are cultivating them, would be cultivating tenants under sub-clause (c) of 
section 2 (5). This Act, when it deals with a cultivating tenant, is really dealing 
with a person who is cultivating the land and not with a person who has merely. taken 
a lease of land and has sub-leased it to others for purposes of cultivation. There is 
no provision in the Act which enables any of the authorities concerned to deal with 
a mere lessee who will be an intermediary under sub-section (14) of section 2. The 
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two authorities below who held otherwise are clearly in the wrong, but they cannot 
be blamed because ‘the petitioner did not raise this question in that form before 
them. Ina sense the petitioner cannot be said to be a person aggrieved because he 
is not in possession of any land and no land could be taken possession of from him, 
The lands will be taken possession of only from his sub-tenants under the Act and 
they apparently haye no grievance because they are said to have attorned to the: 
_ third respondent. It is unnecessary to consider whether this allegation which. is 

denied by the petitioner is true or not ; and, in any case, the consequences that arise 
from such a situation are beyond the scope of these present proceedings. We are 
not concerned in these proceedings with the rights which the petitioner may have 
against his sub-lessees or with the remedies the sub-lessees will have against the peti- 
tioner. Suffice to say for the purpose of this writ petition that the basis on which 
the two authorities below have dealt with the question is clearly wrong. The writ 
petition is therefore allowed and the order of the Authorised Officer as well as the 
Collector are set aside ; but any remedies which the petitioner may be entitled to 
will have to be worked out only in a civil Court. There will be no order as to costs, 
as the petitioner has not taken up the position before the subordinate authorities, 
which he has taken before this Court. - i i 


V.M.K. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mnr. K. Verraswam, Chisf Justice AND Mr. Justica K. N. MuDALIAR. 
M. V. Ramaswami Nadar .. Petitioner * 
. D i y i 
The State of Madras, represented by the Collector of Chingleput 
and’ another .. Respondenis. | 


Gourt feo—Refund of —Writ Appeal sn-numbored—Dismissed as withdraon—Party geiting 
' religf outside Court—Refund: of Gourt-fee—Provisions of section 70 of Court-fee and 
suits valuation Act inapplicable—Whether. party entitled to. 


Held, There is no dispute that section 70 of the Court-fees and Suits Valuation 
Act has no application, for none ofthe grounds exists which would bring the case 
within its scope. In such a case, the course adopted by this Court, in a number of 

= cases is that if it is satisfied ex debito justitiae, it would certify that it is a fit and 
proper case for the Revenue to refund the fee subject to the deduction of the usual 
spoilation charges. ‘The matter should be looked at, not from the stand point of 
refund of Court-fee to be directed by this Court. That can only be in a case 
covered by the statutory provision. Where that provision has no application but 
still the Court thinks that, in the interest of justice, relief should’ be given to the 
parties, it will direct a certificate to issue for refund of the Court-fee subject to 
deduction of the usual percentage. It should not be lost sight of that the charge 
of Court-fee is not as a tax but as a fee. 

Petition praying that in the circumstances stated therein and in the affidavit 
filed herewith, the Figh Court will be pleased to issue a certificate for applying to 
the Collector of Madras for the refund of Court-fee paid on the above Memorandum 
of Writ Appeal S.R. No. 42506 of 1967 sought to be preferred to the High 
Court under Clause 15 of the Letters Patent against the Judgment and order of 
His Lordship Mr. Justice Kailasam, dated 27th July, 1967, and made in. exercise _ 
of the Special- Original Jurisdiction in W.P. No. 2058 of 1967, presented to the High 
Court under Article 226 of the Constitution of India to issue a Writ of mandamus 
directing the respondents not to enforce the order of suspension made by the first 
respondent in “Re, Pr. 869/967 (C.S.)—S-¥, dated grd July, 1967 and to permit 
the petitioner to carry on the business as family. card Retailer at Harijan Colony 
Ward No. 11 Madhavaram and to furnish the petitioner with the nature and- 
*. CMP. No. 16715 of 1967. `` ~- i ; 
W.A-S.R. No. 42506 of 1967.- — EE 


Petition allowed. 
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contents of any representation if any made against him and hold enquiry thereon 
if the respondents deem fit and proper. À 

R. S. Venkatachant, for Petitioner. . 

`K. Venkataswamy, for Additional Government Pleader, for Respondents, 


' The Order of the Court was made by: _ 

Vesraswami, C.F.—This matter raises a- question of refund of Court-fee. Pend- 
ing the writ appeal filed by the appellant-petitioner, he got the relief, he wanted 
outside the Court. At his request, the writ appeal has been dismissed as withdrawn. 
It had not been even numbered and was in the stamp register stage. The 
appellant, therefore, applies for refund of Gourt-fee. i 


There is no dispute that section 70 of the Court-fees and Suits Valuation Act 
has no application, for, none of the grounds exists which would bring the case 
within its scope. In such a case, the course adopted by this Court, ‘in a number of 
cases, is that if it is so satisfied ex dsbito justiti old certify that it is a fit: and. 
proper case for the Revenue to refund the fee subject to, the deduction of the usual 
spoliation charges. _ oa 

One such case in point is Srimathi Periathayya v. Narasinga Raol, One of us 
referred to -Thammaya Naidu v. Venkataroemanamma*® and Chidambaram Chsthar In re* 
and summed up: the position : an: ee 

‘Tt follows, that this Court has a limited power to order refund, in exercise of 

its inherent power under section 151 of the Gode of Civil Procedure, but it does 

not extend to cases other. than the instance mentioned in Chidambaram Chethar 

In Ter” + * . ` oo i - 
We are of the view that the matter should be looked at, not from the stand point of 
refur.d of Court-fee to be directed by this Court. That can only bein a case covered 
by the statutory provision. Where that provision has no apg ication, but stil the 
Court thinks that, in the interests of justice, relief should be given to the parties 
it will, as we said, direct a certificate to issue, as has been done in a number of cases, 
for refund of the Court-fee subject to deduction of the usual percentage. It is on that 
basis Srimathi Pariathayya v. Narasinga Rao! directed the certificate to issue. Our, 
attention has been invited to X. S. Venkataraman & Go. (P.) Lid. v. State of Madras*. 
That case limited itself to the scope of section 70 of the Act and did not go further 
to consider, whether, outside section 70, the Court may issue such a certificate. The 
practice of issuing such certificates by this Court has long come to stay and on the 
principle of stare decisis also we would say that the Court may, in proper cases, 1ssuc 
such a certificate. 


In the present case, the writ appeal was but in the stamp register stage. It was 
not even numbered and was uot posted for admission before this Court, It should 
not be lost sight of that the charge of Court-fee is not as a tax but as a fee, as has 
been held by a Division Bench of this Court. If this is borne in mind, there will be 
no difficulty in directing a certificate to issue in this case. There will be a direction 
for the issue of the usual certificate for the refund of Court-fee subject to the reduc- 
tion of the normal spoliation charges. The memorandum of writ appeal will be 
returned to the appellant. 








S.V.J. ° ‘ Order accordingly. 
1. (1 2M.LJ. 159. 321. 
2. (1932) LL.R. 55 Mad. 641: 62 M.L J.541. 4. (1966) 2 M.LJ. 238. 
3. (1934) LL.R. 57 Mad. 1028 : 67 M.L J. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr,. Justicoz K. N. MUDALIYAR. 
Gunasingam .. Petitioner 
(Accused No. 1).* 
Penal Cods (XLV of 1860), sections 290 ana 323—Accused charged for an offence under 
section 290-—If could be convicted for an offence under sectiow 323. 


The essential elements of an offence under section 290 (public nuisance), 
Indian Penal Code, are fundamentally different from the constituent elements of 
an offence under section 323 (voluntarily causing hurt) of the Code. Hence 
where an accused is charged for an offence under section 290, he cannot be 
convicted under section 323 unless the accused is given notice of the charge under 
the later section. Otherwise an accused is certainly liable to be misled by the 
terms of the charge and his conviction will be vitiated. 


Govinda Naidu and others, In re, (1959) M.W.N. (Crl.) 85, Referred to. 
Shanmugasundara v. Sadasivam, (1969) 1 M.L.J. 610: (1969) M.L.J. (Crl.) 508: 
AIR. 1968 Mad. 60, Distinguished and explained. 

Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
praying the High Court to revise the judgment of the Court of the Special First 
Class Magistrate, Kuzhithurai, in Summary Trial Case No. 10 of 1967, dated 15th 
March, 1967.. 

N. Stoamam and V. Narayanasamy, for Petitioner. 

S. Jagadeesan for the Public Prosecutor, for State. 

O. K. Sridevi for M. Padmanabhan, for P.W. 1. 

The Court made the following 


-  ORDER— The revision petitioner seeks to revise his conviction of an offence 
under section 323, Indian Penal Code. , The Sub-Inspector of Police, Puthukadai, 
charge-sheeted the petitioner and three others for an offence under section 290, 
Indian Penal Code. The learned Special First Class Magistrate, Kuzhithurai, 
questioned the accused under section 242, Criminal Procedure Code, as to whether 
the accused caused public nuisance on 7th December, 1966, at 1 P.m. on the Enayam 
Keezhkulam Public Road. The accused pleased that they did not commit any 
offence. After examining P.Ws.1 to 4 and considering the prosecution exhibits, the 
ee First class istrate, convicted the petitioner (and three others were 
acqui in the Court below) for an offence under section 323, Indian Penal Code. 
From the entire proca ie it emerges clearly that the accused had no notice of the 
charge for an offence under section 323, Indian Penal Code. They were charged 
only for an offence under section 290, Indian Penal Code. ‘The essential elements 
of an offence under section 290, Indian Penal Code, are fundamentally different 
from the constituent elements of an offence under section 323, Indian Penal Code. 
I have no doubt in my mind that the accused was certainly misled by the terms of 
the charge put to him and the ultimate and eventual conviction was for an 
offence under section 323, Indian Penal Gode. This is clearly an illegality 
which vitiates the conviction of the petitioner. The Counsel for the petitioner 
cited the ruling in Govinda Naidu and others, In ret and the ruling in in Nambi 
and Ramasubbu? (unreported) in support of this proposition of law for quashing the 
conviction of the petitioner. Kumari O. K. Sridevi cited the authority in Shanmuga- 
sundara v. Sadasivam?, for the purpose of showing that the conviction is correct. I 
find no support for such a position from the ruling cited above. That was a case 
where the Magistrate took cognizance of an offence triable as a summons case but 
the records and evidence disclose the offence triable as a warrant case, Certainly 
the Magistrate, if he was otherwise competent from the standpoint of jurisdiction, 


* Cri! RC. No. 743 of 1967. 

Cri. R P. No. 733 of 1967. 31st July, 1969. 
Į: Ca M.W.N. (Cri ) 85. 3. (1969) 1M L.J 610: (1969) M.L.J. 
2: R.P. No. 733 of 1967. (Cri.) 508: AI.R 1968 Mad 60. : 
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was quite right to convert summons case into warrant case because he possesses 
that power. This cage has no bearing on the legal position vitiating the conviction 
of the petitioner. The conviction of the petitioner is quashed. The revision petition 
is allowed and the fine if paid will be refunded to him. 


R.M. m , Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr, Jusrick R. SADASIVAM, 
Swayamprakasam alias Chidambaranathan .. Petitioner * 
v. 
R. Vijayarangam .. Respondent, 


Civil Procedure Code (V of 1908), Order 1, rule 10 (2)—Scope—Suit for partition—Preli- 
minary decree—Respondent, if could be tmpleaded as a party to the suit at the stage of 
the final decree proceedings. 

Order 1, rule 10 (2) of the Civil Procedure Code gives jurisdiction to the Court 
to order that the name of any person who ought to have been joined or whose 
presence before the Court may be necessary in order to enable the Court effectually 
and completely to adjudicate upon and settle all the questions involved in the suit, 
be added at any stage of the proceedings. The proceedings in a suit for partition 
cannot come to an end till the final decree is and hence an order directi 
a party to be added under Order 1, rule 10, Civil Procedure Code, may be made 
in a suit for partition before it is actually terminated by the passing of the final 
decree. 


Petition under section 115 of Act V of 1908 praying the High Court to revise 
the order of the Court of the Subordinate Judge (Principal) Tiruchirapalli, dated 
17th November, 1967 and made in LA. No. 404 of 1967 in O.S. No. 40 of 1941. 

R., Ramamurti Ir and R. Srimvasan, for Petitioner. 

N. Sivemani and V. Narayanaswami, for Respondent. 

The Court made the following 

ORDER. — Petitioner was the plaintiff in a suit for partition, O.S. No. 40 of 1941, 
on the file of the Subordinate Judge’s Court, Tiruchirapalli, filed by his mother 
Anjalai Ayal as his next friend. His father Raju Padayachi was the first defendant 
in the suit and one Rathnam Ayal, another wife of the Raju Padayachi, was implead- 
ed as the second defendant in the suit. The other defendants were the aliences 
from the first defendant. The first defendant remained ex parts in the suit. Some 
of the debts incurred by the first defendant were attacked in the suit and in support 
of the said plea, it was urged that he was leading an immoral life by keeping a con- 
cubine by name Marudambal through whom he had a son and two daughters, 
The alienations made by the first defendant were held to be not binding on the 
petitioner herein and he got a preliminary decree for his half share in the suit pro- 
pate on 15th December, 1942 and the final decree proceedings are pending. One 

jjayarangam the son of the said Marudambal, filed I.A. No. 404 of 1967, on the 
file of the lower Court, under Order 1, Rule 10, Civil Procedure Code, to implead 
him as the 25th defendant in the suit on the ground that he is entitled to one third 
share in the suit properties as the legitimate son of the petitioner’s father Raju 
Padayachi. The learned Principal Subordinate Judge allowed the petition. Hence 
the plaintiff-petitioner has filed this revision petition. l 

The respondent Vijayarangam filed Exhibits A-r and A-2 to show that in 
1962 and 1963 he has joined in executing sale-deeds along with Raju Padayachi 
and the petitioner herein and that in these documents to which the petitioner 
herein was a party, he has been described as the son, of Raju Padayachi, The peti- 
a 


*C.R P. No. 1724 of 1968. lst August, 1969. 
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tioner herein, on the other hand;, filed Exhibit B-1 to show that in 1943 he and his 
father Raju Padayachi alone sold some family properties. The question whether 
the respondent Vijayarangam is a legitimate son of Raju Padayachi has to be decided 
in the suit. It is true that as the respordent Vijayarangam was not a party to the 
suit O.S. No. 40 of 1941, on the file of the lower Court, the decree therein will not 
bind him and it is open to him to file a separate suit to establish his rights, But 
the question for consideration in this petition is whether as contended by the learned 
Advocate for the petitioner, the lower Court has no jurisdiction to impleaded the 
respondent Vijayarangam as a party to the partition suit after the preliminary decree 
had beep passed-in this suit as early as 15th December, 1942. Ws 


Sri R. Ramamurthi Iyer, ap ing for the petitioner, relied on the decision in 
Baman Chandra v. Balaram! in support of his contention that a partition suit even if 
co-sharers are necessary pacties, an application for their addition cannot.be allowed 
after the preliminary decree is passed except in certain exceptional circumstances 
such as, impletion of transferees subsequent to the preliminary decree or death of 
parties whose rights were carved out in the prelimi decree. The correctness 
of this decision is questioned by the learned Advocate Sri N. Sivamani appearing 
for the respondent. - The ratio of this decision is that in a preliminary decree certain 
rights are conclusively determined and unless the preliminary decree of a Gourt is 
assailed in appeal, the rights so.determined will become final and conclussive and 
cannot be questioned in the final-décree. The decision of the Supreme Gourt in 
Venkata Reddy v. Pethi Reddy? was relied on in the above decision in support of the 
said view. It is true by virtue of section 97, Civil Procedure Code, 


« Where any party aggrieved by a preliminary decree passed after the com- 
mencement of this Code does not appeal from such decree} he shall be prechided 
from disputing its correctness in any appeal which may be preferred from the 
final decree.” ~- ’ 

This new section was introduced with the object of giving a finality to the prelimi~ 
nay decree so far as the parties thereto were concerned. It cannot affect the 
powers of the Court under Order 1, rule 10, Civil Procedure Code, to add parties, 
In Venkata Reddy v. Pethi Reddy?, the Supreme Court had to construe the clause in 
the proviso to section 28-A of the Provincial Insolvency Act that nothing in the 
section shall affect any adjudication of the properties of the insolvent by a Court, or 
Receiver or the Collector acting urder section 60 made before the commercement 
of the Provincial Insolvency (Amendment) Act, 1948, which has been the subject 
of a final decision by a competent Court. The question for decision in that case 
whether the preliminary decree for partition obtained by the sons of the insolvent. 
which was affirmed finally in second appeal by this High Court can be regarded as 
„a ‘findl decision’. A suit for partition was filea by the sons of the insolvent implead- 
ing the person who claimed to have purchased their share in the joint family pro- 
_ perty which had been sold by the Official Receiver in the insolvency proceedings 
against their father. The Supreme Court held that the sale made by the Official 
Receiver during the insolvency of the appellants’ father was the subject of a final 
decision by a competent Court inasmuch as that Court decided that the sale was of 
no avail to the purchaser as the Official Receiver had no power to make that sale 
and that nothing more was required to be established by the appellants before being - 
entitled to the protection of the first proviso to section 28-A of the Provincial Insol- 
vency Act. Thus the Supreme Court had to consider only the meaning to be given 
to the expression ‘ final decision ’ by a competent Court occurring in the fitst proviso 
to section 28-A of the Provincial Insolvency Act in dealing with a preliminary 
decree in a suit for partition filed by the sons of the inrolvent in so far as the parties 
to the proceedings were concerned. 


Order 1, rule 10 (2) Civil Procedure Code, gives jurisdiction to the Gourt to- 
order that the name of any person who ought to have been joined, or whose presence: 








1. A.LR. 1966 Ori. 160. An.W.R (SC.) 126: (1963) 2 3. CJ. STT: 
2. (1963) 2 M.LJ. (S.C.) 126 : (1963) 2 ALR. 1963 S.C. 992. 
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before the Court may be-necessary in order to enable the Court effectually and 
completely to adjudicate upon and settle all the questions involved in the suit, be 
added at any stage of the proceedings. The proceedings in a suit for partition 
cannot come to an end till the final decree is passed and hence an order directing a 
party to be added under Order 1, rule 10, Civil Procedure Code, may be made in a 
suit for partition before it is actually terminated by the passing of the final decree, 


In Ramaswami Chettiar v. Vellayappa Chettar1, third parties were added on their 
own application after a prelimi decree in a partition suit was passed. It was 
held in that decision that the fact that there was no issue between the parties to the 
suit as originally framed on the question raised by the applicants was immaterial, 
In Krishna Iyer v, Subramania Iyer*, it has been held that it is competent to the Court 
to add a person interested in the equity of redemption as a party to a suit on a mort- 
Bage even after the passing of the preliminary decree therein and to re-open the 
prior proceedings so far as he is concerned. Tt was observed in the decision that the 
party sought to be added had no opportunity to meet the plaintiff’s case in its earlier 
stages and that it would not be fair to implzad him as a party and make him liable 
to the preliminary decree already passed without giving him an opportunity of 
meeting it. It was held that it was open to the Court to add a party and allow 
the prior proceedings to be re-opened so far as he was concerned. The Court 
after considering all the circumstances of the case thought that the said course was 
desirable instead of driving the plaintiff to another suit against the party sought to 
be added. In Swaminatha Iyer v. Alagiriswami Chettiar®, it has been held that credi- 
tors who have obtained decrees can be made parties in a partition suit filed by the 
sons of the judgment-debtor before the final decree is passed and after the passing 
of the preliminary decree. In Syed Mohiddin v. Abdul Rakim‘, it has been held that 
a- third party can be added as a defendant after a preliminary decree in a partition 
suit, It is clear from the facts of that case that when the Commissioner appointed 
In the suit to effect a division of the properties went to take the measurements of 
the house, objections were raised by third parties who had purchased the house very 
much earlier, It was held in that decision that in the interests of: justice and to 
avoid multiplicity of suits, it was desirable to umplead them as parties to the pro- 
ceedings, there being no legal bar to the adoption of such procedure. 


The learned Advocate for the respondent relied also on two un-reported deci- 
sions of this Court. In C.R.P. No. 2044 and 2105 of 1967, Veeraswami, J., as he 
then was, allowed two sisters to get themselves impleaded in a suit for partition 
between their brothers with regard to the estate of their mother. But this decision 
is not relevant to this case as the pro ings in that case had not reached thes 
of the preliminary decree. If, however, the sisters were ignorant of the partition 
suit filed by their brothers till the-preliminary decree was passed in it, it would not 
affect their right to get themselves impleaded under the provisions of Order I, 
rule 10, Civil Procedure Code, and agitate their rights in the same suit instead of 
being driven to a separate suit. In C.R.P. No. 2150 of 1965, Ramaprasada Rao, Ji; 
has Feld that notwithstanding the passing of a preliminary decree in a suit for 

ition, the Court-has inherent power to pass such orders as are necessary in the 
interests of justice so that the equities arising in the action between the parties inter 
se on the one hand and between the parties and alienees, if any, on the other, can be 
adjusted in the final decree proceedings, The alience fiom one of the parties in the 
ae suit was added as a party after the preliminary decree in the suit. It was 

eld that though the alienation in his favour was prior to suit and it was not affected 
by the doctrine of lis pendens, there could be no obje tion to his being added as a 
party after the preliminary decree. 


If the respondent Vijayarangam is the legitimate son of the petitioner’s father 
Raju Padayachi, he is a necessary party who ought to have been added in the suit 
a oa 


2. (1924) 46 M.L J. 368. 


1. (1931) 6O M.L J. 229. A (1964) 1 An. W.R 131:AIR 1964A P. 
3. (1955) 68 L W. 831. l j 
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for partition. It is trve that even if the lower Court had jurisdiction to implead a 
third party, it should exercise ite discretion under Order 1, rule 10, Civil Procedure 
Code, judicially. On the materials before me, it could not be said that the lower 
Court erred in impleading the respondent as a party to the partition suit at the stage 
of the final decree proceedings. It is clear from what I have already stated that the 
status of the respondent Vijayarangam as the legitimate son of Raju Padayachi is a 
matter that has to be decided in the suit. i 

I see no ground to interfere with the order of the lower Court. The civil 
revision petition is, therefore, dismissed, but in the circumstances of the case, I make 
no order as to costs. ' 


V.M.K. a Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr, Jusna T. Ramarrasana Rao. 
Sanyasi Chettiar. ... Petitioner.* 
D. 

Harigopalsami Udayar .. Reshondent, 
Civil Procedure Code (V of 1908), sections 151 and 152—Sale certificate—Discrepancy in 

the survey number, if could be corrected—Inherent jurisdiction of the Court. 

The sale certificate conferring an unimpeachable title to the auction-purchaser 
cannot be lightly whittled down and reduced to nothing if a clerical or an acci- 
dental mistake.(in the eich case discrepancy in the survey number) has t 
into it by either the lach of the Court or the lach of the litigant and such mi 
can always be corrected in exercise of the inherent jurisdiction of the Court to 
meet the ends of justice. i 

Petition under section 115 of Act V of 1g08 praying the High Court to revise 

the order of the Court of the District Munsif of Tiruvannamalai, dated 7th February, 
1966 and made in R.E.A. No. 1159 of 1965 in O.S. No. 138 of 1948. 

N. Stoamam, for Petitioner. . 

V. Janakiraman, for Respondent. 

-The Court .made the following 

ORDER.— The transferee decree-holder auction-purchaser is the petitioner 

before me, He brought to sale certain properties which were admittedly attached 
in execution of a money decree and itis not dispvted that in the earlier stages when 
successive proclamations of sale were drawn up, lot No. 1 was described as being 
comprised in $ No. 49/3-B. But later at any rate in the proclamation of sale 
under which the sale fructified, this lot was described as being comprised in Sw vey 
No. 49/3-A. But the extent of the property remained the same throughout. The 
petitioner purchased the property in Court auction, an extent of 1-72 acres of land, 
said to be comprised within survey No. 49/3-A when it ought to be survey No. 
49/3-B. He obtained the sale certificate and at the time he sought for possession 
aed registration of the sale certificate, it was brought to his notice that there was a 
discrepancyin the survey number. It was this which prompted him to apply to the 
Court for a correction of the sale certificate under section 152 of the Civil Pro- 
cedure Code. This was opposed by the judgment-debtor on the ground that what was 
purchased by him being specific, he cannot now change over and seck amendment 
of the sale certificate from one survey number to another.. This found favour with 
the learned District Munsif of Thiruvannamalai who was of the view that the peti- 
tioner purchased in Court auction only survey Nos. 49/3-A and not 40/3-B. As 
against this the present revision petition has been filed. 


Mr. Sivamani, learned Counsel for the petitioner contends that the Court 
has inherent powers to cause an amendment of the kind ht for and the Court 
below erred in not having exercised its jurisdiction. Mr. Janakiraman, learned 


*C.RP. No. 2048 of 1967. 14th August 1969. 
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Counsel for the respondent, however, would state that in the public interest such 
an amendment ought not to be carried out as it would be virtually granting a 
different property to the auction-purchaser when it was not so intended under the 
sale certificate. In Pethaperumal Ambalam v. Chidambaram Chettiar}, this Court 
has laid down that on the issue of a sale certificate to the ser, his title becomes 
perfected and completed. The question, however, is wheter a mistake which has 
crept in the sale certificate can be corrected by the Court in exercise of its jw isdic- 
tion under section. 152 or 151 of the Civil Procedure Code. Generally, mistakes 
anterior to the suit cannot be corrected under section 151 of the Civil Procedure 
Code. But in the present case, the mistake is posterior to the filing of the suit and 
in fact long after it. The sale certificate conferring an unimpeachable title to the 
auction purchaser cannot be lightly whittled down and reduced to nothing if a 
clerical or an accidental mistake has crept into it by either the lach of the Court or 
the lach of the wan ey In the case before me, lot number 1 was correctly described 
as bearing survey No. 49/3-B and even the respondent ought to have understood that 
such was its survey number. In fact, after the sale the ju t-debtor never took 
objection, to the sale of survey No. 49/3-A, for it is obvious he should have conceded. 
at any rate subjectively that the subject matter of the auction sale was lot No. 1 
being survey No. 49-3-B. One other factor in the instant case is that the procla- 
mation of sale contained four items of which lot No. 4 was comprised in survey 
No. 49/3-A and which was of an extent of 3-42 acres. The auction purchaser 
obviously is not taking advantage of this and seeking for delivery of survey No. 49/ 
3-A of an extent of acres. On the other hand, he equitably requests that the 
accidental slip whi occurred in the sale certificate be corrected in exercise 
of the inherent jurisdiction of the Court. An inherent jurisdiction is always exer- 
cised to mect the ends of justice. J think that this is a proper case in which such 
jurisdiction should be exercised to correct the mistake. The lower Court having ` 
failed to exercise such jurisdiction, this civil revision petition having been enter- 
tained has to be allowed. Accordingly, the application filed, by the petitioner for 
amending the sale certificate in the manner prayed for is allowed and the Court 


below directed to out the necessary correction, The Civil Revision Petition 
is allowed. There will be no order as to costs. 
V.M.K. Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. K. VEERASWAMI, Chief Justices AND Mr, Jusriag GOKULA- 
The Union of India, represented by the Secretary to Government, 
Ministry of Food and Agriculture, Central Secretariat, New 
D. 
M/s. Vijaya Agencies (Cuddappah), Madras a Respondent. 
Agreement between the Government and the Contractor—Dtspute arising owt of the agreement— 
Regional Director to decide the disputes wrth finallity—Prootsion Jor arbitration regarding 
all disputes arising out of the ugrsement—Decision of ths Regional Director, if subject 
to arbtiration clause or becomes final, 
But for clause 5 (A) of the agreement, there can be no doubt whatever that the 
arbitration clause is comprehensive that.it could include the dispute relating 





1. I.L-R. (1954) Mad. 1206 : (1954) 1 M.LJ. 585 : (1954) M.W.N. 256. 
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to the alleged failure on the part of the respondent leading to the Union Govern- 
‘+ ment incurring demurrage. The words “ arising out of or in any way touching 
or concerning this ent’ are wide enough to comprehend such a dispute. 
Equally, it is clear that the dispute is squarely within the ambit of clause 5 (A), 
which means, it js open to the Regional Director (Food) to decide the difference 
between the two parties. But the point is whether such a decision should pre- 
vail as final and prevent the gperation of the arbitration clause over the dispute. 
It seems that this very question will in itself be within the ambit of the arbitration 
‘Clause. For, it arises out of, touches and is concerned with the ag: cement. 
Apart from that, clause 17 is so comprehensive, and, any dispute arising out of 
or concerning the agreement would be referable to arbitration and does not except 
within its scope any dispute which would be comprehended by clause 5 (A). 
Notwithstanding the finality attaching to the decision of the Regional Director 
(Food), as between the parties under clause 5 (A), that finality, when the two 
clauses are read together, would be subject to the arbitration clause. This is 
because clause 17 mentions the whole agreement and clause 5 (4) has not been 
excluded from it, 


Appea! under Clause 15, of the Letters Patent against the decree of the Hon’ble 
Mr. Justice Kunhamed Kutti, dated 11th July, 1966 made in Application No. 405 
-of 1966 in the exercise of the ordinary original civil jurisdiction of the High Court. 
The Standing Counsel for Central Government, for Appellant. 


C. Rangaswamy Ayyangar and V. V. Raghavan, for Respondent. ` 
The Judgment of the Court was delivered by 


Vesraswami, C.7.—The dispute has arisen between the appellant, which is tbe ` 
~ Union Government, and the respondent whether there was failure to carry out the 

work with a view to avoiding incurring of demurrage on the part of the former. 
The parties differed on the question whether the dispute is covered by the arbitra- 
tion clause in the agreement which was for providiag transport for goods of the 
Union from the Madras Port to Avadi. While on the one hand the Union relied 
on clause 5 (A) of the agreement to contend that it intended to preventy any diffe- 
fence arisirg urder that clause from being referred to arbitration, the respondent 
Maintained that even a difference within the ambit of clause 5 (A) would be within 
the purview of clause 17, which provides for arbitration. Kunhamed Kutti J., 
held that the arbitration clause applied and directed the Union Government to make 
 :a reference of the dispute for arbitration. The appeal arises from that ordez. 


We are of opinion that the order of the learned Judge is correct. Clause 17; 
in 80 far as it is relevant for the present purpose, reads : 


“17. Arbitration: All disputes aŭd differences arising out of or in any way 
touching or congerning this agreement whatsoever shall be referred to the sole 
arbitration of any person appointed by the....” 4 


Clause 5 (h) taking only the relevant words, reads : 


“ Liability of contractors for losses, etc., suffered by Government: The co 
tors shall be tie for all costs, charges and Wabi suffered or incurred be he 
Government due to. . their failure to carry out the work with a view to avoiding 
incurrence of ‘demurrage. ... The decision of the Regional Director (Food) re- 
garding such failure of the contractors and their liability for the losses, etc., suffered 
y Government will be fmal and binding on the contractors, ” 


For the Union it is said that the effect of clause 5 (A) is to make the decision of the 
Regional Director (Food) final and binding as between the parties ard that this 
meant that there could be no question of further arbitration of the dispute, Other- 
wise, according to the Union, the word ‘ final’ in clause 5 (A) will have no meaning 
attached to it whatsoever. We are told that the two clauses, 5 (A) and 17, should be 
read together and each given effect to in the light of each other, and, if that were 


‘done, finality to the decision of the Regional Director (Food) being the intention 
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of the parties, it should be kept in view in delimiting the scope of arbitration under 
clause 17. ` 


We are unable to accept this interpretation of the arbitration clause. But for 
clause (5) (A) there can be no doubt whatover that the arbitration clause is so com- 
prehensive that it could include the dispute relating to the alleged failure on the part 
of the respondent leading to the Union incurring demurrage. The words “ arising 
out of or in any way touching or concerning this ecmment ” are wide enough to 
comprehend such a dispute. Equally, it is clear that the Sispute , is squarely within 
the ambit of Clause 5 (h), which means, it is open to the Regional Director (Food) 
to decide the difference between the two parties. But the point is whether such a deci- 
sion should prevail as final and prevent the operation of the arbitration clause over 
the dispute." It seems to us that this very question will in itself be within the ambit 
of the arbitration clause. For, it arises out of, touches and is concerned with the 
agreement. Apart from that, clause 17 is so comprehensive, and, any dispute arising 
out of touching or concerning the agreement would be referable to arbitration 
and does not except within its scope any dispute which would be comprehended by 
clause 5 (A). Notwithstanding the finality attaching to the decision of the Regional 
Director (Food), as between the parties, under clause 5 (A), that finality, when the 
two clauses are read together, would be subject to the clause of arbitration. This 
is because clause 17 mentions the whole agreement and clause 5 (A) has not been 
excluded from it. It would, therefore, come to this, that, the two clauses read toge- 
ther, the finality in clause 5 (A) would have effect only in the absence of an arbitra- 
tion and will not have the force of preventing the operation of the arbitration clause 
over the dispute, Ifit is intended that any dispute, which is within the purview of 
clause 5 (A), is to be ı xcluded from the operation of clause 17 of the agreement, 
spccific exclusion of such dispute should have been made in clause 17; 


For the Union Government our attention has been invited to the following 

observations from Russell on Arbitration, Seventeenth Edition. 

“It might seem, therefore, that if the agreement between the parties is in effect 
an agreement to prevent disputes from arising and not an agreement as to how 
they are to be settled, then it is neither an agreement to refer to arbitration nor a 
submission to arbitration, and it is not within the Act. ” 

‘We fail to see how this observation is of any assistance to the Union. If clause (5) 
(A) had remained alone without clause 17, phrased as it is, the observation from 
Russell would be apposite. But here clause 17 does not save or except the dispute 
within clause 5 (A) and the result is the arbitration clause will have full force in res- 
pect of the dispute. i 

The appeal is dismissed with costs. The appellant will have two months’ time 
from to date to appoint an arbitrator and make the reference of the dispute in ques- 
tion. 


VMK. eo Appeal dismissed, 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT .—Mnr. K. VEERASWAMI, Chisf Fustics AND Mr. Jusriazg K.N. MUDALIAR. 

P.N. Raju Chettiar © e. Appellant™ 
D. 

The State of Tamil Nadu represented by the Secretary, Home 

Department (Accommodation Controller), and others ... Respondents. 
Madras Buildings (Leuse and Rent Control) Act (XVII of 1960), sections 29 and 10 (3) 

(a) Sel ica 29 and 10 are mutually exclusive—Szction 10 (3) (a) (t) when may 


It is now well settled that the remedy by way of exemption under section 29 is 
not a substitute for remedies available to a landlord for eviction under the Act. 


*W.A. No. 114 of 1969. Sth June, 1969 
32 
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If he asks for eviction under the provisions of the Act, there could certainly be no 
occasion for the State Government to exercise its power under section 29. The 
two powers are mutually exclusive. 


“ Carrying on business ” within the meaning of section 10 (3) (a) (ii) may 
consist of a series of setps and even if one step is proved, the requirement of the 
section would be satisfied. But if there is no step at all whatever ana the matter 
is only in the stage of intention, it is difficult to bring such a case under rection 
10 (3) (a) (iii). Thus, short of any tangible concrete indication of commencement 
of a business, mere intention to carry on business will not enable the landlord to 
resort to section 10 (3) (a) (iii). 


— Decision in C.R.P. No. 197 of 1955 by Basheer Ahmed Sayeed, J., disapproved. 


Appeal under clause 15 of the Letters Patent against the order of the Honourable 
Mr. Justice ie ate goth January, 1969 and made in C.M.P. No. 1459 
of 1969 presented to the High Court to excuse the delay in filing W.P.S.R. No. 5082 
of 1969 sought to be presented to the High Court under Article 22€ of the Constitu- 
tion of India to issue a writ of certiorari calling for the records in Home Department 
Notification 11-1-No. 1661 of 1967 in G.O.MS. No. 720 dated 3rd March, 1967 on 
the file of the Secretary, Home Department (In charge) Accommodation Controller 
and other connected papers and quash the order of exemption passed thereia. 


A.K. Srinivasan, for Appellant. 
V. Thiyagarajan and T. Aravamudx Iyengar, for Respondents. 
The Order of the Court was made by 


Vesraswoami, C.F7.—The State Government by an order dated grd March, 1967, 
made under section 29 of the Madras Buildings (Lease and Rent Control) Act, 1960, 
exempted the portion under tenancy in premises No. 176/2 in Anna Pillai Street, 
George Town, Madras, from the provisions of section 10. The appellant, who is the 
tenant filed his objections stating tater alia that the respondent landlord was but a 
poojari and was not carrying on a business for which he could bona fide require the 
premises for his occupation. With reference to that the impugned order says : 

« The Government are satisfied that the claim of the landlord that he requi ed 

the shop portion in the occupation of the tenant for starting and running a business 
of his own is bona fide. But the landlord is yet to commence the business.” 


On that view, the order proceeded on the basis that the landlord had no remedy 
under the provisions of the Act and exercise of the powers under section 29 was 
called for. The appellant unsuccessfully pursued the matter before the Government 
by means of what he called a revision petition which was eventually dismissed on 
28th December, 1968. On 24th January, 1969 he moved this Court under Article - 
226 of the Constitution for quashing the exemption. Alagiriswami J. dismissed it 
on the ground that it was belated. 


We agree with the appellant that the ground on which the writ petition was 
dismissed cannot be sustained. The appellant was until the end of December, 1968 
pursuing and we should think bona fide the matter before the State Government. 
Then whea he was unsuccessful he promptly resorted to his Court. We are clearly 
of opinion that in the circumstances there was no delay aad if there was it should 
have been condoned. 


In the circumstances we thought it best that we should ourselves deal with the 
merits of the applellant’s contention against the validity of the exemption. It is 
strenuously pressed upon us for the appellant that the respondent landlord had a 
remedy under the provisions of the Act so that the exemption was without juridiction* 
It is now well settled that the remedy by way of exemption under section 29 18 not a 
substitute for remedies available to a landlord for eviction under the Act. Jf he asks 
for eviction under the provisions ofthe Act there could certainly be no occasion for 
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the State Government to exercise its powers under section 29. The two powers are: 
mutually exchisive. To that extent the appellant is right. 


But the point is whether any remedy was available to the landlord under section 
10. As we mentioned it was urged before the Government as well as before us 
that the landlord: being a poojari did not and was not carrying on a business, The 
finding in the impugned order is also that he was not actually cat1ying on the buriness 
and in fact, he had yet to commence the business. In such circumstances, could the 
landlord have resorted to the remedies under section 10? Sub-clause (iii) of 
clause (a) of sub-section (3) of that section speaks of : 


“If the landlord or his son is not occupying for purposes of a business which. 
he or his ton is carrying on.” 


/ 
At first sight the impression the words give, is that actually Carrying on business. 
is a condition. That is how Basheer Ahmed Sayeed, J., read them in C.R.P.No. 137 
of 1955. -He observed : 


“ As a matter of fact it seems to me that the intention is to give this right of” 
eviction only to such of the landlords as are actually carrying on business and who 
may require their own non-residential building in that connection and not to. 
others who might bave had a business or who might think of starting a future- 
business.” 


If this view is accepted, nothing could be said against the validity of the exemp- 
tion in question bu a ua, at least three single Judges of this Court were not 
prepared to place t literal construction, but, at the same time, they did not go. 
to the full length of saying that, shortof any tangible concrete indication of com- 
mencement of a business, mere intention to carry on business will enable the 


enable the landlord to invoke that provision. Panchapakesa Ayyar, J., in Nataraja 
Achari v. Balasubramaniam}, and Ramachandra Iyer, G.J., in Ramaswamy Pillai v, 


On a careful consideration of the language employed by the section and parti~ 
cularly the words we have extracted and also the view of the several single Judges,. 
we are of the view that while the literal construction placed by Basheer Ahmed. 
Sayeed, J., does not with due respect, commend itself to us, the other view appears to 
be reasonable. We think so because ‘carrying on a business ” may consist of a 
series of steps, and, ¢ven if one step it proved, we do not see why the requirement is. 
not satisfied. But, if there is no step, at all whatever and the matter is only in the 
stage of intention, it is difficult to bring such a case within the phraseology of the- 
statute. It follows, therefore, that the State Government was right in proceeding 
upon the baris that the landlord was yet to commence the business and, therefore- 
he could not have made use of section 10 (3) (c) (iii), The exemption order was,, 
therefore, competent and does not suffer from any infirmity. 


Counsel for the appellant made an impassioned appeal to us that his client- 
had been in the premises for many years and that he had invested large funds in his 
business and it would be a great hardship if he was evicted. But that in the parti- 
cular circumstances of the exemption, may not berelevant. Afterall; what the tenant 
is entitled to is a statutory protection subject to the provisions of the statute, and, the 
Act, in our opinion, should be administered in such a way that it maintains balance 
between landlords and tenants, ard, in cases of hardship it is relieved, wherever it. 
lies. In Ramaswamy Pillars case?, the exemption was, as we have already mentioned, 
grounded on the bona fide requirement of the landlord. It was suggested for the- 
appellant that the landlord being only a poojari there was no bona fides in his claims 
5 a UUO 

1. (1967) 2M LJ. 492. 2. ILR. (1964) 1 Mad. 712: (1964) 2 M LJ. 89. 
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that he required the premises for carrying on his business. We do not think that we 
can sit in judgment over the finding in this respect as in an appeal. In exercising the 
ans under section 29, it was open for the Authority to go into the question of 


ona fide. There is nothing unreasonable or perverse about the finding on the ques- 
tion of bona fid;. 


The appeal is dismissed with costs. Counsel’s fee Rs. 100. 
V.K. —— Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PpEsENT :—Mr. Justam M. NATESAN. 
RM. AK. P. Kannammal] Achi and others .. Appsllants®™ 


D. 
AN. Narayanan Chettiar i ' .. Responaent. 
Will—Requirements—Naturs of proof required— All gation of undue influence—Burd n of proof. 


' The first requisite for a valid will is, the testator must have known and approved 
the contents of the will. Whenever a will is prepared under circumstances which 
give reasonable room for suspicion that it does not express the mind of the testator, 
it is for those who put forward the will to remove the suspicion. It has also been 
laid down that when a will is prepared by or on the instructions of a person taking 
a benefit under, or a person getting substantial interest under tte will takes a 
prominent part in the preparation of the will, it is a circumstance raising icion. 
When the benefit is large, the burden of proving the authenticity of the wil, will 
be heavy. But if the will is to be invalidated notwithstanding the discharge of 
the burden there must: be evidence of the actual exercise of undue influence. 


While thus the burden on the propounder of the will is to show that the teastator 
executed the will in his right mind and with disposing meatal capacity, the cavea- 
-tor to succeed and have the will thrown out should establish that the will was exe- 
cuted under undue influence and the evidence in regard to this mvst be of the 
exercise of influence either by coercion or by fraud. Mere persuasion and 
importunity which do not unduly overbear the will of the testator would not be 
undue influence that would vitiate the will 


While evidence not sufficient for an inference that the testator was not of sound 
mind, would rot be sufficient to prove undue influence, in the reverse, it may not 
always be so. To a certain exteut the discussion may overlap. But the question 
will have to be examined separately. It is needless to state, that as in the case 
of proving all othe: documents so in the case of proving of wills, it would be ide to 
expect proof with mathematical certainty. But if the judicial mind is not satisfied 
and is doubtful if the whole truth has come out, when it feels that there must be 
perjury on one side or the other and on which side the prejury is committed and 
the competence of the testator is doubtful, it may hold that the will has not been 
proved. The test to be applied is the usual test of satisfaction of the prudent mind 
in such matters. No doubt, as the testator is not there to affirm or deny whether 
he made the dispositions as presented in the will, an element of solemnity is intro- 
duced, in the matter. He:ein comes the phrase taken from Ecclesiastical Law 
“satisfaction of the conscience of the Court’, But the very solemnity of the pro- 
ceedings requires, that the Court should not also lightly strike down a 
will, fair and rational on its face and proved to have been duly signed by the 
testator in the presence of attesting witnesses, when apparently in sound disposing 
state of mind. Tne fact that it is said ‘‘conscience’ has to function in the matter 
should not make the Court hesitant, to probe deeper into the matter for discover- 
ing the truth, where necessary. Consuience has to function whether it is finding 
for or against the will. 





*S.A. No. 916 of 1963. 16th August, 1968. 
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Case law discussed. 


Appeal against the decree of the Court of the Subordinate Judge of Devakottai 
in appeal Suit No. 26 of 1962, preferred against the decree of the Court of the Dis- 
trict Munsif of Devakottai in O.S. No. 86 of 1961. 


K. Gopalachari, for Appellants. 
A, Sundaram Iyer, for Respondent. 
The Court made the folowing 


OrpbER.—The substantial question that arises for consideration in this second 
appeal is about the genuineness and validity of the testamentary document Exhibit 
A-20 dated 11th October, 1960, put forward as the last will and testament of one 
Kuppan Chettiar who died on 14th October, 1960. 


The plaintiffs have filed the suit as executors appointed under the said will for 
rendition of accounts by the defendants of his agency of the deceased Kuppan 
Chettiar’s firm in Ipoh. The īst plaintiff is the wife and the 2nd a daughter of 
Kuppan Chettiar and the third plaintif is a stranger to the family. The defendant 
is the brother of the deceased. He questioned the capacity of the plaintiffs to insti- 
tute the suit, challenging the genuineness of the will, He set up another will 
‘executed by the deceased on 13th March, 1959 at Ipoh, a copy of which is Exhibit 
B5. The learned District Munsif of Devakottai accepted the genuineness and 
validity of Exhibit A-20 and decreed the suit for accounts for the period 27th May, 
1952 to 14th October, 1960, the date of the death of Kuppan Chettiar, On appeal 
by the defendant, the learned Subordinate Judge of Devakottai, while withholding 
the consideration of the validity of the earlier will Exhibit B-5, found against the 
validity of Exhibit A-20, As regards accountability, he held that the defenaant was 
liable to render accounts from 28rd Apri!, 1959 only but till date and not upto 14th 
October, 1960 alone, accepting the cross-objections filed by the plaintiffs as regards 
the accounts for the later period. But on his finding on Exhibit A-20, the suit failed. 


In this second appeal by the plaintiffs though the period of accountability 
has also been the subject of discussion, it is the validity of the will that has to be 
first determined and is the main question. The deceased Kuppan Chettiar was the 
eldest of three brothers, the next being the defendant Narayanan Chettiar. The 
third brother is Sethuraman Chettiar, The brothers became divided in 1952. 
Prior to the disputed will under consideration and the will evidenced by Exhibit B-5 
referred to above, there was another will Exhibit A-3. Under Exhibit A-3 besides 
the plaintiffs the defendant also was appointed an executor and though the validi 
of Exhibits A-3 was never examined and even the other will Exhibit B-5 cancell 
all the earlier wills, ‘specifically referring also to Exhibit A-3, the learned Subordi- 
nate Judge would hold that Exhibit A-20 not being valid, Exhibit A-3 came into 
operation and that therefore the suit was not maintainable. 


I may at the outset say that the discussion of the learned Subordinate Judge on 
the validity of Exhibit A-go is far from satisfactory. It suffers from serious infirm- 
ities that vitiate the ultimate finding. In view of the order I now propose to pass 
in the matter, which I, in a way, indicated at the close of the argument. I dail 
not be going deep into the details of the case except to the extent necessitated for 
bringing out the infirmities in the approach. 


As stated at the outset, the deceased who was separated from his brothers in 
1952 had no male issue. He had four daughters. Paripoorna Achi the eldest, 
Chittal Achi, next, then Annapoorani and then Sivakami Achi. Paripoorna Achi, 
the eldest daughter, had a son and daughters. Her second daughter Kalyani is 
Married to the defendant’s son Ramanathan and the defendant by his son 
Ramanathan has four sons Vaidyanathan, Muthukumaran, Kuppan and another. 
The second plaintiff Chittal Achi has no issue. Sethuraman the last brother of the 
deceased has a son by name Arunachalam. The deceased had a concubine by name 
Kannammal in ya and through her he had three sons. The wife of the. 
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deceased, namely, the rst plaintiff in the suit has been a helpless invalid for over 1 5 
Pheer and had to be fed and looked after. The deceased who was suffering from 
igh blood pressure when in Malaya had to enter hospital in Ipoh on 26th February, 
1959 where he stayed for about 15 to 20 days. It is stated that his leg was affected a 
little and there were twitches in his face. Afte: this attack, the deceased was anxious 
‘to return to India. There is some record regarding sale of his share in the business 
house to Vaidyanatha, the defendant’s grandson, by his father and guardian 
Ramanathan. The evidence is that on 13th March, 1959 the deceased executed a 
will in the hospital at Ipoh, a copy of which is Exhibit B-5 above referred to. Later, 
von. 21st March, 1959 the deceased accompanied by the defendant returned to India 
by plane and reached his village Amaravathiputhur by the car of the grd plaintiff. 
The deceased stayed right through at Amaravathiputhur till his death on‘14th 
‘October, 1960. The defendant returned back to Malaya and Egammal Achi, the 
mother of the brothers, who was in the village died in Thai 1960. The deceased 
alone was then in India both of his brothers being at Malaya. The defendant who 
was admittedly managing the business of the deceased returned back to India in 
September, 1960, handing over the management of the business of the deceased 
to D.W. 7, son of Nagammai Achi, The house of the defendant was four houses off 
from the place where the deceased was living and the defendant stayed in India at 
tthe time of the death of his brother and thereafter for a time for his own sixty first 
birthday celebration which was on the 16th day of the death of Kuppan Chettiar. 
The will in dispute Exhibit A-20 was actually executed on rith October, 1960. 
“The scribe of the document is P.W. 3 a resident at Karaikudi, who is stated to be a 
well established document writer of the locality. The instrument has been typed 
‘by him, He received instructions from the deceased for the will, two days prior ' 
to the date of execution. He was fetched for the purpose by the 2nd plaintiff Chittal 
-Achi the daughter, who was given evidence as P.W, 6. 


wa * = La a 


The requirements for a valid will are well established and have been ‘repeatedly 
laid down in decision after decision. The first requisite for a valid wil! is, the tesator 
must have known and approved the contents of the will, Whenever a will is 
prepared und:r circumstances which give reasonable room for suspicion that it does 
not express the mind of the testator, it is for those who put forward the will to remove 
the suspicion. It has also been laid down that when a will is prepared by or on 
the instructions of a person taking a benefit under, or a person getting substantial 
Interest under tbe vili takes a prominent part in the preparation of the will, itisa 
‘circumstance raising suspicion. When the benefit is large, the burden of proving the 
authenticity of the will will be heavy. But if the will is to be invalidated notwith- 
standing the discharge of the burden there must be evidence of the actual exercise 
‘of undue influence. In ‘ Theobald on Wills’ Twelfth Edition, at page 33 it is set 
‘out thus: 


“the influence of a person standing in a fiduciary relation to the testator may 
Jawfully be exercised to obtain a will or legacy, so long as the testator thoroughly 
understands what he is doing and is a free agent; and the burden of proof 
of undue influence les upon those who asserts it.” 


The learned author observes at page 34 therein : 


‘In the case of wills, when once it is proved that a will has been executed with 
due solemnities by a person of competent understanding and apparently a free 
agent, the burden of proving that it was executed under undue influence rests 

‘on the party who alleges this. 


To establish a case of undue infhience, it must be shown that fraud or coercion 
‘has been practised on the testator in relation to the will itself, not merely in relation 
to other matters or transactions. A case of undue influence is more easily esta- 
blished wherq there is evidence te show that the person influenced was of feeble 
_. mental capacity or in a weak state of health ”. 
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The following passage in the said book is of considerable importance in the 
context of the present case, 


“A will which has been read over to the testator in a proper manner, or the 
contents of which have been brought to his notice before execution, must, in the 
absence of fraud, or coercion, be presumed to have been approved by him ”. 


It will be useful also to refer here to some of the decisions placed before me by 

In Mt. Gomtibai v. Kanchiedilal1, the Judicial Committee set out the legal 

position thus: 

« The law is well settled that the onus probandi lies on the person who propounds 
the will, and this onus is in general discharged by proof of capacity, and the 
fact of execution, from which the knowledge and the assent to its conteats by the 
testator will be assumed ; Barry v. Butlin*. -But whete a will is prepared and 
executed under circumstances which excite the suspicion of the Court ; 

‘Tt is for those who propound the wilkto remove such suspicion, and to prove 
affirmatively that the testator knew and approved of the contents of the document’. 
Tyrrell v. Painton.” ? 

See also Charles Harwood v. Bakert: : 
' ¢* Where once it has been proved that a will has been executed with due solem” 
nities by a person of competent understanding and apparently a free agent,” 
that is, when the propounder of the will has discharged the onus : 
* the burden of proving that it was executed under undue influence is on the 
party who alleges it.” Boyse v. Rossborough*. 
In the. case just cited, it is also stated that : 

“ influence in order to be undue within the meaning of any rule of law which 
would make it sufficient to vitiate a will must be an influence exercised either by 
coercion or by fraud.” 

To the same effect is the statement in the earlier case, Barry v. Builin*, 

” The undue influence and the importunity which, if they are to defeat a will 

must be of the nature of fraud or duress ”. 


As observed in Craig v. Lomoureux,* the burden of proving undue irfluence is not 
discharged by merely establishing : 
“that a person. has the power unduly to overbear the will of the testator. 
It must be shown thatin the particular case the power was exercised, and that it 
was by means of tlie exercise of that power that the will was obtained.” 


While the burden on the propounder of the will is to show that the testator 
executed the will in his right mind and with disposing mental capacity, the caveator 
to succeed and have the will thrown out should establish that the will was executed 
under undue influence and the evidence in regard to this must be of the exercise of 
influence either by coercion or by fraud. Mere persuasion and importunity which 
do not unduly overbear the will of the tesator would not be undue influence that 
would vitiate the will. 

+ h + + o 

The case of the plaintiffs in regard to the execution of the will must be considered 
in the light of the defendant’s case that the testator was wholly unconscious and that 
the willis a fabrication. That itis a result of undue influence and coercion is only 
a later development, emphasised at the appeal stage. 


In Bur Singh v. Uttam Singh,’ where the question was as to the capacity of a testa- 
tor and it was alleged that undue influence had been exercised over him in the matter 
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of execution while he was admittedly seriouslyill, though the evidence was to the 
effect that he was in possession of his senses and understood what he was doing when 
he signed the will, the Judicial Committee remarked : 


“The onus of proving the testamentary capacity of Ship Singh of course lies 
on those by whom the will is propounded, ard in their Lordships’ opinion they 
have discharged that obligation by the evidence indicated above. Such 
evidence is not displaced by mere proof of serious illness and of general intem- 
perance, and yet that is as far as the evidence of the respondents can fairly be said 
to go. So far as the charge of undue influence is concerned, all that is shown on 
the part of those attacking the will is that there was motive and opportunity for 
the exercise of such influence by the deferdants, ard that some of them in fact 
benefited by the will to the exclusion of other relatives of equal or nearer degree. 

, Circumstances of that character may sometimes suggest suspicion, and would cer- 
tainly lead the Court in the present case to scrutinise with special care the evidence 
of those who propound the will ; but in order to set it aside there must be clear 
evidence that the undue influence was in fact exercised, or that the illness of the 

` testator so affected his mental faculties as to make them unequal to the task of 
disposing of his property.” 


I should say that having regard to the evidence of the doctor and the Notary 
public and the other evidence in the instant case regarding the state of mind of the 
testator, there has not been hat examination of the defendants case of exercise of 
ae in this case as is required in the passage above cited for invalidating the 


h = + 4 aa 


The reasoning of the learned Subordinate Judge leaves the impression that the 
testator at the time of execution must have felt that he had no option but to put the. 
thumb impression on the paper produced, that is he was cowed down by the pre- 
sence of P.W. 6 and her husband. The execution of the will is not ‘a hole and corner” 
affair. Respectable parties were on the scene at the execution. Dr. Subramaniam 
P.W. 2, affirms that the testator understood what was read over to him and that P.W. 
I the Notary Public and Advocate asked him whether he had understood the full 
implication of the terms in Exhibit A-2o and that the testator replied in the affir- 
mative. Is ita csae of the deceased always at the tender mercies of P.W. 6 and 
her husband, who had been subjected to prior presure fearing futvre persecution 
at their hands executing the will in their presence in accordance with their prior 
dictates, no doubt in the presence of disinterested witnesses? There is no suggestion 
in the evidence that none else than P.W. 6 and her husband had access to the 
deceased, during the relevant period. It is nobody’s case that he was kept confined, 
his relatives and friends being shut off from all discourse with him, The defendant’s 
house was only four houses away from the old joint family house in which the deceased 
was residing at the relevant period. The entire case of the defendant has been that 
the deceased was unconscious for 2 weeks before his death. He would state that he 
was with him when he expired. He admits that he had gone to see the deceased. 
sometimes and would state that he never saw P.W. 1 and gin the house ; the eldest 
daughter of the deceased was also living in the same village and in the same street 
and it has ben elicited in the cross-examination of P.W. 6 that at times she used. 
to come and call on the father and she was not inimical either to P.W. 6 or to the 
father, though she was not very much attached to her parents. 


To start with, the disposition in Exhibit A-20 in favour of P.W. 6 in the context 
of the facts as revealed by the evidence. is nothing unnatural; nor is it too large 
a gift. By itself it cannot fed to any inference of uudue influence on the part of 
P.W. 6. It need not appear strange, if the natural affections to one’s own children 
and wife had asserted themselves and a special provision was made to one of the 
daughters, having regard to the fact that she had been attending on the father and 
being issueless may be expected to attend also on his invalid wife. She was living 
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in the adjoining premises. Certainly the provisions by themselves do not suggest 
that unless there was coercion and undue influence such provisions would not 
have been made. Assuming that P.W. 6 had pursuaded her father to make the 
life interest an absolute one, will that be undue influence? Certainly not. But 
to justify the decision of the learned Subordinate Judge that there was undue influence 
in this case, one has to hold that is so, for there is no evidence in this case to warrant 
an inference of undue influence, apart from the fact that there is no such plea. 


In Naresh Charan v. Paresh Charan1, where a son was practically disinherited 
and his children altogether ignored, the Supreme Court, after observing in the 
context of the fact of that case that the terms of the will cannot be relied upon as 
extrinsic evidence of undue influence, observes — 


“¢ Stripped of all its embellishments, the evidence of Indira, if true, comes only 
to this that the first respondent told his father that he could not live under the 
same roof with his brother, and that in view of that attitude, the testator gave no 
share to the appellant in the house. We are unable to-see any undue influence 
in this. The first respondent was entitled to put forward his views in the matter, 
and so long as the ultimate decision lay with the testator and his mental capacity 
was unimpaired, there can be no question of undue influence. 


It is elementary law that it is not every influence which is brought to bear on 
a testator that can be characterised as “ undue ”. It is open to a person to plead 
his case before the testator and to persuade him to make a disposition in his 
favour. And if the testator retains his mental capacity, and there is no element 
of fraud or coercion, it has often been observed that undue influence may in the 
last analysis be brought under one or the other of these two categories-the will 
cannot be attacked on the ground of undue influence.” 


Their Lordships quote with approval the following passage from Hall v. Hall’. 


“ But all influence are not unlawful, persuasion, appeal to the affections or 
ties of kindred, to a sentiment of gratitude for past services, or pity for future 
destitution, or the like—those are all legitimate and may be fairly pressed on a 
testator. On the other hand, pressure oF whatever character, whether acting on 
the fears or the hopes, if so exerted as to over power the volition without convincing 
the judgment, is a species of restraint under which no valid will can be made. 
Importunity or threats, such as the testator has the courage to resist, moral com- 
mand asserted and yielded to for the sake of peace and quiet or of escaping from 
distress of mind or social discomfort—these, if carried to a degree in which the 
free play of the testator’s judgment, discretion, or wishes is overborne, will 
constitute undue influence, though no force is either used or threatened. In a 
word, a testator may be led but not driven, and his will must be the offspring of 
his own volition, ana not the record of some one else.” 


In this case, at the most, one may suggest that P.W.6 the daughter who was 
attending on the deceased might have persuaded her father to leave the land and 
house to her absolutely. It may also be said that she would have suggested that 
the wife should be given an equal share in the Indian assets, whatever the ultimate 
motive may be. But, can any element of fraud or coercion be brought in here? 
As I said earlier, there has been no suggestion ofit. Nor is therc any suggestion of 
restraint compelling him to particular bequests, and réquiring him to give up his 
ideas of adoption. The only suggestion in cross examination of P.W. 6 that 
may have some rclation to the question under consideration is the following :— 


“ It is not true that to defraud the grandson of defendant of his interest the 
properties of my fath r, we have all conspired together and brought into existence 
the will Exhibit A-20.” 
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Once it is found that the mental faculties of the testator were not affected, in 
the absence of proof that P.W. 6 did say or do anything, which would restrain the 
Tree exercise by the testator of his volition, the theory of undue influence cannot be 
sustained. The evidence aoes not disclose any specific act showing the exercise 
of undue influence. I am not discussing here ccrtain other changes in the disputed 
will from the earlier wills, as their consideration, in the light of my above discus- 
sion, cannot advance the case of the defendant any further. They are deferred 
for the present. 


The learned Counsel for the defendant submits that even if the burden is on 
the defendant to establish undue influence, fraud or coercion and he has failed to 
establish the same, that does not necessarily result in upholding the will, when there 
are suspicious circumstances ing to the execution and the evidence, though not 
sufficient to warrant a positive finding of undue influence, fraud or coercion, may 
be such as to leave in the mind of the Court a doubt as to the truth of the will. It 
18 pointed out that the Court is not bound to pronounce for the will till the con- 
science of the Court was satisfied and the doubts and suspicions cleared up. 
Reference is made to the well known passage in Venkatachala v. S. N. Thimmaiamma}, 
where among illustrations of the circumstances surrounding the execution of a will 
which may be considered as suspicious are found circumstances when the dispositions 
made in the will may appear to be unnatural, improbable or unfair in the light of 
relevant circumstances; or the will may otherwise indicate that the said dispositions 
may not be the result of the testator’s free will and mind. Refirring to the sus- 
Picious circumstances it is said: 


“ In such cases the Court would naturally expect that all legitimate suspicions 
should be completely removed before the document is accepted as the last will 
of the testator. The presence of such suspicious circumstances naturally tends 
to make the initial onus very heavy; and unless it is satisfactorily discharged Courts 
would be reluctant to treat the document as the last will of the testator. It is 
true that if a caveat is filed alleging the exercise of undue influence, fraud or 
coercion in respect of the execution of the will propounded, such pleas may have 
to be proved by the cavestors; but, even without such pleas circumstances may 
raise a doubt as to whether the testator was acting of his own free will in executing 
the will, and in such circumstances, it would be a part of the initial onus to remove 
any such legitimate doubts in the matter.” 


But in this case the rejection of the will rests substantially on the plea of undue 
influence. The lower appellate Court does not say that the will has not been 
proved. It goes further andfindsthatit has been excuted by theexerciseof undue 
influence by P.W.6. It is as a consequence of this positive finding the learned 
Subordinate Judge would hold that it was not executed by the testator in a sound 
disposing state of mind. It cannot be, on the judgment, said that if the firding of 
undue influence cannot be sustained, the ultimate decision .would have still been 
the same. This is not even a case where the evidence only falls short of proof of 
undue influence while giving reason for the gravest suspicion of the exercise of undue 
influence. As I said at the outset, there been an erroneous approach in the 
matter. The learned Subordinate Judge has mixed the enquiry into the sound state 
of mind and the question of undue influence and also overlooked that even if 
influence can be suspected, all influence would not be undue. True the Court 
may, if it doubts the competence of the testator, having regard to the surrounding 
circumstances, find against the wil] notwithstanding the fact that the caveator has 
failed to establish his positive case of unconsciousness for a period of two weeks 
prior to death. There again, the decision will have to be having regard to the 
surrounding circumstances. A caveator may have absolutely no knowledge of the 
testators health or mind and may be away from th scene. Another may contend 
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that he had been on the scene and was with the testator right through and admittedly 
he might have had opportunities to visit the testator. All these factors will have 
to weigh in the determination of the issue involved. In William Baker v. james 
Batti, it is observed by Baron Parke: 

“In a Court of probate, where the onus probandi mostly undoubtedly lies upon 
the party propounding the will, if the conscience of the Judge, vpon a careful and 
accurate consideration of all the evidence on both sides, is not judicially satisfied, 
that the paper in question does contain the last will and testament of the deceased, 
it is bound to pronounce its opinion that the instrument is not entitled to probate. 
And it may frequently happen that this may be the result of an enquiry in case 
of doubtftl competence in particular, without the imputation of wilful perjury 
on either side; or it may be, the judge may not be satisfied on which side the 
perjury is committed, or whether it certainly exists.” 

As regards the disposing state of mind required of a testator, the Counsel referred 

me to Re-Belliss: Polson v. Parrott®, where at page 248 is found the following passage: 


^ The Judgment of the Privy Council in Harwood v. Baker?, illustrated the 
mode in which the test of memory is applicable. It was a case where there had. 
been exclusion of a relative, and the decisive questioa was formulated thus: 
‘Was the testator capable of recollecting who (his) relations were, of understand- 
ing their respective claims upon his regard and bounty and of deliberately forming 
an intelligent purpose of excluding them from any share in is property.’ The 
Court of King’s Bench in Banks v. Goodfellow‘, dealt both with cases of exclusion. 
and of defective memory, and laid down the principle in the form in which it has 
since been applied. There are two passages from the Judgment: ‘Though the 
mental power may be reduced below the ordinary standard, yet if there be sufficient 
intelligence to understand and appreciate the testatmentary actin its different 
bearing the power to make a will remains.’ 

‘ The standard of capacity is the capacity on the part of the testator to ccmpre- 
hend the extent of the property to be disposed of and the nature of the claim of 
those he is excluding.’ 

Citing with approval an American Authority the Court adopted these additional 
illustrative statements. ‘By sound and disposing mind and memory it has not 
been understood that a testator must possess those qualities of the mind in the 
highest degree .......... neither that he must possess them in as great a 
degree as he may formerly have done; the mind may have been in some degree 
debilitated, the memory may have become in some degree enfeebled and yet 
there may be enough left clearly to discern and discreetly to judge of all those things 
and all those circumstances which enter into the nature of a rational, fair and 
just testament.’ 

In every day practice in probate cases, then, what is ane t to be ascertained 18; 
was the testator possessed of the degree of power in mind, memory and under- 
standing which were needful for doing rationally what was in fact done.” 


whomsoever he pleases, He is the master of his properties and if, with sufficient 
intelligence to understand and appreciate that he was disposing of his properties 
once and for all and he would not be there to rectify, when the testament comes into 
ee 
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effect, he makes his dispositions, prima facie the dispositions may not be open to 
question. 

In Harwood v. Baker1, where a will was executed by a testator on his death- 
bed in favour of his wife, to the exclusion of the other members of his family, the - 
testator being of a weakened and impaired capacity at the time of the factum,it is 
said, while discussing, what would constitute the sound disposing mind: 

Sf atu eee: in order to constitute a sound disposing mina, a testator must not. 
only be able to understand that he is by his will giving the whole of his property 
to one object of his regard; but that he must also have capacity to comprehend 
the extent of his property, and the nature of the claims of others, whom, by his 
will, he is exchiding from all participation in that property; and that the protection 
of the law is in no cases more needed, than it is in those where the mind has been 
too much enfeebled to comprehend more objects than one, and most especially- 
when that ont object may be so forced upon the attention of the invalid, as to 
shut out all others that might require consideration; and, therefore, th= question 

* which their Lordships propose to decide in this case, is not whether Mr. Baker 
knew when he was giving all his property to his wife, and excluding all his other 
relations from any share in it, but whether he was at that time capable of recollec- 
ting who those relations were, of understanding their respective claims upon his. 
regard and bounty, and of deliberately forming an intelligent purpose of exchid— 
ing them from any share of his property. 

If he had not the capacity required the propriety of the disposition made by 
the will is a matter of no importance. If he had it, the injustice of the exclusion 
would not affect the validity of the dispositions, though the justice or injustice 
might cast some light upon the question ar to his capacity.” 

I must here point out that in a case particularly like the one under consideration 
what the effect would be in the absence of a testament may also be considered. 
If the effect of the testament is to provide also for same one, who has claims on the 
testator and who would not otherwise inherit the estate if the testator should die 
intestate or make equitable distribution of his estate amongst the heirs according to 
their needs or his obligations and the will is rational in its face and fair in its dis- 
positions making just adjustments in the devolution of the estate it is a matter which 
will speak in favour of the will. After setting out the test in the case cited above, 
the manner of approaching the evidence is set out thus: 

““ Keeping, therefore, in mind the principle, that in all cases, the party pro- 
pounding the will is bound to prove, to the satisfaction of the Court, that the paper 
in question does contain the last will and testament of the deceased, and that this- 
obligation is more especially cast upon him, when the evidence in the case shows 
that the mind of the testator was generally, about the time of its execution, in~ 
competent to the exertion required for such a purpose; and further keeping in 
mind that the disposition in question was not in accordance with any purpose 
deliberately formed before his mind became enfeebled by disease,—we come to 
the examination of the witnesses, whose evidence is relied on as proving, that at 
the time of executing the will in question he was fully competent to form, and 
did deliberately form, the intention of leaving to his wife the whole of his pro- 


That is, does the evidence show that the testator at the time of the execu- 
tion of the will did deliberately form the intention of making the dispositions as 
found in the will? 

Mr. Sundaram Ayyar, for the respondent, referred to Rami Purnima Davi v. 
Kumar Khagendra Narayan Deb?, and submitted that even where there are no allega-- 
tions of undue influence fraud or coercion, it is the circumstances attending the 
execution of the will in this case that give rise to the doubt and it is for the propounder’ 
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of the will to satisfy the conscience of the Court. My attention was also drawn by 
the learned Counsel to Surendra Nath v. Fnanendranath1, which the learned Subordinate 
Judge has reliedupon. The learned Counsel emphasised, that it was a registered will 
that was fourd against them. But that case can have no bearing with reference 
to the context of the present case. The doctor who had been attending on the 
testatrix in that case was examined on behalf of the caveator. Urder the will in 
question in that case the propounder who had been looking after and attending on 
the testatrix received the largest share of the benefit. The Court remarked that 
as regards the mental capacity of the testatrix, the first and foremost witness should 
have been the doctor under whose treatment the testatrix was. But that doctor 
spoke for the caveator. 


* * Oo A 4 h * 


The evidence regarding the execution of the will is that the dispositions were 
agreeable to the testator’s own wishes. The requirement as to the production of 
the draftis not a rule of thumb for establishing the validity of wills, It depends 
upon. the circumstances. 


I have dealt only with a few of the suspicious circumstances which have in 
a way influenced the learned Subordinate Judge in coming to his conclusion that 
there is undue influence in the matter. As the lower appellate Court has not consi- 
dered the case from the other angle, namely, whether, notwithstanding the absence 
of proof of undue influence by the objector, there are suspicious circumstances 
clouding the execution, which call for examination, I propose to leave it to the 
lower appellate Court to consider whether it could be said that the testator fully 
conscious of the nature of the dispositions he was making, executed the will and 
whether there are any reasonable and leigitimate doubts in regard to the execution 
that call for explanation. The circumstances on which undue influence was founded 
by the Subordinate Judge may in part be evidence for the plea of absence of a sound 
disposing state of mind. While evidence not sufficient for an inference that the 
testator was not of sound mind, would not be sufficient to prove urdue influence, 
in the reverse, it may not always be so. To a certain extent the discussion may 
overlap. But the question will have to be examined separately. It is needless to 
state, as pointed out by the Supreme Court, that as in the case of proving all other 
documents so in the case of proving of wills, it would be idle to expect proof with 
mathematical certainty. But if the judicial mind is not satisfied, acd is doubtful if 
the whole truth has come out, when it feels that there must be perjury on one side 
or the other ar d on which side the perjury is committed, and the competence of the 
testator is doubtful, it may hold that the will has not been proved. The tert to be 
applied is the usual test of satisfaction of the prudent mind in such matters, No 
doubt, ‘as the testator is not there to affirm or deny whether he made the dispositions 
as presented in the will, an element of solemnity is introduced, in the matter. 
Herein comes the phrase taken from Ecclesiastical Law ‘ satisfaction of the conscience 
of the Court.’ But the very solemnity of the proceedings requires having regard 
to the fact that the enactment is no more there to state one way or the other, that 
the Court should not also lightly strike down a will, fair and rational on its face and 
proved to have been duly signed by the testator in the presence of attesting witnesses, 
when apparently in sound dispo.ing state of mind. As observed by Lord Du 
Parcq in Earmes v. Hinkson?. 


“ Those rules enjoin a reasonable scepticism not an obdurate persistence in 
disbelief. They do not demand from the Judge, even in circumstances of grave 
suspicion, a resolute and impenetrable incredulity. He is never required to 
close his mind to the truth.” 


The fact that it is said ‘ conscience’ has to function in the matter should not 
make the Court hesitant, to probe deeper into the matter for discovering the truth, 
a ree 
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ee Conscience has to function whether it 1s finding for or against 
haan 

It follows that the eee the learned Subordinate Judge on the will as it 
stands cannot be sustained. is finding that the will is vitiated by the exercise of 
undue influence by P.W. 6 is not in accordance with law and is untenable. The 
validity of the will has to be considered de hors, the finding of undue influence which 
is a separate matter, in the light of the principles above enunciated. Whether after 
the finding against undue influence there are left legitimate doubts which call upon 
the Court to be vigilant and zealous in the examination of the evidence in support 
of the will and whether the conscience of the Court in this regard is satisfied are in 
the end questions of fact. I prefer to have a fresh consideration of the same by 
the lower appellate Court. I am therefore sending down the matter for a fresh 
finding by the lower appellate Court on the question whether the plaintiffs have 
pro that the will Exhibit A-20 dated 11th October, 1960 is the last will an 
testament of Kuppan Chettiar executed by him when he was in a sound disposi 
state of mind? The learned Subordinate Judge will freely deal with the matter 
on the merits, except in regard to the features which have been examined by me and 
specific findings given. No fresh evidence. The question as to the period of accoun- 
tability will be taken up after receipt of the finding. 

‘Time for submission of finding eight wecks from the date of receipt of the 
records by the lower appellate Court. Objections, if any, to the finding 10 days 
after submission of the findings. 

After the return of the finding the Court delivered the following :— 

Jovemenr*—The learned Suborainate Judge has returned his finding that 
the testator was possessed of a sound state of mind at the time he executed the will, 
Exhibit A-20, that he knew as to what he was doing and was able to discern and 

that degree of power of mind, memory and understanding needed for 
the valid execution of the will, No objections have been filed to this finding by the 
respondents in the appeal and quite properly as the learned subordinate Judge 
has consiaered every material aspect and piece of evidence on record on the issue 
sent to him for determination, in the light of established principles, and the finding 


has moved into the realm of pure fact. 
+ + * * 


The learned Subordinate Judge in the first instance dismissed the suit in its 
entirety on his finding that the will Exhibit A-20 was not valid. As that finding is 
now found to be erroneous, the plaintiffs’ right to claim accounts fiom ip 
defendant has been established and the decree for accounting has to follow, 

In the result, the decres of the trial Court providing for the first defendant to 
render accounts of his agency of the deceased Kuppan Chettiar’s firm at Ipoh is 
restored, subject to the modification, the liability to account shall be from agrd 
April, 1958 and up-to-date. The Second sg ees is allowed accordingly, the 
decree and the judgment of the lower appellate Court being set aside. The parties 
will bear their respective costs throughout. The executors may have their costs 
throughout from the estate. No leave. 


V.K. Appeal allowed. 


G nnn Sav Od 
*16th August, 1968. aa 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Justice M. NATESAN. 


V. Muthuswami Gounder .. Appellant™ ` 
J. 

Thulasi Ammal -. Respondent. 

Motor Vehicles Act (IV of 1939), section 31—Scops—Trans fer of ownership of motor vehicle 
registered under the Act—Sale, if gets completed before the transjer of the registration 
certificate. 

Motor Vehilces Act (IV of 1939), sections 110 and 110A to 110-F—Scope—Accideni arising 
out of the use of motor vehicles—Claim for compensation for loss suffered to properiy— 
Civil Couri Claims Tribunal, if could exerstse jurisdiction. 

Under section 31 of the Motor Vehilces Act where the ownership of any motor- 
vehicle registered under the Act is transferred, it is the duty of the transferor to- 
report the transfer within fourteen days of thetransfer to the registering authority 
sending a copy of the report to the transferee. Also the tran shall, within 
thirty days of the transfer, report to the registering, authority the fact of transfer 
of ownership. A reading of section 31 shows that the contractual transfer of” 
ownership of a vehicle has to precede the application for transfer of ownership. 
As between the transferor and transferee, the sale gets completed before the- 
transfer of the registration certificate. The failure to report the transfer may- 
involve some penalties under the law. But that certainly does not interdict. 
the passing of property in the vehicle to the transferee. 


Reading section 110 and 110-A to 110-F of the Act, it is clear that where no death 
or personal injury results in an accident arising out of the use of motor vehicles. 
but the claim for compensation is for loss suffered to property such claim has to be- 
preferred in a Civil Court. This claim for damages to a vehicle by the wrongful. 
act of the opposite p is a common law action in tort. The gist of the action is 
trespass to goods and the person who could complain of the trespass and conse- 
quential damages, must have the present possession of the property either actual 
or constructive or must have legal right to its immediate possession. For the 
purpose of the action as a general rule, the master is treated as being legally in 
possession of the property which is in the actual physical custody of his servant,, 
the servant being the conduit through whom the master exercises his legal right, 

against the Decree of the District Court (II Additional Judge): 
Coimbatore in'Appeal Suit No. 158 of 1963 preferred against the decree of the Court 
of the Principal District Munsif of Coimbatore in Original Suit No. 1051 of 1961. 


K. Parasurama Iyer, for Appellant. 
K. Ramaswamy, A. Sarojini Bai, and R. Kamala, for Respondent. 


The Court delivered the following 

Jupement :—The rst defendant in a suit for recovery of damages caused to am 
auto-rickshaw on account of collision with his car, has preferred this second appeal. 
The 2nd defendant was the 1st defendant’s driver. He was driving the car in the 
course of employment under the 1st defendant. 


The plaintiff was plying the auto-rickshaw for hire and her son who has given. 
evidence as P.W. 1 was driving the said auto-rickshaw at the time of the accident. 
The Courts below have concurred in finding that the collision by which the auto- 
rickshaw was damaged was duc to the rash and negligent act of the rst defendnt’s 
driver. Damages have been assessed by the Courts below at a sum of Rs, 1,200. 
The finding that the accident was due to the rash and negligent driving of the car by- 
the ist defendant’s driver and the quantum of damages assessed are findings of fact,, 
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not open to impeachment in second appeal. Learned Counsel for the appellant 
submitted that, in assessin the damages, the Courts below have failed to advert 
to certain discrepancies in the dates of bills exhibited to prove purchase of damaged 
parts for the auto-rickshaw. No point has been made in the Courts below of any 
such discrepancy. Nor is the discrepancy irreconcilable with the plaintiff’s case. 
“The substantial point raised by Jearned Counsel for the appellant is the locus standi 
of the plaintiff to institute the suit and claim damages, 


The auto-rickshaw in question was purchased by the plaintiff from one 
Ponnuswami for a sum of Rs. 6,150 about two years prior to the accident. This 
‘Ponnuswami himself had purchased it from another party, entering into an hire- 

t with one Ramanathan Chettiar. The registration certificate 
fot the vehicle stands in the name of Ponnuswami, and there is an entry about the 
“hire-purchase agreement in the ii Seale certificate. There has been no transfer 
-of the registration certificate in the name of the plaintiff after her purchase from 

Ponnuswami, The purchase by the plaintiff was subject to liability under the hire- 
purchase agreement and statutory intimation of the sale in favour of the plaintiff was 
-given to the registering authority. But the registe1ing authority has not recorded 
the transfer of ownership in the registration certificate, as Ramanathan Chettiar was 
-not willing to give his consent for transfer of registration till the amount due 
-under the eae agreement was fully paid. Ponnuswami has given evidence 
as P.W. 2 about his sale of the vehicle to the plaintiff, and there is no dispute that 
factually the property in the vehicle has been transferred by the registered owner 
Ponnuswami to the plaintiff. The objection raised for the 1st defendant is, that 
without a transfer of the registration certificate in her name, the plaintiff cannot 
claim to be the owner of the vehicle and sue for damages caused to it. Learned 
Counsel for the appellant relies on the provisions of the Motor Vehicles Act, Act IV 
of 1939, to non-suit the plaintiff. It is submitted that, unless there is a transfer 
of ikea as provided under section 31 of the Act, the ownership of the vehicle 
remains with the registered owner. The transfer of ownership of the motor vehicle 


itis said is not complete without a change of registry. 


Counsel for the appellant would rely for his contention on Vimal Rai v. Gurcharam 
Singh, ard Mohan Lal v. Kumari Babbi*, Both these cases relate to claims before 
the Motor Accidents Claims Tribunal constituted under Chapter VIII of the 
Motor Vehicles Act. In the first case in a running down action, the question arose 
whether the insurance policy lapsed with the factual transfer, even before the 
transfer of the registration certificate by the Registering Authority. The registered 

-owner repudiated liability on the ground that he had sold the vehicle prior to the 
accident. It was held that a mere pene wae the possession of a motor vehicle 
‘without the transfer of the ownership in the records of the Registering Authority 
-urder the Act would not result in the lapse of the insurance licy covering the 
vehicle, ard that, even though there might have been a sale, the insurance icy 
‚quo third parties would continue to subsist until the ownership of the vehicle was 
transferred in accordance with the provisions of section 31 of the Motor Vehicles 
„Act. It was said that the general principles of insurance regarding the lapse of 
an insurance policy immediately upon the sale would not apply to motor vehicles 
which are governed by the ial law. The learned Judge Andley J., observes 
that a perusal of the various provisions of the Act leads to only one conclusion that 
ownership of a motor vehicle is to as evidenced by the registration as such with the 
Motor Registering Authority and the registration book which is supplied is the 
-document of title. The learned Judge said: 


“ I think the Act proceeds on the basis that it is only the ostensible owner who 

. is entered as such in the registration books, who is to be considered to be the owner 
of the motor vehicle irrespective of the fact that the real ownership may be with 
somebody else.” : 


1. (1967) A-GJ. 115. 2. (1967) A.C.J. 126. 
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In Mohan Lal v. Kumari Babbi4, the insured sought to escape liability on the 
ground that the actual owner was someone else. It was held that the fact that the 
vehicle was insured in his name coupled with other circumstances proved that the 
insured was owner of the vehicle. These two cases relating to insurance liability 
of a registered owner or the insured are not relevant in the context of the problem 
before us. Whereas the above two cases were concerned with claims cognizable 
by the Motor Accidents Claims Tribunal, the instant case is concerned with a 
common law liability in tort. Those two cases even on their reasoning are not in 
my view authority for the position that an actual owner of a vehicle who has suffered 
damage by collision cannot claim relief, 


Under section 31 of the Motor Vehicles Act, where the ownership of any 
motor vehicle registered under the Act is transferred, it is the duty of the transferor 
to report the transfer within fourteen days of the transfer to the registering authority 
sending a copy of the report to the transferee. Also the transferee shall, within 
thirty days of the transfer, report to the registering authority the fact of transfer 
of ownership. A reading of section 31 shows that the contractual transfer of owner- 
ship of a vehicle has to precede the application for transfer of ownership, As 
between the transferor and transferee, the sale gets completed before the transfer 
of the registration certificate. The failure to report the transfer may involve some 
penalities under the law. But that certainly does not interdict the passing of pro- ` 
perty, in the vehicle to the transferee. As observed in Mehtab Singh v. N.F. & G.I. 
Company*, all that is required under the Act is that the transfer has to be notified 
otherwise certain penal ‘consequences follow, but that does not made the transfer 
invalid, The moment the sale is effected of the vehicle intending to pass the pro- 
perty therein forthwith, vis-a-vis the vehicle, the registered owner ceases to have 
any proprietary interest. It may be that, till there is an endorsement on the registra- 
tion certificate, ostenasibly the transferor is the owner. But the beneficial interest, 
including the right to possession, vests in the transferee. 


The Motor Vehicles Act regulates and controls the running of vehicles in 
blic places and in other places for the Purpose ofcarrying passengers or goods. 
Ît does not deal with the passing of property in and legal title to the property. The 
definition of “ owner ” in section 2 (19) of the Act is not a complete definition. In 
fact, it cannot be considered to be a definition, as it merely describes as owners two 
classes of persons who would not, under the ordinary use of the word “ owner,” be 
said to be owners. Section 2 (19) states that, where the person in possession of. 
motor vehicle is a minor the guardian of such minor would be the owner, and that, 
where the motor vehicle is the subject of a hire hase agreement the person 
m possession of the vehicles under that agreement would be the owner. The sub- 
section does not exclude persons who are otherwise owners from the coverage of 
the expression it being not an exhaustive definition. A person in whom title to the 
vehicle vests and who has legal right to possession of the vehicle, does not cease to 
be the owner even for the purpose of the Act, Uma Shanker v. Rax3. In Halsbury’s 
Laws of England, Simonds Edition, Vol. 31, at page 447, it is pointed out that, 
while the registration book is issued to the owner of the vehicle, that is, the person 
by whom the vehicle is kept and used and although provision is made for changes of 
‘ownership to be recorded in the registration book, the name appearing in the registra- 
tion book may not be that of the legal owner of the vehicle. The registration book 
is not a document of title but is evidence of title and its absence at the time of sale 
would put a purchaser on inquiry. á 


About the jurisdiction of the Civil Court, Claims Tribunals have been constituted 
under section 110 of the Act for the purpose of adjudicating upon claims for compen- 
sation in respect of accidents involving the death of, or bodily injury to, persons 
arising out of the use of motor vehicles. Counsel for the respondent draws my 
„attention to a decision of this Court in Selvaraj v. Jagannathan‘, where it was held 


1. (1967) A.C J. 123. es 3. ALR. 1950 All 234. 
2. ALR. 1963 Punj. 103 at 104. 4. (1969) A.CJ. 1. 
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that the Claims ‘Tribunal has no jurisdiction to try any claim other than the one 
defined im section 110 (1) that is, a claim for compensation in respect of accidents 
arising out of the use of motor vehicles. This Court upheld the exclusive jurisdiction 
of the Civil Court to try the suit in so far as it related to the claim for su compent 
sation, observing inter alia, that, if the’clatm ih respect of loss of property was 
inextricably bound up with the claim m respect of personal injury, the entire claim 
would be within the purview of the Civil Court. In taking this view this Court 
differed from the decision of Madhya Pradesh High'’Court in Om Prakash v. National 
Fire and Gensral Insurance Qo. Lid.!. There is no room for controversy in the instant 
case, as the claim is wholly in respect of damage to the plaintiff’s vehicle. Reading 
section 110 and 110-A to 110-F of the Act, one thing is clear and beyond controversy 
that, where no death or personal injury results in an accident arising out of the use 
of motor vehicles but the claim for c tion is for loss suffered to property 
such claim has to be preferred m a civil . The claim for damages to a vehicle 
by the wrongful act of the opposite party is a common law action in tort. The 
gist of the action is trespass to goods and the person who could complain of the 
trespass and consequential damages must have the present possession. of the property 
either actual or constructive or must have legal right to its immediate ion. 
For the purpose of the action as a general rule, the master is treated as bemg legally 
in possession of the property which is in the actual physical custody of his servant, 
the servant being a conduit through whom the master exercises his legal right. 
In the present case, the legal ri t to the possession of the property was m the plamtff 
at the time of the accident and the damage was to her Sie ie The objection to 
the maintainability of the suit by the plamtiff, therefore, fails 

In the result the second appeal is dismissed with costs. No leave. 

V.M.K. Å= Appeal dismissed. 

' IN THE HIGH COURT OF JUDICATURE AT MADRAS. . 

PRESENT :—Ma. M. ANANTANARAYANAN, Chief Justice anb Ma. JUSTICE 

M. NATESAN. 


r 


Maimoon Bivi and another .. Appellants® 
U. l i 
O. A. Khaja Mohideen and another - .- Respondents. 


Muhammadan Lam— Purchase of the pr in the name of a widowm— Widow not tn the 
managemsnt of the common properties of the heirs of her husband—Properiy purchased, 
if an accretion to the common estate. 

The question for determination is whether the and schedule property in question 
(standing in the name of a muslim woman and purchased by her) was acquired 
with the income from the 1st schedule properties (her husband’s) as an accretion 
to the common estate of this heirs of her husband as pleaded by the plamtff. 


Held that, under the Muhammadan law, a widow was not the property 
guardian of the minors (a son and a daughter). Nor was the maternal grand- 
father who was actually in management of the properties, guardian of the 
minors. He had assumed management of the family properties for the benefit 
of the co-heirs. The rst defendant (widow) was not occupying any fiduciary 
position with reference to her children and the management of the properties was 
in the hands of her father. If the rst defendant’s father was a well-to-do person, 
why should one assume that he was not providing his daughter with funds, for the 
expenses but was making the purchase in her name for the benefit of the co- 
owners? He could have even given her portions of the income from the estate for 
her personal use. If she had been given funds from the estate, in any accounting she 
will have to be debited with the drawings from the estate. If she has overdrawn, 
she will have to refund. But there can be no presumption that the purchasein the 
name of the 1st defendant who was notin management of the common property 








1. AIR. 1962 MP. 19. 
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was for the estate. Evidence oral and documentary, is also clear that the 
acquisition of the and schedule property was for the exclusive benefit of the rst 
defendant and’ not as representing the co-heirs, í ei 


-_ Appeal under Clause 15 of the Letters Patent against the order of the Honourable 

Mr. Justice. Kailasam, dated goth March,-1964 and passed in A.S. No. 402 of 1961 
preferred against the decree of the Court of the Principal Subordinate Judge, 
Tirunelveli and passed in O.S. No. 61 of 1958. 


A. Sundaram Iyer, S. M. Abdul Khadsr and S. M. Amjadnainar, for Appellants. 
S. V. Venugopalachari and S. Padmanabhan, for Respondents, 


The Judgment of the Court was delivered by j 
Natesan, 7.—This is an appeal under the Letters Patent from the judgment of 
our learned brother Kailasam, J. in a regular first appeal. The suit is one for 
partition of the properties of a deceased Muhammadan, Ahmed Meeran who died 
m March, 1943 leaving as his heirs his widow Maimoon Bivi, mnor son Khaja 
Mohideeh and minor ma Mohideen Bathammal, filed- by Khaja Mohideen. 
after becoming a major. e widow, the chief contestant in the suit, is the 1st 
defendant. e minor daughter of the deceased represented by her husband as 
guardian is the grd defendant. She became a major pendenis lite. The suit 
properties comprise the plaint 1st and 2nd schedule properties. The rst schedule 
perties were secured as the 2/grd share of the deceased Ahmed Mearan in his 
Bther’s estate under the decree in O.S. No. 329 of 1943 on the file of the District 
Munaif’s Court, Tirunelveli. The 2nd schedule property stands in the name of 
the widow the ist defendant, under a purchase as the original of Exhibit A-1 
13th March, 1955. It is the case of the plaintiff that the 2nd schedule property, 
though standing in the name of the 1st defendant, has to be partitioned emong the 
heirs of the deceased Ahmed Meeran, as the property was purchased in the name 
of the 1st defendant with the surplus income from the rst schedule properties for 
the benefit ofall the heirs. There is no dispute as regards the 1st schedule properties. 
and the shares the parties are entitled to therein the plaintiff to a 14/24th share 
the 1st defendant to a 3/24th share and the daughter, the grd defendant to the 
remaining 7/24th share. The contest is only in respect of the 2nd schedule property 
which the 1st defendant claims to be an acquisition made by her for herself. The 
learned Subordinate Judge upheld the 1st defendant’s exc.usive right to the and 
schedule property and granted a preliminary decree for partition of ihe Ist schedule 
properties exceptitem 9. On appeal to this Court, our learned brother Kailasam, J. 
allowed the appeal upholding the plaintiff’s claim for partition of the 2nd schedule 
property also. The Letters Patent Appeal is directed against the variation of the 
decree in respect of the end schedule property. 


The short question for consideration is whether the and schedule property 
was acquired with the income from the 1st schedule properties as an accretion to- 
the common estate as pleaded by the plaintiff. The common case of the parties 
is that, after the death of her husband, the 1st defendant along with her children. 
was living in her father’s house, and that her father was looking after the 1st schedule 
properties. He was spending out the income from the properties for the maintenance 
of the 1st defendant and her children as well as for education of the children. It is 
an admitted fact that’ he was a well-to-do person. He died on ard October, 1955. 
It is the plaintiff’s case that the maternal grandfather pur the and schedule 
property with the surplus income from the ist schedule properties. The ist 
defendant would contend that she had funds of her own, that she used to earn by 
doing yarn winding, stitching and embroidery work, that her father also used to 

ce moneys, that she lent out the moneys and after realising moneys lent she 
purchased the 2nd schedule property. . 

To start with, certain principles have to be borne in mind while considering 
the claims made in this case and examining the evidence on record in relation thereto. 
We are here concerned with a property acquired by a Muslim woman at a time 
when her husband’s estate was owned in common by her along with other heirs, 
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her children. Another important feature is that the common properties were in 
the t of her father. She was an adult and the other co-heirs were 
minor. Under the Muhammadan law, she was not the property guardian of the 
minors. Nor was the maternal grandfather who was actually in management of 
the properties, guardian of the minor’s. He had assumed management of the 
family properties, no doubt, for the benefit of the co-heirs. It is well established 
that, even in the case of a joint Hindu family where there is sufficient nucleus, 
there is no presumption that property standing in the name ofa female member of 
thefamily is joint family property. As pointed outin Abdul Samad Khan Khiladar v. 
Bibijan1, there is no provision in Muhammadan Law that the acquisitions of the 
several members of a family are made for the benefit of the family jomtly; and the 
principles and presumptions applicable to the case of a joint Hindu family are not 
applicable to a Muhammadan family. At the moment of his death the estate of a 
deceased Muhammadan devolves on his heirs and they take the estate as tenants-in- 
common in specific shares. The theory of representation is not recognised under 
the Muhammadan Law and the interest of each heir is separate and distinct. As 
observed in Abdul Hack v. Sesthamsetti Jaya Rao’, children in a Muhammadan 
family are not co-owners in the sense that what is purchased by one person enures 
for the benefit of another. In that case, the children ofa deceased Muhammadan 
were minors at the time of his death and their paternal uncle who managed the 
properties on their behalf purcbased some property in the name of one of the mmor’s. 
The contention that in as much as the property was purchased in the name of a 
minor it must be taken to have been purchased for the benefit of the whole family, 
was rejected. But, as there was evidence that some cash left by the deceased was 
‘utilised for the purchase, it was held that to the cxtent the amount was taken for 
the hase from the general estate the minor in whose name the property was 
Ain ne had to give credit to the estate for the amount. ` It was said that when 
accounts were taken the family would be entitled to dcbit inst he n in 
whose name the property was purchased the amounts utilised for the p and 
that the fact that the property was purchased by him with money taken from the 
father’s estate would not make the property the common property of the family. 
We may here usefully refer the following observations of ours in Venkatasubranenia v 
Eswara Atyar*. 

“ Amongst tenants-in-common where one tenant-in-common acquires pro- 
perty in his individual right with no intention of making it common property, 
the property will not be divisible....As noticed in Kennely v. De Trefford’ 
there is no fiduciary relation between tenants-in-common of real estate as such. 
Nor can one tenant in common of real estate by leaving the management of the 
property in the hands of his co-tenant impose upon him an obligation of a fiduci- 
ary character. A co-sharer would continue to account for the rcnts and profits 
received by him in excess of his share; but even if he fails to maintain separate 
account of his lawful share and is in possession of excess profits, the funds collectcd 
by him do not get impressed with the character of joint funds. ‘There is no trust 
in favour of the persons who have not joined in the acquisition of the profits or 
in investments.” 

As to section go of the Trusts Act, for it to apply, it must be established that the 
party against whom relief is sought availed himself of his position as co-owner and 
gained an advantage in derogation of the rights of other persons interested in the 
property, o1 as representing all persons interested in the property gained an advan- 
tage. Then, of course, he must hold the advantage gained for bencfit òf the 
o persons interested in the property, but subjcct to their obligation to share the 
expenses incurred in acquuing the advantage. 

In the present case, oe ee management of the common properties 

was not with the ist defendant. ¢ Management was by the ist defendant’s 
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father for the benefit of the 1st defendant and her children and the purchase was 
made in her name. To make the property acquired in her name partible, it must 
bs established that the property was purchased in her name as representative of 
the common estate. It cannot be said that the rst defendant had gaincd an advan- 
tage in derogation of her minor children, as she was not in managı mint of the estate. 
The case of the 1st defendant is that the funds of the joint family were not utiliscd 
for the purchase of the property, and that it was out of her own earnings, to which was 
also added moneys given to by her father, that the property was purchased. 
‘True, if it is found that the purchase had been made by de grandfather from out 
of the surplus in his hands, taking the sale decd in the name of his daughter, the 
then adult co-owner of the properties, a case for partition of the property between 
the co-owners may be held made out. But the burden in this respect is on the party 
claiming that it is an acquisition in the name of the 1st defendant for and as Te pre- 
sentative of the co-owners. 


The plaintif relied principally on the evidence of his maternal uncle, the brother 
of the rst defendant who has given evidence as P.W. 2 and, the account book 
Exhibit A-2 on which our learned brother Kailasam, J., rested his decision. Learned 
Counsel for the plaintiff had to concede that, if the account book Exhibit A-2 and 
the evidence of P.W. 2 are rejected, the plaintiff has no case for partition of the 2nd 
schedule property. The leained trial Judge who heard and saw the witness has 
rejected oral evidence of P.W. 2, and, as regards the account book, Exhibit A-2, 
he concluded that Exhibit A-2 is not a genuine account book and that it was cooked 
up for the purpose of the suit. Mr. S. V. Venugopalachari, Counsel for the plaintiff 
contended that the questions whether Exhibit A-2 is a genuine account or not 
or whether the evidence of P.W. 2 should be accepted are not, are pure questions 
of fact, inrespect of which this Court in Letters Patent ap would not reassess 
` the evidence. It is said that the matter is now at the secon appellate stage. We 

cannot agree. The appeal under clause 15 of the Letters Patent is in the nature of 
re-hearing of the oy aes While there is a specific inhibition under section 100, 
Civil Procedure Code, against interfercnce on facts in second appeal, there is no 
such inhibition under clause 15 of the Letters Patent. Clause 1 5 1s differently 
worded from section 100, Civil Procedure Code, and the appeal before us is from 
a Judgment in a re appeal under scction 96, Civil Procedure Code, heard by 
a single Judge of this Court. Our attention has not been drawn to any rule of 
law that a finding, arrived at by single Judge of the High Court in’ first appeal, 
Is not open to be challenged on facts under clause 15 of the Letters Patent. -Of 
course, in a Letters Patent appeal, this Court will give the utmost consideration to 
an inference of fact made bie single Judge of this Court and will be hesitant 
to differ from the same. But there are cases and cases and we are concerned with 
the reversel of finding of fact depending to an extent on the credibility of witnesses 
assessed against by the trial Judge who heard and saw. the witnesses. Havi 
regard to this aspect, we cannot, as desired by learned Counsel for -the plaintiff, 
at the outset refuse to re-examine the evidence ourselves. Only when there is no 
. question as to the truthfulness of a witness and the question is as to the proper 
inference to be drawn from truthful evidence, the original Court is in no better posi- 
tion to decide the matter than the appellate Court. 


Of the two witnesses for the plaintiff, P.W. 1 (Plaintiff) was at all material 
, time a minor. P.W. 2, the brother of the 1st defendant, is the principal witness. 
‘There is evidence on record that P.W. 2 and the 1st defendant have been on inimical 
terms ever since the 1st defendant took another husband in 1958. The second 
husband has been impleaded as second defendant in the suit. The sale deed reads 
as if the consideration for purchase of the property proceeded from the 1st defendant. 
There are no words in ike ale ded eet ihe ae made with 
. the income from the 1st schedule properties. The 1st defendant’s father had assisted 
in bringing out the sale in the name,of the 1st defendant. As already stated, the 
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plaintiff rested on the account book, Exhibit A-2, to establish that the purchase 
was made with the income from the. 1st schedule properties. In the evidence 
of P.Ws. 1 and 2, it is brought out that the account book had been mamtained 
by the plaintiff’s maternal grandfather, and, after his death, by P.W. 2 and the 
plaintiff. ‘The learned Subordinate Judge examined the evidence relating to the 
maintenance of the account book and rejected it. Our learned brother, with 
little discussion on the matter, observing that a look at Exhibit A-2 does not warrant 
the statement of the trial Court that the entries are made im different hand and in 
different inks, concludes that he cannot accept the finding of the trial Court that 
Exhibit A-2 is nct a genuine account book. Itis sah ach to our notice by learned 
Counsel for the appellant that certam vital features which show that the account 
book cannot be accepted as a genuine one have not been adverted to by the learned 
Judges 


First and foremost it is said that the account book has not been kept in the 
regular course of business. The account book starts with entries dating from gist 
January, 1943 and is brought up to gist August, 1958. It purports to be mamtained 
for the estate of the co-heirs, and, if the entries herein are accepted, the account 
book does show substantial surplus income available form the estate for purchase 
of the and schedule property. Under date 13th March, 1955, we find debits rela- 
ting to the purchase of and schedule prope-ty against the available surplus. If 
these entries are held proved, it must be taken as established that the acquisition is 
for the benefit of all the co-owners. We have carefully perused the account book 
ourselyes and we may at once say that its appearance docs not inspire confidence. 
P.W. 2 claims to have been writing this account book from 1943. About that tme 
he must have been 16 years old. Admittedly he was in S.S.L.C..in 1947 and he 
might have been studying in 6th or ge standard then. ' The writings m the account 
book im English, there are a few of them at that time, leave alone Tamil words, 
appears tọ us.too settled to be that of P.W. 2 in 1943. For comparison we have his 
' signatures to his deposition made 17 years after. We have stretches of varied 
‘writing. Admittedly three persons have written the accounts. The plaintiff 

as P.W. 1 states thatthe account book is in the band writing of P.W. 2, the sister of 
P.W. 2 one Pathama Bibi, and P.W. 1 Both the plaintiff and P.W. 2 would say 
that all the entries in the account book appear to have been written with the same 
ink.. The plamtiff would state that his grandfather had maintamed a rough account 
book for moncys t by him for his own transactions and that he knew to write. 
‘Only, the plaintiff would state that the grandfather could not write clearly as in 
exhibit A-2 and that all his accounts were written both by him and his uncle P.W. 2. 
‘The account book of the grandfather is not produced. But P.W. 2 would say that 
his father did not keep accounts of his income. P.W. 2 would admit that his father 
was literate, but that he could not write duc to shake in his hand. P.W. 2's sister 
„who is said to:-have made some entries in the account book, has not gone into the 
‘witness-box, The 1st defendant would state that her father was writing account. 
AE to the 1st defendant, he did not keep separate account for the estate of 
‘plaintiff’s father and the accounts were written in a thick leather bound’ book. 
P.W. 2 who must know more about the a¢count book than the plamtiffwho was an 
infant at the material period, does not speak to other persons making entries in the 
account book and says that same ink was used for exhibit A-2. Admittedly, he 
was the writer at least of a major of the accounts; but our learned brother observes 
that entries have been made m different inks. Neither the plamtff as P.W. 1, 
nor P.W. 2 specifically state as to who wrote the entries in ibit A-2 relating to 
the disputed purchases. The entries about the purchase and the disbursement of the 
consideration, inclusive of advance, are under one date, 13th March, 1955. Admit- 
tedly, the advance of Rs. 51 was paid about a week prior to that date. A mortgage 
_ over the property.is directed to be discharged and the account shows that the cash 
for discharge of the mortgage was paid on 13th March, 1955 at the Registrar’s office. 
The discharged mortgage deed has not been exhibited. e suggested to Counsel 
on both sides that unimpeachable documentary evidence of the date on which the 
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amount was paid in discharge of the mortgage may help in assessing the evidence: 
Counsel on both sides have secured registration copies of the receipt giving discharge 
of the mortgage peu g of the consideration of the sale the sum of Rs. 1,405 
due for the mort : e document bears the date 13th March, 1955. But it 
was rcgistered on 16th March, 1955 and the Registrar records that the amount of 
Rs. 1,405 was paid before him to the mortgagce. Mr. S. V. Venugopalachari would 
explain the position by stating that the discharge receipt was got ready on 13th 
- March, 1955 itself showing receipt of consideration before the Registrar on that 
date, but that the receipt was presented for registration on 16th March, ' 1955. 
Learned Counsel submits that the moncy might have been formally given before 
the Registrar as the receipt executed on 13th March, 1955 so recitcd and wants an 
opportunity for his client to explain the position. As in our view the document 
cannot be relied on by the 1st defendant as indubitable evidence to falsify the 
accounts, if the accounts are otherwise found acceptable, little can be made of the 
-discrepancy and we are not admitting the document as additional evidence. 
But from the fact that the advance has not been entered when paid, it is clear that 
the account book has not been kept in regular course of business even assuming 
that it is not a recent fabrication.’ Also the entries in the account themselves have 
not been -proved, to place reliance on the book. In our view," the’ trial. Judge's 
rejection of the account book ‘is justified. The account book which the plaintiff 
would state was maintained by his grandfather is not before the Court. ° first 
defendant specifically refers to such an account. P.W. 2 cautiously avoids reference 
toit.’ At the same time he does not speak to the other persons who wrote the account 
book Exhibit A-a. Once the account book is rejected, there is no evidence on 
record to make out that the purchase was made with surplus funds from the estate 
of the plaintiffs’ father for the benefit of the co-owners. . 


The learned trial Judge examined the other aspect whether the 1st defendant 
could have found money for the } in question. Admittedly, her father was 
a well-to-do person and she was living with him. “He found that there was evidence 
oral and documentary, to show that the first defendant was possessed of sufficient 
funds at the time of the purchase of the 2nd schedule property. Our learned 
brother Kailasam, J., referring to the promissory notes which have been relied 
upon by the first defendant, observed that, cven if they were genuine, that would 
mot prove that the moneys advanced were those of the 1st defen . Itisnobody’s - 
case that her father lent out income from the estate in the name of the first defendant. 
The trial Judge, in holding that the 1st defendant could ‘have found the necessary 
funds for purchase of the property, refers particularly to ‘an ‘agreement, Exhibit 
B-5, dated 7th January, 1953 executed by D.W: 2 in favour of the ist defendant 
relating tò an advance ofa sum of Rs. 1,500 by the 1st defendant to D.W. 2 on pledge 
of certain jewels. This has been discharged on and February, 1955 as evidenced 
by Exhibit B6. The trial Judge observes that, though certain promissory notes 
relied upon by the ‘1st defendant are attacked as faked up pronotes, Exhibit B-6 
was not a as such. In the circumstances, Exhibit B-6 wil be a’ valuable 
‘piece of evidence showing available resources for the 1st defendant to make the 

. Another important pjece of evidence which our learned brother ‘has 
mot considered is the evidence of D.W. 4, Velayudha Thevar who was admittedly 
a tenant in possession of the property. had been EEr the property for 
some years, even before its purchase in the name of the ist lant: ` He deposes 
to his having brought about the sale of the end schedule property. He states that 
he told the 1st defendant’s mother about the sale of the property, and that the ist 
defendant’s father consulted the 1st defendant with reference to the sale. He 

to the fact that the rst defendant was collecting rent from the thrashing floor. 

course he does not know who actually paid the consideration for the sale. The 
trial Court saw no reason to reject the evidence of D.Ws. 2 and 3 who had borrowed 
moneys from the ist defendant. As we have pointed out already, our learned 
brother would observe that, if the promissory notes were true, that does not Beis 
that it was her own moncys which she had advanced. ing that her father 
had given her some moneys and helped her in the purchase of property, that 
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- will not, by itself, make the purchase one for the benefit of the co-owners. The 


Ist defendant herself was not occupying any fiduciary position with reference to her 
children and the management of the properties was in the hands of her father. If 
the 1st defendant’s father wasa well-to-do person, why should one assume that he 
was not providing his daughter with funds for the expenses but as making the pur- 
chase in name for the benefit of the co-owners? He could have even given her 
portions of the income from the estate for her personal use. If she had bcen given 
funds from the estate, in any accounting she will have to be debited with the draw- 
ings from the estate. Ifshe has overdrawn, she will have to refund. But there can 
be no presumption that the purchase in the name of the 1st defendant who was not 
in management of the common property was for the estate. ‘The present action is 
not one against the estate of the maternal grandfather in the hands of his heirs to 
account for the surplus funds or against her for refund of excess drawings. Having 
examined the evidence, oral and documentary, we find ourselves in entire agreement 
with the learned Subordinate Judge that the acquisition of the and schedule pro- 
perty was for the exclusive benefit of the 1st defendant and not as representing the 


co-heirs, : 


In the result the Letters Patent Appeal is allowed and the decree and judgment 
of the trial Court in regard to the and schedule property are restored. The parties 
will bear their respective costs in this appeal. 


_ V.M.EK. ee Appeal allowed, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Jusrice K. SRINIVASAN. ` 


Union of India, represented through its General Manager, ` 
North Eastern Railway .... Petitioner*® 


; p. i : Doae 
` M/s. G. Swaminatha Mudaliar Sons, through its Mg. Partner 
. ' G. Maria Joseph . man ... Respondent. 


Railways Act (IX of 1890), section 80—Scope—Goods consigned at Madurai to a 
place on North Eastern railway—Loss in transit—Suit for damages against Unior 
of India by its General Manager, North Eastern Railway filed at Madurai— 
Maintainability. ; 


Section 80 of the Railways Act, though it uses the EEA ‘may’ has the 
- effect of mandatory direction. A suitor is itted by that soction to file a suit 
` for compensation against any one of the railway adminiesatons (1) which receives 
the goods in transit (2) which ultimately delivered the goods and (3) the railway 
during the transit upon which damages to the goods actually occurred. There is 
no_other category of railway which can be sued. If it is the intention of the Act 
that because the Union of India owns all the railways a suit can be laid against the 
Union of India without anything more, section 80 would for the most part be 
rendered nugatory. Itisin orde not only to assist any suit or for compensation 
but also afford protection to the railways that this section has been enacted. It is 
clear therefore that a plaintiff must sue one or more of the particular railway admi- 
nistrations in an action under section 80 and cannot broadly file a suit against 

' the Union of India. | | 


. Where therefore there is loss in transit of goods consiged at Madurai to a pan 
on the North Hastern Railway, a suit for damages against the Union of India 





* CRP. No. 608 of 1968. a , 28th April, 1969. 
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represented by the Goneral Manager, North Eastern Railway, would obviously 
b3 in terms of section 80 of the Railways Act and it should be instituted at the 
place where the Court has jurisdiction over that railway. The Court at Madurai 
will therefore have no jurisdiction to entertain such a suit. 


Narayanaswami v. Union of India, (1959) 2 M.L.J. 479, ‘held no longer good 
law in view of Jetmul Bhojraj v. D.H. Railway, (1963) I S.C.J. 505. i 


Jagannath v. Union of India, A.I.R. 1966 Cal. 540 and Prahlad Rai v. Uniorr 
of India, ALR. 1967 All. 530, Relied on. j 


Petition under section 115 of Act (V of 1908) praying the High Court to rovise 
the decree of the District Munsif Court of Madurai Town, in SiC. No. 1870 of 1966. 


K.C. Jacob and S.K.L. Ratan, for Petitioner. 
Manicka K. Ramalingam, for Respondent. 
Fhe Court made the following 


ORDER.—The respondent filed the suit against the Union of India, represented 
by the General Manager, North Eastern Railway claiming damages in of loss 
of goods in transit. Ths goods were consigned at Madurai station to a place on ‘the 
North Eastern Railway. The suit as would be noticed was laid against the Union 
of India, through its General Manager, North Eastern Railway. The question whe- 
ther the suit was maintainable under section 80 of :he Railway’s Act, was raised as an 
issue and it a rs to have boen contended by the North Eastern Railway that under 
section 80 of the Railways Act, the suit was not properly laid. Tho Court below 
thought that since in the course of the correspondence the Southern Railway Adminis- 
tration had given some reply to the claimant, the respondent, apparently on behalf 
of the North Eastern 1ailway, the suit was properly laid against ihe defendant. 


In this revision petition, the railway contends that since the Southern Railway 
is not a party to the suit, the Madurai Court has no jurisdiction to entertain the 
suit and that is the only question that requires to be examined. ~ 


It seems to me that the contention of tho railway is well-founded. Section 80 
of the Railways Act deals with suits for compensation ; such a suit for compensation 
for loss of the life of, or personal injury to, a passenger or for loss, destruction, . 
damages, deterioration or non-delivery of animals or goods may beinstituted in the 
manner provided for in that section. Broadly stated it is to the effect that the suit 
may be instituted against the railway where the goods wero delivered for carriage or 
against the railway administration on whose railway the destination station lies, or 
against that railway administration on whose railway the loss, injury, destruction or 
deterioration ocourred. It further says that the suit may be instituted in a Court 
having jurisdiction over the place from which the passenger obtained his pass or 
purchased his ticket or the animals or goods were delivered for carriage as the case 
may be or over the place in which the destination lies or the loss, injury, destruction, 
damage or deterioration occurred. The first part of the section obviously provides. 
that any one of the several administrations over which the goods travolled can be sued, 
and the second part provides that the Court, having jurisdiction over the place at 
which the particular incidont happened, such as, where the ticket was -purchased, 
or the goods were delivered or where the damage had occurred, would be the proper 
Court to entertain the action. In the present case the plaintiff framed his suit so as 
to make it appearthat the North Eastern Railway Administration is the administra- 
tion that is liable to pay com tion for the damage caused to the goods. It is 
obvious that the Court at Madurai can have no territorial jurisdiction over the place 
where, oven according to the plaint allegation, the damage to the goods occurred. 
Learned counsel appearing for the respondent-plaintiff in the suit urges that since the 
Union of India owns all the railway administrations including the Southern railway, 
ae the limited scope of the cause title namely Union of India represented through 
its oral Manager, North-Eastern Railway, the suit can be laid in any Conrt having 
jurisdiction over the area where the Southern Railway operates. In support of this 

35 
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argumint the decision of Ramco Textiles v. Union of India}, was referrod to. The 
garned Judgo who decided the case held that the suit relating to a railway owned and 
-administered by the Central Government lay against the vernment irrespective 
of the identity of the Railway Administration whose default gave riso to the cause 
-ofaction. The suit inthat case was laid at Cannanore against the Union of India as 
-owner of the North Eastern Railway, represented by the General Manager, North 
Eastern Railway, Gorakhpur, and it was dismissed by the Court in which-it was laid 
on the ground that it had no territorial jurisdiction. A tly, the Union of India 
did not enter appearance in the revision petition before the High Court. Tho matter 
was virtually decided ex parte though some counsel rendered assistance to the Court 
as amicus curiae. The learned Judge thought that having regard to section 79, 
Civil Procedure Code, since the person sued was the Central Government and the 
Central Government was properly described as the Union of India, in the plaint, the 
further words in the cause title describing the Union of India as “‘ the owner of the 
North Eastern Railway represented by the General Manager, North Eastern Railway”’ 
-were a mere superfluity which could be ignored. In effect, the learned Judge thought 
that the suit was against the Union of India simpliciter and that if that be so, the suit 
could be laid, even at Cannanore. With I do not find any considerable dis- 
cussion as to the scope of section 80 of the Railways Act. The learned Judge has 
pipes to the decision of this Court in Narayanasami v. Union of India*, in support 
18 VOW. l 7 
Turning to the Madras decision, a Bench of this Court-held that the requitements 
-of section 77 would be adequately complied with if the notico under that section was 
‘gent to the General Manager of any one of: the Government Rajiways concerned in 
the route over which through traffic passed. That is to say, even though the actual 
action might be against another railway which dealt with the goods notice to any one 
of the railway administrations covering the route might be sufficient compliance with 
section 77. This decision to my mind does not appear to lay down the correct law 
for in Jetmul Bhojraj v. D.H. Railway*, thoir Lordships of the Supreme Court observ- 
ed in paragraph 22 of the Report : : ; 
“Upon the language of section 77, it would appear that a notice thereunder must 
_ be given to every Railway Administration against whom a suit is eventually filed.” 
Clearly an are can give a notice to one Raitway Administration and file a suit 
against a totally different Railway Administration and maintain that there has been 
’ sufficient compliance with section 77 of the Act. Tn so far as the learned Judge of the 
Kerala High Court reliòd upon a Bench decision of this Court in support of the view 
that he took, it seems to me that the foundation has been destroyed by the decision 
of the Supreme Court. 2 l 
, Section 80 though it uses the expression ‘may ’ has to my mind the effect of th® 
mandatory direction. A suitor is permitted by that. section to file a suit for compen- 
sation against any one of the Railway Administrations (1) which receives the goods in 
transit (2) which ultimately delivered the goodsand (3) the railway during the transit 
upon which damages to the goods actually occurred. There is nc other category of 
railway administration which can br be sued. If it is the intention of the Act 
that because the Union of India owns all the raitways a suit can be laid against the 
Union of India without anything more, section 80 would for the most part be 
rendered nugatory. It is in order not only to assist any suitor for compensaticn but 
also afford protection to the railways that this section has been enacted. It is clear 
therefore that a plaintiff must suo one or mote of the particular Railway Administ- 
rations in an action under section 80 and cannot broadly file.a suit against. the 
Union of India. . , 
This view has also been taken by the Calcutta High Court in Jagannath Chetr 
v. Union of India‘, and also by the Allahabad High Court in Prahlad Rai and Sons ~v. 
Union of India". ae Ge y 


1. ATR. 1960 Ker. 257.- =- S.C. 89: rey 1M LJ. form 89: -(1963) 2 

2. LL.R. (1959) Mad. 939: (1959)2M.LJ. S.C.R. 832: .R. 1962 S.C. 1879. - 
479: ALR 1960 Mad. 58 ao vS ; ALR. 1966 Cal: 540. -= 
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If therefore the suit was against tho North Eastern Railway represonted by 
the Union of India it is obvious it will be in terms of section 80 of the Railways Act ; 
ou it should be instituted at the place where the Court has jurisdiction over that 

WAY. i 

The question of jurisdiction under section 20 of the Civil Procedvre Code would 
also be in conformity with it. I am satisfied therefore that the contention of the 
petitioner that the Madurai Court has no jurisdiction is sound. : 

Learned counsel appearing for the respondent urges that he should be permitted 
to take back the plaint and present it in the proper Court. The judgment and decree 
of the lower Court are set aside and the plaintiff will be permitted to take the plaint 
back and deal with it in such manner as may be open tc him. There will be no 
order as to costs in this petition. 

V.K. —— Order accordingly. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice P. RAMAKRISHNAN AND Mk. Justice P.S. KAILASAM, 
Public Prosecutor l 7 ... Appellant* 


P. : 
Mayakrishnan pos f ... Respondent. 
Prevention of Food Adulteration Act (XXXVI of 1954), sections 2 (i) (a), 7 (1) and 
16, (1}—Posses.ion of adulterated ground-nut oil in grocery shop for sale— 
Acquittal on the ground that there was no proof that it was intended for kuman 
consumption—Legality. l 
The facts proved in the instant case are that the accused was running a grocery 
shop that he was selling groundnut oil, that he was in possession of adulterated 
groundnut oil in a tin and that the Food Inspector purchased it from him: The 
aoquittal by the trial Court is on the ground that the prosecution had not proved 
that the groundnnt oil was kept by the accused as food intended for human con- 
sumption. This cannot be accepted as correct. Groundnut oil is admittedly 
an article of food and it was being sold in a grocery shop. On these facts, there 
cannot be any doubt that it was intended to be sold for human consumption. 


Held no question of law arose and the reference was unnecessary. Held also 
that there was no conflict between the two decisions PublicProsecutor v. Palaniswami 
I.L.R. (£964) 2 Mad. 972: A.LR. 1965 Mad. 98 and Manickam Chettiar Inre, 
(1965) L.W. (Crl.) 22. 

under section 417 of the Code of Criminal Procedure, 1898, against the 
aoquittal of the aforesaid Respondent (Accused) of an offence under section 7 read 
with section 2 (t) (a) and (J) punishable under section 16 (1) of the Prevention of 
. Food Adulteration by the Additional First Class Magistrate, Virodhunagar 
in C. C. No. 382 of 1966 on his file. l 
The Public Prosecutor, for Appellant. 
J. S. Athanasius, for Respondent. ` 
_ This sppeal First came on before K. N. Modaliyar, J. 
The Court made the following 
OrDER.—On a consideration of the entire facts and findings in this case, and 
also the decision of Ramakrishnan, J., in Public Prosecutor.v. Palaniswami1, and the 
decision of Ramamurti, J., in Manickam Chettiar In ro?, I am of the view that this 
case may be posted before a Division Bench of two Judges, in view of the substantiak 
conflict of opinion between Ramkrishnan, J., and Ramamurti, J., in regard to the 
interpretation of sections 2 (13) and section 7 of the prevention of Food Adulteration 
Act. The papers may be p before my Lord, the Chief Justice. 


*Crl.A. No. 415 of 1967. l end il, 
uly EEE (1964) 2 Mad 972° ALR. 1965 2. (1966) L.W. (Cri) 22. AEN 190% 
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i In pursuance of the said order, this Appeal came on for hearing on for hearing 
before the Division Bench. 

The following Judgments were delivered >- > 

Kailasam, J.—This appeal is filed by the State of Madras for setting aside the 
order of acquittal of the respondent passed by Additional first Class Magistrate, 
Virudhunagar, in C. C. No..382 of 1966. The respondent was tried for an offence 
under section 7 read with section 2 (1) (a) and (/) punishatle under section 16 (1) cf 
the preventicn of Food Adulteration Act for his having been in possession of adultera- 
ted groundnut oil for sale. E 

According to the complainant, the Food Inspector of Virudhnnagar Municipality 
under the powers conferred on him to take samples of food articles for analysis under 
the Prevention of Food Adulteration Act, went to the grocery shop of the respondent 
in which he was selling groundnut oil in Door No. 5}. - Sevathipuram, I t in 
Mouthurampatti within Virudhunagar Municipal limits. At about,8-30 A. M. on 
22nd Novembe:, 1965, he went to the respondent’s shop. ‘The respondent was in 
possession of groundnut oil in a tin which contained 4 or 5 litres of groundnut oul. 
The Food Inspector purchased 375 ml. from the respondent for Rs. 1.50 ona re- 
ceipt Exhibit P-1 signed by the respondent in the presence of witnesses Karuppiah 
and Dharmar who attested Exhibit P-1. The Food Inspector divided: the oil into 
3 equal parts, poured them in 3 empty, clean and dry bottles and sealed and labelled 
them. Healso prepared a notice and served a copy of it on the respondent and 
got his signature on it. Ho gave one of the sample bottles to the respondent and 
got his acknowledgment endorsed in Eshibit P-1. He sent a sample to the Public 
Analyst, Guindy. He received a report of the Public Analyst which disclosed that 
the groundnut oil contained free fatty acids in excess of the permitted limit, 10 the 
extent of 73 per cent. — ; 

Karuppiah (P. W. 2) who was the attesting witness was examined Ly the prosecu- 
tion to proye his pairs sare! Exhibit P. 1. But he turned hostile and in reply to 
question by the Assistant Public Prosecutor, in cross-oxamination he admitted’ that 
. he signed Exhibit P-1 after he read the same and that the contents of Exhibit P-L 
are true. There can be no difficulty in coming to the conclusion that this witness 
was gained cvor. In cross-examination afterhaving, been treated as hostile, he stated 
that the contents in Exhibit P-1 are true. The defence of the respondent was that 
he was not doing oil business, that ‘his shop is situate in his house itself and that 
io spite of his 1¢fusal to sell groundnut oil which he had purchased for lighting the 
lamp in his houss, the Food Inspector purchased the same by compulsion. The 
Analyst’s report Exhibit P-5 shows that the sample containéd 6.2 per cent as against 
3 per cent of Free Fatty Acids as permitted by clause A-17-03 in Appendix B to the 
Prevention of Food Adulteration Rules, 1955. 

The Additional First Class Magistrate Virudhnugar found that P. W. 1’s 
evidence and Exhibit P-1 proved that the salo of groundnut oil was voluntary by 
tho ndent. He rejected the contention of the defence that there was no sale of 
groundnut oil. The trial Court, on a consideration of the question whether the 
respondent had sold odible oil for consumption by the public, observed that P. W. 1 
has not deposed that the respondent had groundnut oil in his possession intended 
for sale as food for human consumption and that Exhibit P-1 does not contain ‘hat 
P. W. 1 bought the groundnat‘oil intended for tuman consumption as food from the 
respondent. Rolying on a decision of this Court in Manickam Chettiar, In re}, 
‘the trialC ourt’ held that the prosecution had not proved beyond all reasonable doubt 
that the oil which the respondent had sold to P. W. } was-kept by the respondent as 
food intended for human consumption. Aocording to the trial Court,” groundnut 
‘oil can be used for burning light and can also be used for soap manufacture. - Giving 
the bensfit of doubt, the trial Court acquitted the respondent. 

On the facts, the trial Court accepted the evidence of P,W. 1. We have also no 
difficulty in accepting the testimony of P. W. 1 that the respondent was running a 
grocery shop in which he was selling groundnut oil and that at 8-30 A. M. on 22nd 


1. (1966) L.W. (Cri) 22. 
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November, 1966, ‘he went to thè shop of the respondent who was in possession of tho 
gtoundnut oil and purchased 375 ml. from the respondent foi Rs. 1. 50 after. getting 
a recoipt signed by him. The facts thus proved are that the respondent was running 
a grocery shop, that he was selling groundnut, oil, that he was in possession of ground- 
nut oil ina tin which contained 4 or 5 litres of groundnut oil- and that the Food. 
Inspoctor purchased it from him. We have also considered the suggestion made in 
the cross-oxamination that the respondent purchased the oil for use in his house for 
dighting lamps and we have no hesitation in rejecting it. Wo are in agreement with 
the finding of the trial Court that the respondent did sell groundnut oil and the sale 
was voluntary. The acquittal is on the ground that the prosecntion has not proved 
beyond all reasonable doubt that the groundnut oil which the respondent had sold 
to P. W. 1 was kept by the respondent as food intended for human consumption. 
The evidences is that the respondent was running a grocery shop in which he was 
selling groundnut oil. Groundnut oil is admittedly an article of food and it was. 
being sold in a grocery shop. On the facts, there cannot be any doubt that the 
article of food, namely, the grqundnut oil, was intended to be sold for human con- 
sumption. Weare unable to accept the view of the trial Court that the prosccntion 
has not proved that the respondent kept groundnut oil as food intended for human 
consumption. In the context of the respondent having it in his grocery shop and 
for sale, wo have no hesitation in coming to the conclusion that the respondent was 
keeping the gron ndnut oil as an article of food intended for human consumption: 
On this finding of fact, no question of law arises. 


This matter is placed before us on a reference by a single Judge of this Court. 
We are at a disadvantages as we do not know the conclusion arrived at by the learned 
Judgs on the facts of the case. If the learned Judge had accepted the prosecution 
cass, in our View, no questicn of law would arise. In the absence of findings on fact 
‘we are unable to deal with any question of law. The points on which there is con- 
flict of opinion bstwoen two learned single Judge’s of this Court is also not stated. 


Ramakrishnan, J—I agreo with the judgment just now pronounced by my 
fsarned brother (Kailasam, J) After a consideration of the two decisions, one that 
of myself reported in. Public Prosecutor v. Palaniswami1, and the other that of 
Ramamurthi, J., in Manickam Chettiar, In re? wish to state that there was no com- 
flict between the two decisions. They dealt with entirely different points. In the 
decision in Public Prosecutor v. Palaniswami1, the article sold was asafoetida which 
is an article of food for which standards of quality are specified in Appendix B 
of the prevention of Food Adulteration Act read with rule5 of the Prevention of 
Food Adulteration Rules. The plea of the accused was that though he had sold 
the asafostida from the provision shop, it was understood as between him and the 
buyer that the asafostida should be used for cattle and not for hnman consumption. 
The decision held that it was not open to the accused to raise snch ‘a plea because 
the crux of the offence does not lie in the use to which the buyer may put an article, 
but whether intrinsically the article sold or exposed for sale is one used for human con- 
sumption or not. It was sold to the Food Inspector from a shop whero articles of 
food were sold. These facts were not denied. In the decision in Manickam 
Chettiar, In re*the facts wore different. Ramamurti, J., at page 27 of this decision 
observed that it was a case in which on the evidence, and on the probabilities the 
acoused should be given the benefit of doubt, in the sense, that the prosecution has 
not proved beyond reasonable doubt that the oil tins in question were kept or stored 
for sals for human consumption and not for being taken to and consumed at the 
soap factory of the owner. In other words, on the facts, the karned Judge held that 
the oil in question was not stored for sale at the premises but was stored cnly for 
the consumption of the owner of the shop. In such a context, it was held by the 
learned Judge that the sale to the Food Inspector of a sample of the oil would not 
attract the penalty under the Act even if the oil was found to be adulterated. The 
Jearned Judge also invoked the provisions of section 10 which defines the powers of 
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the Food Inspector. That section says that the person from whom the sample is 
taken must be selling the goods or storing the goods, salo and storage being inter- 
ted in terms of the definitions under the Act. In other words, ordinarily a Food 
inepesto would not take a sample of an article of food in exercise of the powers 
under the section unless he has reason to believe that the person from whom he takes. 
the sample is selling the article for human consumption, use and the like. He would 
not take a sample from a person who has stored the article fcr his own consumption, 
for a festival and the like. Therefore, the very fact that the Food Inspector makes 
an inspection and selects a sample for analysis pre-supposes that tho article is 
exhibited forsale and is also an article of food within the d:finition of 
section 2 of the Act. These provisions are interlinked and if while dealing with the 
facts of the case, all these inter-linked provisions namely, the definition of sale, the 
definition of article of food and the powers of tne Food Inspector are all taken 
into acoount, there will be little or no difficulty in applying the provisions of the 
Act. 

The difficulty which arose in the present case primazily turned on the issue of 
fact whether the article was seized from the provision shop or the house of the 
accused. The evidence was that it was seized from the provision shop where articles 
of food, provisions and the like were kept andsold. Itwas that circumstance which 
made the Food Inspector enter the shop and seize the sample of oil. Therefore, the 
vital ingredients for the purpose of the pena y ene sale of the article by the 
dealor from a place whore ordinarily food articles are sold and the article itself being 
an article of food which ordinarily enters into preparation of other food articles and 
thirdly, the requirement, ofa sale for analysis to the Food Inspector were all 
satisfied. 


In the above circumstances, there is every reason for coming to the conclusion 
that the penalty under the Act was incurred by the respondent for the sale of an 
adulterated article of food within the several definitions under the Act. No doubt, 
Ramamurti, J., has mado certain categorical observations in the course of his judg- 
ment viz., that the person from whom the sample is taken for analysis, must either 
be ice for human consumption, or must have stored or kept the article of food 
for sale for human consumption. He has also. stated that a sale for analysis 
simpliciter, without anything more is not sufficient to constitute an offence under 
the Act. Butit is not necessary for us to express an opinion as to how far these views 
are justified because the present case can dealt with on the short basis of facts 
mentioned above and on the applicability of the sections of the law mentioned above 
to those facts. What we wish to stress, however, is that in applying the observations 
of the learned Judge, the main provisions of the sections mentioned above to which 
we have adverted to, should be clearly borne in mind. They do not, for example 
lay down any restriction about the to a Food Inspector. But the restriction, if 
nécessary, has to be inferred from section. 10 which in turn depends upon the de- 
finition of “ sale and storage ”. These sections have to be construed and applied to 
the facts of a given case without adopting any general principle that the should 
be hedged in particular conditions or restrictions beyond what the definition of the 
Act itself lays down. i 

So far as the punishment is concerned, tne respondent is fined Rs. 250 in default 
to undergo simple imprisonment for six woeks. Time for payment three weeks. 


V.K. , Appeal allowed. 


iho KANDAVELU MUDALIAR y. RAJAMMAL (Sadash am, J.). 27% 


_IN'THE' HIGH COURT. OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. Justice R:-SADASIVAM. ante 


Kandavelu Mudaliar o. ae Petitiorter® ` 
Vv : ; _ i 
Rajammal Respóndent. 


Criminal Procedure-Code (V of 1898), section 488—Claim for maintenance to illegi— 
timate child—Nature vf proof required. - l , - 


Under section 134 of the Evidence Act.no particular number of witnesses shall- 
in any case be requir.d for the proof of any fact. It is true that whon a woman. 
claims maintenance io her illegitimate child from another, it is not safe to act. 
solely on her evidence charging the latter with the paternity of her child. But it is 
not reasonable to expect coiroboration in the shape of evidence of other witnesses... 
It is however Jegitimate to expect corroboration from the surrounding circcm- 
stunces. Ultimately, it is a question for the trial Court to find out whether the- 
evidence of the woman could on the “acts and circumstances of the cas, be- 
believed. l o o : — 

Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898). 
praying the High Court to revise the Order of the Court of the Chief Presidency Magis- 
tate, Egmore, Madras passed in M. C. No. 2379 of 1966 dated 16th Febrndry, 1967. 

T. N. Anandanayaki, for Petitioner. . 7 = % * 3 

R. Veeramani, for the Public Prosecutor, for State. 

The Court made the following se 

OrprER.—Poetitioner, Kandavelu Mudaliar seeks to revise the order of tho Chief; 
Presidency Magistrate, Egmore, Madras-directing him to pay a sum of Rs. 20 per 
month to his illegitimate child born through the respondent. The petitioner 
employed as a charge hand in Switch Goar department in Larson Toubro- 
Limited, Madras, joined duty in Madras on 2nd Jannary, -1965 after hé was 
transferred from Bombay and was living with his father. The respondent, 
Rajammal, was working as a maid, servant, in the house of the petitioner’s father,, 
Kalyanasundara Mudaliar for three yeais till a year prior to this case. Both the- 

titioner and the respondent became intimate and this resulted in the respondent 
Rajammal becoming prgnant. The respondent, Rajammal complained about it 
to the petitioner and he gave her some pills to abort the child, but the attempt was not 
successful. After the birth of the child, the petitioner refused to have anything to- 
do with the respondent, Rajammal. 

Rajammal examined herself and one Govindammal in support of her case:. 
The petitioner, Kandavelu Mudaliar examined himself alone on his side. The- 
learned Chief Presidency Magistrate did not-accept the evidence of Govindammak: 
who claims to have seen both the petitioner and the respondent together at Cinema . 
theatre. But he believed the evidence of Rajammal and awasded maintenance at 
the rate of Rs. 20 per month to the child. 

Thirmmathi T. N. Anandanayaki appearing for the petitioner relied on’ the ‘deci-- 
sion in Rey. C. R. Vedantachari v. Marie}, whore W , J., has observed that in_ 
the case under section 488, Criminal Procedure Code, where the qnestion at issue is 
whother a certain man was the fathor of a certain child, it is prima facie improper to- 
acospt without corroboration, the mere statement on oath of the’mother who asserts 
the paternity and that her evidence in such a case cannot but be highly interested, 
and it would bs unreasonable and improper for any Court io act merely on her own 
word without soms indspondent corroboration. The loarned Judge- went into- 
the facts of that case in the revision and allowed it. If the decision proceeds on_ 
the facts of the particular case, no one could complain about it. It is possible that- 
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ths learnsd Judgs was not iticlined tó believe that’ the Reyerend Vedantachari would 
have got an illegitimate child through the respondent, Marie in that case. There is 
no referencs to section 134 of the Evidenoe Act in the decision. Under section 134 
Of the Evidences Act, no particular number of witnesses shall in any case be required 
for ths proof of any fact. It is true that it is not safe to act solely on the evidence 
of a woman who charges another with the paternity of her child. But it is not 
reasonable to expsct corroboration in the shaps of evidence of other witnesses. It 
is however legitimate to expect corroboration from the surrounding circumstances. 
‘Ultimately, it is a question for the trial Court to find out whether the evidence of 
the woman could on the facts and circumstances of the case, be believed. 


Thirumathi T. N. Anandanayaki took ms through the evidence of Rajammal 
and Kandavelu Mudaliar. Tho evidence of Rajammal rings true. Kandavelu 
Mudaliar went to the extent of stating that there was no front room in his father’s 
house. It is significant to note that no suggestion was made to Rajammal that there 
was no front room in the house of the potitioner’s father in spite of her evidence 
that it was in the front room she and velu Mudaliar used to cohabit. The 
patitioner, Kandavelu Mudaliar is aged 28 years and he was married only subsequently 
on 2nd February, 1966. Ho claims to have given a complaint of theft against 
Rijammal, but he made no attempt to summon it and prove it. It is unnecessary in a 
revision case to deal elaborately with the oral evidence. There are sufficient 
surrounding circumstances which clearly corroborate the evidence of P.W. 1. I 
869 no orror of law or principle in the appreciation of the evidence of Rajammal 
by the learned Chief Presidency Magistrate. I see no ground to interfore with the 
finding of fact given by the learned Chief Presidency Magistrate that the child of 
-Rajammial is the illegitmmate child of Kandavelu Mndaliar. No objection could be 
taken to ths quantum of maintenance viz., Rs. 20 per month having regard to the 
fact that Kandavelu Mudaliar is earning Rs. 350 per month. I ses no ground to 
interfere with the order of the learned Chief Presidency Magistrato awarding Rs. 20 
por month as maintenance to the illegitimate child of the petitioner. The criminal 
revision patition is dismissed. l , 

V. K. l — Petition dismissed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction.) 
PRESENT :—MR. JUSTICE A. ALAGIRISWAMI. 
“T.A. Krishnaveni and another .. Petitioners* 
y. ; bet 
R. Palaniappan Poosari and others ... Respondents. 


Madras Co-operative Societies Act (LIII of 1961), sections 91,96, 97 and 119 (2 
(p) (iv) and Madras Co-operative Societies s (1963), Chapter X, rule 69 l 
and (T)—Application under Rule 69 dismissed—Appeal or revision—AIl orders 
urdsr Chapter X of Rules subject to appeal under section 96—Rule 69 (T) beyond 
rule-making power. 


The Tribunal has Jurisdiction to entertain the ap and tha Registrar does 
not have the power to revise under section 97 of the The reference in section 
‘91 of the recovery being ‘subject to the rules’ does not mean that any rules mado- 
under the provisions ofsection 119 can have the effect of whittling down the powers 
oonferred on the Tribunal under section 96. Section 96 does not say that the power 
‘to entertain appsals against the decisions or orders made under section 91 are subject 
to any rules made under any of the provisions of the Act. Indeed, even, if any rule 
“were pirmitted to bs made under section 96, they can only relate to the procedure 
with rogard to the entertaining and hearing of appeals and cannot take away the 

owor of appoal given under that section in respect of matters covered by section 91. 
Similarly rules contemplated under the socticn 119, can only relate to the 





* W.P. No. 4656 of 1968. 23rd April, 1969. 
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-- ‘procedure for recovery and cannot relate to appeals which are provided for under 
` section 96.. All rules made under an Act should be consistent with the provisions 
of the Act and advantage cannot be taken of the wide language: in which 'the-rnole- 
_ Making -powor-is worded, to contend that such rules can be made oven if they are 
‘inconsistent with any part of the Act. All the sections of an Act as well as the Rules 
- Made undor the.Act must be read together and interpreted consistently with cach 
other and. if this principle of interpretation is kept in mind, there can-be no 
- room for the argument that a rule can be’.made which takes away the power 
‘-. Oonferred by'a section of the Act. T oF en e A 
_ . Held, all orders made under chapter X of the Madras Co-operative Societies 
Rules 1963, would bə subject to appval under section 96 of the Act. That no doubt, 
_ Might throw a heavy burden on the Tribunal, but that-cannot be helpod, Jt is a 
_ Matter for the-Logislatuie to deal with. Rule 69 (7) should be deemed to be held to 
.. ba boyond the rulo making power conferred on the Government under the provi- 
sion of section 119. The powers of the Tribunal under ‘section 96 of’ the Act 
have not, bæn, and cannot bo whittled down in. any way. oe 
“Petition under Article 226 of the Constitution of India, praying that in the 
circumstances stated in the affidavit filed therewith the High Court will be pleased’ to 
issus a Writ of certiorari calling for the records connected with ‘the order of the 
District Judge, Salem, dated 14th November, 1968 in un-numbered C.M.A. No. of 
1968 rejecting the appoal filed against the order of the Deputy Registrar and Registrar 
of District Salem south dated 24th July, -196$ made in C.E.P. No. 3012 of 1966-67 
dnd quash the said- order and made therein. - l i 


_ 5. Palaniswami and Kanniah, for Petitioners. | 
R. Krishnamurthi, for the Government Pleader for Respondent No. 3. 
R. G. Rajan, for Respondent No. 2. Pi .- l 
GEK. _Selvarajan, for Respondent No. 1.. n 4 

The Court made the following = 


_  ORDR.—Tais writ potition is concerned with the effect and validity of sub-rule 
of rule 6) of ths Madras Co-op rative Societies Rules,.1963. Under section 91 
the Madras Co-opsrative Societies Act, 1961, the Régistrar or any person sub- 

ordinate to him empowored by the Rogistrar in that behalf may, subject to the rules 

and without projudics to any other mode of recovery provided by or under the Act, 
recover tho various sums specified in clauses (a) to:(f) of that section, together. with 
the interest, if any, duo on such sum and the costs of process by the attachment and 
sale or:by sale without attachment of the property of the person against whom such 

decres, decision, award or order, has been obtained: or passed. Under section 119 

(2) (p) (i) the Governmsnt have power to make rules for the enforcement of the 

decisions or awards in such. proceedings and under clause (ff) to prescribe the proce- 

dure for the attachment and-sale of property ‘under section 91 cf the Act. “Rules 

havo been made in pursuance of these powers arid they are found in- Chapter X 

of the Madras Co-operative Societies Rules, (1963), rules 59 to 83.of those Rules. 

‘Rule 69 provides for application to set aside a sale on ground of irregularity or fraud, 

and corresponds to Order 21, rule 90 of the Code of Civil Procedute. Under section 

96 of the Act, any person aggrieved by any decision passed or order. made under 

section 91,-may appsal to the Tribunal constituted under section 95 of the Agt, which 


in this case is tho District Judge of the district concerned. 


In this caso the application made by the potitioner under rule 69 was dismissod. 
The potitionor then-filed a revision pstition bofore the Registrar, apparently, under 
sub-rule (7) of rule 69. The Rogistrar rejected it, holding that he had no revisiona] 
jurisdiction in the matter. Tnereupon, the pstitioner filed an appeal to the-Tribunal 
undor section 96 and the Tribunal has rejected it holding that it had no jurisdiction to 
rile hi appeal in the matter. -This writ petition is filed to quash tho order of the 


36 
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It appears to me that the Tribunal has jurisdiction to entertain the a and 
the Rogistrar does, not have the power to revise under section 97 of the Act. The 
reference in section 91 of the recovery being ‘ subject to the rules’ does not mean that 
any Rulos made under the provisions of section 119 already referred to, can have the 
effect of whittling down powers conferred on the Tribunal under section 96. 
Section 96 does not say that the power to entertain appeals against the decisions 
or orders made under section 91 are subject to any Rules made under any of the pro- 
visions of the Act. Indeed, even if any rule were permitted to be made under section 
96, they can only relate to the procedure with regard to the entertaining and hearing 
ofappsals and cannot take away a ie appeal given under that section in res- 
poct of matters covered by-section 91. Similarly rules contemplated under (the) section 
can only relate to the procedure of recovery and cannot relate to appeals which’are 
provided for under section 96. All rules made under an Act should be consistent 
with the provisions of the Act and advantage cannot be taken of the wide language in 
whioh the rule-making power is worded, to contend that such rules can be made even 
if they-are inconsistent with any part of the Act. All the sections of an Act as well 
asthe Rules made under-the Act must be read together and interpreted consistently 
with cach other and if this principle of interpretation is kept in mind, there can be no 
room for the argument that a rule can be made which takes away the power con- 
ferred by a section of the Act. There have been cases whero it has been held that 
Rules can be made conferring powers on cortain Bodies or Tribunals, on the ground 
that they are intended to carry out the purposes of the Act even though nc specific 
rule-making power psrmitting such rules being made are found in the Act. But that 
is difforent from saying that a rule can be made which takes away the power granted 
under a section of the Act. 

Under Order 21 of the Codo of Civil Procedure, only orders passed under certain 
of the rules in that Order are made appealable. The 1esult of my conclusion in this 
case would bo that all orders made under Chapter X of the Madras Co-operative 
Societies Rules, 1963, would be subject to a under section 96 of the Act. That 
no doubt, might throw a heavy burden on the Tribunal, but that cannot be helped. 
It is a matter for the Legislature to deal with. The reference to section 97 in sub- 
rule (7) of rule 69, seems to have been merely copied from the old Rules made under 
the Madras Co-operative Societies Act, 1932, under rulo 22 (10) (V-a) of which an 
order made under that sub-rule was, subject only to the provisions of section 57. of 
that Act, final. Section 97-of the present Act corresponds to section 57 of the old 
Act. But, under the old Act there was no provision for an a to the Tribunal. 
Without bestowing sufficient attention to this aspect, ‘the old rule 22 (10) (va) 
has: been copied as the present rule 69 (7), merely substituting reference to section 97 
of the present Act in place of the reference to section 57 of the old Act. Iam satisfied 
that rule 69 (7) should be deemed to be held to be beyond the rule-making 
conferred on the Government under the provisions of section 119 of the Act already 
referred to. It should, therefore, be held that the powers of the Tribunal under 
section 96 of the Act have not been and cannot be whittled down in any way. The 
result of this conclusion is that the Tribunal has got to hear the appeal. Of course, 
it is opan to the respondents to raise whatever relevant contentions are available to 
them regarding the merits of the appeal, including the question whether the a 
isintimo. The decision in this writ petition is only that the Tribunal has jurisdiction 
to hear the appsal and has therefore a duty to hear it. Ordered accordingly. No 
order as to costs. . 

I must thank Mr. Ramanujam, the learned Government Pleader, who was not 
interosted in the matter directly but helped the Court with his arguments as also Mr. 
R.G. Rajan, who argued the case fairly. It goes without saying that duo credit 
should pa to Mr. Palaniswami who argued the case for the petitioner with consi- 
derable ability. l - ' 


S.VJ. Petition allowed. 


I) P. R. SURANNA V. MANAKGHAND LODHA (Veeraswami, J.). 283 


IN THE HIGH COURT.OF JUDICAFURE AT MADRAS. 
PRESENT :—Mz. Justics K. VEERASWAMI, 


Pannalal Ratanlal Suranna ... Petitioner* 


Y. 
Manakohand Lodha ... Respondent. 


Tort—Malicious Prosecution—Suit for damages—Forum. 

Where the summons in a prosecution on a private complaint by the defendant is 
served on tho plaintiff within the jurisdiction of the Court at Salem and the criminal 
case was instituted at Pandharkavada in Maharashtra which ended in the 
discharge ot tho plaintiff, a suit for damages for alleged malicious prosecution by 
the plaintiff in the Court at Salem would be competent as the wrong against tho 
plaintiff should be taken to have beon partly done at the placo whore he had been 

`- served with the summons, in obedience of which he had to attend the Criminal 
Court. In that sense the service of summons is part of the wrong done to the 
Petition under soction 115 of Act V of 1908 praying the High Court to revise the 
order of the District Munsif Court, Salom in O.S. No. 267 of 1967. 


N. R. Raghavachariar, for Petitioner. 
S. Jagadisan, for Respondent. 
The Court made the following - 


ORDER.—The respondent sued in the Court of the District Munsif, Salem for 
damagos for allogod malicious prosecution by the defendant, who is the petitioner. 
It is not in dispute that the orminal case was instituted by the defendant at 
Pandharkavada in Maharashtra, which ended in the discharge of the plaintiff. ` The 
Court bolow sustained its jurisdiction to entortam and proceed with the suit on the 

ound that the summons in the prosocution was served on the plaintiff within the 
isdiction of that Court. This potition is to revise that order. 


It seems to ms that the Court below took the right view. The summons is a 
nooossary step among othors in a criminal prosecution. It is no doubt true that when 
a complaint is filed, the Court it is that issues the summons, but it is a necessary conse- 
quence of the complaint and forms part of the criminal proceedings. That was the 
view taken by the Mysore High Court in Gokaldas v. Balaevdas', and I find myself, 
with respect, in entire agreement with it. 

Mr. Raghavachariar strenuously contended that, having regard to the scheme 
of the Civil Procedure Code, the fasciculus, of sections relatiag to carse of action 
founded on or connected with immovable proporty, the next relating to criminal 

roseoutions and the third with referenos to contracts, show that, unless the wrong 
bras of a malicious prosecution has been done within the jurisdiction of a parti- 
cular Court, it would have no power to try a suit for damages for such a prosecution. 
Learned Counsel is right in making that proposition, but only the argument does not 
properly appreciate that the wrong against the plaintiff should be taken to have been. 
partly done at the place where he had been servod with the summons, in obedience to 
which he had to attend the criminal Court. In that sense the service of summons is 
part of the wrong done to the plaintiff. 

Tho petition is dismissed, but with no costs. 

V.K. + Petition dismissed. 


_— 
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IN. THE. HIGH COURT OF JUDICATURE AT MADRAS. 
Present :— MR.. Justice K. S. RAMAMURTI. 


V. Ramaswami Goundar =.. Appellant® 
D 


S. T. Murugappa Chettiar and others .. Respondents. 


Givil Procedure Code (V of 1908), section 55 and Order 21, oe 
decrsse— Means to pay—Arrest of sudgment-deblor— Judgment-debtor coming into posses- 
sion of funds—Daty to account for. 7 ie * de A eae Oe i 


Where it is clear from the evidence that a judgmcnt-debtor in a decree for 
. payment of money, has come into posscssion of substantial amounts within a short 
time of the decree and he has not accounted for it properly nor ¢xplaincd how 
the money has been utilised, it should be assumcd that the judgmcnt-debtor has 
the means to pay and he is intentionally withholding payment to the decree- 
holder. . | ae - i 
Harpal Singh v. Hira Lal, A.I.R. 1955 All. 402, Explained. 
Appcal against the order of the Court of the Subordinate Judge, Erode, datcd 
17th July, 1968 and made in E.P. No. 144 of 1967 in O.S., No. 122 of 1964. ' 


P. R. Gokwlakrishnan, P. Bhaskaran and B. Soundarapandian, for Appellant. 
R. Dasikan, for Respondents. eS 3 , i 
The Court delivered the following ot = Of 

. Jopoment.—The present Civil Misccllancous Appcal is preferred against an 
order passcd by the Sub-Court, Erode, dirccting the arrcst of the appcllant in the 
execution of the decree in O.S. No. 122 of 1964. The decrce that is sought to 
be exccutcd is for costs decreed in O.S. No. 122 of 1964 as per the judgment and 
decrce dated 23rd Fcbruary, 1967. That decrce was against the two respondents 
in the exccution petition, the appcllant Ramaswami, and another Kailasam, who 
are the defendants in O.S. No. 122 of 1964, ‘The appellant owed a large sum of’ 
money, about Rs. 41,500 to the respondents hercin, who are bankers. As the appel- 
lant Ramaswami alicnated his propcrtics, the respondents became appre hensive and 
obtaincd an agrecment of sale from the appellant datcd 18th Deccmber, 1962 to 
sell the house of the appellant to the respondents in discharge of the amounts due 
to the latter. It is also cvidcnced by a registercd agra ment betwecn the parties, 
dated 27th December, 1962 and the title dccds were also delivered to the dc nts. 
But in January, 1963, the title decds wore handcd over to one broker Kai 
on the represcutation that there was a proposal to sell the property and that the 
sale procceds would be paid to the respondents. Butin ane | of faith, an equitable 
mortgage was created in favour ofa third party for a sum of Rs. 15,000 as ifon 6th 
September,-1962. Thercupon the respondents filed the abovesaid suit O.S. No. 122 
of 1964 and obtained a decree for specific Tmance and this suit was decreed, 
as obscrved earlier, on 23rd February, 1967, with costs amounting to Rs. 5,000. ` 
The application for arrest was resisted by the ap t. The trial Court found 
that the appellant Had sold one house of his within 3 days after the judgment on 
26th February, 1967 for a sum of Rs. 5,000 and the appellant also realised on 16h’ 
March, 1967 a sum of Rs. 6,454-15 in cxecution of a'decrce (obtained by him) in” 
E.P. No. 198 of 1967 in O.S. No. 470 of 1962. In other words, the appcllant 
come by within one month after the judgment a sum of Rs. 11,154.15. ° appel- ` 
lant is also carrying on a mundi business. ‘The trial Court 'took all fies facts into 
account and ordered arrcst. i ; 

I have perused the evidence of the appcllant and I am satisficd that he has not 

duly account.d for this large sum of moncy of Rs. 11,000 which ce mc into his hands 


within about a month after the decrce. He has not produced his accounts. He 
has not given any satisfactory cxplanation as to what he has done with the money. 


+ AAO. No. 213 of 1968. -o i 20th December, 1968. 
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Having regard to the prior course of Court procecdings referred to, there can be no 
doubt about it that the appcllant has in his possession a:large amount but would 
not pay the deerce-holdcrs. I sce no ground fo: interference. 


Learned Counsel for the appellant drew my attention toa Bench decision of the 
Allahabad High Court is Harpal Singh v. Hira Lal}, in support of his contention that 
the mere fact that the judgment-debtor was in possession of assets at a particular 
point of tme would not be sufficient, because at the time when he is sought to be 
arrested, the assets would have been utilised by the judgment-debtor for some other 
purpose. That decision is distinguishable, as in the present case, I am not satisfied 
that the judgment-debtor has satisfactorily accounted for as to what he had dqne 
with the sum of Rs. 11,000. On the other hand,-I-am clearly of the view that the 
money is still with him but yet he would not pay the decrecholders. — 

_ The result is, the appeal is dismissed. No costs. 
R.M. — 7 Appeal dismissed . 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
i PRESENT :—Mr, Justiog K. S. VENKATARAMAN. i 
Monna Ahamad (died) and`others :., pe Se lg EE .. Appellants® 
D. e a aa A 
Khadeeja Beevi and others | .. Respondents, _ 
Practice—Execution—Mortgage decree—Proceedings before “Sub-Court, Kanyakumari in 
the erstwhile T. C. State—Ons dscres drawn up as per earlier practice in Court— 

Executability under Civil Procedure Gode which requires.a preliminary and final decrees 

to be drawn. i ` l 
Civil Procedure Code (V of 1908), Order 34, rules 4 and 5—Mortgage decree—Preliminary 

and final—Fatlure to adopt correct procedure—If would bar execution. ` l 

Though the provisions of the Code of Civil Procedure, 1908, and in particular 

the provisions of Order 34, had been broughtinto force ever since 1951 in the area 
now comprised in the Kanayakumari district of Madras State (formerly ip 
Travancore-Cochin State), actually Kanyakumari District was integrated with 
the Madras State only with effect from 1st November, 1956. Hence where a 
decree in a mortgage suit was drawn up as one composite decree as per the then 

ractice, it cannot be contended that the decree is not executable. The objection 
18 Only technical and so long as the decree in terms enabled the sale of the property 
the executing Court can bring the property to sale if the amount was not paid 
by the specified date. - = 

Appeal against the order of the Court of the Subordinate Judge of Padmanabha- 
puram dated 7th January, and made in E.P. No. 71 of 1963 in O.S. No. 204 of 
1951, District Court, Nagercoi a 


S. Padmanabhan, for Appellants. 


z S. Mathivanan, for T. R. Ramachandran and T. R. Venkataraman, for Respondents 
I to 0, ; 


The Court made the following . EO n ho 


ORDER.— This is an appeal of a judgment-debtor against the order of the 
learned Subordinate Judge of Padmanabhapuram in Kanyakumari District over- 
ruling his objection to the execution and allowing execution to proceed. The 
decree was passed in a mortgage suit by the District Court,, Nagercoil, on 24th 
August, 1954. Actually, Kanyakumari District was integrated with the Madras 
State only with effect from 1st November, 1956: Though the provisions of the 
Civil Procedure Code (Act V of 1908) and in particular Order 34 had been 


1- AIR. 1955 All. 402. 
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brought into force even from 1951 in the area which then formed part of Travancore- 
Gochin, the practice which existed before 1951 prevailed, namely, of drawing up 
only one decree even in a mortgage suit instead of two decrees, one preliminary 
decree and final decree as contemplated in Order 34. The one decree which 
was drawn up was to the effect that if the amount mentioned in the decree was not 
paid before a certain date, the hypotheca would be brought to sale. The objection 
which was taken before the learned Subordinate Judge was that there should have 
been two decrees and that the above decree could not be executed straightway by 
bringing the property to’sale. The objection was over-ruled by the learned Subordi- 
nate Judge on the ground that the correct procedure of drawing up two decrees has 
been followed only from 1958. It seems to me that the learned Subordinate Judge 
was Tight in over-ruling the objection, which is after all only technical. In fact, 
it may be said that the form of the decree itself gave jurisdiction to the executing 
Court to bring the property to sale, if the ‘amount due was not paid before a 
certain ‘date, This being the only objection persisted in before me on behalf of 
the appellant by the learned Counsel Sri Padmanabhan and that objection having 
failed, the appeal is accordingly dismissed, but without costs. 


R.M. -c Appeal dismissed, 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr, Justro M, NATESAN. 


Kumara Kangaya Gounder ; i .. Appellani* 


v. | 
Arumugha Goundar and others a .. Respondents. 


Civil Procedsrs Code (V of 1908), Order 32—Minor—Representation of—Guardian-ad- 
litem—ZIf should necessarily be the natural guardian. ; l 


The rules relating to the appointment of guardian fendsnte lite for a minor 
defendant are to be found in Order 32 of the Code of Civil Procedure. There 
ig nothing in the said provisions making it mandatory on the Court to appoint 
the natural guardian, where he expresses his willingness, and not exercise its 
discretion if it so considers and appoint another persoa as guardian-adlitem for 
the suit. The provisions of rule 3 (2) and (7) of Order 32 indicate that in cases 
where there is already a guardian appointed or declared by competent authority 
or a natural or ds facto guardian, notice should be given to them. Their claims 
to act as the guardian.in the suit must be considered and the Court must record 
the reasons for appointing another person to act as guardian if it considers it 
necessary in the interests of the minor. 


The essential requirements are that the person who is appointed as the guardian 
must be a major, of sound mind and must have no intcrest adverse to that of the 
minor, The rules under Order g2 of the Code clearly contemplate the appoint- 
ment of a person, other than the natural guardian, also as guardian ad litem. 
When once a dian ad litem has been appointed for a minor defendant and 
the interest of the minor has been duly looked after in the litigation, mere irregu- 
larity in the appointment of the guardian without more, will not render the pro- 
ceedings nugatory. 


Appeal against the decree of the Court of the Subordinate Judge, Erodo’ 
dated oe 1964 in Appeal Suit No. 114 of 1962, preferred against the decree 
of the Court of the District Munsif of Dharapuram in Original Suit No. 37 of 1960. 


K. Sarvabhauman and T. R. Mani, for Appellant. 
S. Mohan, for 1st Respondent. 





*S.A. No. 1328 of 1964. 27th September, 1968, 
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The Court delivered the following 


JopemENnT.—The substantial point in this second appeal is whether the decree 
in O.S. No. 986 of 1953 on the file of the Sub-Court, Coimbatore is vitiated and a 
nullity as against the plaintiff for want of proper and effective representation therein 
of the plaintiff who was a minor during its pendency. The plaintiff who seeks to 
have the decree inst him set aside contends that, when his father as his natural 
ardian was available and in every way interested in his welfare as his only son, 
paternal Learn’ was appointed as guardian and the gross negligence of this 
guardian in the conduct of the suit resulted in a decree being passed against him. 


First the relevant facts of the case may be set out briefly. The properties in 
dispute in this suit belonged to one Palaniswami Goundan. He settled the suit 
properties on his grand-daughter, the second defendant in the suit and one Muthu- 
swami who had been proposed as her husband, both of them minors, under the 
settlement deed dated 13th May, 1936, conferring absolute rights in the properties 
on the second defendant and her proposed husband. The second defendant was 
represented for the settlement by her mother Valliammal as guardian and the pro- 
posed husband Muthuswami was represented by his father Ponnuswami as re ed 
Along with the settlement, a mamtenance deed came to be executed by the dians 
for maintaining the settlor Palaniswami, The marriage of the second defendant 
with Muthuswami as proposed took place shortly after and the plaintiff is the child 
born to them on goth Octobsr, 1940. Disputes arose between the two guardians, 
the plaintiff’s paternal grandfather Ponnuswami and the plaintiff’s maternal grand- 
mother Valliammal, bringing about estrangement between the second defendant and 
her husband. The plaintiff's mother, the second defendant, whohad a 1/2 share in 
the properties under the settlement deed, usufrutuarily mortgaged the same to the 
third defendant in the present suitunder theorigmal of Exhibit B-8 on goth Jume,1943 
for Rs. 2,000, The family dispute finally got settled in a way and the second defen- 
dant and her husband, as the father and mother of the plamtiff, executed the settle- 
ment deed Exhibit A-6 on roth July, 1943 in favow of their son, the present plaintiff. 
But the settlement deed had to be compulsorily registered. For the purpose of this 
settlement, the present plaintiffwho was a minor then, wasrepresented by his paternal _ 
grandfather Ponnuswami as guardian. The first defendant got an assignment 
of the mortgage above referred to and filed the suit O.S.No. 386 of 1959 for recovery 
of the mortgage amount against the present second defendant and her mimor son, 
the plaintiff, the settlee under Exhibit A-6. The second defendant remained ex parte 
In that suit and in that mortgage suit the present plaintiff was represented by his 
paternal grandfather Ponnuswami an guardian ad litem. The suit was hotly contest- 
ed on behalf of the present plaintiff, the main plea in the mortgage suit on behalf of 
the plaintiff being’ that the mortgage was a sham and nominal transaction, not 
supported by consideration and had been ante-dated, having been executed after 
the present second defendant had parted with the title to the property under the 
settlement deed Exhibit A-6 in favour of the present plaintiff. The defence in the 
morgage suit failed in the trial Court and in appeal, and the second appeal therefrom 
fauled at the admissi ARF itself. Itis seen from the records that senior advocates 
had been engaged on of the present plaintiff at all stages. At the stage of the 
second appeal, the grandfather Ponnuswami was dead and the father Muthuswami 
himself preferred the second appeal as guardian ad litem of his minor son. And so the 
suit to set aside the decree. i 


In this suit for setting aside the mortgage decree by the plaintiff after coming 
of age, on the substantial issue of fact whether there was gross negligence on the part 
of the guardian ad litem of the plaintiff in the conduct of the suit and the appeal 
therefrom, the learned District Munsif of Dharapuram in a carefully considered 
judgment, finds against the plaintiff. He holds that there was no gross negligence 
on the part of the guardian of the plaintiff in the conduct of the suit and the appeal. 
This finding has been confirmed by the learned Subordmate Judge in ap He 
remarks that he cannot find anything in the gral evidence adduced in the case to 
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show as to what facts or documents were omitted to be placed before -the'_Court 
and as to what acts or omissions on the part of the guardian amounted to gross 
negligence. He concludes that he was satisfied on the evidence adduced in the case 
that there was nothing to establish that any prejudice was caused to the appellant 
by amy omission on the part of the guardian ad litem appointed in the case. He 
remarks that the guardian had done-.everything which he could reasonably be 
expected to do in the interests of the minor. This issue being a finding of fact, 
naturally the learned Counsel confined his challenge of the judgments of the Courts 
below to the question whether the minor plaintiff was properly represented in the 
mortgage suit. l 


The objection to the representation put forward by the plaintiff is that when 
there was available his father, the natural guardian, he should have been appointed 
and in his presence the paternal grandfather wasincomepetent to act as his guardian 
ad litem. It is said that there was no need for the Court to overlook the natural 
‘guardian and appoint the paternal grandfather as the guardian. It is urged that 
the appointment of a proper person as guardian ad litem of a minor defendant is 
imperative and, in the absence of due representation ofthe minor, the decree does 
pot bind him and cannot be enforced against him, There can be no doubt and it js 
not questioned that a decree passed againstaminor properly represented is binding 
upon him as much as a decree passed against an adult, and that when there has been 
proper representation, the minor, to avoid the decree, may show that his guardian 
was ceg of gross negligence in the conduct of the suit.. The question therefore is 
whether there was proper representation of the minor in the former suit. 


The rules relating to the appointment of guardian pendente lite for a minor defen- 
dant are to be found in Order 32, Civil Procedure Code. Under Order 
2, rule 3 (1) any person who is of sound mind and has attained majority may act as 
is guardian for the suit, provided that his interest is not adverse to that of the minor. 
Rule 3 (2) which is important in the context of the present contention may beset 
out : | 


« Where a minor bas a guardian appointed or declared by competent authority, 
no person other than the guardian shall act as the next friend of the minor or be 
appointed his guardian for the suit unless the Court considers for reasons to be 
recorded, that it is for the minor’s welfare that another person be permitted to act 
or be appointed as the case may be.” i. l 


Rule 3 (4) requires that an application for the appointment of a guardian taken out 
by the plaintiff shall set forth in the order of suitability a list of persons who are 
competent and qualified to act as guardian for the suit for the minor defendant, the 
Court, for reasons to be recorded, being empowered to exempt the applicant from 
furnishing such a list. Rule g (5) sets out the particulars required in the affidavit 
in support of the application for appoiatment of guardian: ‘This sub-rule does 
indicate that before anybody else is considered, the claims of the guardian appointed 
or declared by competent authority, the natural guardian or the ds facto guardian 
must be considered —see the requirement in mule 3 (5) (c) for particulars of names 
and addresses of persons, if any, who in the event of either the natural or de facto 
guardian or the guardian appointed or declared by competent authority, 
not being permitted to act, are by reason of relationship or interest or otherwise, 
= persons to act as guardians for the minor in the suit. Rule 3 (7) may also 
set out : l i i 


“ No order shall be made on any application under sub-rule (4) aboye except 
upon notice to any guardian of the minor appointed or declared 5 an authority 
competent in that behalf or where there is no guardian upon notice to the facher 
or other natural guardian of the minor, or where there is no father or other natural 
guardian, to the person in whose care the minor is, and after hearing any objec- 
i aias may be urged on behalf of any person se:ved with notice under this 
yu tooo rere : , j -' 7 : 
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It is seen from: the records that-in the mortgage mit the plaintiff therein, while 
applying for the appointment of a guardian for the minor, proposed the minor’s 
father Muthuswami and his paternal grandfather Ponnuswami for the guardianship, 
Both the proposed guardians expressed their willingness to act as dian and there- 
upon the Gourt.appointed Ponnuswami, that is the paternal grandfather; as guardian 
observing that ‘‘Ponnuswami alias Subbaraya Gound#n is willing to be guardian 
and is appointed guardian as he is already acting guardian.” One must here bear 
in mind that Ponnuswamni, the paternal grandfather, has been shown as the guardian 
of the minor in the settlement deed Exhibit A-6. The father of the plaintiff in the 
present Case in his evidence has stated that for the registration of the settlement deed 
Exhibit A-6, (it was not registered on its execution and it was got compulsorily 
registered), though he was present, his father conducted the whole proceedings and 
that be and bis wife, oiz., the other defendant in the mortgage suit, recognised 
Ponnuswami as the guardian of his son in the settlement deed Exhibit A-6. He 
went to the extent of stating that till his death he continued to be the guardian. It 
is not contended that the procedure prescribed for the appointment of a guardian 
under Order 32, Civil Procedure Code, was not followed in this case. I find nothing 
in Order 32 making it mandatory on the Court to appoint the natural guardian where 
he expressed his willingness to be appointed as guardian ad litem, and not exercise 
its discretion if it so considers and appoint another person as guardian ad litem for 
the suit. It is not the case for the plaintiff that anyone has been appointed or 
declared as guardian by competent authority for him when he was a minor, to compel 
the Court to appoint such person as guardian ad litem, unless the Court considered 
that it was for the minor’s welfare that another person should be appointed. Then 
the Court is enjoined to record its teasons. Rule 4 (7) of Order 32, Civil Procedure 
Code, provides for notice of the application to be given to the father or other natural 
guardian of the minor where there is no guardian appointed or declared by Court. 
In this case notice went both to the father, the natural guardain and to the paternal 
dfathér and both expressed willingness. The records do not show any claim 
bane pressed by the father against the grandfather or any objection being urged 
against the appointment of the grandfather as guardian ad litsrm. The Court has 
given reason for its choice. The circumstances of the case show that there would 
not have been any objection and it looks as if the father gave place for the grandfather 
The essential requirement is that the person who is appointed as the guardian must 
be (1) a person of sound mind, (2) a major, and (3) he must have no interest adverse 
to that of the minor in the matters in controversy. The Courts below find that no 
adverse interest has been made out in this case ; and the trial Court has even indi- 
cated why the paternal grandfather was appointed guardian ad litem. The settle- 
ment deed by the father and mother was putin issue in that case as having preced- 
ed the mortgage sued upon, and Ponnuswami the paternal grandfather who was 
shown as the guardian of the minor by both father and mother in the settlement 
deed was chosen to represent the minor. It is one thing if a minor defendant is not 
represented at all, or a pérson; appointed guardian ad litem whose interests were 
adverse to the minor. Ifa minor is not properly represented in the suit, he can 
contend that he cannot be considered to have been a party to the suit. But that is 
not the position here. - i ; 
Learned Counsel for the appellant referred to Fiban Krishna v. Sailendra Nath}. 

But this case has absolutely no relevance to the matter unde: Consideration now. 
That is a case under the Gua: dian and Wa: ds Act and with reference to that Act it 
was there pointed out that the appointment of a person as guardian other than a 
natural guardian, under section 7 (1) of the Guardian and Wards Act, implied under 
section-7 (2) of the Act, the removal of the natural guardian and that a removal 
under section 7 (2) resulted in a permanent cessation of his powers under section 41. 
Having regard to the provisions of the Guardian dnd Wards Act it was said that the 
appointment of a guardian by Court operated as a supersession of the natural or 
facto guardian ofa minor. Such a result does not follow on the appointment ofa 
guardian ad litem for a minor defendant by the Court under the provisions of the 
Ot 


1. AIR. 1946 Cal. 272. 
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Civil Procedure Code. The rules under Order 32, Civil Procedure Code, clearly 
contemplate the appointment of a person other than the natural dian also as 
guardian ad litem. Order 32, rule g (7) is very clear on this point. It only provides 
that no order shall be mads on any application for the appointment of a guardian 
ad litem except upon notice to the guardian appointed E declared by Court and 
where there 1s no such dian upon notice to the father or other natural guardian 
of minor. No doubt the father would have a preferential right when there is no 
ae ana appointed or Gaia by competent authority. Objections have to 
heard which may be urged on behalf of any person served with notice under the 
sub-rule 3 (7) of Order 32, Civil Procedure Code, and 1easons have to be given if 
a preferential claim is overruled for another. But it does not follow, that every 
irregularity in the appointment without more will vitiate the appointment. 

A reference to Kalachand Basak v, Amulyadhan Banerji}, would show that appoint“ . 
ment of a person as guardian ud litem in the presence of the natural guardian does not 
vitiate the representation of the minor in the proceedin In that case in an earlier 
litigation the defendant in that suit died leaving his wife and three infant children. 
The attorney for the opposite party intimated the widow that she must get herself 
appoiated as guardian ad liim of her minor sons and that otherwise he would get 
an officer of the Court appointed as dian. For the wife intimation was sent that 
she was in mourning oa account of the then recent bereavement and that the matter 
may stand over fora fortnight. But the defendant in the latter suit was appointed 
guardian ad litem after the Court was satiefied that he had no interest adverse to 
the minors, When the defendant wanted instructions from the widow, she inti- 
mated that she was herself willing to act as guardian and that the defendant could 
acquaint the Court of the fact. The defendant did inform the Court of the widow’s 
willingness; but the widow took no further steps to substitute herself as a guardian 
ad litem, and Panckridge, J., in the circumstances, remarked tbat he cannot see 
anything irregular in the appointment. 


If a guardian an ad litem has been a inted for a minor defendant and the 
minor’s interests have been duly looked aher i in the litigation, more irregularities 
in the appointment of the guardian cannot render the deciee nugatory against the 
minor. The minor to avoid the decree must further prove that he was not effectively 
represented in the suit and that he was prejudiced by the failure of the guardian 
to take pleas that could have been validly raised on his behalf. Law insists that the 
minor’! interests in the litigation should be taken care of and the minor represented 
in the litigation by.an adult whose interests are not adverse to that of the minor. 
The minor’s interests in the litigation should not be neglected or prejudiced, and 
Courts have to be jealous in observing the requirements of the law in this regard 
in letter and spirit. All the samo ree | it is found that the guardian who had 
been acting for the minor in the suit had not let down the interests of the minor and 
when the minor was in no way prejudiced, it is immaterial if some irregularity in 
the appointment is found. Ifthe purpose for which a guardian ad litem is appointed 
—to put forward pleas properly available for the minor in the case and protect his 
interests in the litigation by necessary representation—has been achieved, the minor 
cannot later, by another guardian or on becoming a major avoid the decree if it is 
against him, on the ground of some irregularity in the procedure ado T for appoin- 
ting the guardian. Here no procedural irregularity as such is alleged, but it is 
said that the father should have been appointed and not the grandfather. Even 
igaoring the fact that a reason has been given for the choice of the grandfather, on 

the findings of the Courts below, there has been effective representation of the minor 
in the suit and there has been no omission on the part of the guardian that has 
prejudiced the interests of the minor in the present suit. In Rarichan V. Manakkal 
Raman!, while a contention was that a oe appointed by a meee 
authority under the Guardian an ards Act had been improperly superseded snd. 
a Court guardian appointed sci recording proper reasons under Ordet.. 32, 
rule e p ¢ clause (2), it was observed (at page 519): l 


1. (1934) LL.R. 61 Cal. 227. ~ 2. (1923) 44 M.LJ. 515. 
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“ Now in the first place as I have already said it isnot clear that he was 
so appointed, (appointed by competent authority)- plaintifi’s own case | 
raat ewan ace appointed. But even if we take it that he had been 60 appointe 
the failure to record reasons under rule 4, clause (2), is only an irregularity in 
my opinion and will not by itself vitiate the decree if the minor is in fact properly 
represented by a guardian appointed by Court,” 

It follows that the view of the Courts below that the plaintif was properly represen- 
ted in the suit O.S. No. 386 of 1953 on the file of Sub- Coimbatore is correct. 


In the result, the second appeal fails and is dismissed with corts. 
RM. l eal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT.—Mr. JUSTICE K. VEERASWAMI AND MR. JUSTICE A. ALAGIRISWAMI. 


Commissioner of Income-tax, Madras ... Applicant* 


7. 

K. S. Imam Saheb, Kulitalai ... Respondent. 
Income-tax Act (XI of 1922), sections 2 (1) (a) and 4 (3) (viii}—Agricultural 
income—Nexus between income, land and agricultural operations—Land 
to be the immediate source of income—Interest in tmmovable property and 
interest in land—Distinction —Assessee, a dealer in coconuts—Enjoyment of 
coconuts for a period—Land, not the subject of lease—To deliver possession of 
trees at the end of the stipulated period—Income if agricultural income entitled ‘to 

exemption. - : . 

The assessee was a dealer in coconuts and also took leases (the transactions 
have been so described) of coconut thopes from different parties. Under a third 
category of transaction, the assessee paid a fixed annual sum and was allowed to 
enjoy the fruits of the coconut trees for a stipulated period ranging from 1 to 3 
years or even longer. Whether the term ran continuously is not clear from the 
record. Ina few cases thore was a stipulation that these leases did not include the 
land. At the end of the term the assesses should deliver possession of the trees 
to the lessors. Tho typical recital is; ‘as this sum...has been received by me in the 
manner mentioned above, you shall pluck and take the yield of the coconut in the 
aforesaid thope, enjoy the same and deliver possession of the grove to me at the 
expiry of the leaso......... The ground land is not subject to the lease”. In the other 
cases, itis doubtful whether the land was included in or excluded from their scope. 
The Tribunal in appeal held the income was agricultural income exempt from 
taxation under the Act. Honce the reference at the instance of the Revenue. 

_ Held that, the income was not exempt under section 4 (3) (vif?) as agricultural 
imooms. 

Having regard to the definition of ‘agricultural income’ in section 2 (1) (a) of the 
Act, an income to bo agricultural income should satisfy that it is derived from land. 
and the land in used for agricultural purposes. To put it differently, there should 
bo a nexus between income, land and agricultural operations, by which is meant 
something done to the land by human or mechanical agency to produce out of the 
land any crop, trees, plantation or other produce or product. The immediate 
source of income must be land of the description or chaiacter mentioned in the 
definition. 

The contention is that if the transaction is regarded as a lease of immovable 
property for agricultural purposes, inasmuch as thereby an interest in immoveable 
property is created, it should tollow that the income is from land used for agricul- 
tural purposes. But thore is a distinction between an interest in immoveable 
property and an interest in land. While land may be immoveable property tho 
converse 1s not necassarily true. 

Held on facts: no doubt the land was used for agricultural purposes nam oly 
raising of coconut trees, and leasing out, so to speek, or the right to cut and 

a ee a 
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remove the usufruct therefrom. It cannot: be said thereby that the source of 
income of the assessee is the land. The immediate source is the coconut troes. 
Assuming that the transactions in favour of the assesseo amountod to an interest 
in -immoveable property, it doos not follow from it that the income for that 
reason is derived from tho land on which the coconut troes stand. The nexus 
botwoun the income and the landis missing. . Thoconnection ofthe inccme is with 
the troos themselves without roferonce to the land or agricultural operations. 


Case roferrod to the High Court by the Income-tax Appellate Tribunal, 

under section 66(1) of tho Indian Incomoe-tax Act, 1922 (XI of 1922), in 

< RA Nos. 1564 and 1565 of 1963-64 (I.T.A.Nog. 4878-4879 of 1962-63) Assessment 

be 1958-59 and 1959-60) on its filo for decision on the following questions of 
Ws VIZ:— Sas a p p i 

‘“ Whother on tho facts and in the circumstances. of the case, the two sums of 

Rs. 8,962 and 8,835 aro agricultural income exempt under section 4 (3) (viH) T? 


V. Balasubrahmanyam and J. Jayaraman, Standing Counsel for Income-tax, 
for Applics nt. = ! : 
K. Srinivasan, D. S. Meenakshisundaram and K. C. Rajappa, for Respondent. 

_ The Judgment ofthe’ Court was delivered by ooo 
_ . Veeraswami, J.—This reference turns on the character of the income. derived 
by the assessec in respect of the assessment years, 1958-59 and 1959-60. If it is agri- 
cultural income, it would be exempt from the charge under section 4 (3) (viii) of the 
Incoms-tax Ast, 1922. Tho Revenue as well as the Tribunal have all concurred in 
the view that tho assesses. will not be entitled to the exemption. At the instance 


ra 


of the Commissioner of Income-tax, therefore, this reference arises undera section 66 
(1) and the quostion 18: _ . a | 

“ Whether, on the facts and In the circumstances of the case. the two sums of Rs. 8, 962 and 

Rs. 8.835 are azricultural income, exempt under section 4 (3) (viit).”* 
- The assessee at’ the relevant time. was a dealer in coconuts. He also 
took læses, the transactions have been 80 described, of coconut thopes 
from diffarent parties. Soma ‘of the transactions wore registered and the others were 
not, but supported by.acknowlodgments by the lessors. Thore was a third category 
of transaction, evident fram the entries in the account books. The assesses paid a 
fixed annual sum and was allowed to onjoy the fruits of the coconut trees for a stipu- 
lated poriod ranging from 1 to 3 yoars or oven longer. Whether the term ran 
continuosly. is not clear from the record. Ina few cases thore was a stipulation that 
the lease did not include the land. At the end of the term the assesses should 
deliver possession of the trees to tho lessors. Tne typical recital is : 

“ As this 8sUmM.......... has been recelved by me in the manner mentioned above, you shall 
pluck and take the yield of the coconutin the aforesaid thope, enjoy the same and deliver possession 
of the grove to me at the expiry of the lease Meee Sen The ground land is not svbiect to the lease.” 

In the other cases, it is doubtful whether the land was included in or excluded 
from their scope. 7 = 

The Tribunal’s viow that the income was agricultural income was based on 
tha following reasoning. The right to cut the cocunuts extended over a long period, 
not məroly a particular harvest; in view of this, the lessee must be taken to have 
the right to seo that all future crops for the terms stipulated for accrued to him so 
that ho could reimburse to him all the paymonts made to the lessor; whereas the 
purchase of ə particular lot or of a standing crop would refer to a commodity 
in praesenti, the taking up on a lease for a long period committed tho assesseo ‘in 

futuro ; in the circumstances tho losseo had a right and indeed it was in his interest 
to soa that.the land was proporly kept, woll watered, tilled, pruned and fenced so 
that his intorests may ba protected. Tho Tribunal also relied on Govindaswami 
Vanniar v. Smt. S. Mahalakshmi Ammal', as being in support of its view. It was 
alive to the fact that thore must be some relationship between the produce sold and 
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the land from which it wás got a3 to entitle the assessee-to claim it as produce from 
The claim for exemption has been rested on section 2 (1) (4) which defines 
“agricultural income” so far as is relevant to’this case. This provision says that, 
in the Act, unless there is anything repugnant in the subject or context, “agricul- 
tural income” means any rent or revenue derived from land which is used for-agricul- 
tural purposes, and is either -assessod to land revenue in the taxable territories or 
subject to a local rate assessed and collected by officers of Government as such. 
Having regard to this definition, an income to be agricultural income should satisfy 
that it is derived from land, and the land is used for agricultural purposes. To 
put-it differently, thers should be a nexus between income, land and agricultural 
operations, by which is meant something done to the land by human or mechanical 
agency to produce out of the land any crop,-tree, plantation o1 other produce or 
product. The immediate source of the income must be land of the desaription or 
character mentioned in the definition... Do the facts in this case as to the character 
of the income satisfy the test ? We.are of opinion that they do not. It is obvious 
that (the test that) the land should be used for agricultural purposes is satisfied. 
The coconut trees grown on the land are agricultural produce, resulting from agri- 
cultural oporations. If it is land which is used for agricultural purposes, the next 
uiry has to ba whether the income is derived from such land. It is here the 
ifficulty for the assesseo arises. The contention on his behalf. is that a right to 
exploit or cut and remove coconuts from. coconut troes is.an interest in immove- 
able proparty bocause the term stipulated was over a period during which the coconut 
trees derived sustenance from the land, and, this being the caso, it is a lease of the 
land itself with the coconut trees and the income derived in that sense is from the 
land used for agricultural purposes. ,We are not convinced that the reasoning is 
Correct. The very case cited for the assesses, Venugopala Pillai v. Thirunavukarasu’, 
brings out the distinction betwoen a lease of land and lease of immoveable property 
for agricultural purposes. While land may be jmmoveable property the converse 
is not necessarily true. That was a case of an agreement of lease in respect of 
toddy yield from coconut tress, and the question the Court was called upon to 
decide was whether it was a lease or licence in the context ot the requisite of a pro- 
per notios to quit under section 106 of the Transfer of Property.Act. The Officiating 
Chief Justico and Yahaya Ali, J., held that it was not a ia of Jand because they 
found on a plain reading of the document that the rights created thereunder wore 
only (i) the right to enjoy the toddy yield from the tiees and (#).the right io enter 
upon the land for the said purpose. `. In their view, the transaction amounted to a 
licence so far as the land was concerned, a licence for the ljcencee to use it for the 
purpose of exercising the right to enjoy the. toddy yield from the trees. Having 
said that, the learned Judges proceeded to hold, applymg the principle of Marshall v. 
Green*, that the transaction was in any sae bake of immoveable property used 
for agricultural purposes, and, thsrefo1d, a notice to quit was necessary under section 
106 of the Transfer of Propetty Act. Reference was made in that case to the defini- 
tion of a “lease”, “licenoe”’ and of ‘‘ inimoveable property ” as defined by soo- 
tion 3 (25) of the Genoral Clauses Act. _ ne” 


| In Marshall v. Green}, the statement of the law which was quoted by the learned 
Judges is this: ce oo 

» “The principle of these decisions appears to be this, that wherever at the time of the contract 
it is contemp that the purchaser should derive a t from the further growth of the thing sold- 
from further vegetation and from the nutriment to be afforded bv the lana, contract is to be con- 
sidered as for an Interest in land, but where, the process of vegetation is over, or the parties agree- 
that the thing sold shal] be immediately withdrawn from the land, the land is to be considered as a 
mare warehouse of the thing sold and the contract Is for goods.” ; 


Applying this test, as was done in the case.relied on by the assessee, his learned 
Counsel urges that if the transaction is-regarded as a lease of immoveable property 
for agricultural purposes, inasmuch as thereby ian interest in immoveable property 
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is created, it should follow that the income is from land used for agricultural pur- 
poses. But, as wo said, thore is a distinction betwoon an interest in mmoveable 
proporty and an interest inland. Apart from that, the answor to the question under 
referenos oventually would revolve round whether the income had been derived as 
agricultural income. 

The Privy Council in Commissioner of Income-tax v. Kamakshaya Narayan 
Singh1, oxplainod the scope of tha word ‘*‘ derived” in section 2 (1) (a): 

“The word ‘derived’ is not a term of art. Its usein the definition indeed demands an enquiry 
a etal of the product. But the enquiry should stop as soon as tho effective source is 

Co 

Now the gonealogy is that thore was hore a land, that it was used for agricultural 
purposes, namely, raising of coconut troes, and leasing out, so to speak, of the right 
to cut and remove the usufruct therefrom. Can it be said that the source of the 
income of the assessea is the land? To our minds, it does not appear to be so. 
The imm>diate source is, as wo are inclined to think, the coconut trees. j 
that Counsel for the assesses is right in his contention that tho transactions in his 
favour amounted to a lease of an interest in immoveable property, it does not flow 
from it that the income for that reason is derived from the land on which the coconut 
trazs stand. In order to constitute agricultural income there should be a clear nexus 
batw2an such income, land and agricultural operations. In this case the last two 
are present but not the first. In our view the nexus between the income and the 
land is missing. The connection of the income is with the trees themselves without 
out roference to the land or agricultural operations. 


On that viow, it would be unnecessary to refor in any dotail to two of the cases 
cited for the Revenue. The first of them, Yagappa Nadar v. Commissioner of 
Incom2-tax*, a decision of a Full Bench of this’ Court, held that income derived 
froin toddy was agricultural income within the moaning of section 2 (1) of the Income- 
tax Act, but only when it was received by the actual cultivator, whether as owner or 
lessoo of tho land on which the trees grow. On the facts there, the Court made the 
observation: : 

“ No interest In the land has been transferred here and it would ap that what the petitioner 
has obtained is a moe licence to tap the trees and draw tho juices. If be so, the mere fact that 
he has to water the tress (and that 1s not proved to bs the case) shows only that the watering is one 
of the conditions of his license and not an act whereby the agricultural produce has bean raised for- 
that was raised before he obtained his license.” 

The actual decision, therefore, in that case was that the income was not agricul- 
tural in character. That, if we may say so with respect, supports the view we have 
taken of the facts in the instant case. 

Commissioner of Income-tan v. Maddi Venkatasubbayya*, relied on for the 
Revenue may, however, not be quite apposite. For, in that case, as rightly sought 
to bə distinguished for the assesses, the right which was the subject-matter of the 
agresment related only to cut and remove tobacoo which was ripe for harvest and 
which was cultivated by another, and the transaction did not spread over a period. 
That moans that the interest created by the agreement would not even amount to an 
interest in immovable property. a 

We answor the question under reference in favour of the Revenue with costs. 
Counsel’s fee Rs. 250. 

V.S. i Answered accordingly. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction.) 
ne PRESENT :—Mr, JUSTICE A. ALAGIRISWAMI, 
Panchayat Board, Karumandi Chellipalayam, represented by its 
President | Petitioner* 
De 


The Director of Rural Development, Madras-g, and others .. Respondents. 


+ 


Madras Panchayats Act (XXXV of 1958), section 104—Scope—Panchayat Union murkeis— 
Income from—Payment of fons tans jon to ths Panchayat—lIf there should be soms nexus 
between the mark st and that Panchayat. 


When section 104 of the Madras Panchayats Act, 1958, speaks of the income 
being appor ER G the Panchayat Union Council and the panchayat 
or the payment of a contribution in t thereof to the panchayat or the Pas- 
chayat Union Council as the-case may be, the panchayat referred to can be only 
the panchayat within whose jurisdiction the market is being held. There must 

. be some nexus between the market and the panchayat in order to justify the 

. payment of contribution to or the apportionment between that Panchayat and 
the panchayat union, l 


Petition under Article 226 of the Constitution of India, praying that in the 
circumstan-es stated therein, and in the affidavit filed therewith the High Court 
will be pleased to issue a writ of certiorari calling for the records connected with the 
order of the Director of Rural Development, Madras, dated 23rd March, 1966 and 
made in his proccedings K. Dis. No. 13172/DRD/Accts./5/66, and the order of 
the Collector of Coimbatore, dated 5th À il, 1966 and made in his proceedings 
Ref. 25621/66/E-15, issued pursuant to the abovesaid order of the Director of 
Rural Docent and quash the same, 


R, Ganssan, for Petitioner. 

R. Krishnamurthy, for the Government Pleader, for Respondents 1 and 2. 
V. Shanmugham, for 4th Respondent. f 

The Court made the following 


OrDER.—The petitioner is the Panchayat Board, Karumandachellipalayam 
in Coimbatore District. The area comprised within this Panchayat Board was 
originally part of the Perundurai Panchayat Board. Till 1957, a weekly market 
was being held within the area of what is now the Perundurai Panchayat Board. 
In that year, it was shifted to the area which now lies within the jurisdiction of the 
petitioner Panchayat Board. It is classified as a Panchayat Union market, Under 
section 104 of the Madras Panchayats Act, 1958, the Government have the power 
to apportion the income derived from Panchayat Union markets between the 
Panchayat Union Council and the panchayator order the payment of a contribution 
‘ in respect thereof to the panchayat or the Panchayat nion Council, as the case 

may be. In 19680, the contribution payable under this section was ordered to be 
paid to the ene Pan Baya Board and i was see ara per cent. It was 
accordi ing paid for some years. In 1965, an or passed raising 
the pe Ais to 40 per cent. and dividing it between the petitioner panchayat 
board and the Perundurai Panchayat Board. It is against this order that this 
writ petition is filed. 

I am of opinion that the petitioner Panchayat Board is entitled to succeed. 
When section 104 Vera of the income being apportioned between the Panchayat 
Union Council and the panchayat or the payment of a contribution in respect 
thereof to the panchayat or the Panchayat Union Council as the case may be, the 
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Panchayat referred to can be only the panchayat within whose jurisdiction the 
market is being held. There must be some nexus between the market and the 
panchayat in order to justify the payment of contribution to or the apportionment 
n that panchayat and the panchayat union. There is no such nexus in this 
case between the perundurai Panchayat Board and the market. To hold otherwise 
on the ground that the singular includes plural, would mean that it would be open 
to the Government to direct the payment of a portion of the contribution not merely 
to the Perundurai Panchayat Board but to any number of Panchayat Boards within 
the jurisdiction of the Perundurai Panchayat Union. Of course, the petitioner 
Board has no right to claim that any particular, percentage of the income should 
be paid toit. It cannot object if the Panchayat Union Council makes any payment 
fo the Perundurai Panchayat Board except to a portion of the contribution or 
apportionment under section 104. Therefore, if the Government, instead 
of fixing the portion payable to the Panchayat Board at 40 per cent. and ordering 
it to be divided equally between the petitioner Panchayat Board and the Perundurai 
Panchayat Board had merely fixed it at 20 per cent. or even 10 per ceat. and ordered 
it to be paid to the petitioner Board, the petitioner Board can have legally no grei- 
vance, The right of the petitioner-Board to object to any portion of the contribu- 
tion or an apportionment under section 104 arises from the fact that such contri- 
bution or apportionment is payable only to the Panchayat within whose jurisdic- 
tion the market is held, or as I already pointed out, the Panchayat which has a 
nexus with the market. As a payment is made to the Panchayat which has nexus 
with the market, no objection could be taken to the payment to any other Panchayat 
having a similat nexus. But objection could be legitimately taken to payment to 
a ‘Panchayat which has no nexus with the market. It follows, therefore, the that 
petitioner is entitled to succeed in this writ petition. It is unnecessary to point 
out again that it is open to the Government to restrict the percentage of contribu- 
tion payable and make it payable only to the petitioner pancha at board, in which 
case, the petitioner can have legally no grievance. There be no order as to 
costs. 
V.M.K,. — Writ Petiiion allowed, 


, - [FULL BENCH] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. K, VEERASWAMI, Chief Justice, Mr. eon M. NATESAN AND 
Mer. Jusrios B. 5. SOMASUNDARAM.  , 
Muthuraj Koilpillai ; l .. Petitioner” 
D. : 
Esther Victoria Kannammal a. Respondent. 


Divorcs Act (IV of 1869), sections 18 and 19—Decluration of nullity of marriuge on the 
ground of impotencp—Impotency, what ts. 
Impotency is not necessarily to be confined to the physical inability of one or 
the other of the spouses to have sexual intercourse. Jt may cover also such a 
- condition, either of the mind or of the physical condition of the person, which 
' renders normal sexual intercourse impracticable so as to reach its completion. 


The evidence on record i in the-instant case shows that the plaintiff could not 
at the time of marriage and on the date he instituted have the suit sexual inter- 
course with his wife the reason being the latte:’s hysteria or mental depression. 
It is thus clear that the wife was suffering from such a mental a which 


though it did not amount to lunacy bordered on impotency justifying the t 
. of a declaratioa that the marriage is null and vold under section 19 of 


Divorce Act. 


Case referred by the District Judge, Tirunelveli in his letter D., No. 4390, © 
dated 18th June, 1968 for confirmation by the High Court under section 20 of the 


* Matrimonial Gaso. No, 8 of 1968, ' grd November, 1969. 
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Indian Divorce Act the decree nisi dated Sth April, 1968 and passed in O.S. No. 
64 of 1967 on ‘his file. f i 


K., Ramaswami, K. R. Subramania Ayyar, and Mrs. A. Surojini Bai, for Petitioner. 
L. Balamukunda Das, for Respondent. 
The Judgment of the Court was delivered by 


Veeraswami, C. J.—Ths matter comes before us on a reference under section 20 
of the Indian Divorce Act. The District Judge of Tirunelveli has declared the 
marriage between the plaintiff and the defendant as null and void and granted a 
decree of divorce subject to confirmation by this Court, i 


The plaintiff and the defendant were married on 5th June, 1968, in St. Michael’s 
Church, Polnaickenpatti, Tuticorin, acco: ding to Christian rites. There can be no 
dispute about this. According to the plaintiff, on the very night of the marri 
it was found that the defendant could not have sexual intercourse with him as she 
was pushing him aside and finally jumped out of bed. He would say that this was 
due to insanity and at the time of the marriage he did not know about it. The 
next day the defendant was removed by her mother to her place for treatmegt and 
bringing her back. But the defendant never came back. It appears the defendant 
was working as a mid-wife for some time in the primary Health Centre, 
Thiruvengampet. But we find that she was discharged from service with effect 
from 28th June, 1958, as she was suffering from manic depressive psychosis, The 
proceedings of discharge from service were issued by the District Medical’ Officer 
of Ramanathapuram. The record does show that after the marriage the defendant 
left her husband and never returned to him thereafter. The plaint was preceded 
by a notice issued by or on behalf of thé defendant in which it was alleged that the 
plaintiff had deserted her and that he was liable to pay her maintenance at a certain 
rate. In the plaint, while setting out the facts which we have mentioned; the plain- 
tiff asserted that in view of her continued ae from manic depressive psychosis, 
she was not in a position to perform the duties of marriage and that she was unfit 
for married life, ant she is an educated girl having studied up to School Final. 
He also stated that rince the ee had not been consummated because of the 
defect, the marriage was null and void. That there was no collusion or connivance 
was averred. i , , a 

The District J in view of Jayaraj V. Seeniammal}, took coercive steps to 
secure the presence of the defendant to give evidence in Court. When she was 
arrested and brought before Court, she gave evidence. _ In the light of her evidence 
and on the other materials available the District Judge found that the defendant 
was suffering from the disease abovementioned and that she was unfit to discharge 
her marital obligations to her husband. He, therefore, declared the marriage to 
be null and void. l : 


We have carefully considered the matter and are of opinion that the District 
Judge was right in granting a decree, though we think it should be sustained on a 
different reasoning. Since the matriage was on 5th June, 1958, and the discharge 
of the defendant from.service was with effect from 8th June, 1958, there is every 
probability that the defendant at the time of her marriage did suffer from manic 
depressive psychosis. In her evidence, which appears to be cogent as far as. we 
Can sec, she was able to remember her marriage accoiding to Christian rites at 
Tuticorin and the fact that she never had sexual intercourse with her husband. 
She admitted that till then she had no desire to have sexual intercourse, though she 
wanted to have marital life. She was able to recall what precisely sbe was suffering 
from and mentioned the discase to be manic depressive paychogis. She claimed that 
she was all right at the time of her giving testimony and invited that she might be 
sent to a doctor for examination. ‘This examination was done by Dr. P. R. 
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Azeezullah on 27th January, 1968. The doctor was the District Medical Officer, 
Tirunelveli, at the time. The certificate says: ` 


«I am to state that Smt.: Esther Victoria Kannammal was admitted as in- 
patient in the Government Headquarters Hospital, Palayamkottai, on 18th 
January, 1968 for observation and discharged on 27th January, 1968. During 
the period of observation, she has been noticed to be morose mostly, answers 
questions sometime correctly and sometime irrelevantly. When questioned how 
long she has been in the Hospital she is not able to say. But she says that she 
had been here for two or three.days. She is not able to say why she is in the 
Hospital and has. no idea regarding the fact that she was sent by Court. 
She has a Vacant look. She seems to be unmindful of the environment and time. 
She is suffering from mental deprersion.” 


This shows that the defendant’s mental powers were so impaired as to make her 
unaware of, of even the time and surrounding and to have a vacant look. The 
mother of the plaintiff who gave evidence stated that on the day of the marriage 
her daughter-in-law was not amenable to sexual intercourse with her son aod it was 
coon to her that the defendant was insane because her behaviour appeared to 
be that of a person with insanity. She also stated that on the very next day of the 
matriage the defendant’s parents came and took her away. 


+ 


The doctor, who had given the certificate we mentioned, in bis evidence in 
Court was clearly of opinion that the defendant was not in a, position to discharge 
her marital obligations to her husband, 


Section 18 of the Indian Divorce Act enables a husband or wife to present a 
petition praying that his or her marriage may be declared null and void and the 
grounds on which such a declaration can`be obtained are specified in section 19. 
The first and the third grounds have relevance here, the former being that the respon- 
dent wás impotent at the time of the marriage and at the time of the institution of 
the suit and the latter is that either party was a lunatic or idiot at the time of the 

i The question is, which ground is made out ia this xare. The learned 
District Judge has not specified whether it was the one or the other ground that 
prompted him to grant the declaration. All that he stated was that the defendant 
was not in a position to discharge her marital obligations to her husband. That 
reasoning is hardly sufficient to sustain the declaration which he granted. 


This is not a case of idiocy at the time of the marriage, That is clear from the 
evidence, particularly of the.defendant herself. She was undoubtedly in a position 
to appreciate some of the questions at least put to her and answer them as far as 
she could. A reading of her evidence shows that there was nothing so serious 
with her mental faculties as to regard them as bordering on idiocy. Lumacy is 
a large term and includes several degrees of the mind. We are very doubtful 
whether, having regard to the defendant’s mental capacity, as we have mentioned 
above, she can be rightly termed as a lunatic. No doubt, she had a vacant look and 
was not in a position to appreciate her surroundings or time. It would appear 
from the certificate given by the doctor and his evidence put together that she bad 
lucid intervals, But one thing seems to be clear from the evidence on record, and 
that is that she was not in a position to discharge her marital obligations to her 
husband. While no declaration, as we think, can be given on the ground that the 
defendant was a lunatic or idiot at the time of the marriage, the question is whether 
the declaration granted by the District Judge can be supported on the ground of 
impotency both at the time of the marriage arid at the time of the institution of 
the suit. The evidence of the plaintiff’s mother, which we see no reason to reject, 
is positive that on the very day of the marriage she knew that the defendant was 
unfit to discharge her marital obligations due to her behaviour of running away from 
the bed ‘and also from the fact that the defendant’s parents, who were apparently 
aware of her deficiency, came the very next day and took her away. There is 
also this fact-that, according to the statement of the District Medical Officer, at 
the time of the defendant’s discharge from service, she was suffering fom manic 
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depressive psychosis, This disease as described by the Medical Dictionary and 
Health Guide by Dr. F. A, Edwards and A, W. Durham is: 


“A montal disorder in which excitement and depression may alternate 
over a period of weeks, months, or even years, Can render a person unfit for 
employment, but given a little consideration. mild case are employable. Severe 
cases may have suicidal tendencies.” 


This definition of the disease does not enable us by itself to conclude that.the defen- 
dant was suffering from impotency. But the other facts seem ‘to tend towards that 
effect. What happened on the first day of her marriage and her position since then, 
her own admission in the evidence that she was unable to fulfil her marital obliga- 
tions to her husband and the medical examination immediately thereafter as a 
result of which the doctor gave the opinion that she was not in a position: to dis- 
charge her marital obligations—all these taken together show that she was sufferi 
from such a mental depression which, though, not amounted to lunacy, bord 

On Impotency. 

Impotency is not necessarily to be confined to the physical inability of one or 
the other of the spouse to have sexual intercourse. Jt may, in our opinion, cover 
also such a condition, either of the mind or of the physical condition of the person, 
which renders normal sexual intercourse impracticable so as to reach its completion. 
In K. Balavendram v. S. Harry, Rajamannat, C.J., who spoke for the Bench, 
observed: 

“ Impotency has been understood by Judges in England in matrimonial cases 
as Meaning incapacity to consummate the marriage, that is to say, incapacity 
to have sexual intercourse, which undeniably is one of the objects of marriage, 
The -question is, what does ‘ sexual intercourse’ mean? We cannot do better 
than refer to what has been considered to be the leading decision on this topic, 
namely, D. E. v. A. G.%. In that case, the husband prayed for a declaration of 
nullity of his marriage with the respondent who was married to him on the 

ound that carnal consummation was impcssible by reason of malformation of 
wife’s seXual organ.” 

Dr. Lushington dealt with the point and stated, as extracted in the citation under 

consideration : 

“‘ every one was agreed that in order to constitute the marriage bond between 
two persons, there must be power, present or to come, of sexual intercourse...... 
sexual intercourse, in the proper meaning of the terms, is ordinary and complete 
intercourse; it does not mean partial and imperfect intercourse; yet, I cannot go 
to the length of saying that every degree of impe: fection would deprive it of its 
essential character, There must be degrees difficult to deal with; but is so imper- 
‘fect as scarcely to be natural I sbould not hesitate to say that | y speaking, . 
it is not intercourse at all...... If there be a reasonable probability that the 

- lady can be made capable of a ‘ verad coupia’ of the natural sort of coitus, though 
without power of conception I cannot pronounce this marriage void. Tf, on 
the contrary, she is not and cannot be made capable of more than an incipient, 
imperfect and unatural coitus, I would pronounce the marriage void.” 


The case Rajamanner, C.J., was considering left the learned Judges with no doubt 
that the marriage could not be consumated in the ordinary and normal way on 
account of an abnormality on the respondent. 


Now, in this case, there is no such outward physical disability. On account 
of he: mental disease it was impossible for the plaintiff to have intercourse with 
the defendant both at the time of the marriage and algo at the time he instituted the 
suit. That, we think may justifiably be brought under the head of impotency in 
law. 
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Rayden on Divorce, gth edition, at page 112, says: 


“ The presence of a physical structural defect is not essential, The statement 

by Lord Penzance to the contrary in T. v. M.', is no longer law........-. F 

The basis of the Court’s interference is not the structural defect, but the impracti- 
cability of consummation.” ; 


The learned author goes on to point out that disability arising from mental or 
moral causes is sufficient, such as hysteria. We are inclined to accept this view as 
valid in order to bring the case under the ground of impotency. This view receives 
support as well from Kishore Sahu v. Snehprabha Sahu*, There it was held that incapa- 
city in the woman for sexual intercourse need not be physical and that it may be 
due as well to mental or eee causes. It was further pointed out that all that 
was required was an invincible repugnance to the act of intercourse cither generally 
or with the particular man. The evidence on record in this case shows that the 
plaintiff could not at the time of the marriage and on the date he instituted the suit 
have sexual intercourse with the defendant, the reason being the latter’s hysteria of 
mental. depression, 

"On that view, we confirm the ‘declaration that the marriage of the plain tiff 
and the defendant was null and void. 


VK aa Order accordingly. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction.) 
PRESENT :—Mr. M. ANANTANARAYANAN, Chief Justice AND Mr. Jusrice 
M. NATESN, ; 
A. Sanjeevi Naidu and others .. Patitioners* 
0. 
The Madras State Transport undertaking by its Director .. Respondents, 
Motor Vehicles Act (IV of 1939), sections 68-C and 58-D—State transport undertaking run 
by Stats Governmer t—Schems of nationalisation of road transport services by—Formation 
of requisite opinion under section 58-C and initiation of scheme—Competent axthority— 
Director of the Sicte transport undsrtaking tf competent. a 
Constitution of India (1950), Article 226— Writ of prohthition—When issuss. 
Evid.nce Act (I of 1872), sections 123 and 124—Claim of privilege under—Scope. 
Per Ancntanarayanan, C. ].—Where a State transport undertaking is carried on by » 
a State Government, whatever may be the case where the State transport under- 
- taking is of a different description, such as a municipality or a corporation or a 
company controlled by Government or a distinct road transport corporation, 
it is this undertaking which has to form the opinion under section 68-C and frame 
and-notify the scheme. Some particvlar individual even though he may be the 
_ chief executive officer of this undertaking cannot form an opinion and frame and 
publish the scheme, unless under the rules of business or by some delegation of 


power or function, he is clothed with the authority to do so on behalf of the State 
Government, which carries on the undertaking. 


The Director of the State transport undertaking of Madras who is only the 
executive head of this undertaking and thereby the head of department, cannot 
possibly arrive at this opinion and frame and notify the scheme, under the rules 
of business and the actual conduct of the business of Government of Madras, 
He may certainly send up proposals and prepare a draft. But until and unless 
these acts obtain the approval of the Government or which is the same thing, of the 
State transport undertaking carried on by the Government. which approval has 


peA 
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clearly to be intirnated through the concerned Secretary ‘to the Government, the 
Director’s proposal can only remain a proposal for action under section 68-C. 
He cannot, himself assume or arrogate to himself that function. 
Kalyan Singh v. Stats of U.P., (1963) 1 S.C.J. 50: AIR. 1962 S.C. 1183, 
Relied on. - 

Where the power is conferred upon some particular body and without any 
statutory authority that body allows some officer or employee to exercise it, that 
would be illegal and beyond the delegation. Hence if the proposals had been 
sent by the Director of the State transport undertaking including the draft 
scheme, and the proposed scheme had been approved by the State transport 
undertaking carried on by the State Government, which in effect, means the 
approval of the Government, then further procedure under the scheme would 
be perfectly legal, But where, as in the instant case, the Director assumes that 
ho 1s the State transport undertaking carried on by the Government, which he is 
not, and merely as the head of a department without any authority express or 
implied to act for the Government in the matter, framed and published the scheme, 
he must certainly be held to have quite exceeded his power. A writ of prohibi- 
tion must necessarily issue to restrain him from doing anything further, on such 
a notified scheme, 

A writ of prohibition issues cx debito justitias, where absence of jurisdiction can 

be demonstrated. ; l 

Per Natesan, J—Where a transport under taking is carried on by the state . 
Government, it is the State Government which is the State transport undertak- 
ing which has to form the requisite opinion under section 68-C of the Motor 
Vehicles Act. 

Kalyan Singh v. State of U.P., (1963) 1 §.C.J 50: AIR. 1962 S.C. 1188, 

Relied on. l 

When their Lordships of the Supreme Court observed, in Kalyan Singh’s 
ease, (1963) 1 S.C.J. 58: ATR. 1962 S.C. 1183 that the opinion of the 
State transport undertaking must necessarily be that of the Government 
which ran it, State Government was located the power and authority 
to form the requisite opinion for the statutory entity, the State transport 
undertaking. To say that the State Government must form ‘the opinion or 

_ make the decision wherever an opinion or decision of the State transport under- 
`` taking is called for is not to ignore that the Act contemplates two distinct entities, 
the State transport undertaking and the State Government. It is localising 
the decision making faculty'-of the undertaking, speaking figuritively, legally 
locating the brain or mind of the undertaking. Where a State directly runs an 
undertaking, it can only be through a department of the Government or a’ parti- 
cular officer. The overlapping of functions on the one hand and the necessity 
for preserving the principles of natural justice on the other whea the State Govern- 
ment functions as quasi-judicial authority under seciton 68-D between the under- 
mg and the private operators, cannot affect the legal concept underlying the 
principle enunciated by the Supreme Court that the opinion of the decane ied 
defined undertaking must necessarily be that of the State Government whic 
runs the undertaking, ` : 

It is not stated in the instant case that the Director of the State transport under- 
taking of Madras had been specifically invested with the power required for 
forming an opinion and mg a scheme under section 68-C. The mere fact 
that he is the chief executive officer of the transport department of the Govern- 
ment, does not enable him to act as if he were the Government, That is not the 
way that Government business is done in a democratic State. 

A policy decision of the Government broadly setting out the policy in regard 
to nationalisation of transport services is not the same thing as the precedent 
opinion called for under section 68-C for putting a draft scheme. Such setting 
out of policy decision would not authorise the Director of the State transport 

- und to Initiate the scheme, Nor would a general authorisation of the 
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Government permitting the Director to nationalise the routes without prior 
approval of the Government would be sufficient for this purpose. 

Functions or duties vested in the State Government by a statute may be exer- 
cised by subordinates, where there is statutory power of delegation or there has 
been due authorisation under the rules of business framed under Article 166 (3) 
of the Constitution of India. The Governor may allocate such statutory functions 
including matters to be dealt with under the subjective satisfaction of the Govern- 
ment to the Mmisters by making rules under Article 166 (3) of the Constitution. 
The Minister in charge may, under standing orders, provide for disposal of the 
cases in his department. Where there is no provision under law for delegation 
and the power is vested in the Government, the Government business rules have 
to be followed for the due exercise of the powers. Subordinate officers may be 
authorised only in accordance with the rules of business framed under Article 
166 of the Constitution and not otherwise, authorisation by statute being another 
available way. 

In the present case admittedly the scheme of nationalisation finalised for publi- 
cation by the Director of the State Transport undertaking, was not placed before 
the concerned Minister for his approval ; nor is it clatmed that a secretary of the 
concerned department empowered under standing orders accepted the scheme 
for publication under section 68-C. The stand taken by the Director of the State 
transport undertaking was that it was unnecessary at that stage to refer to the 
Minister or to the Government. There has been a serious misconception in the 
matter and in the result the condition precedent for the initiation of the scheme 
are totally absent in this case. The appropriate authority had not formed the 
requisite opinion before preparing the scheme. Nor did the appropriate autho- 
rity prepare the scheme for its valid publication. The scheme as prepared and 
published lacks legal sanction behmd it and the further proceedings on such a 
scheme, inviting objections from parties affected and judicial enquiry thereon arè 
futile proceedings wholly devoid of jurisdiction. 

A matte. in respect of which (affairs of State in the instant case), privilege is 
claimed and sustamed cannot be on the record and cannot be brought in as 
evidence in the case. 

‘Petitions under Article 226 of the Constitution of India, 1950 ckalıngiLg 
the validity of the scheme promulgated by the Madras State Transport únder- 
taking represented by its dircctor and seeking to restrain the authority from 
proeceding further. 

M.K. Nambiyar for K.K. Venugopal and V.M. Manivannan, V.P. Raman and G.S. 
Prakasa Rao, for Petitioners. 

The Advocate-General (K. Narapanaswamt Mudaliyar) and S. Mohan (Assistant 
Government Pleader), for Respondents. 

The followmg Orders were made . ` 

Anantanarayanan, C.J.: —These writ proceedings involve, essentially, the validity 
of a scheme said to have been framed and promulgated by the first respondent, 
namely, the Madras State transport undertaking, here represented by its Director, 
Mr. T.V. Venkataraman, under section 68-C of the Motor Vehicles Act, 1939 
(Chapter TV-A). The writs seek to restrain both the first respondent and the State 
of Madras (second respondent), from proceeding further with this promulgated 
scheme, under the relevant sections of the law, on the grounds exhibited in the writ 
petitions. As is well known, and I do not think that it is necessary, for this purpose, 
to proceed into the history of the prerogative writ of prohibition in the United King- 
dom, a writ of prohibition issues ex debito justitiae, where absence of jurisdiction 
Can be demonstrated ; it is not the power to nationalise the road transport service 
which is in issue, nor the scheme of the relevant sections ; what is claimed is that 
the promulgated scheme is altogether void, and lacking in jurisdiction. When that 
is the case, it is for the State Government, carrying on the State t undertak- 
ing, to promulgate the scheme in a valid manner under section , and then to 
proceed further, The writs prayed for are thus.to be strictly limited in their dura- 
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tion, and scope. Indeed, Mr. M. K. Nambiyar for the petitioners did not dispute 
that this identical scheme, whatever might be the subsequent objections thereto 
under section 68-D, and whatever vicissitudes it might suffer under section 68-E, 
at a subsequent stage, could be again validly notified in which case, the right to 
further procedure under the scheme would be legally unassailable. 


My, learned brother is delivering a separate-judgment of extensive traverse, 
dealing in considerable detail with the vicissitudes of the arguments advanced by 
the learned Advocate-General on behalf of both the respondents, during a protracted 
hearing; how the defences to the prayers in the writ proceedings were varied from 
stage to stage, in the affidavits, so as to be hardly compatible with each other; how, 
at a subsequent stage, the defence has been evolved that Mr. T.V. Venkataraman 
has framed and notified the scheme, under some delegation of power which could 
render his act an act of the State Transport Undertaking carried on by the State 
Government ; how it has even been faintly suggested that this scheme had ministerial 
approval, 


His exhaustive analysis renders it unnecessary for me to cover the ground again, 
I shall limit myself to a clarification of the two main issues, which appear to me to be. 
Involved in these petitions. Firstly, we have here a scheme validly promulgated 
under section 68-C of the Act, by the State Transport Undertaking carried on by the 
State Government particularly bearing in mind the clarification by their Lordships 
of the Supreme Court in Kalyan Singh V. State of UP.1 Ifthe answer to this question 
is to be decidedly in the negative, then I am unable to see, whatever the merits of 
the scheme as framed, and however greatly in good faith Mi. T.V. Venkataraman 
might have acted, how the respondents could proceed further, under the relevant 
sections of the law, with a scheme altogether lacking in validlity. The only alter- 
native then would be to re-issue the scheme under section 68-C of the Act, with the 
impress or sanction of the requisite authority ; in other words, to convert it, by 
such re-issue into a scheme really promulgated by the State Transport unde taking 
carried on by the State Government. Secondly, there is the related question whether, 
under some delegation of power in the administrative correspondence made availa- 
ble to us, Mr. T.V. Venkataraman could claim that he was clothed with the neces- 
sary authority to express the satisfaction of the State Transport Undertaking carried 
on by the State Government, that 


*‘ for the purpose of providing an efficient adequate, economical and properly 
co-ordinated road transport service,” 


ft was necessary, in the public interest, to frame, notify and implement the scheme. 
It is, indeed not disputed by the learned Advocate-General thatitis the State Trans- 
port Undertaking carried on by the State Government that has to form this judgment, 
to frame the scheme, and to promulgate it in the manner prescribed by the mules, 
The precise difficulty is whether the scheme framed by Mr. T.V. Venkataraman, and 
notified with his signature, has this status notwithstanding the fact that Mr. T.V, 
Venkataraman is, indisputably, the Director or executive head of the State Transport 
Undertaking appomted as such. Obviously, this matter will have to be viewed from 
the perspective, either that the scheme as framed and notified is ex facis valid, or 
that, if it lacks this validity, it can be justified on the basis of a valid delegation of 
authority or function. There is also a third and related argument, put forward by 
the learned Advocate-General, that the policy of nationalisation was expressly 
approved by Government in G.O.Ms. No. 2007 (Transport) Industries, Labour and 
Housing, dated 17th June, 1967, and hence that we ought not to inhibit the igen 
dents from proceeding further with the scheme under the Act, when, at least, there 
has been this declaration of the intention of the Government to pursue this -policy 
to a finish, 


At the first blush, it might well appear as if the writ petitions are sought to be 
sustained and pressed home, upon a very technical or formal basis, Here it could 





1. (1963) 158.C.J. 50; AIR 19628.C. 1183. © 
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be argued, we have a scheme framed by Mr. T.V. Venkataraman, who is admittedly 
the Director of the State Transport Undertaking, and, as set forth in the counter- 
affidavit of Mr. Lakshminarayanan, Secretary to the Government in the Industries, 
Labour and Housing Department, by virtue of his office the head of the department. 
Mr, T.V. Venkataraman himself claimed that as the Chigf Executive Officer of the State 
Transport Undertaking, he was competent to formulate and ublish the scheme under 
section. 68-C of the Act. It could be contended that delegation itself is needless, 
and that, even if the view be taken that delegation of power is essential, the adminis- 
trative correspondence made available to us at least shows that, without the prior 
approval of Government, Mr. T.V. Venkataraman was permitted to flame and 
notify such a scheme under rection 68-C ; that is to say, he was permitted to act, 
in respect of this power under section 68-C on his own authority and in his own right 
But as I shall presently show, such a perspective misses altogether certain refincments 
which are both implied and expressed in the statute is , and in recent dccisions 
of the Supreme Court. Since this matter involves careful analysis, I do not think 
that any apology is necessary for proceeding at once into this aspect, which is really 
the heart of the controversy. . 


It is necessary, at the outset itself, to set forth verbatim (1) sections 68-A, 68-C, 
68-D and 68-E ofthe Motor Vehicles Act, (H) section 68 (1) of the Act (tit) rule 
294-C and rule 294-E of the Rules framed under the Act and (fv) the preamble 
to the scheme in form I, under rule 294-C, which was actually promulgated with 
the signature of Mr. T.V. Venkataraman. Since reference may be repeatedly 
necessary to the contents of these scctions and rules, I shall first set them forth before 
embarking in the analysis of the legal implications. l 


« 68-A° In this Chapter, uness the context otherwise requires: — - 


(a) ‘road transport service’ means a service of motor vehicles carrying 
passengers or goods or both by road for hire or reward ; 


- (6) ‘State Transport Undertaking’, means any undertaking providing road 
transport service, where such undertaking is carried on by,— 


(i) the Central Government or a State Governmtnt ; 


(if) any Road Transport Corporation established under section 3 of the 
Road Transport Corporations Act, 1950 ; 


_ (if) the Delhi Road Transport Authority established unde: section 3 of the 
Delhi Road Transport Authority Act, 1950 ; 


7 a ar E ae o any corporation or company owned or contiolled 
' e ptate ernment : 


= * La 4 wo) 


« 68-C, Where any State transport oS is of opinion that for the 
purpose of providing an efficient, adequate, economical and properly co-ordinated 
road transport service, it is n in the public interest that road transport 

_ services in general or any particular class of such service in relation to any area or 
route or portion thereof should be run and operated by the State Transport Under- 
taking, whethe: to the exclusion, complete or partial, of othe persons or otherwise, 
the State Transport Undertaking may prepare a schemo giving particulars of the 
nature of the srevices proposed to be rendered, the area or route proposed to be 
covered and such other particulars respecting thereto as may be prescribed, and 
shall cause every such scheme to be published in the Official Gazette and also in 
such other manner as the State Government may direct.” : 


“68-D. (1) Any person affected by the scheme published under section 68-C 
may, within thirty days from the dateofthe publication ofthe scheme in the 
Official Gazette, file objections thereto before the State Government. 


(2) The State GoVernment may, after considering the objections and after 
giving an opportunity to the objector or his representatives and the representatives 
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of the State transport undertaking to be heard in the matter, ifthey so desire, 
Approve or modify the scheme. 


(3) The scheme as approved or modified unde: sub-section (2) shall then be 
published in the Official Gazette by the State Government and the same shall 
thereupon become final and shall be called the approved scheme and the area or 
route to which it relates shall be called the notified area or notified route : 


Provided that no such scheme which relates to any inter-State route shall be 
deemed to be an approved scheme unless it has been published in the Official 
Gazette with the previous approval of the Central Government.” l 


“68-E. Any scheme published unde: sub-section (3) of section 68-D may at 
any time by cancelled or modified by the State Transport undertaking and the 
procedure laid down in section 68-C and section 68-D shall, so far asit can be made 
applicable, be followed in every case where the scheme is proposed, to bé modified 
as if the modification proposed were a separate scheme, 

w ™ x 


* "EL 


“68-I. (1 The State Government may make rules for the purpose of 
_ Carrying into effect the provisions of this Chapter. 
(2) In particular and without prejudice to the eai of the fo zoing 
power, such rules may provide for alkor any of the following matters, nam y :— 
(a) the form in which any scheme or approved scheme may be published 
under section 68-C or sub-section (3) of section 68-D ; 


(b) the manner in which objections may be filed under sub-section (1) of 
section 68-D ; 

(c) the manner in which objections may be considered and disposed of 
unde: sub-section (2) of section 68-D ; 

(d) the manner of service of orders under this Chapter ; 

(¢) any other matter which has to be, or may be prescribed.” 


“ Rule 294-C. Every scheme.for road transport service and every scheme pro- 
posing modification of an approved scheme prepared by the State transport under- 
taking shall be published by the State transport undertaking in Form I or I-A as 
the case may be, in the Fort St. George Gazettes. A copy of every scheme as proposed 
to be published in the Fort St. George Gazetie, shall be submitted to the Government 
by the State transport undertaking.’ 


“< Rules 294-E. Apart from the publication in the Fort Si. George Gazette, all 
schemes formulated by the State transport undertaking and all schemes approved 
or modified by the Secretary to Government, Home Department, on behalf of 
the State Government shall be published at least in one daily newspaper circula- 
ting in the area involved. Copies of the schemes shall also be put up on the notice 
boards of the Secretariat and offices of the State transport undertaking, the State 
Transport Authority and the Regional Transport Authorities concerned,” 


Preamble of the scheme promulgated. 

“ Whereas the State transport undertaking is of opinion that for the purpose 
of providing an efficient, adequate, economical and properly co-ordinated road 
transport service, it is necessary in the public interest that the passenger transport 
service in relation to the area/route specified in the Schedule I hereunder should 
be run and operated by the Madras State Transport Department : 


And whereas the State transport undertaking have prepared a scheme for the 
purpose, as set out in the Schedule II hereunder the same is hereby published for 
the information of the public as required under section 68-C of the Motor Vehicles 
Act, 1939.” | | | 

Before proceeding to the authorities upon the main ent, which arises on 

the framing and promulgation of the scheme by Mr. T.V. Va I would 
39 
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like to emphasise the implications of the ldnguage employed in several of the sections 
themselves. Those implications derive considerable reinforcement and authorita- 
tive support, from the observations of their Lordships of the Supreme Court in more 
than one decision, particularly in Kalyan Singh’s case’, As will be clear from a 
_ perusal of section 68-A, sub-clause (b), State transport undertaking may be of several 
categories. For instance, a State transport undertaking can be a road transport 
corporation established under section 3 of the Road Transport Corporation Act, 
1950—(section 68-A (b) (it)) ; it could be the Delhi Road Transport Authority ; 
it could be a municipality 01 a co1poration or company owned or controlled by the 
State Government. It could also be an undertaking carried on by the Central 
Government or an undertaking carried on by the State Government. In the present 
case, it is the State Government which carries on the State transport undertaking 
of Madras, and, indisputably, that undertaking is a part of Government, or a depart- 
ment of Government. . 


That is so, by explicit admission. Another important matter that we may note, 
at the outset itself, is that sections 68-C, 68-D, 68-E and 68-F provide for a conti- 
nuous statutory procedure of nationalisation of road transport. That procedure has 
to commence with the subjective satisfaction of the State Transport undettaking, 
upon several factors or ingredients, as Mr. Nambiyar has rightly stressed. 

first is. the objective of efficient transport service ; the second is adequacy ; the third 
is economical and proper co-ordination ; fourth is public interest, and the final 
factor is, whether such considerations involve the nationalisation of an area or route, 
totally aoe other persons such as private stage operators, or only to a partial 
extent. Though we have authority for the view that this satisfaction can be validly 
arrived at in any manner, of which Courts can take cognizance, and that such words 
as in the opinion of, need not be necessarily embodied in the'draft scheme, there can be 
no doubt whatever that this satisfaction must be shown to have existed, when the 
scheme was framed and promulgated. At least one decision of the Supreme Court 
supports the view that the presence or absence of such satisfaction, in respect of a 
statutory function which is an essential pre-requisite under the statute, is justiciable. 


If we suppose, for a moment, that the decision was not that of the State trans- 
port undertaking carried on by the State Government, nor could it be possibly 
characterised as a decision of that legal entity, but was merely the decision of a parti- 
cular officer, who could not, under the rules of business, take such a decision at all 
the formidable argument behind the writ proceedings emerges clear. For, if we 
assume lightly and in a superficial manner, that anybody who is the chief executive 
in such an undertaking could exercise such a statutory function, and that this is 

urely an argument of form and not of substance, then the statutory function could 
ve been exercised, not necessarily evén by Mr. T.V. Venkataraman, but by his 
assistant, or by any ministerial officer in the office, As I shall presently show, we 
have ample authority for the view that,these are not the implications of these sections, 
and that the exercise of the statutory function under section 68-Q, and the actual 
framing of the scheme in pursuance of the satisfaction, are matters of considerable 
importance, likely to affect tLe rights and interests of many private persons which 
cannot be left to the not empowered initiative of some particular officer, who has no 
sanction for his act. Ofcourse, if there is a valid delegatior of powe, that is another 
matter, and it may be good defence. Jt is not necessary to dwell much upon tules 
294-C and 294-E, or on the form of scheme published under the rules ; they are 
intended to carry out the implications of section 68-C, and derive their support 
from the substantive section. 


I shall ‘immediately proceed to a review of the authorities made available. to us, 
which throw some light on the question whether Mr. T.V. Venkataraman could 
have framed and notified such a scheme under section 68-C, as though these were the 
acts of the State transport undertaking carried on by the sia nena It 


-i 
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appears to me to be very clear that he could not have done so, and that even the 
delegation, or the purported delegation, relied on in the administrative correspond- 
ence, totally fails, when it is carefully scrutinised. 


In G. Nageswara Rao v. A.P.S.R.T. Corporation}, their Lordships were concerned 
with a situation, the essence of which could be stated in the following form. When 
the Hyderabad State came to an end in November, 1956, the road transport depart- 
ment of the Andhra Pradesh became the State transport undertaking, within the 
meaning of the Hyderabad Act, but that Act was in force only in the Telengana 
area. Chapter IV-A of the Motor Vehicles Act came into force in February, 1957, 
and, as this applied to the whole State of Andhra Pradesh, the Hyderabad Act was 
deemed to have been repealed by necessary implication. Their Lordships held that 
the fact that this undertakirig was at that time providing road transport service only 
in a part of the State, did not render it anytheless the State transport undertaking 
within the meaning of that term. The question arose in this case, whether the neces- 
sary element of subjective satisfaction could be shown to have existed.. In this case, 
the words in the opinion of were omitted, but the preamble to the scheme recited the 
other factors of efficiency, adequacy, economical and proper co-ordination and 

blic interest. Their Lordships held, in consequence, that to require anytbing 
further, by way of proof, was to carry technicality to a breaking point. ln this 
context, Arishnayya v. State of Andhra Pradesh*, may also be referred to. As tt e division 
Bench held in that case, the failure to mention the words ts of opinion, was not in 
any way fatal to the scheme. l aik: - 


In Kashi Prasad v. R. T. Authority?, a single Judge of that Court had to consi- 
der the ment that where the scheme was framed not by the transport depart- 
ment, but by the Government itself, this was contrary to section 68-C of the. Act. 
The learned Judge held, after an analysis of Articles 154, 162 and 166 of the Consti- 
tution, that state road transport was a matter falling within the executive power 
of the Government and hence that the action has really to be that of the Government 
.of the State, taken in the name of Governor, under the Articles of the Constitution 
and the rules of business. The matter received detailed exposition in Kalpan Singh’s 
Case‘, which I have already referred to. The situation in that case was the precise 
converse of the situation in these writ p j The scheme was initiated, 
framed and notified by the State Government, precisely as in Kashi Prasad v. R. T. 
Authority?. The argument was that it is the State transport undertaking, a distinct 
jurtal entity, which has to form the opinion and frame and publish the scheme, and 
- that, as the State Government acted in the case, the scheme was not valid at all. 
After setting forth the relevant provisions, their Lordships elucidated the legal 
implications in the following passages, at pages 1186 and 1187, which are of, consi- 
derable importance in the present context. I, therefore, feel that no apology is 
needed for setting forth these passages verbalim here. 


“The effect of the said provisions, insofar as they are relevant to the present 
inquiry, may be stated thus: The State transport undertaking is an undertaking 
providing road transport service which is carried on by the State or any other 
corporation or authority mentioned in section 68-A. The definition creates a 
statutory authority distinct from authorities which run it, This is made clear 
by section 68-C, whereunder it is the State transport undertaking that will have 
to form the requisite opinion. 

+ * “ . “ + + 


It 1s true that the provisions maintain a distinction between a State transport 
undertaking, and the State Government. - It is also true that the State Govern- 
ment has to hear the objections of the aggrieved parties and also the represen- 
tatives of the State transport undertaking before approving or modifying the scheme 


e 
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indicating thereby that the State Government has to decide the dispute that may 
arise between the two contestants. Though the functions of the different bodies 
are clearly demarcated in the case of undertakings run by corporations, there is 
overlapping in the case of an undertaking run by a State Government, ` This 
may lead to an anomalous position, but in practice it can be avoided, if the State 
Government creates a dopartment to be in charge of the undertaking and hears 

: the objections and approves or modies the scheme in a manner without violating 
the principles of natural justice. ; 


. A State transport undertaking means, inter alia, an undertaking run by a State. 
The statutory authority created is an und ing run by a State. The State 
can only run an undertaking through its officers, it may entrust the conduct of 
the transport service to a particular officer or to a department of the State, in 
either event, it is the State Government that runs the undertaking, The statutory 
authority, namely, the State transport undertaking has to form an opinion within 
the meaning of section 68-C of the Act, and the opinion must necessarily be that 
of the State Government which runs it. If the State Government running an 
undertaking forms an opinion, it can legitimately be said that the statutory autho- 
rity, i.e., the State transport undertaking has formed the opinion. 


a ba wW w ™ ` h 


The opinion must necessarily be formed by somebody to whom under the rules 
of business the conduct of the business is entrusted and that opinion, in law, will 
be the opinion of the State Government,” 


These passages cannot admit of any doubt in thei retation of section 68-C, 

or the application of that section of law to a situation of this kind. Where a State 
transport undertaking is carried on by a State Government, whatever may be the 
“case where the State transport undertaking is of a different description, such as a. 
-municipality or a corporation or a company Controlled by Government, or a distinct’ 
road transport corporation, it is this undertaking which has to form the opinion and 
frame and notify scheme, Some particular individual, like Mr. T., V. Venkata- 
Taman, even though he may be the chief executive officer of this undertaking, 
cannot form an opinion and frame and publish the scheme, unless, under the rules 
of business or by some delegation of power or function, he is clothed with the autho- 
rity to do so on behalf of the State Government, which carries on the undertaking. 
‘This point can be acutely illustrated by a simple a In the present case, 
we have a Government order, to which I shall make reference later, embodying a 
policy decision of Government that routes should be nationalised under a phased 
programme. But, obviously, the question whether it should commence at a parti- 
cular point of time, by the framing of a scheme under section 68-C, which routes 
should be taken up under that scheme, how far private operators should be permit- 
ted or totally exchided under the scheme of nationalisation, are all vital matters, 
än regard to which an opinion has to be formed, and the scheme has to be framed, 
by the State Transport undertaking carried on by the State Government, that is, 
by or authorisedly on behalf of the Government. Suppose this authority is lacking, 
-and Mr. 1. V. Venkataraman, in good faith, thinking that he has the authority to 
do this, frames and promulgates the scheme, but the State Government has a diffe- 
rent view about the actual timing of the policy, or the commencement of nationali- 
sation. The learned Adv eral conceded that, in such a contingency, ‘it 
will obviously have to be the view of the State Government that should prevail, and 
the scheme itrelf would not be valid. The weakest part of the affidavits filed before 
us, apart from the question of any delegation to which I shall separately refer, 
«concerns the right, authority or power of Mr. T. V. Venkataraman, to have arrived 
at this opinion, and to have framed the scheme at all. - 


As far as I am able to gather from the material made available to us, he has 
no such right or power, and he is simply not empowered to act under section 68-C, 


7) SANJEEVI NAIDU P. MADRAS STATE TRANSPORT (Anantanargparan, C.J.). 309 


in any such manner as to make that act that of the State Government or the State 
transport un ing carried on the State, Government, which is identical, 
in effect, according to the dicta in Kalyan Stngh’s case. If, it is argued, there is 
some implied location of the pawer in Mr. T. V. Venkataraman, merely because 
he is the chief executive officer of the undertaking, the simple answer to this would 
be that he is only the head of a department, according to the very averments in the 
counter-affidavits, Under the rules of business, which have been made available 
to us, and also according to the entire scheme of the administration of Governmental 
matters from day to day, as we understand it, the Minister in charge of the subject 
has to approve, or to take a decision, in every matter of any consequence; the con- 
cerned expresses this approval or decision and it is then the act of the 
Government. may learned brother has shown, in detail, the original argument 
of the learned Advocate-General did not at all amount to this, The argument 
simply was that Mr. T. V. Venkataraman, head of the road transport department, 
had formed the opinion, and framed the scheme, and that Government now stood 
by the scheme, so framed and notified. This is a far different thing, from a valid 
promulgation. The answer to it is the simple answer that nothing prevents the 
the Government, or prevented the Government, at any time during the protracted 
hearing of these petitions, from yee aa the scheme as that of the State transport 
wridertaking carried on by the State, and duly notifying it as such. Until this was 
done, it was very difficult to see how Government could proceed further, on the 
scheme framed and promulgated by Mr. T. V. Venkataraman, without due autho- 
rity; for Paes matter, his assistant or his chief ministerial officer.could equally pur- 
port to do so. 


In Messrs. Samarth Transpo v. T. B. Chavan?, an argument was put forward 
that Government could not both frame a scheme under section 68-C, and be the 
judge thereof under sections 68-D and 68-E, and that this would be violative of the 
principles of natural:justice. The learned Judges of the division Bench held, that 
there was no such implicit conflict in the situation which would make the Govern- 
" ment j in their own Cause, and, indeed, the solution to this is expressly set 
forth in Kalyan Singh's case}. Birajmohan Das Gupta v. The State of Orissa and others, 
need not detain us, because that related to the power of the transport controller 
to actually publish the scheme, and all that the decision held was that the publica- 
tion was Valid. Certainly, as pointed out by their Lordships, the prepared scheme 
has to be published by State transport undertaking, and any requisite officer 
could do so, in the Gazette. The present attack is the far more substantial one, 
that Mı. T. V. Venkataraman, by himself, could not aniive at this opinion, under 
section 68-C, and frame and notify the scheme. In any event, vnless some autho- 
rity is shown, which would render these acts of his, the acts of the State Government 


sa a on the undertaking, they are necessarily lacking io sanction, and, therefore, 
invalid. i 


A similar sıtvation arose in Chandra Kishore v. State of U. P.4, before Oak, J- 
The argument was that there was no State transport undertaking as such in Uttar 
Pradesh, and that the notification of the scheme was not in the prescribed form; 
those arguments were met and repelled by the learned Judge. 


This may be the convenient context, for reference being made to Articles 162 
and 166 of the Constitution and in the rules of business, as made available to us, 
and further to the question whether ex facie, Mr. T. V. Venkataraman, could claim 
that he had the requisite power to arrive at the opmion and frame the scheme, 
under section 68-C. As regards the formation of the opinion, the point that I would 
like to stress is not that the preamble, as published, is not adequate; on the contrary 


k 
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it is in a form, which includes the ingredients under section 68-C, and whether .the 
words in the opinion of are stated or otherwise, will not be relevant. But there is 
the very important point here, that the existence or non-existence of such an element 
of satisfaction or formation of opinion, is certainly justiciable. A decision of great 
importance, in this context, is Hamdard Dawakhana v.. Union of India’, Their 
Lordships observed at page 1172: -> l 


-““Mr.: Pathack contends, and rightly, that the condition prescribed by the Ist 
part of section 3 (1) of the Act is a condition precedent (fcrmation of opinion of 
necessity or expediency) and it is only when and after the said condition is satis- 
fied that the power to issue a regulatory order can be exercised by the’ Central 


Government: .......... It is true, as Mr. Pathack contends, that in the absence 
of any specific averment. .....n0 presumption can be drawn that such an opinion 
bas: been formed iesse rinri ae 4 


In the present cases, the issue can be expressed in this brief argument. Some 
one, authorised to do so, has to form ths opinion on behalf of the State Government 
carrying on this undertaking, and to frame the scheme. Ali the matters that the 
scheme deals with, namely, the precise routes taken up for nationalisation, the 
inclusion or exclusion of private operators, in whole or in part, etc., are vital matters, 
to be considered by the same authority. Apart from the administrative corres- 
pondence about delegation of power or function, which I shall, for the moment, 
segregate, Mr. T. V. Venkataraman, had no power to form this opinion, and to 
frame the scheme, as I undersand the rules of business and the actual administra- 
tion of the Government. There is considerable confusion about the impact of 
the rules of business framed under Article 166 of the Constitution. A copy of the 
rules has been made available to us, and it is very clear that, under the rules, different 
subjects have to be allocated, as between the different Ministers; in other words, to be 
included in the a as portfolios.- Only a very partial list of the subjects, as 
sup to be inclusively classified for such allocation, has been made available 
to Court. Certainly in this truncated or incomplete list, Tiansport and nationalised ` 
transport are subjects allotted to the Minister for Public Works, M (W), and, accord- 
ing to Mr. Lakshminarayanan, this subject has to be dealt with by this Minister, 
and he is the concerned Secretary.' This matter itself is in considerable doubt, 
for Mr. Nambiyar has placed before us certain material to show that Motor Vehicles 
Aci is a classified subject, and, undoubtedly, the exercise of the power under section 
68-C would appear to fall under this category. Very probably, Nationalised trans- 
fort is a subject, the content of which can oaly be related to the point of time after 
the scheme has been finally published under sections 68-D and €8-E, and not before. 
Further, accepting, as argued by the learned Advocate-General, that different 
Secretaries may function under the same Minister for differing subjects or branches, 
still Mr. Nambiyar has been able to show that rules promulgated under the Motor 
Vehicles Act, or the State amendments themselves, have been Gazetted with the 
signature of the Home Secretary, and not Mr. Lakshminarayanan. 


However that might be, Mr. T. V. Venkataraman, who is only the executive 
head of this undertaking, and thereby the head of department, cannot possibly 
arrive at this opinion, and frame and notify the scheme, under the rvles of business, 
and the actual, conduct of the business of Government. He may certainly send up 
proposals, and prepare a draft. But as I understand it, until and unless these acts 
obtain the approval of the Government, or, which is the same thing of the State 
transport undertaking carried on by the Government, which approval has clearly 
to be intimated through the concerned Secretary to the Government: Mr. Venkata- 
raman’s proposal can only remain a proposal for action under section 68-C. He 
cannot, himself assume, or arrogate to himself that function. 


a 
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On the matter of the importance of this principle, as a question of law, Mr. 
Nambiyar has referred to the well-known decision, Commissioner of Police, Bombay v.- 
Gordhandas Bhanji’. On the facts in that case, it was the Commissioner of Police, 
certainly a person subordmate to Government, who was vested with the authority 
to grant or revoke a licence. It was held that the State Government could not 
usurp this function or discretion; such an act would be invalid. In Godavari V. 
State of Maharashtra, the question has received elaborate treatment whether the 
satisfaction, on behalf of the State Government, should be that of the Governor, or 
could be that of the Home Minister. In this connection, I may also refer to King 
Emperor v. Sibnath Bansrfi?, where the Judicial Committee dealt with rule 26 of the 
Defence of India Rules, in the light of sections 49 and 59 of the Government of 
India Act, 1935 corresponding to Article 166 of the Constitution. Two passages 
from authoritative treatises have also been relied on. The first is, Administrative 
Law by J. F. Garner (1963) edition), pages 112 and 113. This deals with procedural 
ultra vires, and refers to Vins v. National Dock Labour Board‘, for an act beyond the 
scope of the delegation. The author points out that procedural ultra vires under 
the several categories relating thereto, l 


“ applies, in short, to all persons who are empowered by statute to do anythmg.” 


Another passage of great interest is Administrative Law by H.W.R. Wade (1961) 
edition), page 51 which also refers to Vins’s case‘, and it rests on the broad statement 
that where the power is confered upon some particular body, and without any 
statutory authority that body allows soms officer or employes to exercise it, this would 
be illegal, and beyond the delegation. These authorities are pertinent to the present 
context, for, if the proposals had been sent by Mr. T. V. Venkataraman, including 
the draft scheme, and An proposed scheme had been approved by the State transport 
undertaking carried on by the State Government, which, in effect, means the approval 
of the Government, then further-procedure under the present scheme would be 
perfectly legal. But where Mr. T. V. Venkataraman assumes that he is the State 
transport undertaking carried on by Government, which he is not, and merely as 
the head of a department, without any authority, express or implied, to act for 
Government in this matter, frames and publishes the scheme, he must certainly 
held to have quite exceeded his power. Writs of prohibition must necessarily 
issue to restrain him from doing anything further, on such a notified scheme. 
Matters, of course, Can easily be set right, by the re-publication of the scheme 
as ono having the approval of Government carrying on the State transport under- 
taking, as we repeatedly pointed out to the learned Advocate-Genéral, during the 


course of arguments. 


Before dealing with the delegation, I might deal very shortly with G.O.Ms. 
No. 2007, dated 17th June, 1967, since that has been relied upon. Certainly, 
this proceeding does embody the opinion of Government approving the policy of 

nationalisation. It also embodies the decision of Government with regard to the 
i ries of routes that must be nationalised. There is the further decision that 
they should be nationalised as and when ths permits of the private operators expire and 
this Government order probably does empower Mr. T. V. Venkataraman to take 
all proceedings, at the proper moment, for drawing up schemes including the pream- 
bles thereto, and obtaining the approval of Government. But it has to be carefully 
noted that this Government order is not equivalent to any decision of the Govern- 
ment under section, 68-C of the Act. It is very explicable preliminary decision 
thereto, but the Government order is not the commencement of any part of the 
statutory procedure under sections 68-C, 68-D and 68-E of the Act, including the 
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most initial one of the framing and the notification of a scheme, by the State transport 
undertaking. The argument of the learned Advocate-General that this Govern- 
ment order would be sufficient compliance with section 68-C, cannot at all be accep- 
ted. . For, it is not referable to that statutory provision at all. It is what it purports 
to be, purely and simply, a record of a policy decision. 


Having discussed these aspects so far, I propose to deal very briefly indeed with 
the matter of the actual delegation, for two reasons. Firstly, my learned brother 
is dealing with it in great detail, and I cannot add anything to his exhaustive treat- 
ment, Secondly, it appears to me that the point involved is a very simple one, 
what is the effect of the administrative correspondence that has been made available 
to us? If the effect of this correspondence is not to establish any valid delegation 
of power or function to Mr. T. V. Venkataraman, which would have enabled him 
to act under section 68-C on behalf of the State transport undertaking, then I am 

ite unable to see how this material is really germane to the purpose, or what 
er use we can make of it, As Mr. Nambiyar points out, once we concede that, 
in the care of a State transport undertaking, as this is, carried on by the Govern- 
ment, Government must form an opinion and notify the scheme, thou through 
their officers, then any peg aces of such a statutory power must either be derived 
from the statute itself, or from the rules thereunder. In the case of a statutory 
power or function, it is obviously desirable that delegation should be derived from 
the statute itself, be referable to it, and be limited to the scope of the phraseology 
used in the statute. 


There is no such delegation here, and this is conceded. For instance, if we 
assume that there is some independent State transport undertaking, of one of the 
categories mentioned in section 68-A, and a clerk of this undertaking purports to 
exercise the power in section 68-C, it will at once be obvious that this can be valid, 
only if it is sustained by an express delegation on the part of the officer who is empo- 
wered to act as representing the undertaking. What has really happened in the 
present cases is very clear the several documents, concerning one or two of 
which privilege was fleatingly claimed at one stage of the ents, but which 
have now been finally made‘available to Court. It appears that, with regard to 
the implementing of the policy of nationalisation, Government authorised an ad hoc 
committee by G.O.Ms, No, 2008 (Tpt.), dated 17th June, 1967. This included the 
Director of Transport, Mr. T. V. Venkataraman, the Secretaries to Government, 
Home and Finance and several other da p officers, It is clear that the 
Director, Mr. T. V. Venkataraman, prayed a general order issued might be 
by Government, permitting him to nationalise the routes. Committee seems to 
have approved this procedure and Mr. Lakshminarayanan, Secretary to Govern- 
ment, put up a brief note about this to the Minister for Works, We are assuming, 
for the moment, that the Minister for works, had power to deal with matters under 
section 68-C, though this is extremely doubtful: Motor Vehicles Act is a distinct 
subject, and it is not, and has never been, included in his portfolio, as far as we can 
judge. However that might be, I note that Mr. Lakshminarayanan sent a demi- 
official letter, dated 4th July, 1967, to Mr. T. V. Venkataraman, agrecing to his 
request for framing and notifying schemes without prior approval of Government. The 
words you may take action accordingly follow this sentence. As far as we are able to 
judge, this cannot amount to any delegation of the power to arrive at an opinion 
unde section 68-C, and to take action accordingly, including the vital aspect of 
the degree to which private operators on the routes to be taken up for nationalisa- 
tion are to be allowed to operate further, or are to be totally prevented from doing 
so. Where the statute and the rules are silent about any such delegation, and that 
is indisputably so, such vague languago, which amounts, in strict interpretation of 
the phraseology, only to the promise that Government will not repudiate any 
such act is clearly not a delegation of the statutory power which Courts can recog- 
nise. The Government merely agreed that Mr. T. V. Venkataraman, may act 
in this matter without their prior approval or sanction; conceivably this can 
amount to an assurance that Government will subsequently ratify his acts, But 
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this is the crux of the question. Until and unless Government accords such ratifi- 
cation and adopts the scheme as that of the State Transport Undertaking it cannot- 
be said that there is a scheme validly promulgated under section 68-Cw--It is for 
this reason that we repeatedly pointed out to the learned Advocate-General that 
all that is required is a publication of the scheme of Mr. T. V. Venkataraman, in 
tact and as it ap , under the authority of Government. Once that is done the 
further steps under section 68-D (1) would follow and objections will have to be 
filed within thirty days of this. But until it is done, I cannot accept that there is 
any scheme in existence, which represents an act, under section 68-C, by the State 
ergo Undertaking carried on by Government within the scope of Kalyan 
ingh’s case}, 


The writs of prohibition which we direct to issue are, thus, of a restricted scope 
and duration. They will operate only until the State Transport Undertaking carried 
on, by the Government promulgates this scheme, that is, until it is made an act of 
the State Government, which carries on the undertaking. The moment that is 
done, the writs of prohibition can no longer be operative, and the further procedure 
will have to inevitably follow. . 


Natesan, 7.—In this batch of writ petitions under Article 226 of the Consti- 
tution certain passenger bus transport operators’ question the validity of a scheme 
for nationalisation of certain bus routes published in the Fort St. Ceorge Gazette 
dated 26th July, 1967, under section 68-C of the Motor Vehicles Act (Central 
Act IV of 1939), and pray for the issue of writs of prohibition, prohibiting further 
proceedings under the proposed scheme. The principal ground of challenge to 
the scheme is that as the appropriate authority—according to the petitioners the 
State Government—has not formed an opinion as required under section 67-C 
of the Act that for the purpose of providing an efficient, adequate, economical and 
properly co-ordinated road transport service the proposed scheme shouldbe put 
into operation in public interest, a condition precedent to the initiation of the scheme, 
the promulgation of the scheme was invalid and the respondents had no jurisdiction 
to proceed further in the matter.. Several other grounds questioning the validity 
of ni scheme have also been raised in one or other of the petitions; but as the above 
challenge to its validity goes to the root of the matter and may quite properly be a 
subject for a writ of prohibition, we heard arguments only on this ground of attack. 
The connected writ appeal, Writ Appeal No. 326 of 1967, arises out of an order passed 
by our learned brother Kailasam, J., overruling the above contention on the merits 
in an interlocutory application for stay of further proceedings pending disposal of 
the main writ petition. The other writ appeals also arises out of interlocutory orders. 
It is unnecessary, having regard to the question that falls for decision, to refor in 
detail to the facts in the several petitions, It will be sufficient to set out the facts in 
one of the cases, Writ Petition No. 2303 of 1967 on the interlocutory order from which 
Writ Appeal No. 326 of 1967, was preferred. 


The petitioner in Writ Petition No. 2303 of 1967 was having a stage carriage 
permit on the route Madras (Broadway) to Cheyyar a distance of 66 miles, and 
the permit in question was duc to expire on 19th October, 1967, It was an inter- 
district route and in due course in May, 1967 itself he applied for renewal of the 
primary authority, the Regional Transport Authority, Chingleput, and the counter- 
signing authorities, the Regional Transport Authority, North Arcot, and the Regional 
Transport Authority, Madras. While the Regional Transport Authority, Madras, 
notified his application for renewal on 23rd June, 1967 itself under section 57 (3) of 
the Motor Vehicles Act, 1939, the Regional Transport Authority, North Arcot, 
notified the application on roth July, 1967 and the Regional Transport Authority, 
Chengleput, on ist August, 1967. No objections were filed within the time before 
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the Regional Transport Authorities, Madras and North Arcot. As the application 
for renewal was notified by the Regional, Transport Authority, Chingleput, only on 
ist August, 1967 and meanwhile the impugned scheme under section 68-C which 
-would cover the route in question was published, the Madras State Transport Under- 
taking, the first respondent herein, filed objections to the renewal of the permit on 
gth August, 1967 on the ground that the undertaking proposed to ply its own vehicles 
on the route. Under the proposed scheme the first respondent intends to take over 
routes extending over 75 miles, routes terminating at or starting from the City . of 
Madras and all routes within the district of Kanyakumari starting from or ending in 
the.district. It is stated that on a rough estimate about 800 buses will be included 
in these categories, In applications for interim relief in some of the petitions it was 
brought to our notice that the renewal applications in cases where its were about 
to expire were not taken into consideration even though the applications had been 
made well in advance and in normal course: should have been disposed of before 
the expiry of the permits. It is complained that deliberately even the consideration 
of applications for temporary permits pending decision on the applications for 
` renewal was being postponed. 


The publication of the scheme in question is found in Part LI of Fort St. Gsorge 
Gazstie, (Extraordinary,) dated 26th July, 1967, containing notifications by Heads 
of oe pe etc. Itis headed as Schems of Stats Transport Undertaking and is in 
form I under rule 294-C of the Madras Motor Vehicles Rules, 1949. The preamble 
to the notification runs thus: : 


‘Whereas the State Transport Undertaking is of opinion that for the purpose of 
providing an efficient, adequate, economical and properly co-ordinated road trans- 
port service, it is necessary in the public interest that the transport 
service in relation to the area/route specified in the Schedule I hereunder should 
be run and operated by the Madras State Transport Department ; 


And whereas the State Transport Undertaking having prepared a scheme for the 
purpose, as set out in the Schedule hereunder, the same is hereby published for the 
information of the public, as required under section 68-C of the Motor Vehicles 
Act, 1939 (Central Act IV of 1939).” 


Then follows the scheme. The scheme is published under the subscription T.V. 
Venkataraman, Director, Madras State Tranpsort Department. It is contended 
for the petitioners that by reason of the defmition of State Transport Undertaking found 
in section 68-A of the Act, the State Government as the undertaking should form 
the requisite opinion set out in the preamble to the notification before initiating the 
scheme and prepare the scheme, and that it has not been so done. Itis said that the 
Director of the State Transport tonly had the requisite opinion, and pre- 
pared the scheme, and for that he had no legal sanction. It is argued that the vari- 
ous particulars required under the scheme are matters which should be decided in the 
case of any particular route only by the Minister-in-charge of the subject under the 
allocation of the business of the State by rules made under Article 166 (3) of the 
Constitution and that no such decision had been taken by the concerned Minister. 
Another objection taken is that under Article 166 (1) and (2) of the Constitution all 
executive action of the Government shall be expressed to be taken in the name of the 
Governor and orders and instruments made and executed in the name of the Governor 
shall be authenticated in such manner as may be specified in rules to be made by the 
Governor. It is submitted that the Director of the State Transport Undertaking is 
not a Secretary, Deputy Secretary or an Assistant Secretary of the concerned depart- 
ment and so under the relevant rules is not entitled to initiate the proposed scheme 
by notification in the Gazette. In the first counter-afiidavit dated rath tember, 
1967 filed on behalf of the first respondent which has been adopted for the State, 
of Madras impleaded as the second respondent, the petitioners, premises that the 
State Government must take the requisite opinion under section 68-C of the Act for 
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initiating a nationalisation scheme under the provisions of Chapter IV of the Act is 
questiored. A definite stand has been taken by the respondents that what is required 
under section 68-C is that the State Transport Undertaking must form an opiaion, 
and that it is unnecessary at the stage of initiation of the scheme, to refer to the 
Minister or the Government. It is stated that Article 166 of the Constitution is not 
germane to the issue at the stage wheo a scheme has been published calling for objec- 
tions, and that the final decision alone is required to be taken by the Government. 
In the language of the counter-affidavit sworn to by the Director of the State Trans- 
port Department. 


“ The day-to-day administration of the State is carried on through the Heads 
of Department and their subordinates........ i 


The Director of the State Transport Department, namely the rst respon dent, 
is the Head of the Department. Conseguently he is the chief executive officer 
of the State Tranpsort Undertaking of the Madras State and he is, therefore, com- 
petent to formulate and publish the schemes under section 68-C of the Act. In 
the context of the Act the State Transport Undertaking has to publish the scheme of 
nationalisation and the State Government has to approve it. In the instant case 
the Madras State Transport Department has published the scheme following the 
general policy of the Government. It is therefore, not necessary at this stage 
to refer to the Minister or the Government. Neither the Government nor any 
Minister can be construed as a State Transport Undertaking under this section.” 


After arguments commenced in these cases on the 19th October, 1967, the cases 
had to be adjourned for short intervals at the request of Counsel on either side or to 
facilitate the respondents in placing before the Court record of all relevant proceed- 
ings prior to the actual publication of the scheme. A number of counter-affidavits 
have been received from the respondents and a further affidavit has been filed for 
the petitioners. All the affidavits were permitted by us, as we felt after hearing 
the arguments of learned Coursel for the petitioners on the 19th, that the stand taken 
for the respondents may not be tenable, and that the Advocate-General may better 
examine whether factually the Director had been authorised by the Government 
to formulate the scheme. The affidavit on behalf of the petitioners sworn to on the 
6th November and of the first and second respondents sworn to on the 7th Novem- 
ber, 1967 are in substantial agreement in setting out the circumstances in which the 
several subsequent affidavits came on record. But it is necessary for us to refer to one 
matter in regard to which there is apparent divergence. In the counter-affidavit 
of the Director, dated 7th November, 1967 filed as counter to the affidavit of the 

itioner, dated 6th November, 1967 the first respondent states that it is totally 
Incorrect on the part of the petitioner to state in his affidavit that the Advocate- 
General admitted that neither the concerned Minister nor the concerned Secretary 
had arrived at any opinion under section 68-C. This is with reference to the aver- 
ment in the affidavit for the petitioners to the effect that the learned Advocate- 
General admitted that neither the concerned Minister nor the concerned Secretary 
had arrived at any opinion under section 68-C, as it was the Director, who alone was 
competent to form an opinion. In our view, the difference in the versions is 
merely apparent and it is all Just semantics. In the affidavit of the first respondent 
it is admitted that the Advocate-General argued to the effect that it would be suffi- 
cient compliance with the requirements of section 68-C if the statutory authority, 
namely,the Director, the Madras State Transport Department had formed the opinion 
and thatit was not necessary for either the Minister or the Secretary to the Govern- 
-ment to form the opinion under section 68-C, Admittedly, it is not the care of the 
respondents that either the concerned Minister or the concerned Secretary arrived at 
the opinion required under section 68-C for initiating the scheme in question. No 
such casc has been put forward or made out bý record. Necessarily on the record the 
Advocate-General had to state that he was not resting on the opinion of any con- 
cerned Minister or Secretary arrived at in terms of section With reference 


316 THE MADRAS LAW JOURNAL REPORTS. [1970 


to facts not contended for and not established when their existence is in issue, it 
matters little whether there is concession of their non-existence or just non-com- 
mittal silence. So far as the Court is concerned the facts simply do not exist. 


Consequent on the remarks made by Court during the ing of the cases, 
certain facts which preceded the publication of the scheme on the 26th day of July, 
1967 have been placed before Court by the respondents. In his affidavit, dated 20th 
October, 1967, Thiru T. N. Lakshminarayanan, Secretary to the Government of 
Madras, Industries, Labour and Housing Department, dealing with the matter 
relating to the nationalisation of bus transport at the Secretariat level, stated that 
the Madras State Transport Department is a department of theGovernment of Madras 
and that the Director is the head of the department, It is averred in the affidavit 
that as the head of the department he exercised certain powers. It is not stated in 
the affidavit whether as the head of the department the Director has been authorised 
or empowered to formulate schemes of nationalisation of bus transport under section 
68-C and publish the same. But the affidavit brings out that the State Government 
has been following a policy of progressive nationalisation of passenger transport and 
Issuing Government orders from time to time. It is stated that in G.O.Ms,. No. 195 
(Transport), Industries, Labour and Co-operation, dated 12th January, 1961, the 
Government laid down the policy for operation of long distance express buses by the 
Madras State Transport Department on rdutes over 120 miles, that recently the State 
Government considered carefully the question of extension of this policy, and in 
- modification of the policy the Government issued an order G.O.Ms. No. 2007, 
Transport, dated 17th June, 1967. A copy of this Government Order has been filed 
as annexure to the affidavit. We shall be referring to this Government Order later. 


_ A supplemental affidavit, dated goth October, 1967 was filed by this Secretary. 
This affidavit brought out certain further proceedings that preceded the publication 
of the impugned notification. By G.O.Ms. No. 2008 (T tt), Industries, 
Labour and Housing, dated 17th June, 1967, the Government of Madras directed 
that an ad hoc committee be constituted to work out the details in all aspects for 
implementing the policy decision taken in G.O.Ms. No. 2007 above referred to. 
This committee is a broad based one representing several departments of the Govern- 
ment with the Secretary to the Government, Industries, Labour and Housing 
Department, as the chairman. This committee was required to submit its report 
within a fortnight. It is set out in the affidavit that the secretary of the committee 
requested the Director, the Madras State Transport Department, to submit a note 
on the points which may be placed before the committe for discussion, and that the 

i r submitted on 17th June, 1967 a note to which was appended a list of routes 
whose permits expired in the course of 1967-68. - The Director appears to have 
represented that in view of the large number of routes and having regard to the 
clear directive in the policy order, G.O.Ms. No. 2007, dated 17th June, 1967 instead 
of obtaining administrative approval in each case on nationalisation separately he 
may be given permission to nationalise the routes whose permits expired in 
the interval. e committee in its proceedings at the meeting held on 24th June, 
1967 accepted the proposal of the Director that he be authorised to nationalise 
the routes as and when the permits of the private operators expired and send for the 
information of the Government monthly rts, The Secretary states in his affi- 
davit, dated goth October, 1967 that by his letter, dated 4th July, 1967, the first 
Tespondent was informed that his request for permission to publish the scheme of 
nationalisation in respect of the routes covered in G.O.Ms. No. 2007 without prior 
approval was agreed to by.the Government and that he should take action accord- 
ingly. The original file containing the proceedings was produced before us later 
on our directions. It is seen that after the proceedings of the committee held on 
24th June, 1967 the Secretary had a discussion of the matter with the concerned 
Minister, the Minister for works, and the Minister endorsed the grant of permission 
to the Director of the State Transport Department to publish the scheme of nationali- 
gation covered by G.O.Ms. No. 2007 without prior approval of the Government. 
On this the Secretary sent a demi-official letter to the Director of the State Trans- 
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rt Department, the letter, dated 4th July, 1967 referred to above, intimating 
fim of the grant of the required permission and asking him to take action accord- 
ingly. We then have the impugned notification in the Gazette on 26th July, 1967 
Copies of the related proceedings G.O. Ms. No. 2008, dated 17th September, 1967, 
the note of the Director of Madras State Transport Department requesting a general 
order permitting him to nationalise the routes whose permits expire in the course of 
the financial year and a list of routes whose permits expired in 1967-68 submitted 
by him, the proceedings of the ad hoc committee held on 24th June, 1967, the note 
of the Secretary, dated 4th July, 1967 which was endorsed by the concerned Minister 
and the demi-official letter, dated 4th July, 1967 by the Secretary to the Director 
of the State Transport Department are all now on record. 


2 


Initially there was a claim for privilege for production of the aforesaid docu- 
ments, though reference had been made in the counter-affidavit for the respondents 
to the contents of the documents except of the note of the Secretary, dated 4th 
July, 1967 and of the fact of endorsement of the same by the Minister, 
the documents referred to above when required by Counsel for the petitioners were 
not supplięd, the learned Advocate-General claiming privi and submitting 
that he could not give copies of the documents, The claim o privilege was not 
made in proper form. That apart privilege is claimed in respect of contents of 
documents and not the paper on which they are written. When the contents of 
the documents have been disclosed and set out in the affidavits, we see no 
in the plea of privilege, A matter in respect of which privilege is claimed and 
sustained cannot be on the record and cannot be brought in as evidence in the Case, 
But the respondents disclosed the contents of all but one of the documents in their 
affidavits. The contents were. disclosed voluntarily for their own case. Mr, 
M. K. Nambiyar for the petitioners referred to In re, Hinchliffe a Psrsom of Unsound ` 
Mind, Deceased’, and submitted that irrespective of any question as to discovery, 
property, or privilege, if a document was made an exhibit to an affidavit, any person 
who had the right to inspect and take copies of the affidavit has a similar right as 
to the exhibit also. It was argued that the documents referred to in the affidavit 
formed as much part of the affidavit as if they had been actually annexed and filed 
with it, Itis, however, unnecessary to dwell on the claim of privilege as copies of 
all documents referred to in the affidavit, dated goth October, 1967 were furnished 
later on grd November, 1967 and the relevant file was placed before the Court. 
In this background the petitioner in Writ Petition No. 2309 of 1 67 in his affidavit, 
dated 6th November, 1967 has gone to the extent of making the charge that the 
documents in question would not have been in existence on the dates on which the 
earlier affidavits had been filed. This charge has naturally evoked the two l y 
counter-affidavits, dated yth November, 1967 already referred to one for each of 
the respondents repudiating the suggestion of the petitioner, In their anXiety to 
absolve themselves from charges of change of case and shifting of the defence base, 
the respondents in their affidavits would avoid reliance on further proceedings now 
brought out in evidence in support of their case and would state that al] these mate- 
rials were produced either in answer to the queries or out of deference to the remarks 
of this Court. The Director of the State Transport Department in his affidavit, 
dated 7th November, 1967, states : 


“The Court also remarked that in the interest of the parties it would be better, 
that all the relevant documents are placed before the Court for its perusal. The 
stand of the State throughout has been based on the notification published in 
Fort St. George Gazette, dated 26th July, 1967, and therefore, the statutory authority, 
as distinct from Government could form the opinion and ‘publish schemes under 
section 68-C of the Act. All the necessary materials were produced either in 
answer to the queries of the Court or out of deference to e remarks of the 
Court,” i 

; 
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While we are satisfied, having perused the original file and having regard to 
the course of events, that the petitioners charge, that these documents could not 
have been in existence earlier is wholly unfounded, we cannot understand the attitude 
of the respondents, their disclaimer of reliance on the subsequent proceedings for 
validating the impugned notification. One can understand a party litigant suspect- 
ing the prior existence of the documents when there was no mention of them earlier, 
copies of the documents were refused while their contents were relied on, and the 
scrutiny of the originals even by his Counsel withheld, particularly when at that 
stage there could be apprehension that the documents may turn the scale against 
his contention. But we are unable to appreciate the reluctance on the part of 
the respondents in referring to the proceedings that preceded the impugned notifi- 
cation and making them part of the record. Even in the counter-affidavit, dated 
7th November, 1967, filed for the second respondent there is a claim of privilege 
in respect of what may be of some assistance to the respondents, the note of the 
Secretary, dated 4th July, 1967, which was endorsed by the concerned Minister. 
In paragraph 6 of his counter-affidavit, the Secretary states: 


‘The decision of the Government upon which the D. O. letter, dated 4th 
July, 1967 came to be issued is a confidential document made to me in official 
confidence. I submit the public interests would suffer by its disclosure, There- 
fore I claim privilege for the said document ‘containing the decision of the 

‘Government.’ 


The learned Advocate-General, when his attention was drawn to this paragra h, 
- submitted that the claim for privilege may be ee A copy of the note which 

carries the endorsement of the Minister has since been supplied to the petitioners, and 
the note also forms part of the record. Having regard to the hesitancy exhibited 
by the respondents in producing the documents and making them part of the record 
and their assertion even in the last of their counter-afidavits leading to an impressions 
that these documents, were not produced in support of their case but out of deference 
to the remarks of this Court, I for my part feel that the respondents’ case should be 
confined to and considered on the defence first put forward and persisted in right 
through, namely, that it is not necessary for either the Minister or the Secretary 
to the Government to form an opinion under section 68-C. But ex facie public 
interests are involved and it is that feature that made us despite some opposition 
from the petitioners to permit the respondents to support the impugned notification 
on all available grounds, The Secretary in his last affidavit states that the Minister 
in charge of works is the concerned Minister who deals with transport includi 
Motor Vehicles Act and nationalised transport, and that is the Minister that ha 
formed the necessary opinion. It is stated that the opinion having been formed 
‘the Director of the State Transport Department had been asked to take action accor- 
dingly. In the context the reference can only be to the decision stated to have 
been taken bv the Government on 4th July, 1967 evidenced by the endorsement of 
the Minister on the note of the deponent in respect of which privilege was claimed 
in the affidavit and later waived. As the documents have alima v become part 
of the record and the Advocate-General also addressed arguments based thereon 
we shall examine also whether the impugned notification could be sustained by 
reference to these proceedings. But it has to be recorded that there is no claim 
apart from the proceedings now brought out into the record that either the concerned 
Minister or the Secretary formed the requisite opinion under section 68-C. For 
the petitioners it is submitted that it is the Minister to whom the subject, Motor 
Vehicles Act, has been allotted under Article 166 (3) by rules made by the Governor 
who has to take tho decision, that the opinion must be formed by the Minister 
himself, and that there cannot be an ad hoc authorisation to any other person to 
form the opinion. It is stated that there was actually no delegation of power under 
section 68-C to form the requisite opinion, and that section 68-C does not contem- 
plate any delegation of that function. , 
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It will be convenient to set out the factual position as now crystallised leadi 
to the impugned notification. On the 17th of June, 1967 the Government issu 
G.O. Ms. No. 2007 which according to the respondents is only a policy decision 
but enough for guidance. On this policy decision the Government constituted 
an ad hoc committee to work out details in all aspects for mpelementing the policy 
decision. To this ad hoc committee the Director of the State Transport Department 
submitted a note appending thereto a list of routes whose permits expired in the 
course of 1967-68, making proposal that without taking prior administrative appro- 
val of the Government he may nationalise the routes and send monthly reports to 
the Government. This permission sought by the Director of the State Transport 
Department for nationalisation of the routes falling under the policy decision of the 
Government without prior approval of the Government was agreed to by the Govern— 
ment and the Director was asked to take action accordingly. In pursuance of this. 
authorisation the Director has takea action and published the scheme. It is not 
_Claimed that the draft schemes as finalised for publication were submitted to the 
Minister or Secretary of the concerned department for approval before publication 
under section 68-C, The impugned notification, the preamble of which has already 
been set out, does refer to the formation of the requisite opinion by the State Trans- 
port undertaking. It is in the form prescribed. The notification is issued by the 
Director, who it is stated is the chief executive officer of the undertaking. .The 
questions that fall for decision on these facts are: (í) Whether as contended for the 
respondents the Director of the State ,Transport Department was himself competent. 
to validly formulate and publish the scheme under section 68-C and whether it 
was unnecessary at the stage of initiation of the scheme to refer to the Minister or 
the Government; and (i) if the Director by himself has not the legal authority to. 
formulate and publish the scheme, whether the scheme published can be considered 
valid as one duly authorised by the Government by delegation or otherwise, 


A point has been taken for the petitioners that the Minister for Works who has 
endorsed the proposal for action being‘taken by the Director in the matter of 
nationalisation of the; routes in question without prior administrative sanction of 
the Government, is not the appropriate Minister. Jt is stated that it is the Minister 
to whom the subject, Motor Vehicles Act, has been allotted under the rules of busi- 
ness made by the Governor of Madras under Article 166 (3) of the Constitution 
who has to take the decision under the Act. A distinction is sought to be mezde bet-- 
ween the subject Nationalised Transport and the subject Motor Vehicles Act. The 
Secretary to the Government of Madras, Industries, Labour and Housing Depart- 
ment has categorically stated in his counter affidavit, dated 7th Ne vember, 1967 
that the Minister in charge of Works is the concerned Minister who deals with. 
transport including Motor Vehicles Act and nationalised transpcrt. Having heard. 
bath Counsel on this point, we accept his statement that it is the cancerned Minister 
who made the endorsement. Whether the endorsement is sufficient to clothe the 
Director of the State Transport Department with pawer to formulate the scheme 
under section 68-C is quite a different matter. 


There has been no ent befcre us that the formaticn cof the requisite 
opinion under section 68-C is not a condition precedent for a valid fermutaticn and 
publication of the scheme. There can be no dispute that the c pinic n required is 
the subjective cpinion of the undertaking, for that is the secticn. The question i8,, 
who has the legal authority to form the opinion for the undertaking—is it Thiru 
Venkataraman, the Director or the State Gavernment? The preamble to the 
published scheme refers to the existence of the opinion in the undertaking and factu- 
ally the opinion in respect of the published scheme was that of the Directcr cnoly. 
If the Director as not the appropriate authority to frm the opinicn, the proposal 
would, lack | competency and further steps thereunder would be wholly incompe- 

-tent and without jurisdiction, A reading cf Chapter IV-A would show that the 


undertaking before propounding the scheme determines an the scheme on cbiective 
criteria. a duly ‘dear age scheme under secticn §8-C objections are invited 
from persons affected by the scheme. A judicial approach to the consideration of 
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the scheme in the light of the objections is provided under section 68-D and the 
affected parties could lead evidence and make their submissions and it is that scheme 
proposed which ultimately on approval after the enquiry under section 68-D with 
modifications, if any, that is finalised. A finalised scheme could confer a monopoly 
on the State undertaking to the exclusion, complete or partial of private operators. 
For assuming that monopoly and driving out private operators from the field 
Chapter TV-A postulates certain conditions. ‘To keep the undertaking within 
‘bounds and provide against arbitrary action an effective machinery is set up in 
‘Chapter IV-A. In that context it is extremely important that every decisive step 
‘in the process has to be in strict conformity with law. 


As we have stated at the outset, our learned brother Kailasam, J., has taken 

‘the view.that the impugned notification is in accordance with the provision of section 

‘68-C. It looks to us that the matter is covered by the authority of the Supreme 

Court in Kalyan Singh's case}, for a decision the other way and the question cannot 

“be considered res integra. ‘The learned Judge also refers to the decision of the 

‘Supreme Court but finds support there for his view. The question, there for, calls 
Machinery 


for careful consideration. or nationalisation cf rt services 
-is pravided or under Chapter IV-A of the Motor Vehicles Act, 1999. tion 133-A 
enables a State Government, for the p of carrying into effect the provisions 


of the Act, to establish a motor vehicles department and appoint as officers thereof 
‘such persons as it thinks fit. Schemes for road transport service by States po ly 
-referred to as nationalisation of road rt service are prepared and published 
-under section 68-C. Section 68-D provides for finalisation of the scheme after 
hearing objections. We may here set out both section 68-C and 68-D. 


“© 68-C. Where any State Transport Undertaking is of opinion that for the 
p af providing an efficient, adequate, economical and properly co-ordinated 
road transport service, it is necessary in the public interest that road transport 
services in general or any particular class of such service in relation to any area 
or route or portion thereof should be run and operated by the State transport 
undertaking whether to the exclusion, complete or partial, of other persons or 
otherwise, the State transport undertaking may prepare a scheme giving parti- 
culars of the nature of the services proposed to be rendered the area or route 
-proposed to be covered and such other particulars respecting thereto as may be 
prescribed, and shall cause every such scheme to be published in the official 
gazette and also in such other manner as the State Government may direct.” 


“68D. (1) Any person affected by the scheme published under section 68-C 
‘may, within thirty days from the date of the publication of the scheme in the 
-official gazette, file objections thereto before the State Government. 


(2) The State Government may, after considering the objections and 
„after giving an opportunity to the objector or his representatives and the represen- 
“tations of the State transport undertaking to be heard in the matter, if they so 
desire, approv or modify the scheme. 


(3) The scheme as approved or modified under sub-section S shall then 
“be dublished in the official gazette by the State Government and the same shall 
thereupon become final and shall be called the SAE scheme and the area or 
route to which it relates shall be called the notified area or notified route: 


Provided that no such scheme which relates to any inter-State raute shall 
‘be deemed to be an approved scheme unless it has been published in the official 
gazette with the previous approval of the Central Government.” : 


Under section 68-C the State Transport Undertaking forms the opinion that for 
the purpose of providing an efficient, adequate, economical properly co- 
ordinate road transport service it is necessary in the public interest that road transport 
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services in general or any particular class of such service in relation to any area or 
route or portion thereof should be taken by the State Transport Undertaking, whether 
to the exclusion, complete or partial, of other persons or otherwise and then prepares 
a scheme giving particulars of the nature of the services propased to be rendered, 
the area or route proposed to be covered and such other particulars respecting 
thereto as: provided in the rules. The undertaking thereupon causes the scheme to 
be published in the official gazette and also in such other manner as the State 
Government may direct. Under the first part of the section the opinion is furmed 
that it is n in the public interest that the road transport services should be 
run and aperated by the undertaking for the p se of providing an efficient, 
adequate, economical and properly co-ordinated service. Under the, second 
part of the section the scheme is prepared giving articulars Then 
the prepared scheme is cause to be published. Then the State Government 
comes on the scene as a supervisory authority and functions as a qaasi judicial tribunal, 
between the undertaking and the affected parties. Section 68-D authorises the 
State Government to receive objections to the scheme and after considering the 
objections giving an opportunity to the objectors and the representative of the 
undertaking to represent their respective case, to approve or modify the scheme. 
The State Government may also reject the scheme proposed. A scheme-which is 
approved or modified is published in the official gazette as approved scheme and there- 
upon it becomes final. An inter-State route does not become an approved scheme 
unless it has been published in the official gazette with the previous approval of 
the Central Government. Section 68-C and section 68-D bring out prominently 
that the Act contemplates the State Transport Undertaking asa distinct entity by 
itself, it is made a statutory authority. But a reference to the definition of the 
expression Stats tranaport undertaking would show that it is in reality a sheath put on 
a transport enterprise run by the State or under the control of the State for the 

urpose of chapter IV-A. The State Transport Undertaking gets defined by section 

8-A (b) for the purpose of Chapter IV-A, thus: 


‘State Transport Undertaking means any undertaking providing road trans- 
port service, where such undertaking is carried on by—. 


(i) the Central Government or a State Government; 


(t) any Road Transport Corporation established under section 3 of the 
Road Transport Corporations Act, 1950; 


(#1) the Delhi Road Transport Authority established under section 3 of the 
Delhi Road Transport Authority Act, 1950; 


(iw) any municipality or any corporation or company owned or controlled 
by the State Government.”’ 


The word #adertaking ordinarily means any business or project undertaken, that 18, 


of Chaptcr IV-A, that is a transport enterprise by the State or Central Government 
is a State transport undertaking. An autonomous Road Transport Corporaticn formed 
under section 3 of the Road Transport Corporations Act, 1950, ar any corporation 
or company controlled by the State Government or any municipality when 
ort service would also be a State T rt Undertaking. It follows from this 
definition that the Madras State Transport department, a department of the State 
Government, of which Thiru T. V. Venkataraman is the Director and stated to be 
the Chief Executive Officer is a State Transport Undertaking for the purpose of 
Chapter TV-A. nE l 
: The question as to who may initiate the scheme where the und ing is 
a department of the Government came up for consideration before the Supreme 
Court in Kalyan Stngh’s case, above referred to. In that case the scheme under 
section 68-C proposing nationalisation was issucd by the State Government. Objec- 
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transport operators was that it was the undertaking that had to form the requisite 


State Transport Undertaking and the State Government. The Supreme’ Curt 

after pointing out that in the case of an undertaking run by a State Government 

there was some sees ae of functions, observed that the ancmalous. pcsificn 
tied: 


the scheme in a manner without violating the popa af natural justice. On 
the question as to whether the State Government can form the cpinion the positicn 
was formulated thus: 


‘ The statutory authority created is an undertaking run by a State. The 

_ State can only run an undertaking through its officers; it may entrust the ccnduct 

of the transport service to a particular officer or to a department of the State; 

in either event, it is the State Government that runs ihe undertaking. The 

_ Statutory authority, namely, the State Transport Undertaking, has to form an'opinion within 

the meaning of section 68-C of ths Act and the opinicn.must necessarily .be iha of the Govera- 

meni which runs it. If the State Government running an undertaking ferms an 

opinion, it can, legitimately be said that the statutcry authority, i.e., the State 
Transport Undertaking, has formed the opinion...... TEE l 


If a State directly runs an undertaking, it can only be through a department. 
In law, there cannot be any difference betweeh an undertaking run by a dcpart- 
ment of a State Government and that run by the State Government. In either 
case the undertaking is run by the State and that undertaking is a State Transport 
Undertaking within the meaning cf section 68-C cf the Act... -> i 


Ths opinion must necessarily be formed by somsbody to whem under the rules of business, 

- the conduct of the businass is entrusted and that opinion, in law, will be the opinion of the 

State Government. It is stated in the counter-affidavit that all the concerned officials 

. in the Department of Transport ccnsidered the draft scheme and the said scheme 

was finally approved by the secretary of the Transport Department before the 

notification was issued. It is not denied that the secretary of the said department 

had power under the rules of business to act for the State Goverment in that 

behalf. We, therefore, hold that in the present case the cpinion was formed’ by 

- the State Transport Undertaking within the meaning of section 68-C cf the Act, 

and that there was nothing illegal in the manner of initiation of the said 
‘scheme (italics is ours)” ' 


To usit appcars after this specificand positive pronouncement of the Supreme Court 
that the opinion of a State Transport Undertaking must necessarily be that of the State 
Government, which runs it ; the question raised in the present cases dces nct, call 
for further debate. Butocur learned brother Kailasam, J., considers that this pro- 
nouncement would not apply to the instant case and distinguishes that case cbserving: 


“Tn this case the notification is under section 68-C by the Statė Transport 

Undertaking and the difficulty that arose in the case before the Supreme Ccurt by 

the issue of the notification under section 68-C by the State Government does not 
arise Pe cs jsi j Í i 


ļ.- 
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Before the learned Judges, the respondents had not then filed their counter-affidavits 
and we do not know the exact stand taken by them at that interlocutory stage. The. 
learned Judge proceeds to observe: . . ` at 


“In repelling the contention that the opinion of the State Government is not 
the opinion of the State Transport Undertaking, the Court observed that the opinion. 
of the State Government can be legitimatcly said to be that of the State Transport 
Undertaking. ‘This decision in my view, does not support the contention of the 
learned Counsel for. the petitioner. On the other , it supports the stand of 
the Government that the Act envisages State T rt Undertaking which can 
be a department of the State Government as different from the State Government.” 


In our view, the distinction misses a vital point. When their Lordships of the 
Supreme Court observed that the opinion of the State Transport Und ing must 
necessarily be that of the Government which ran it; they were enuncjating 4 istic 
principle that in the State Government was located the power and authority to form 
the requisite opinion for the dose? entity, the State Transport Undertaking. To 
say that the State Government must form the opinion or make the decision wherever 
an opinion or decision of the State Transport Undertaking is called for is not to ignore 
that the Act contemplates two distinct entities—the State sport Undertaking and 
the State G vernment. Itis localising the decision ate ty.cf the undertaking, 
speaking figuritively, legally locating the brain or mind cf the undertaking. Where 
a State directly runs an undertaking, as pointed out by the Supreme Court, it can 
only be through a department of the Government or a particular officer. The over- 
lapping of functions on the one hand and the necessity for preserving the principles 
of natural justice on the other when the State Government functions as qusai-judicial 
authority under section 68-D between the undertaking and pee ae operators, 
cannot affect the siege ga underlying the principle enunciated by the Supreme 
Court that the opinion of the statutorily defined undertaking must necessarily be 
that of the State Government which runs the undertaking. The anomaly of the 
State Government being the proposer of the scheme and the judge of its validity, it 
has been noticed by the Supreme Court in several cases, could be avoided in practice 
by suitable provisions in the exercise of the dual functions of the Government. This 
aspect will become clear if we examine the position with rcference to other Transport 
Undertakings that fall within the definition of Stats transport undertaking in section 68-A 
(6)—-Say a transp^rt undertaking by a Road Transport C rporation established under 
section 3 of the Road Transport Corporations Act, 1950, or by‘a municipality or a 
corporation or company owned or controlled by the State Government. The expres- 
sion State traasport undertaking is the nomenclature given under Chapter IV-A to an 
enterprise defined therein. If an autanomous corporation or company cwned or 
controlled by the State Government or a municipality runs a Transport Service, it 
would be a State Transport undertaking. ‘When such State Transport Undertaking 
has to form an opinion or take a decision the opinion has necessarily to be formed or 
decision necessarily taken by the corporation, company or municipality as the case 
may be. ‘Though the opinion or decision is taken by the municipality or corporation 
or company and there is none else to take it, it will be the opinion of the State 
Transport undertaking for the purpose of Chapter IV-A. --The position cannot be 
different if the enterprise is of the State Government. So when the cpinion is formed 
or decision taken by the State Government, it will be the opinion or decision of 
the State Transport Undertaking for the purpose of Chapter IV-A. - 


Chapter IV-A does not give the undertaking a constitution of its own locating 
the seat of the power to take a decision or form an opinion. The body running the 
service, whether it is‘a company, corporation, municipality or the Government, will. 
have to form its opinion according to the rules governing its constitution. Ifit isa 
company, its decision or opinion is farmed according to the articles of the company. 
A. Road Transport Corporation established under section.3 of the Road Transport 
Corporation Act, 1950, is a body corporate having perpetual successicn and a com- 
mon seal. It has its own constitution and its opinion or decision must be formed 

according to the provisions of the Act, A municipality’s decision is taken according 
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to the provisions of the Act governing the municipality. When so furmed, for the 
purpose of section 68-C, the opinion or decision of any of these bodies would be that 
ithe State Transport Undertaking which would be under the definition in section 
68-A. Even so when a State Government maintains a department for providing 
Road T rt Service, even though the State Department would fall within the 
definition of State Transport Undertaking, the legal persons of the department is the 
State Government itself and its acts and decisions have to conform to the buriness 
rules of the Government. The Motor Vehicles Act under Chapter IV-A, when per- 
sonifying the several rt undertakings referred to in section 68-A (b) as distinct 
statutory entities under the style State transport undertaking, has not disturbed the 
situsof its opinion forming or decision taking organ ; it remains where it was. Imper- 
sonal bodies can function only through the machinery and in the manner prescribed 
by their law and constitution. 


In Kondala Rao v. Andhra Pradesh State Road Transport Gorporation1, where a 
scheme was published by the Chief Executive Officer of the An Pradesh State 
Road T rt Corporation, a body corporate having perpetual succession and 
common a, it is observed by the Supreme Court: 


“ The Chief Executive Officer has no power under the Act to frame a scheme. 
Section 68-C empowers only the State Transport Undertaking to prepare a scheme 
and cause every such scheme to be published in the < fficial Gazette and also in 
such other manner as the State Government may direct. The scheme, therefore 
need not be directly published by the Corporation, but may cause it to bepubli- 
shed in the official Gazette. The Act of publishing in the official Gazette 1s 
a ministerial act. It’ does not involve any exercise of discretion, It is only a 
mechanical one to be carried out in the course of day to day administration. So 

_ understood, there cannot be any difficulty in holding that it was parey a ministerjal 
act which the Chief Executive Officer by reason of the aforesaid resoluticn can dis- 
charge under section 12 (c) of the Road Transport Corporations Act. It must be 
presumed for the purp^se of this case that the Corporation decided the terms of 
the proposed schemes and the said decision must have been duly authenticated by 
the Chairman or any other member authorised by the Corporation in this behalf 
and the Chief Executive Officer did nothing more than publish the said scheme in 

- exercise of its administrative functions.” ° 


Only on the presumption that the scheme had been prepared in the manner authoried 
for the corporation, the publicaticn of the scheme by the Chief Executive Officer 
was upheld. Section 68-C empowers the State Transpcrt Undertaking to cause 
the scheme to be published in the official Gazette. The act of publication was con- 
sidered to be a purely ministerial Act. But the Chief Executive Officer, it is said, 
could not himself frame a scheme. Only the corporation could frame its scheme 
but that can only be in accordance with its constituticn. | 


Referring to the same Andhra Pradesh State Road ae Service in C.S, 
Rowyee v. State of Andhra Pradesh*, the Supreme Ccurt o f 


“ Under section 68-C ofthe Motor Vehicles Act it isthe Corporaticn which is 

the State Transport Undertaking which has to form the cpinion whether ‘ for the 

‘ purp~se of providing an efficient, adequate, econcmical and properly co-crdinated 

Road Transport Service it is necessary in the public interest whether the services 

should be run and operated by the State Transport Undertaking’. Secondly, it is 

the Corporation that has to be satisfied that such services should be in public 
interests be provided for any area or route.” : 


Mutatis matandis where the transport undertaking is caried on by the State Govern- 
ment it is the State Government which is the State Transport Undertaking which 
has to form the requisite cpinion under section 68-C. 
i ry 


1. (1961) 1 S.C-R. 642 : (1963) 1-M.LJ. 19618.C 82, 91. . 
SC) ii: (1963) 1 An W.R. 111 : (1963) 2. Ate 6 SC.R. 330: ALR. 1964 S.C. 
LJ. (Cel.) 226 ; (1963) 1 S.C.J. $39:A.LR. 962, 968. . l 
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_ For the petitioners reference was made also to Kashi Prasad v. R.T. Authority}. 
It is needless to refer in detail to this decision after the expcsiticn of the law by the 
Supreme Court in Kalyan Singh’s case?, There also the notifications under section 
68-C referred to the requisite opinion being that of the State Government. Wemay, 
however, refer to the following passage in Kaski Prasad v. Road Transport Authority}: 


“It is not anybody’s allegation that any independent authority, in the shape 
of a corporaticn, has been established by the State Government under section 3 
of the Road Transport Corporation Act, 1950. There is no ccmpany or cor- 

ration also operating these services which can be said to be cc ntrolied cr owned 

the State Government. The Transport Department of the Government, is, on 
the other hand, providing and operating these services.” 


Even so here the State transport department is not an autonomous body with power 
to make decision of its own ; it remains a department of the Government. It is 
the State Government that runs the undertaking, though for administrative purpose 
there is a Ripe: department in charge of the service. In law the depariment can 
1unction only as Government, and its business is the business of the Government.It 
is this feature that makes all the difference and though the presence of this feature 
necessitates making due provision for the State Government to function under section 
68-D as a quasi-judicial authority when the scheme cc mes up for consideration and 
approval, under the Act as it stands, the initiation of the scheme has to be by the 
Government, that is, as the State Government running the undertaking. 


The learned Advocate-General drew our attention to certain passages in 
a Nageswara Rao v. Andhra Pradesh State Road Transport Corporation®. It is stated 
erein : 


“ We therefore hold that the Road Transport Department of the Andhra 
Pradesh Government is a State Transport undertaking under the Central Act and 
therefore it was within the legal competence to initiate the scheme.” 


Proceeding further the question was posed whether the State transport undertalan 
formed the opinion before preparing the scheme and causing it (to be) publish 
in the cfficial’Gazette. That scheme which was published was signed by Guru 
Prasad, General Manager, State Transport Undertaking, Andhra esh Road 
Transport. ‘The preamble to the scheme incorporated the first-part of section 68-C, 
that is, a scheme was proposed for the purpose of providing an efficient, adequate, 
etc. transport service, in the public interest. The word opinion was omitted. The 
Supreme Court observed : 


“The State T rt Authority can frame a scheme only if it is of cpinicn that 
it is necessary in public interest that the Road ined ee Service should be run 
or operated by the Road Transport Undertaking. en it proposes, for the 
reasons mentioned in the section, a scheme providing for such a transport under- 
taking, it is a manifest expression of its opinion in that regard. We gather from a 
reading of the scheme that the State Transport Undertaking formed the necessary 
opinion before preparing the scheme and publishing it. The argument of the 
learned Counsel carries technicality to a breaking point and for the aforesaid 
reasons, we reject it.” 


The question in the present case is not as to whether an cpinion has been formed, but 
whether the appropriate authority has formed the c pinion and initiated the scheme. 
The objection here taken is not one <c fform but cfsubstance. No doubt a contention 
was raised before the Supreme Ccurt in that case that the general manager fcr the 
State Transport Undertaking had no authority to do so on its behalf. The Su 
Court observed that it was a questicn of fact and should have been raised specifically 
in the petition, It was not overruled as a highly technical objection not affecting 
the validity of the initiation. It was stated : 





1. ALR. 1961 All. 214, 217. 3. (1959) SCJ. 967: we ae MLL J. 
2. (1963) 1 SCJ. 50: AIR. 1962 B.C) 156 : (1959) 2 An. R.(SC) 156: 
S.Ç. 1183, 1187. A-I.R. 1959 S.Ç. 308, 319, 320, 321. 
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“It was not the case of the petitioners that even if he had been appointed as 
Manager of the Andhra State Transport Undertaking, he would have no authority 
to frame and publish a scheme on behalf of that undertaking. The petitioners 

_cannot at this stage be allowed to challenge his authority to do so, when they did 
‘not specifically raise this point in their petitions.” 


Another case relied upon for the respondents Krishnayya v. State of Andhra Pradesh*, 
does not help the respondent and further itis of doubtful authority. The following 
observations therein, in our view, go against the current of authority in that regard: 


_ “Here, no such considerations pertain to the -initiation of a, scheme under 
section 68-C. As the opinion to be formed is a private one, it is not a condition 
precedent to the exercise of its monopoly.” | 


Nor does the case Messrs. Samarth Transport v. Y.B. Chavan3, advance the defence. 
In that case it was held that the undertaking admittedly belonged to the Govern- 
ment and the activity of the Government in carrying on the undertaking was unde 
the administration of the department for Transport. The question was whether the 
Chief Minister could be regarded as a person who had proposed the scheme of Road 
Transport Service. It had been provided that it was the Chief Minister who had 
to hear and decided objections to the scheme. It.was held that the Chief Minister 
was not the head of the pe aa undertaking and could not be regarded as a person 
who proposed the scheme of Road Transport Service. We do not have details as to 
the constitution of the department. Apart from this fact, the question in the form 
now appearing. before us was not under consideration in that case. ‘In fact fcr the 
Transport Service it was stated that the Government of Bombay themselves were not 
- the State Transport undertaking, and that the statuory authority had its board of 

ent consisting of both official and non-cfficial members and also a General 
Manager authorised and empowered to carry outits functions and duties. The other 
citation for the respondents on this part of the case Birajmohan Das‘Gupta v. The 
State of Orissa®, is of no help. In that case a notification under section 68-C was 
issued by the Transport Controller in charge of the State Transport Undertaking. 
An argument was raised that the notification did not show thatit was the State 
Transport Undertaking which was satisfied that it was necessary to take-acticn under 
the section, as the notification referred only to the opinion and satisfacticn of the 
Transport Controller. The point was not taken in the petitions and the Supreme 
Court did not examine the position. Their Lordships of the Supreme Ccurt said 
that it was a question of fact and should have been specifically pleaded in the peti- 
tions so that the State may have been able to make a reply, and that in the absence of 
any averment on the question of fact they were not prepared to allow the petitioners 
to raise the point in arguments. i 


In this state of authorities,we feel bound by the decision of the Supreme Court 
in Kalyan Singh's case4#. We cannot distinguish that case as arising out of a caso 
where the State Goverpment had formed its opinion and that opinion was challenged. 
To distinguish in that manner would be to make a distinction without any difference. 
The power to form an opinion or take a decision in a given matter cannot normally 
vest at the same time in two different entities. Clearly in this case the State Govern- 
ment could have formed its opinion and framed a scheme differing in material pare 
culars from the scheme now proposed. The validity of such a scheme, if published 
by the Government, has to be conceded in view of Kalyan Singh’s case*. If the con-~ 
tention of the respondents is to Fe accepted, there can be two rival schemes, cne by 
the Director cf the State Transport Department and the other by the Government 
i cas and published according to the rules governing Governmental busimess. 
Which of these schemes has to be construed as the scheme prepared in accordance 
with law? The answer has to be that ın matter of this kind there cannot be two 





1. (1958) 2 An W.R. 211: ALR. 1959 3. (1962) 1 SCR. (Supp.) 681. 
A.P. 292, 302. 4 (1963) 1 SCJ. 50; ADR. 1962 S.C. 
2. TLR. (1960) Bom. 978. . 1183, 1187. a 
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bodies both competent to initiate the same matter. We are nót considering the 
probability of such conflict arising. We are only considering the utter untenability 
of the claim that independent of the Government the head of the State 
Transport Department as now constituted can himself validly frame and publish 
a scheme. i i 


We shall next consider whether the scheme prepared and published by the 
Director of the State Transport Department as the bead and Chief Executive Officer 
of the department could be considered to be the scheme of Government. The 
Government carries on its business and functions according to the Madras Govern- 
ment Business Rules and Secretariat Instructions. Article 154 of the Constituticn 
vests executive power of the State in the Governor, and it be exercised by him 
either directly or through officers subordinate to him in accordance with the Consti- 
tution. Article 154 (2) provides that such vesting does not prevent Parliament or 
the Legislature of the State from conferring by law functions cn any authority subor- 
dinate to the Governor. Section 3 (60) ofthe General Clauses Act which is applicable 
in the interpretation of the Constitution by virtue of Article. 367 (1), defines a Stats 
Government as the Governor in a State.. While Article 166 o provides that all 
executive action of the Government of a State shall be expressed to be taken in the 
- mame of the Governor, clause (3) of the Article provides that the, Gc vernor shall make 

rules for the more convenient transaction of the -business cf the Government of the 
-State and for the allocation among the Ministers of the said business in so far as it is 
not business with respect to which the Governor is by or under the. Constitution 
required to act in his discretion. The statutory functicns of the State Gcvernment 
would also be functions of the Governor for allocation cf business under Article 166 
(3), The Madras Government Business Rules and Secretariat Instructicns fremed 
in exercise of the powers conferred by clauses (2) and (3)-of Article 166 of the Gonsti- 
tution’ defines, Secretary to mean a Secretary to the Gcvernment of the State and 
includes an Additional Secretary, a Joint Secretary and a Deputy Secretary to the 
Government of the State. Rule 4 dealing with allocation and disposal of business 
provides that the businéss of the Government shall be transacted in-the departments 
specified in the first schedule and shall be classified and distributed between those 
ents as laid down therein. - Rule 5 provides for the Governor on the advice 

of the Chief Minister, to allot the business of the Government among the Ministers b 

, assigning one or more departments to the charge of a Minister.-Under rule 6, 

department of the Secretariat shall consist of a Secretary to the Gcvernment; who 

shall be the official head of the department, and of such other officers and servan 
subordinate to him as the State Government may determine. Except the Legislative 
Assembly and the Legislative Council more than one department may be p in 
of the same Secretary and the work ofa department other than the Legislative 
Assembly and the Legislative Council departments may be divided between two or 
-more Secretaries, Under rule 7 the Council of Ministers constituted under Article 166 
(3) isheld collectively responsible for all executive orders issued in the name of the 
Governor in accordance with the rules, whether such orders are authorised by en in- 
‘dividua] Minister on a matter appertaining to his- portfolio or as a result of discussicn 
at a meeting of the Council or otherwise. Under rule 9, without prejudice to the 
provisions of rule 7, the Minister in charge of a department shall be primarily respon- 
sible for the disposal of the business appertaining to that department. Cc ming to 
the departmental disposal of business, it is- necessary to refer to rules 21 and 22 in 
particular, Under rule 21 except as otherwise provided by any other rule, cases 
shall ordinarily be disposed of by or -under the authority of the Minister in cael 
-who may by means of standing orders give such directions as he thinks fit for the 
disposal of cases in the d ent. Copies of such standing orders.should be sent 
to the Governor and the Chief Minister. Rule 22 provides that each Minister shall 
by means of standing orders arrange with the Secretary of the department what 
matters or classes of matters are to be brought to his personal notice. Copies of such 
standing orders shall be sent to the Governor and the Chief Minister. As we have 
accepted the affidavit of the Secretary to the Gcvernment.of Madras, Industries, 
Labour and Housing Department, that business, relating to the. Motor Vehicles Act 
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and Nationalised Bus Transport are attended to by the Minister for works under 
whom he is working, it is unnecessary to refer to the allocation of business amcng the 


Now the Governor in whom the executive business of the State vests, had 
made rules enabling the Minister in charge of a particular depariment to dispose of 
the cases before him and also authorise him by means of standing orders to give 
such orders as he thinks fit for the disposal of the cases in the department. The res- 

ndents, in spite of their attention being drawn to the neceasity for standing crders 
or disposal of cases in the department, have not prcduced any standing orders. We 
may also point out that it is not claimed that the Director ex-officio or otherwise has 
the status of the Secretary of the department. Our attention has not also been drawn 
to any rules of business or standing orders under which the Director of the State 
rt Department has been authorised to deal with this matter. At the mcment 
we are not on the question of the validity, if any, of such rule. The Governor exer- 
cises the executive power of the State only through his Ministers and other Officers 
subordinate to him. But the subordinate officers may act and di the func- 
tions of the Government only on being duly authorised in accordance with the rules 
of business framed under Article 166 of the Constitution, Of course, the functions 
may be conferred by law on any subordinate authority under Article 154 (2) i - 
Legislative power in relation to the matter now under consideraticn being available 
under Entry 35—mechanically prepelled vehicles including the principles on which 
taxes on such vehicles are to be levied, and Entry 21—ccmmercial and industrial 
monopolies, combines and trusts, in List III. Neither the statutory authority under 
Article 154 (2) (6) nor the power under the business rules framed under Article 166 (3) 
could be strictly called delegated powers. It was having regard to this aspect of 
the matter that we asked the Advocate-General to find out whether in the constitu- 
tion of the transport department of the State the requisite authority for the Directcr 
to act under section 68-C could be found. No materials have been placed before 
us for an inference in favour of the department. The respondents do not base the 
authority of the Director to initiate the scheme on the Rules of Business of the Govern- 
ment or on any legislation under Article 154 (2) (6). In his counter affidavits, 
dated zoth October, and 7th November, 1967 the tary to the Government only 
states that as head of the department the Director exercises certain powers. It is 


not stated that he has been specifically invested with the powers ired for forming 
an opinion and framing a scheme under section 68-C.- ‘The mere fact that he is the | 
chief executive officer of the rt department of the Government, does not 


enable him to act asif he were the Government. That is not the way that 
Government business is done in a democratic State. 


Referring to the proceedings prior to the actual publication of the scheme, the 
learned Advocate-General submittted that the notification of the Government, dated 
17th June, 1967, G.O.Ms. No. 2007 (Transport) could itself be considered as the 
expression of the requisite opinion of the Government. This notificaticn no doubt 
proceeds as by the order of the Governor and is subscribed by the Secre to the 
Government of the concerned ent. But this notification by i can, by 
no stretch of reasoning, be led as publication of the scheme in the cfficial 
Gazette contemplated under section 68-C. First, itis not-and it cannot be claimed, 
that ititselfis the scheme. The learned Advocate-General would submit that it is 
the core of the scheme and the scheme published has only worked out the details of 
the scheme of notionalisation suggested in the said Government order, But in his 
affidavit, dated 7th November, 1967, the Director avers with reference to G.O. Ms. 
No. 2007 as fo — 


“« G.O.Ms. No. 2007 was used as annexure in order to put it on record that the 
Government had issued the neccssary Government Order which only stated a 
policy decision, which policy decision was enough guidance. This again was 
filed into Court only in order to show that the Government has taken a decision 
to nationalise the routes falling under certain categorics,” 
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A policy decision broadly setting out the policy in regard to nationalisaticn of trans- 
sort service is not the same thing as the precedent opinion called for under section 
8-C for putting a draft scheme. This Government order varied a prior policy 

decision. To accede to the argument here considered and hold that setting out of 

guidelines in broad outline would be sufficient compliance, will be to it 
inroads on the safety provided for private operators under section 68-C. tion 

68-C is not concerned with the general policy decision for nationalisation. National1- 

sation scheme has to be implemented and initiated by the undertaking when it is of 

opinion that for the p se of providing an efficient adequate economical and pro- 
perly co-crdinated Road Transport Service it is necessary in the publc interest .that 
the Road Transport Services in general or any particular class of such service in rela- 
tion to any area or route or portion thereof should be run and operated by the under- 
taking. It has further to consider then whether the service should be to the exclu- 
sion, complete or partial of other persons cr otherwise. Rule 294-C framed by the 
Government under section 68-(I) providing for rules being made by the State Govern- 
ment for the purpose of carrying into effect the provisions of Chapter IV-A, requires 
that every scheme for Road Transport Service and every scheme proposing notifica- 
tion of an approved scheme prepared by the State Transport Undertaking shall be 
published by the State Transport Undertaking in a particular form. Schedule I of 
the form contains 18 columns to be considered. Due compliance with the rules and 
the forms are statutory requirements. It is manifest that these particulars are 
Ta to be set out in the YS sala scheme, so that the transport operators sheen 
icles on the routes might know whether they would be affected by the scheme an 
if they have grounds, may prefer objections to the scheme within the time provided. 


In Kondala Rao v. Andhra Pradesh State Road Transport Corporation}, the validity 
of a nationalisation scheme was attacked on the ground of bias. It was inter alia 
contended that a sub-committee consisting of Ministers, Secretaries and officers 
of the connected department and presided over by the Minister in charge of trans- 
port decided that under the scheme of nationalisation of bus service the State Govern- 
ment would take ovér the bus service in West Godavari and Guntur districts, and 
that, therefore, the Minister in chatge of the portfolio having pre-determined the 
issue disqualified himself to decide the issue between the State transport EET 


and the private operators. The enquiry under section 68-D in that.case was -hél 
by the Minister in charge of the portfolio, the transport ration being : 
ted by its chief executive officer and its legal advisers. pointing out that the 


State Government in deciding the dispute between the undertaking and the opera- 
tors of private buses was only dischargeing its statutory function, and coming to the 
question of bias on the part of the Minister, it was said by the Supreme Court: 


-e The fact that he presided over the sub-committee constituted to imoplemenit the 
scheme of nationalisation of bus services in the West Godawari District 'does 
not in itself establish any such'bias....... pagent Sree ee re ee eT ee ae 
Even if the sub-committee came to-such a decision, it is not possible to hold that 
it was a final and irrevocable decision in derpgation of the provisions of the Act. 
It was only a policy decision and in the circumstances could only mean that the 
sub-committee advised the State Government to implement the policy of nationali- 
sation of bus services in that particular district. The said decision could not either 
expressly or by necessary implication involve a pre-determination of the issue ; 

— it can only mean that the policy would be implemented subject to the provisions 
~ of the Act.” ee f 
It is clear from these observations of the mop Court that a mere policy decision 
cannot be considered to be the formation of the requsite opinicn under secticn 68-C. 
If it had been the determination required under section 68-C, the Minister would 
The constitution of the committee under G.O. No. 2008 and the subsequent 
proceedings leading to the authorisation of the Director to nationalise the routes 
t. (1963) 1 3.C.J. 539 : (1961) 1 S.0.R. 642 : ALR, 1961 3.C. 8a, go. 
42 
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without prior approval of the Government nowhere fall within the scheme of alloca- 
tion or authorisation of Government business considered above. True it would be 
impracticable to expect the Minister in person to attend to the varicus details or 
even the Secretary of the department himself to examine the necessary satistics ard 
reports and formulate the draft scheme. In a mcdern welfare State with its multi- 
farious activities, a Minister cannot be expected to discharge all his portfolio work 
sonally. Such a requisite would bring public work to a standstill. He may 
hee to depend on his subordinates to a large extent, but disposition cf work must 
be according to law. In this case it might have been sufficient if the draft scheme 
worked out in detail had been before publication submitted to the Government for 
its approval and the Government had apprcved the scheme and authorised its publi- 
cation. The committee constituted under the afcresaid Gcvernment order was 
‘asked to submit a report within a fortnight. We do not know the nature of the report 
that was submitted. AN that we have on record is that the Directcr suggested that 
he may have, so to say a carts blanche, to naticnalise all the rcutes which belong to the 
specified categories permits of which expired in the course of the financial year 1967-68, 
He wanted to be excused from submitting individual prc pcsals in respect cf the 
routes for the administrative approval cf the Government. It does not appear frcm 
the record that details of the scheme prc mulgated were brought even to the nc tice 
ofthe committee. ‘The only statistics which the Directcr appears to have submitted 
to the committee, as seen from the record, is a list cf rcutes whcse permits expired. 
in the course of the year 1967-68., with mileage, number of buses and dates cf expiry. 
The various Tk that had to be filled or ccnsidered in preparing a scheme in 
terms of the form prescribed by the rules must in the circumstancse all have been 
the subject of the deliberations of the Directer. The Secretary got the Minister’s 
endorsement only to the prc lof the Director that he may be permitted to naticna- 
lise the scheme in respect of the routes covered by G.O.No. 2004 without the pricr 
administrative sanction of the Government. The questicn is whether this authcrity 
could amount to a valid delegation of the power to form the requisite cpinicn and 
frame the scheme. 


Mr. M.K. Nambiyar, learned Counsel fcr the petiticners, submits that when 

by statute a power is conferred on an authcrity to form a subjective cpinico in a 

matter, the power must be exercised by that authority and no other. It is said that 

there can be no valid delegation of such pcwer in the absence of express statutc1y 

authority. Our attention is drawn to Wades Administrative Lew, where it is stated 
at page 51: 

“ More obvious cases of illegal delegation occur where the pcwer is conferred. 

n some particular body, and without any statutory authcrity they allow scme 

oiea or employee to exercise it.” l 


As an authority for this proposition Allingham v. Ministry of Agriculture and Fisheriss l 
is given, where it was held thata statutory power delegated by a Minister to a 
local agricultural executive committee could not be delegated to an officer respon- 
sible to that committee. Lord Goddard C.J., said a that case at page 781 : 


“In this case, it seems to me that the committee left to some one the duty of 
deciding that which the regulation, which has the force of a statute, requires them 
to decide for themselves,” 


The learned Author states that the rule must always appl unless itis expressly exclud- 
ed, or unless, on a true construction, the delegate is a es the statutory description 
òf the persons authorised to wield power. Our attention-is also drawn to the follow- 
ing passage in Garner’s Administrative Law, at page 112: 


“The Courts will also insist that a discretion entrusted by Parliament to a parti- 
cular administrative agency is exercised by that agency itself, unless the enabling- 
statute has also y conferred on the agency a pcwer to delegate the right 
to a decision. ere a power to delegate exists any exercise of that power by 





‘1. (1948) 1 AIER. 780, _ 
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the delegating authority and any exercise of the right to decide by the delegate, 
must be exercised strictly in accordance with the terms of the statute.” 


The learned author summing up the cases where the maxim delegatus non potest 
delegars applies, states that the maxim applies in short to all perscns who arc em- 
powered: by a statute to do anything and the prohibition on delegation cf a discre- 
tionary power even applies in case where the elegating authority simply agrees to 
abide by some other persons’ decision. The following passage in the judgment cf the 
Supreme Court in Commissioner of Police, Bombay v. Gordhandas Bheapi}, is also relied 
on for the petitioners : 


"it is clear to us from a perusal of these rules that the only n vested with 
authority to grant or refuse a licence for the erection of a building to be used for 
the purpose of public amusement is the Commissicner of Police, It is also clear 
that under rule 250 he has been vested with the absolute discreticn at any itme to 
cancel or suspend any licence which has been granted under the rules. But the 
power to do so is vested in him and not in the State Government and can only be 
exercised by him at his discretion. No other person or authority can do it.”- 


Learned Counsel contends that it is left to the discretion of the Government to naticn- 
alise routes or not,-that it is a power statutorily conferred, to be exercised cn the 
subjective opinion of the Government, and that if that power is to be exercised b 
another or there is to be delegation of that habe it can only be in accordance wi 
the provisions of distribution of functions of the Government or under authority cf 
law. Chapter IV-A does not empower any delegation. The director of the Madres 
State ‘Transport could be vested with the power under section 68-C by statute but 
such statute is not there. Therefore, it is said the proposed scheme is void and 
cannot be taken up for consideration under section 68-D. In the context cf the 
submissions the decision of the judicial Committee in King Emperor v. Sibnath Banerpi® 
. on appeal from the the Federal Court may also be usefully referred to. That was a 
. case where in relation to a statutory power of delegation, the provisions of secticns 
49 and 59 of the Government of India Act, 1935, which were incidentical terms with 
the provisions of Article 166 of the Constitution which we are considering, came up 
for consideration. Section 2 (5) of the Defence of India Act, 1939 enabled the 
Provincial Government to delegate any power conferred on it by rules under the 
Act. Under rule 26, the Provincial Government, if it was satisfied with respect 
to any particular person that with a view to prevent him from acting in any manner 
prejudicial to the defence of India, public safety, etc., it was necessary to do so, ~ 
might make an order inter alia directing that he be detained. The specific power 
of delegation was not exercised in the case under consideration; but the Governor 
as the Provincial Government was not personally satisfied as to the matters set out 
in rule 26. Referring to rule 26, the majority of the Judges of the Federal Court 
held that the Governor must be personally satisfied’ as to the matters therein set 
out, and that in view of the admission by the Crown that in none of the cases before 
them had the Governor himself considered the case, the orders for detention were 
not in confermity with the rule. But the learned Chief Justice disagreed and held 
that the power of delegation was supplementary and afforded no ground for exclud- 
ing the ordinary methods by which the provincial Government’s executive business 
as authorised to be carried on by the Government of India Act. The Privy Council 
accepted the opinion of the learned Chief Justice. After referring to the rules of 
business cg by.the Governor of Bengal under section 59 (3) corresponding to 
Article.166 (3) of the Constitution and the broad scope of the expression executive 
action, the Judicial Committee observed at page 221 : 


‘Tt is for the same reason that-their Lordships are unable to accept the respon- 
dent’s contention, also agreed to by the majority Judges in the Federal Court, 
that the provision of sub-section (5) of section 2, of the Defence of India Act 
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provides the only means by which the Governor can relieve himself of a strictly 
personal function. Their Lordships would also add, on this contention, that 
sub-section 5 of sub-section 2 provides a means of delegation in the strict sense of 
the word, namely, a transfer of the power or duty to the officer or authority defined 
in the sub-section, with a corresponding divestiture of the Governor of any respon- 
sibility in the matter, whereas under section 49, sub-section (1), of the Act of 1935 
the Governor remains responsible for the action of his subordinates taken in his 
name.” 


This decision is clear authority for the position that functions or duties vested 
in the State Government by a statute may be exercised by subordinates, where there 
is statutory power of delegation or there has been due authorisation under the 
rules of business framed, under Article 166 (3). The Governor may allocate such 
statutory functions including matters to be dealt with under the subjective satis- 
faction of the Government to the Ministers by making rules under Article 166 (3). 
The Minister in charge may, under standing orders provide for sed eae of the cases 
in his department. When there is no provision under law for delegation and the 
power is vested in the ‘Government, the Government business rules have to be follow- 
ed for the due exercise of the powers. Subordinate officers may be authorised only 
in accordance with the rules of business framed under Article 166 and not otherwise, 
authorisation by statute being another available way. In the present case admittedly 
the scheme finalised for publication was not placed before the concerned Minister 
for his approval; nor is it claimed that a Secretary of the concerned department 
empowered understanding orders accepted the scheme for publication under 
section 68-C. The stand taken by the Director is that it was unnecessary at the 
stage in question to refer to the Minister or to the Government, and that Article 166 
of the Constitution is not germane to the issue. The contention is that only a 
final decision has to be taken by the Government and that will be done later at 
appropriate stage. This being the stand taken by the department and as the stand - 
cannot be sustained in law, it is needless to labour further on the matter. There 
has been a serious misconception in the matter and in the result the conditions prece- 
dent for the initiation of the scheme are totally absent in this case. The appropriate 
authority had not formed the requisite opinion before preparing the scheme; nor 
did the appropriate authority prepare the scheme for its valid publication. The 
scheme as prepared and published lacks legal sanction behind it and the further 
. proceedings on such a scheme, inviting objections from jes affected and judicial 
enquiry thereon are futile proceedings wholly devoid of jurisdiction. It follows that 
tthe petitioners are entitled to the relief of prohibition they have prayed for. 


This does not preclude the undertaking from taking the scheme and re-publishing 
it, if it gets the Government’s endorsement that in the Government’s opinion for 
the purpose of providing an efficient adequate, economical and properly co-ordinated 
Road Transport Service it is necessary in the public interest that a scheme in the terms 

ro should be put into operation. In law the initiation of the scheme should 
be y the State Government which runs the undertaking for the undertaking. As 
at persont placed the Director could only recommend to the Government the scheme 
he draws up for the Government’s consideration under section 68-C. We have 
not considered the objections to the scheme on the merits and on its details. All 
other questions except those that we have taken up for discussion are left open. 
In our view, the initiation of the scheme is bad and not in accordance with the 
‘statute. It is not a mere technical defect but to the root of the jurisdiction. 
- In the Government of a welfare State cecal under innumerable , orders, 
rules and regulations in quick succession, a variety of authorities get vested ‘with 
-wide powers affecting the citizen. New statutory bodies come into existence. 
In this complex it is normally difficult to know whether these authorities and bodies 
are functioning in accordance with law or not, but indubitably it is of paramornt 
importance that they act strictly in accordance with the powers entrusted to them. 
“Therefore, it is the duty of the Court to see that they do so and correct transgressions 
when brought to its notice. pi 


B i RAMU ¥. GOVT. OF INDIA. 333 


In the result writ of prohibition will issue in the several cases directing the 
respondents tọ forbear from taking further steps tto the Gazette notificatie n, 
dated 26th July, 1967 under section 68-C in pter IV-A cf the Moter Vehicles 
Act, 1939. -The writ petitions are accordingly allcwed. -As, Writ Appeal No. 
326° of 1967 arises out of an interlocutcry order no separate ‘orders are necessary 


thereon. They gears as unnecessary. Writ A Nos. 329, 352 to 354 
and 359 | to r 7 all arising out of final orders prohibiticn have also 
to be and are, ne ore, allowed. Costs of the petitioner rit Petition No. 23803 
of 1967 only allowed, 


Nationalisation Writs. ; 
In the light of the separate nen baat just delivered by us, and, on the grounds 
exhibited there, we direct the following disposals 
Writ Appeal No. 326 of 1967 which is stants confined to an appeal from an 
order in an interlecutory proceeding before Kailasam, J., will be dismissed as infruc- 
tuous. .Writ Appeal Nos. 329, 352 to > 354 and 359 to 36% of 1967 will be allowed. 
as susbtantially they involve the same reliet of the issue of a writ of prohibition sought 
for in the vast majority of the Writ Petitions before us. 


Writ Petition Nos. 2735 and 2812 of 1967 will also be allowed along with the 

writs relating to prohibition, namely, Writ Petiticn Ncs. 2303, 3063, 3064, 2780, 

2785) 2786, 3038 to 3040, 3094 and 3208 of 1967, as they are for the issue of writs 
certiorari substantially for quashing the present scheme as lacking in jurisdiction. 


Writ Petition Nos. 2664, 2665, 2734, 2881, 2785, 2787, 2892, 2906, 30 3183, 
9260 and 3285 of 1967 which relates to prayers either.for the issue of writs of nied 

mus to direct the Regional Transport Authorities to consider and allow the applica- 
tions for renewal of poms or for temporary permits of private stage carriage cpera- 
tors on the routes, for the issue of writs of certiorari will be segregated and not dealt 
with as part of these proceedings and posted before us separately for disposal. 


V.K. Order accordingly. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
PRESENT :—Mn. Justroz P. S. Karmasam. 
M. Ramu and another .. . Petitioners®, 
v, 


The Government of India, represented by the Secretary, Ministry 
of Finance, New Delhi, and others .. Respondents 


Banking Laws ( Amendment) Act (LVIII o 8), section g36-AD—Constitational validity— 
Pomel a Article sf eae Canann of Indie 
Words and Phrases—Demonstration—Meaning of. . 


Section ae of the Banking Laws Gaim Act, 1968, which was brought 
into force from 1st February, 1969, is not violative of the fundamental rights of 
the citizen’s freedom of speech and expressicn guaranteed under Article 19 (1) 
of the Constitution of India. The section is intended to prevent cnly violent 
forms of demonstration or es that are likely to undermine the confidence 
of the depositors. The safeguards provided in sub-section (2) of the section. 
clearly shows that the penal provisions are attracted only in cases where contra- 
vention of the provisions of sub-section (1) of the section is without reasonable 
excuse. The provisions of the section would s y fall within the scope of 
the exceptions provided for in Article 19 (2) and (3) of t the Constitution. © 


It is no doubt true that a perfectly peaceful demonstration, -such as wearing 
badges, would not come within the mischief of the section as it is not violent nor 
is it in any way calculated to prevent the transaction of the normal business of 
the banking company. 





~ * W.P. Nos. 504 and 505 of 1969. , goth February, 1969. 
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The word ‘ demonstration’ means a visible ccmmunication of cne’s ideas to 
others to whom it is intended to be conveyed and it is in effect a form of speech cr 
of expression. f 

Kameswar Prasad v. State of Bihar, ALIR. 1962 S.C, 1166 ; Panjab National Bank 
Lid. v. All India ab National Bank Employees Federation, (1960) S.C.J. 999: 
(1960) 1 S.C.R. 806: AI.R. 1960 §.C. 160, referred and explained. 


Petition under Article 226 of the Constitution praying the High Court to issue 
writs of mandamus declaring the provisions of section 36-AD of the Banking Companies 
Regulations Act, 1949 as unconstitutional and illegal and forbearing respondent 
- from enforcing the provisions of section 36-AD of the Amendment Act of 1968 
against the petitioners, i 
B. R. Dolia, for Petitioners. 


The Court made the following 

OnDeER.—W.P. No. 504 of 1969 is filed hy an employee of the Indian Overseas 
Bank Ltd., Madras, and W.P. No. 505 of 1969 by an employee of the State Bank 
of India, Madras, for the issue of writ of mandamus to strike down the provisions cf 
section 36-AD of the Banking Laws (Amendment) Act, 1968, as unconstitutional and 
ilegal. 


The Government of India introduced in Parliament Banking Laws Amend- 
ment Bill on 23rd February, 1967. The Bill mentioned several objects for its 
introduetion, viz., (1) to snap or at least to make ineffective the link between a few 
industrial houses and the banks, (2) to change the exclusive orientation of the 
Banks towards industry and business and to re-orient credit facilities to several prio- 
rity sectors such as agriculture, Small-scale Industries, rural finance, co-c peraticn 
and exports, (3) to arrest monopolistic trends of the investment of funds of the Banks 
and mis-direction of bank’s resources, and (4) to ensure that the credit decisions of 
the management of Banking companies conform with the plans for econcmic develcp- 
ment. The Bill was passed by the Parliament and received the assent of the Presi- 
dent of India on and February, 1969 and was brought into force throughout India 
from ist February, 1969. The petitioners submit that the provisions of clause (a) 
to (c) to sub-section gr) of section 36-AD are violative of the fundamental rights of 
the pstitioners and as such void, The impugned sub-section may be set down below: 


' “ Section 36-AD (1) No person shall— 


(a) obstruct any person from lawfully entering or leaving any office or place 
of business of a banking company or from carrying on any-business there, or 


(6) hold within the office or place of business of any banking-company, any 
demonstration which is violent or which prevents, or is calculated to prevent, 
the transaction of normal business by the banking company, or 


(¢) act in any manner calculated to undermine the confidence of the deposi- 
tors in the banking company.” x 

The attack against sub-section (1) is stated as follows: The section as amended 
peas peaceful picketing, satyagraha and holding of peaceful demonstrations of 
ank employees if they result in obstruction of any person from lawfully entering 
or leaving.any office or place of business of the company or from carrying on any 
business there or prevent the transactions of normal business of the Banking company. 
The petitioners PU that the right conferred under Article 19 (1) of the Constitu- 
tion on the citizen to have the right of freedom of speech and expression and to 
assemble peaceably could be affected if they are prevented from peacefully picketing 
or holding peaceful demonstrations if they result in obstruction of any person from 
lawfully entering the premises. I am unable to construe that the right of freedom 
of speech and expression or the right to assemble peaceably would include the right 
to obstruct a person from entering into the place.of business to which he has got a 
right to enter. The learned Counsel for the petitioners in support of his contention 
that their fundamental rights to demonstrate cannot in any way be curtailed, refer- 
red.to the decision of the Supreme Court reported in Kameswar Prasat v. State of 
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Bihar}, where the Court held that a demonstration such as was prohibited by the 
impugaed rule may be of the most innocent type—peaceful, orderly such as the 
mere wearing of a badge by a Government servant or even by a silent assembly, 
say outside office hours, demonstrations which could'in no sense be suggested to 
involve any breach of transquility. The Court in explaining what the word 
‘ demonstration ” meant observed that it is a visible communication of one’s ideas 
to others to whom it is intended to be conveyed and it is in effect a form of speech 
or of expression because speech need not be vocal since signs made by a.dumb 
p2rson would also be a form of speech. As the demonstration is a form of speech 
it was submitted that freedom of h or of ion cannot in any way be 
curtailed. The learned Judge added that from the nature of things a demonstration 
may take various forms; it may be noisy and disorderly, for instance, stone aaah 
by a crowd. This is not guaranteed under. fundamental rights. The Court hel 
that if the rule was framed as to single out those types of demonstrations which were 
liksly to lead to a disturbance of public tranquility, demonstration will not be pro- 
tected. The question that was being considered by Supreme Court was the validity 
of rule 4-A of the Bihar Government Servants Conduct Rules, 1956, which prohi- 
bited the Government servants from taking part in any demonstrations or any form 
of strike in connection with any matter pertaining to his conditions of service. This 
‘ blanket ban’ the Court held was not valid, but specifically observed that if the 
demonstration was likely to lead to disturbance of public trariquility, it will not be 
protected. This decision instead of E contention „of the petitioners 
negatives their plea. - The petitioners cannot claim any right to demonstrate out- 
side the premises which would result in an obstruction and prevention of any person! 
secking to do business with the bank from doing so. - The provisions in sub-clause (a) 
cannot, therefore, be challenged as being violative of the fundamental rights con- 
ferred under the Constitution. So far as sub-clause (b) of section 36-AD (1) is 
concerned, it prohibits a person from holding, within the office or place of business 
of any banking company, any. demonstration which is violent or which prevents, 
or is calculated to prevent, the transaction of normal business by the banking com- 
pany. The attack on this sub-clause is on the ground that the right to hold any 
demonstration which is guaranteed under the Constitution is curtailed. . The 
learned Counsel submitted that a perfectly peaceful demonstration by the demonstras 
tors wearing black badges may result in persons seeking to do business with the bank. 
being prevented and therefore violative of their fundamental rights. What the 
sub-clause seeks to prevent is a demonstration which is violent or which prevents 
or is calculated to prevent the transaction of the normal business by the banking 
company. A perfectly peaceful demonstration by wearing black badges would not 
com: within the mischief of thissub-clause; for, that is not violent ; nor would it in 
any way prevent or is calculated to prevent the transaction of the normal business 
by ths banking company. The learned Counsel referred to the decision “in Punjab 
‘National Bank Lid. v. All India Punjab National ‘Bank Employess Federation®, and 
submitted that in industrial law a peaceful pen-down strike is not an offence and 
that therefore such a demonstration could not be made punishable. In the case 
cited it was Held that where a person participates in a pen-down strike, it cannot 
be said that he had the requisite intention to commit criminal trespass. But it 
wis also made clear that the intention of the on who resorted to pen-down strike 
hid to be gathered from the circumstances of the case. For instance, if in resorting 
to p2nd-down strike, the persons started shouting slogans or in any other way caused 
annoyance to the management, the offence of criminal trespass may be made. 
What the decision of the Supreme Court above referred to has laid down is that a 
p:aceful pen-down strike would not be a criminal trespass or an offence under the 
Industrial Disputes Act. This would not in any way help the petitioners in this 
case, as the section makes a demonstration: punishable only if it is violent or when it 
prevents or is calculated to prevent the transaction of the normal business of the 
binking company. Prevention of normal transaction of business by the banking 
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company by violence or acts calculated to prevent the transaction would in all 
Ap lead to a disturbąnce of the public tranquility, A customer of the 
may be badly in need of some money-and proceeding to the Bank, and if he 
is obstructed or if by violent demonstration or otherwise prevented from transacting 
his normal business, a protest is mostly likely. The provisions that are found 
in perma tie and (b) would squarely fall within the scope of exceptions provided 
for under Article rg (2) and (3) of the. Constitution of India. That the attack on 
- the constitutional validity of sub-clauses a and (b) is without substance is made 
clear by the provisions made in sub-section (2) ofsection 36-AD which provides that 
contravention of the provisions of sub-section (1) without reasonable cause alone 
is made punishable. ‘The penal provision can only be effected if the acts specified 
in sub-section (1) are committed without reasonable cause. The existence of sub- 
section (2) to section 36-AD renders the attack on sub-section (1) futile. 


Sub-section (c) of sub-section (1) of section 36-AD prohibits a person from acting 
in any manner calculated to undermine the confidence of the depositors in the 
banking company. The validity of this sub-clause was challenged on the ground 
that the right of freedom of speech in criticising the affairs of the epee. company 
would be adversely affected. - The sub-clause cannot be understood in the manner 
sought to be construed by the learned Counsel for the petitioners. What is prohi- 
bited is any adverse act calculated to undermine the confidence of the depositors 
of the banking company without any reasonable excuse. The Legislature cannot 
be denied its right to protect the interests of the bank without rejudice to the right 
of freedom ofspeech.. ‘‘ Freedom of speech ” would not include acting in a Manner 
calculated to undermine the confidence of the depositors of the banking company 
without any reasonable excuse. That the act of speeches that are made is punishable 
only when it is made without reasonable cause is made specific in sub-section (2) of 
section 36-AD which provides that whoever contravenes any provision in sub-section 
(1) without any reasonable excuse shall be punishable. This provision amply 
gia: oe the right of freedom of speech of the petitioners -regarding the affairs 
of the bank.. i 


- Lastly, the learned Counsel submitt¢d that the preamble and the objects of 
the Amsnding Act do not justify the -provisions of section 36-AD. A copy of the 
objections and the preamble to the amending Act was not placed before me. But 
the learned Counsel relied upon his ‘statement in -his affidavit in paragraph 2. 
Accepting his statement as correct, the objects that are mentioned relate to snapping 
or at least making ineffective the link between a few industrial houses and the banks, 
changing the exclusive orientation of the banks towards ind and business, 
arresting monopolistic trends of the investment of funds of the and 
the credit decisions of the management of banking companies conform with the plans 
for economic development. Even accepting the contention that the jm gned 
sub-clauses would not fall within the objects of the amending: Act, the validity of 
the clauses cannot be questioned as it is within the scope of the legislative competence 
of the Parliament and is not in any way violative of the fundamental ri ghts conferred 
on the citizens. Inthe result, I am unable to accept any of the grounds urged by 
` the learned Counsel for the petitioners. The writ petitions are dismissed. 


R.M. _ Petition dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. - 


PRESENT -—-Mr. Jusroe K. S. RAMAMURTI AND Mr. Josrroœ K. S. PALANI- 
3WAMI. 


Manikka Narasimhachari .. Appellani* 
D. ` s 
M. V. Ramasubbier and others l .. Respondents. 


Qivil Procedure Gods (V of 1908), section 92—Wrongful sale of trust properip—Suit for 
cancellation of sale deed and for restoration of property to alienating trustee—Sanchor 
under section 92 if necessary— Expression. “ vesting any properly in a trustee’? in section ` 
92 (3)— Meaning of. 

Trust—Power of trastes to alienate trust properiy—Scope and extent. 


When there is a wrongful alienation not binding upon the trust and when the 
alienating trustee still functions as a trustee and has not been removed, it will he 
oS to worshippers or the beneficiaries to maintain a suit for haa ae of 

e trust property after declaring the alienation invalid; when such possession 
is asked for, the decree for possession will be in favour of the alienating trustee 
himself, Section 92, Civil Procedure Code, is not applicable to such a suit. 


The words ‘‘ vesting any pro in a trustee ” have a definite connotation 
and section 92 (3), Civil Procedure e, will apply only to cases in which either 
a trustee is first appointed or an old trustee is removed and a fresh trustee is 
appointed and the trust property is vested in such a trustee. Restoration of 

ssession of the property to the trustee from the alience to whom the property 
hes been alienated wrongfully is not vesting of the property ih a trustee under 
clause (3) of section 92. l 

The managing member or the trustee is not entitled to sell the property merely 
because the price fetched is attractive or for the purpose of investing the price 
with a view to get larger income than derived from the property itself. . 


It is now settled by judicial decisions that the words “ benefit to the estate ” 
have to be understood in a liberal sense as opposed to earlier narrow view that 
it must be of defensive character calculated to protect the estate from some threa- 
tened danger or destruction. The proper test is, whether the transaction could 
be upheld as an alienation by a prudent owner with the knowledge that is avai- 
lable to him at the time of the transaction. When once the test to be ap lied is 
that of a prudent owner, the question. whether the transaction is ben cial to 
the estate must necessarily depend upon the facts and circumstances of the parti- 
cular case. i 


Appeal against the decree of the Sub-Court, Madurai, in O.S. No. 99 of 1960. 
R. Gopalaswami Ayyangar and K. Parasaran, for Appellant. 

V. S. Rangaswami Ayyangar, for Respondents. i 

The Judgment of the Court was delivered by 


Ramamurti, F-—The second defendant in O.S. No. 99 of 1960 on the file of 
the Subordinate Judge, Madurai is the appellant. The ancestor of the parties was 
one Manicka Sankaranarayana Iyer, who died in 1928, leaving behind him five 
sons, (a) one Venkatachalam Iyer, the father of the first plaintiff, (6) Ramudu Iyer, 
the father of plaintiffs 2 to 5, (c) one Ramakrishna Iyer, the first defendant (his 
sons beirig defendants 2, 4 and 5), (d) Narasimhier, the third defendant and (6) one 
Lakshmana Iyer, since dead, whose widow is the sixth plaintiff. This Manicka 

yana lyer was ee charity and Annadandm trust and certain 
other charities and in order to secure efficient and proper performance of the charities, 
the ancestor, Manicka Sankaranarayana Iyer and his sons executed a settlement 


* Appeal No. 104 of 1963. 2th February, 1969. 
43 a 
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deed marked Exhibit A-1 on grd June, 1908. The said deetl inter alia provides 
that Sankaranarayana Iyer, the father, should be the first trustee, that after his 
death the senior-most male member of the family should be the trustee in turns. 
The present first defendant is now the senior-most male member and is therefore 
loning as managing trustee and looking after the trust. Certain properties had | 
been set apart for the maintenance of the father, Sankaranarayana Iyer, during his 
lifetime and on his death the sons became entitled to those properties. The suit, 
O.S. No. 46 of 1955, was filed for partition and separate possession of those pro- 
erties amongst the five branches. A preliminary decree, Exhibit A-7, dated 1ath 
tember, 1956, was passed in pursuance of a compromise and a final decree, 
ibit A-2 was also passed on 25th November, 1959. In that partition suit, 
O.S. No. 46 of 1955, the present first defendant, Ramakrishna Iyer, was the second 
plaintiff and his son Narasimhachariar, the second defendant in the present action 
and the appellant herein, was the third plaintiff. A Commissioner was appointed 
in that suit, the properties to be divided were auctioned and as per the final decree 
various items of properties were allotted.’ The final decree contained a provision 
for payment of the owelty after adjusting the values of the properties‘allotted to the 
various branches, The first defendant was allotted item 6 of the ‘A’. Schedule 
in that suit which is door No. 48-A, East Avani Moola Street’ which is the subject- 
matterin the present suit. This property was auctioned by the Commissioner 
amongst the members of the family and it was ultimately knocked down in favour 
of the present first defendant for a sum of Rs. 21,500 his being the maximum bid. 
Exhibit A-4 dated roth April, 1959, isthe bidders’ list which shows that several 


the final bid of Rs. 21,500 which was accepted and the property also allotted to 
the first defendant. It is common ground that the funds of the Annadanam trust 
w:re utilised to purchase this property, door No. 48-A, though in the beginning the 
first defendant made the initial 10 per cent deposit of Rs. 2,150 on the day of the 


trust (the first defendant) sold the property to the second defendant. Immediately 
thereafter, the plaintiffs objected to the sale and notices passed between the parties. 
‘Lhe plaintiffs instituted the present action for cancelling the sale deed and for reco- 


to the first defendant, who as ‘observed is the present managing trustee of the 

trust. The complaint of the plaintiffs is that the suit property would 
fetch a rent of Rs. 300 per month, that its value will be easily Rs. 35,000 that there 
was no nocessity or benefit for the trustee to sell the property and that the first 
defendant has clandestinely and fraudulently sold the property to his-son, the second 
defendant for a grossly inadequate price. ‘The further case of the plaintiffs is that 
the terms of the settlement’ deed Exhibit A-1, dated grd June, 1908, contain a 
restriction prohibiting the trustee from selling the property and that this sale is . 
highly detrimental and prejudicial to the interest of the trust. 


The suit was resisted by the contesting defendants, the trustee—first defendant ` 
—and the purchaser the second defendant on the ground that the price for which 
the property was sold was a fair and adequate price, that the second defendant’ 
had purchased door-No. 48, property immediately adjacent to the suit property for 
a price'of Rs. 40,000 that disputes had arisen between the second defendant as the 
owner of door No. 48 and the trust with regard to rights of easement to pass drainage, 
latrine water, right.to light and air_dispute the dividing line etc., and there was 
also difficulty: about-light and ventilation for door No. 48-A and the first, and the 


rv 
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second defendants referred the entire matter to the common family lawyer one 
Mr. Rajagopala Iyengar and that he suggested, as the best solution the sale of door 
No. 48-A to the second defendant for a-price of Rs. 25,000. The further case of 
the defendant is; that the suit property, 48-A is a very very old house constructed 
about 100 or 150 years ago, that Nos. 48 and 48-A were originally one gingle house, 
that for purposes of partition amongst the members of the family the single house 
was diada into two houses Nos. 48 and 48-A that No. 48-A was only three-fourths 
of door No. 48 and that the owner of door No. 48-A will have to suffer several 
disadvantages and inconveniences in the matter of easementary rights, light, venti- 
lation, dividing wall, want of well and that it +s because of those considerations that 
the family lawyer suggested the sale as the best solution under the circumstances. 
The family lawyer, Rajagopala Iyengar, was examined as D.W. 3, and he has 
spoken to all the relevant facts and the background in which the sale deed was 
executed in favour of the second defendant. A perusal of the judgment of the trial 
Court shows that the learned Judge had accepted substantially the evidence of 
Rae Iyengar about his mediation and his, bona fides in giving the advice 
-which the trustee accepted by selling the poney in question. The learned Judge, 
however, set aside the sale holding that the value of the property will be about 
Rs. 40,000 and that the price of Rs. 25,000 was not fair but inadequate, that there 
-was no necessityto sell the same and that in any event the terms of the settlement 
deed contained an embargo against the sale of the property by the trust. Objections 
raised by the defendants about the frame and maintainability of the suit and about 
the want of sanction under section 92, Civil Procedure Code, were overruled as 
lacking substance. In the result the trial Court declared the sale invalid and passed 
a decree for possession against the second defendant in favour of the first defendant 
who is the manager or trustee of the trust. Hence the present appeal by the second 
‘defendant-purchaser. 


When there is a wrongful alienation not binding upon the trust and when the 
alienating trustee still functions as a trustee and has not been removed, it will be 
open to he worshippers or the beneficiaries to maintain a suit for possession of the 
trust prop2rty after declaring the alienation invalid; when such possession is asked 
for, the decree for possession will bz in favour of the alienating trustee : 
bscause so long as he is a trustee he is the only person who is entitled to the lawful 
possession of the property. The law is well settled and it is too late in the day to 
qusstion such a right of a worshipper or beneficiary to ask for a decree for possession 
bring passed in favour of the alienating trustee; section 92, Civil Procedure Code, 
is not applicable to such a suit. Vide Biskwanath v. Radha Ballabjit, and the 
recent d-cision of Alagiriswami, J., in Amir Jan v. Shaik Suldiman Sahib*, in which 
there is a detailed: discussion of the relevant case law. 


Mr. Gopalaswamii ‘Iyengar, the learned Counsel for the appellant, then conten- 
ded that the restoration of possession from the alience to the trustee would amount 
+o the vesting of the property in the trustee within the meaning of section 92 (3), 
Civil Procedure Code, and without sanction of the Advocate-General the suit is 
not miintainable. We see no substance in this contention. The words “ vesting 
any prop:rty in a trustee ” have a definite connotation and section 92 (3), Civil 
Procedure God+, will apply only to cases in which either a trustee is first appointed 
or an old trustee is removed and a fresh trustee is appointed and the trust property 
ig vested in such a trustee. Restoration of possession of the property to the trustee 
from the alienéé to whom the property has been alienated wrongfully is not vesting 
of the property in a trustee under clause 3 of section 92, Civil Procedure Code. 
Vide Fohnson D Po Min v. U Ogh*.: In Ranchoddas v. Mahalaxmi . Vahgji*, a Bench 
of the Bombay High Court took the same view (though no reference was made to 
the Rangoon decision) that a suit for possession against an alienee to whom the trust 





1. (1967)25.C.J. 331: (1 7) 2 S.C. 
ALR. 1967 S.G. 1 ‘ ae r 


R. 618: 3. ALR. 1932 Rang. 132 at 136. 
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a. 1908.2 M.LJ. 559. ~ hog a 
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properties had been wrongfully and unauthorisedly alienated would not be hit by 
section 92 (3), Civil Procedure Code. Gajendragadkar, J., as he then was, over- 
ruled the objection as to.want of sanction in these terms at page 157: 


“ It is, therefore, necessary to consider whether the claim for possession made 

by the plaintiffs falls within section ga (1) (e). Mr. Purshottam’s argument is 

| that, since the plaintiffs want the Properties to be restored to defendant 1, they 
are virtually asking for an order for vesting the properties in defendant 1. We 
think that there is no substance in this argument. The plaintiffs do not seek for 
Ip; Te ee Sale pee 


a trustee has not been validly and effectively divested. There is thus no question, 
of obtaining a decree vesting any property in defendant 1. The relief of possession, 
in the present suit merely amounts to claim for restoring the property to where it 
still 


The plaintiffs who are the members of the family which founded the trust have 
got an undoubted right to institute the present suit to protect and safeguard the 
interests of the trust, 


We have carefully considered all the aspects of the matter on the merits of the 
case and we are not inclined to agree with the view taken by the learned Subordinate 
Judge. 

There is abundant evidence in the case showing that the plaintiffs have insti- 
tuted the suit not so much out of a genuine desire to redress any wro done to the 
trust, and the suit is mainly prompted bv ulterior motives and ill-wi against the 
first and the second defendants. 


W Gal - X kal W wa 


We are of the clear view that the price fetched at the auction furnishes a safe 
and reliable data and the ice of Rs, 25,000 fixed under Exhibit B-13 is a fair price; 
if anything it is little hi and certainly notinadequate. Even so, the question 
still remains whether there are justifying circumstances to uphold the sale in favour 


for necessity. It is unnecessary to refer to these cases in detail as it is now settled 
by judicial decisions that the words “ benefit to the estate ” have to bé understood 
in a liberal sense as opposed to the earlier narrow view that it must be of defensive 
character calculated to protect the estate from some threatened danger or destruc- 
tion. The proper test is, whether the transaction could be u held as an alienation 
by a prudent owner with the knowledge that is available to hi at the time of the 
transaction. When once the test to be applied is that of a prudent owner, the ques- 
tion whether the transaction is beneficial to the estate must necessarily depend upon 
the facts and circumstances of the particular case, Vide statement of the law in 
Mullah’s Hindu Law, 13th Edition, page 276, section 243-A. The managing 
member or the trustee is not entitled to sell the property merely because the price 
fetched is attractive or for the purpose of investing the price with a View to get larger 
income than derived from the property itself, But tho sale of unproductive 
perty for an advantageous price or sale of tis which is exceedingly difficult 
of enjoyment has been upheld as being one for benefit of the estate or the trust. 
y enumeration as to what is benefit and what is necessity cannot in the very 
nature of things be exhaustive and the difficulty is only in the actual application 
of the test of a prudent owner with regard to individual alienations. In a recent 
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decision of the Supreme Court in Balmukund v. Kamalwati1, the Supreme Court 
approving the liberal view in Jagatnarain v. Mathurdas®, and Sital Prasad v. Ayolal 
Mander?, has held that for a transaction to be regarded as being one for the benefit 
of the estate it need not necessarily be of a defensive character and the test would 
Ibe, whether the transaction is one which a prudent owner would enter into in the 
course of the management with foresight and without being reckless or arbitrary. 
On the facts of that case, the Supreme Court held that an agreement to sell a frac- 
tional share which the family owned in certain lands could not be upheld as there 
was neither allegation nor proof that the family could not conveniently manage and 
enjoy the fractional share belonging to the family. We have perused the deed of 
endowment Exhibit A-1, which contains a kapea provision al ear conferring 
power upon the manager or the trustee for time being to and convert im- 
snoveable property of the trust into cash. The trial Court is wrong in thinking 
that clause 12 of the deed contains an embargo -against the alienation of the trust 
property in favour of any member of the family. That clause merely emphasises 
that the dedication or the endowment is outright dnd of an absolute character and 
the family is not entitled to any beneficial interest and that none of the members of 
the family or the descendants should use the property for their own benefit. We 
are not prepared to read this clause as curtailing the express power which has been 
conferred upon the trustee to alienate or convert immoveable property into cash if 
he should think it is necessary in the interests of the trust. 


x x * w x — W 


For all these reasons, we uphold the sale. The appeal is allowed and the plain- 
tiff’s suit is dismissed with costs in both the Courts. We may also add that the 
second defendant has offered to pay a sum of Rs. 5,000, to the trust ex graiia and 
we are recording the offer made by his learned Counsel in the course of the hearing. 
It is hardly necessary to mention that this circumstance did not in any way wei 
with us in the conclusion which we have reached on the merits of the case. 


V.K. , — Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr,. Jusrice T. RamaprasaDA Rao, 
©. C. Muthuswami Gounder .. Petitioner” 


De 

V. K. Chennimalai Gounder =. .. Respondent. 

Limitation Act (XXXVI of 1963), section 19—Acknowledgment of debt—C ion of 
fresh period o limitation—Monsy sent by postal mohsy order—Relsvant date—Date of 
transmission by post or date of actual receipt by the creditor. 


Section 19 of the Limitation Act, 1963 (co nding to section 20 of the 
earlier Act) has two distinct and separate limbs. first one is that the payment 
should be on account of a debt and such a payment should Constitute an acknow- 

: Jedgment. The second is that suck acknowledgment should be in the hand- 
writing of the debtor or the person making the payment under his authority. 


Where a debtor secks the media of the post office for transmisior of a payment 
made by him to the creditor towards a debt due by him, a fresh period of limita- 
Ce a ae re eee oes ye It is 
not correct to state that the actual date of receipt of the amount by the creditor 
should be taken as the starting point for computing the fresh period of limitation. 
‘The moncy order is sent by the debtor not in the abstract but with the sole 
intention of payment of the same to the creditor towards the debt then subsisting. 
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An open payment by a debtor as evidenced by the money order coupon if it 
is proved by evidence altunds that such payment was intended to be towards the 
only debt then due by the debtor to the creditor, will be sufficient acknowledg- 
ment in writing within the meaning of section 19 of the Limitation Act. It is 
not necessary that the connection between the payment and the debt should 
appear on the face of the writing. 


M/s. Wazir Sultan and Sons v. P. S. Rao,-IcL.R. (1 Mad. ae m 
M.L.J. 244: AI.R. 1959 Mad. 195, followed. 959) 463 : (1959) 


Petition under section 115 of Act V of 1908 praying the High Court to revise 
the order of the Sub-Court, ‘Erode, in A.S. No. 320 of 1965—O.S. No. 648 of 1965, 
District Munsif Court of Erode. 
- O. V. Baluswamy and Manicka K. Ramalingam, for Petitioner. 
S. Gopalaratnam and P. N. Venugopalan, for Respondent. 
The Court delivered the following 
Jopcment.—The plaintiff, aggrieved against the degision of the learned 
Subordinate Judge, Erode, who dismissed his suit as being barred by limitation, 
has come up to this Court on revision. The petitioner filed the suit on the foot ofa 
promissory note, Exhibit A-1 and he relied upon a payment of Rs. 100 made by the 
ndent which was admittedly sent by money order. Exhibit A-2 is the money 
order coupon for Rs. 100 sent by the respondent. It was sent on 16th July, 
1962. It simply shows that a sum of Rs. 100 was sent by the respondent to the 
titioner. On a consideration of the merits of the case, the lower appellate Court 
d that the sum of Rs. 100 was s0 sent towards the suit promissory note debt and 
not towards another loan as contended by the respondent. The appellate Court, 
however, found aè a fact that the sum of Rs, 100 sent by money order by the respon- 
dent was received by the petitioner or 18th July, 1962 and fore held that the 
payment should be deemed to have been made when the money order was received 
by the petitioner and hence the suit was dismissed as out of time. ‘The lower appel- 
late Court would not accept the contention that the payment made by a debtor in 
the post office will tantamount to the payment to the creditor and therefore the 
sending of money order will not save the suit from the bar of limitation. It was of 
the view that though there was a payment, the acknowledgment if any as evidenced 
by the money order receipt cannot save the bar since as a fact, the petitioner received 
the same only on 18th July, 1962. The suit was filed on roth July, r965, apparently 
on the foot that the money order was sent on 16th July, 1962, and that by itself is 
evidence of payment and hence the suit filed within 3 years from that date would 
be within tıme. l ki l 
Reliance was placed on Narasinga Rao Gare v. ayya), wherein the learned 
Judges were of the view that if limitation is to be saved under section 19,-one must 
be able to read into an endorsement not merely that a payment has been made but 
that a further sum is admitted to be due. The lower Appellate Court therefore 
allowed the appeal and set aside the judgment and decree re the trial Court. 


Section 19 of the Limitation Act XXXVI of 1963 which is a replica of section 20 

of the earlier enactment reads as follows: : 

Where payment on account of a debtor of interest on a legacy is made before 
the expiration of the prescribed period by the person liable to pay. the debt or 
legacy or by his agent duly authorised inthis behalf, a fresh period of limitation 
shall be computed from thetime when the payment was made: 

Provided that, save in the case of payment of interest made before Ist day 
of January, 1928, an acknowledgment of the payment.appears in the handwriting 

` of, or in'a writing signed by the'person making the payment. ~ , 3 
Explanation.—For the purposes of this section (e) where mortgagcd land is 
in the possession of the mortgagee, the receipt of the rent or produce of such land 
— eee i - anti a ge ee 
l 1 (1942) 2 M.L.J. 610. 
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shall be deemed to'be a payment; (b) ‘debt’ does not include money payable 
under a decree or order of a Court.” 


It has two distinct and separable limbs. The first one is that the payment 
should be on account of a debt and that such a payment should constitute an acknow- 
ledgment. The second is that there should appear by reason of such payment, an 
acknowledgment in the handwriting of the debtor or the person making the peyment 
under authority. Im this case the respondent sent the money order on 16th July, 
1962, for onward transmission to the creditor for payment. When a debtor seeks 
the instrumentality of the post office as media for transmission for payment of a 
part ofa debt admittedly due by him to the creditor then, it is certainly a reasonable 
inference to draw, that such a payment was not made by him in the abstract but 
with the sole and only purpose and intention of payment of the sdme to the creditor 
towards any debt mean was by then subsisting. Mr, Chinnappa, learned Counsel 
for the respondent states that the payment to a post office ought not to be treated 
as such because, it cannot be deemed to be a payment to a creditor. He contrasted 
this state of affairs with a case where a debtor passed on a cheque to the creditor. 
Cheques also may be handed over in person or sent by post to a creditor. It is. 
not always necessary that when a cheque is recerved by a creditor, it must be said 
that it was handed-over to him in person by the debtor. One can easily comprehend. 
a case where a cheque is sent by post just as a money order is sent through post 
office. In the former case, can it be said that the payment was made by the debtor 
only on the date when the creditor received the cheque or on the date when he- 
encashed the same? Itis by now well settled that ifa debtor pays a cheque towards. 
a debt which was not in dispute at that time and there is a delay in the encashment- 
thereof, nevertheless the payment by cheque made by the debtor to the creditor,. 
as evidenced by the cheque, is to be deemed to take effect from the date when the 
cheque was drawn and posted by the debtor to the creditor. The date when the 
creditor realises the cheque is of no significance. If this is therefore the principle: 
which has to be applied when payments area made by cheques, I do not see any” 
reason why the same principle should not be made applicable to a case where money 
is sent through the media of post office. Every one is aware of the form prescribed 
for sending the money by money orders wherein a debtor subscribes his signature 
and also signifies therein his assent for the payment of the money so sent by him to 
the creditor nained in that form. This writing in the money order form by itself 
is an indication that the intention of the debtor, when he transmitted the money by 
money order, was to pay the same to the named creditortherein. It therefore follows: 
that the money sent under Exhibit A-2, should be deemed to be a payment made 
by the respondent to the petitioner towards a debt and that having been made 
before the expiration of the prescribed period by the debtor, a fresh period of limita- 
tion shall be computed from the date of transmission which shall be deemed to be- 
the date of payment. In this case the date of transmission is 16th July, 1962. 


The other question is whether such an ayment as evidenced in the coupon 
which is invariably attached to a money ne pis should be deemed to an acknowledg— 
ment within the meaning of the proviso to section 19 of the Limitation Act. There- 
is no difficulty in answering this question since the lower Court has found as a 
fact that the amount of Rs. 100 was sent towards the suit promissory note and not 
towards any other debt. Such being the case, it is but fair to infer that if a debtor- 
sends moneys towards a particular debt and if by evidence aliands it is proved that 
such payment was intended to be towards the only debt by then due by the debtor 
to the creditor, then it falls short of nothing but an acknowledgment. ‘The views. 
of mine as above are supported by a decision of the Division Bench of our Court 
reported in M/s. Wazir Sultan. 8. Sons. v. P. S. Raot, On the immediate question. 
under consideration Rajamannar, C.J., would not agree. with the opinior of a 
single Judge of the Patna High Court who was of the-view that if an amount was 
sent by the debtor by money order but there was nothing in the money order- 
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coupon to say on what account the remittance was made, it would not amount to 

an acknowledgment as it did not ape on its face to be such. The learned Judges 

after quoting the words of Rowland, J., which stated: - 


“I think the acknowledgment must appear on its face to be on account of the 
.debt or, at least on account of a debt, whereas in the money order coupon there 
is nothing at all to show on what account the remittance was made.” 


observed that they would not agree with the view with respect and said that the 
Above view is not supported either by the language of section 20 of the Limitation 
Act as it then was, or by the decisions of the Court. They also expressed their note 
of dissent for the apparent view that it is necessary that the connection between 
payment and the debt should appear on the face of the ee required by the 
proviso to section 20 (1) of the old Limitation Act. With utmost respect, I 
agree with this observation. 

It therefore follows that not only there was a payment within thé period of 
limitation as is contemplated under the first part of section 19 of the present Act, 
but there is also an acknowledgment of the actual debt due and payable by the 
respondent to the petitioner. Thus the two limbs which I cast earlier which do 
form of section 20 of the Limitation Act are satisfied and the ingredients therein . 


are led. The learned Judge erred in relying upon the decision in Nar 
Rao Garu v. ayya,1 the facts and the ratio of which has no application oak 
present case under consideration. 


The judgment and decree of the Court below is therefore set aside-and the civil 
revision petition is allowed with costs. 
RM. l ——— . Petition allowed. 
_IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. Justice A. ALACIMEWAM. 
‘Balasundara Gounder .. Petitioner” 


a 
e 


; j: 
-The Judicial Authority, District Munsif, a 
"Tindivanam and another -.. Respondents. 
“Madras Panchayats Act (RXV of 1958), sections 26 and 2B8— Judicial axthority hearing 
an election disputs ander the Act—I} a Court—If can set aside an ex parte order. 
_Practice—Qourts and Tribunals—dstablished Courts appointed as tribunals -ander specific 

statutes—If dxercises jurisdiction as Court or. as persona designata. . 

When a question is stated to be referred to an established Court without more, 
it imports that the ordinary incidents of the procedure of that Court are to attach 
to those proceedings including a general right of appeal from its decision. The 
Court will decide the matter in dispute as a Court and not as persona designata. 

A District Munsif while dealing with a petition under section 28 of the Madras. 
Panchayats Act deals with it as the ordinary Courts of the land and will be entitled 
to apply the procedural law applicable to that Court, namely, the Code of Civil 
Procedure. He will be within his jurisdiction to set aside an ex order or 
restore an application dismissed for default on the principles laid down in the 
Code. : 

National Telephone Go., Lid. v. Postmaster-General, L.R. (1913) A.C. 496, referred. 
Adaikappa Ghetti v. Chandrasskhara Thevar, (1 L.R. 74 I.A. 264; I.L.R. (1949 
-Mad. 505 : (1948) 1 M.L.J. 41 : Tirupathi yee pep are Nadar, (968) Se 
L.W. dis followed. i ; 7 
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 Petiñon wider Article 226 of the Constitution praying the High Court to issue 
a writ of prohibition prohibiting the Ist: respondent from proceeding with the 
enquiry in O.P. No. 10 of 1966. `? ates 


T. S. Ramaswami, for Petitioner. . 
` R. Krishnamarthi (Amicus Curiae), for Respondents. 
The Court made the following 


_ Orvea.—This writ petition raises a question of some interest with regard to 
the scope of the powers of the prescribed judicial authority under s¢qtion 28 of the 
Madras Panchayats Act, 1958. Under section 26 of the Act, in so far as it is relevant 
for purposes.of this case, a member shall. cease to hold office as such if he acquires 
any interest in ‘any subsisting contract made ‘with, or-work: being done for, any 
Panchayat or any Panchayat Union Council except as a shareholder (other than 
a director) in a company or except as permitted by rules made under this Act, 
The second respondent herein filed a petition under section 28 of the Act to the 
prescribed judicial authority, that is, the District Munsif, Tindivanam, allegi 
that the petitioner had become disqualified to be a member of the Panchayat Board 
under the provisions of section 26 above referred to. ` That petition was adjourned 
for a number of days and was finally dismissed for default. Subsequently it‘appears 
that the second respondent filed an application for restoration of the application 
which was dismissed for default and that was restored to file. The petitioner alleges 
that this was done without notice to him, That aspect of the matter I shall deal 
with later. ~~ » ee cde j 
But his main poiat is that the prescribed judicial authority under section 28 of 
the ‘Act has no power to restore a petition dismissed by it for default.. Notification 7 
which finds a-place at page 264 of S.. V. Jayaraman on the Madras Panchayats 
Act, 1958 reads:— ne a ee 


«© The Judicial authority to whom applications under sub-section (1) of section 
28 of the Madras Panchayats Act, 1958, may be made shall be in the case of districts 
other than the Nilgiris, the District Munsif having territorial jurisdiction over the 
place in which the office of the Panchayat concerned is situated or if there is more 
than one such District Munsif, the. principal District Munsif, and in the case of 
Nilgiris District, the Subordinate Judge, Ootacamund, - 


? ft 


Provided that, in the case of districts other than the Nilgiris, the District Judge 
shall have power to’ transfer any‘such application to any other District Munsif 
in the district.” st 2 Eos i ' 

' $ Pe di _- k 
-The petitioner referred mt to Rules found in notification 10 which are found at 
page 295 onwards of the same book by which the District Munsif having territorial 
jurisdiction over the place in which the office of the Panchayat Board is situated is 
constituted as an election Court for Tir of deciding disputes regarding elections 
and such a District Munsif is deemed to exercise such jurisdiction as a persona 
designata and not in his capacity as a District Munsif or a Judge or other otoa of 
the Government. Those rules apply to this case as this is not a case of election 
dispute. “We are concerned only with notification 7 to which I already referred. .. 


The petitioner refers to the decision in Tiruppulisami v. Manickam1, where 
Rajamannar, C.J., in dealing with the question which arose under section 51 of 
‘the District Municipalities Act, in which the language used is exactly the same as 
in section, 28 of the Madras Panchayats Act, held that the District Judge in dealing 
with a question under section 51 would be a Tribunal within the meaning of the 
term under Article 227 of-the Constitution. Incidentally the learned Judge 


1. (1954) 2 M.LJ. 680, oe ae He 


—_ 
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observed that the District Judge acting under section 51 of the ‘Act:might be a 
persona designata, that is to say, he would differ from the District Court, over which he 
was presiding, and this observation is relied upon by the petitioner to urge that the’ 
prescribed Judicial authority in this case acting as persona designata, The question 
whether the District Judge deciding a question under section 51 was a persona 
designata or was deciding it as a Judge, presiding over the. District Court was not 


before me. The petitioner also dr my attention to the decision in Koti Reddi v. 
Venkayya!, . where a Bench „of this Court in dealing with: the question whether an 


held that in the absence of an express proyision empowering him to set aside his 
own orders either by way of a review or by way of application undet Order 9, 
Civil Procedure Code, the Election Commissioner had no jurisdiction to set wade 
an earlier order of his. But in that case unlike as in this case the Election Com- 
missioner was not an officer presiding over a Court. In National . Telephone Go. 
Ltd. v. Postmaster Gensral4, Viscount Haldane, L.C. pointed out, 


“ When a question is stated to be referred to an established Court without 
more, it in my opinion, imports that the ordinary incidents of the procedure of 
that Court are to attach, and also that any general right of appeal from its 
decisions likewise attaches.” 


‘Lord Parker of Waddington in the same case observed: 


“ Where’ by statute matters are referred to the determination of a Court of 
record with no further provision, the necessary implication is, 1 think, that the 
Court will determine the matters, as a Court, its jurisdiction is , but 
all the incidents of such jurisdiction including the right of appeal from its decision 
remain the same.”* — 

A similar view was expressed jn the decision in Adatkkappa Chetti v. Chandrasekhara 

Thevar?, where the Privy Council has stated the rule: | 


` It would follow that the District Mupsif in this case, who normally decides all 
cases before him by applying the provisions of the Civil Procedure Code, was also 
under section 28 of the Madras Panchayats. Act. That was the view which 
Ramaprasada Rao, J., took in the decision iw Tirupathi Nadar v. Kandasami Nadart. 


I am, therefore, of opinion that as in this case, the District Muasif, while dealing 
with a ition under section 28 of the Madras Panchayats Act, deals with it as 
one of ordinary Courts of the land, the procedural provisions which apply to 
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is so, it is open to the petitioner to apply to tho learned District Munsif to set aside 
the order restoring the application dismissed for default. The learned District 
Munsif would no doubt pass the necessary orders after taking evidence on the subject. 
With these observations, the writ petition is dismissed. ere will be no order as 
to costs. i 


I must thank Mr. R. Krishnamurthi, Advocate who, as amicus curiae was of 
considerable assistance to me in the disposal of this case. 
RM. l aes Fe Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
-~ (Special Original Jurisdiction.) 
Present :—Mr. Jusricz M. M. Imam. 


Mara Naicker Petitioner” 


D. 

The eee Tahsildar (Land Acquisition) Harijan Welfare, 

Po i, Coimbatore District and another pa -n 

Land Acquisition Act (I of 1894), section 4 (1)—Notification—N otice under, actually served 
on petitioner—Non-publication of the substance of the notification at convenient places tn 
ths locality—Effect—No mala fides alleged against the Government—Allegation against 
somebody else as responsible for acquisition—Not to affect validity of proceedings. 

So long as a notice under section 4 (1) of the Act has actually been served on 
the petitioner, it cannot be said that the petitioner was prejudiced or hurt by 
non-publication of the substance of the notification at convenient places in the 
locality as contemplated by section 4:(1). 

If there are no mala fides on the part of the Government the fact that there was 
some mala fides or malice on the a of somebody else who instigated the acquisi- 
tion proceedings does not really establish any mala fides so as to Vitiate the 
acquisition proceedir gs, It is really the Government which ultimately applies its 
mind and decides upon acquiring the property: 

Petition under Article 226 of the Constitution of India, praying that in the 

circumstances stated therein,’ and in the affidavit filed therewith the High Court 

will be pleased to issue a writ of certiorari calling for the records of the first respondent 

relating to the notification G.O.R.No. 6708, Home, dated 17th December, 1966, 

under section 6 of the Land Acquisition Act published at page jor in Part II, section 1; > 

of the Fort St. George Gazette, dated 1st March, 1967, ting to S. Nos. 384-1-B, 

384-3-B, 391-2-B, 397-2, 425-1-A, o of Mannarai vilage, Palladam taluk, 

Coimbatore District and to quash the same. 5 ie 

N. R. Chandran, for Petitioner. 

T. Satyadsv, the Assistant Government Pleader, for Respondents. 

The Court made the following . 


ORDER :—Lands in Survey Numbers 984-/1, 384/2 and 384/3, 390/2, 391/1 and 
391/2, 397 and 425/1 and 425/2 were acquired by the Government under the pro- 
visions of thé Land Acquisition Act to enable the Harijans in ‘Nallathupalayam 
to have a short-cut from their colony to Tirupur, a place where they wete working. 
The Notification under section 4 (1) of the Act was published in the Fort St. George 
Gazette, dated 27th October, 1965, and the Declaration under section 6 (1) of the 
Act was published in the Fort St. George Gazette, dated 1st March, 1967. It is 
to quash these land acquisition proceedings, the petitioner who happens to be one 
of the joint pattadars of the acquired lands has filed the present writ petition. 2 

Mr. N. R. Chandran, the learned Counsel for the petitioner contended in the 
- first place that there was really no public purpose involved in the acquisition ‘because 
the two places Nallathupalayam and Tirupur were connected by two other routes 
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and therefore there was really no necessity to acquire these lands for the purpose 
of connecting the two places and providing a short-cut., Whether such a pathway 
is necessary or not is a matter entirely for the Government to consider and decide 
and it is not open to this Court, under Article 226 of the Constitution of India to 
sit in judgment over that determination and to come to the conclusion that such a 
erie is not nece:siry. Therefore, the first point urged by the learned Counsel 

‘The second point urged by the learned Counsel is that the provisions of section 
4 (1) of the Act have not been complied with, in that the substance of the notification 
under that section has-not-been published at” convenient -placés in the locality. 
For this purpose, the learned Counsel relies‘on an’averment contained in ph 
6 of the counter affidavit filed on behalf of the respondents, wherein it is stated that 
the copy of the section 4 (1) notification published in ihe Fort St. George Gazette, 
dated 27th October, 1965, was served by affixure on the survey stone of the fields 
under acquisition on 26th January, 1966, and the substance of the notification was 
published in the’village by beat of tom tom on 26th January, 1966.' By relying on 
this padsage the Jearned Counsel contends that the publication in the vil by 
beat of tom tom is not enough and there must be a .of. the notice at ccrtain 
convenient places in the locality.. Whether this contention is sound or not, does not 
arise for consideration in this writ petition in view of one peculiar fact. Notice 
under section 4 (1) of the Act-was served on the petitioner himself and in a petition 
presented by him to the Minister concerned on 4th March, 1966, the petitioner 
admitted that he had been served with a notice under section'4 (1) of the Act. So 
long as a notice under section 4 (1) of the Act has actually been served on the peti- 
tioner,.it cannot be said that the petitioner was prejudiced or hurt by the non- 
publication of the substance of the notification at convenient places in the locality 
as contemplated by section 4.(1) of the Act. For this reason I hold that there is 
po substance in the second contention ag well. ; 


© The third contention’ of the learned Counsel for the petitioner-is that for the 
section 5-A enquiry, no notice was given to him, In the counter affidavit it is 
averred that such a notice was sérved on the petitioner and as a matter of fact in 
the p4titidn, dated 4th March, 1966, already referred to, addressed by the petitioner- 
to the Minister concerned, he had admitted the receipt of notice under section 5-A 
as well. Therefore this contention also fails. l 


The last of the contentions advanced by the learned Counsel for the petitioner 
is that the acquisition was mala fide because it was the Vice President of the Neruperi- 
chal Panchayat Board that was responsible for instigating the acquisition in question, 
It has been repeatedly held by this Court that so long as there are no mala fides on 
the part of the Government, the fact that there was some mala fides or malice on the 
part of somebody else does not really establish any mala fides so as to vitiate the 
acquisition proceedings. In G.M.P. No. 2778 of 1951, a Bench of this Court had 
held that a declaration under section 6 of the Land Acquisition Act was not liable 
to be attacked on the ground that the resolution of a Panchayat on which the acquisi- 
tion was made was mala fide and engineered by political opponents, if the owner 
had an opportunity of putting forward his objection before the Government. The 
reason for this conclusion is that it is really the Government which ultimately applies 
its mind and decides upon acquiring the property and so long as there is no allega- 
tion of mala fides made against the Government, the fact that somebody else had 
Deen responsible for initiating the proceedings or inducing the Government to take 
the acquisition. proceedings will not really affect the validity of the acquisition pro- 
ceedings. ‘This conclusion of the Bench was followed by Venkatarama Ayyar, J., 
Gopalakrishna v. Secretary, Board of Revenue1. No other point was urged before me. 
In these circumstances, all the.points raised by the learned Counsel for, the petitioner 
fail and the writ petition is dismissed. There will be no order as to costs. o. 

Vibe a i yr i Petition dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
| f Present :—Mr. Jusna K. S. RAMAMURTI. 
Murugesa Muthu Pillai : ; i o .. Appellant® 
o. ; 
Arumugathammal and. another 7 , =.. Respondenis, 
Endowmsni—Deed of —Interpretation—Dedication of property Jor the performance of charities— 
Substantial income riot to form an acerétion to the corps but to be ultlised by the manager— 
, Deed, if creates a trust or charge only in favour of the charity—AUl the clauses of the deed 
to be read together-and no clause to be read in tsolation. i 


If reading the document, as a whole it is clear that whatever remains, whether 
_ substantial or otherwise, after the charities are performed, it is not to form an 
` accretion to the corpus but can be utilised and taken by the manager.or the trustee 
as his own without any liability to render an account and with no obligation to 
hold-it on hehalf of the trust the endowment will not be an outright dedication 
but a charge only is created in favour of the charity for the expenses or dhittam 
specified in the deed of endowment. When these tests are applied, to the instant 
` case there can be only one answer that the intention of the testator, was only to 
provide for the continuance: without break of the performance of the charities 
_ in the manner in which he himself was doing. During his lifetime he had’not 
dedicated the property itself. But as clause 6 of the will shows he was utilising 
a small fraction of the income for the performance of the charities: ‘The charities 
have been specified in schedule E. The limit of expenses also had been mentioned. 
Above all, there is a distinct provision in clause'IT, the residuary clause (relating 
to the ultimate destination of the surplus) which provides that the daughter alone 
shall take the property and none other. Reading all the clauscs together it is 
clear what the testator has done under his will is only to create a charge over the 
roperties. The result is that the plaintiff is not entitled to question alienation. 
The alienees however can take the property only subject to the burden of 
providing 1} kottahs of paddy and Rs. 10 per year which would be a charge upon 
the property in the hands of the alience. f 


Appeal against the Decree of the Court of the Additional Subordinate Judge, 
Tirunelveli, in Appeal Suit No. 263 of 1963, prefered against the decree of the 
Court of the District Munsif of Ambasamudram in Original Suit No. 39 of 1960. 


R. Shanmugham, for Appellant. 
V. Ratnam, for Respondents. 


The Court delivered the following 


Jovoment.—The plaintiff is the appellant in the second appeal. One 
Eswaramurthi Pillai had a daughter Shahmughavadivu through his second wife. 
She is the 7th defendant in the action. One of her sons is the plaintiff, her other 
sons being defendants 8 to 11. Defendants 1 to 6 and defendants 12 and 13 are 
alienees claiming title under Shanmughavadivu aforesaid. ‘This Eswaramurthi 
left a will, Exhibit A-1, of the year 1925 bequeathing all his properties to his daughter 
and also providing for the performance of certain charities. He also left a settle- 
ment deed, Exhibit A-2 of the year 1905 settling the properties upon his daughter, 
and also providing for the- performance of certain other charities. In the second 
appeal we are concerned with two items of properties; one item is 68 cents which 
is item 21 of the B schedule to the will Exhibit A-1 and item 2, 62 cents, the property 
covered by the settlement Exhibit A-2. The plaintiff filed the action to recover 

ion of the suit property on the ground that there has been a complete out- 

right dedication of these items towards the charities and that the 7th defendant, the 
daughter of Eswaramurthi had no right to alienate the properties in question. 
a E E 
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The case of the contesting defendants was that there was only a charge created over 
these properties and there was not an outright and complete dedication as claimed 
' by the plaintif. The trial Court upheld the contentions of the plaintiff and decreed 
the suit as prayed for, but on appeal, the lower appellate Court has come to a 
contrary conclusion. 


Before I proceed further, it is necessary to set out the substance of the arrange- 
ment provided in the will Exhibit A-1. The preamble portion of the will clearly 
manifests the predomjnent intention or object of the father (the testator) that all 
his prop*rties, movables and immovables, should belong only to his daughter and 
nobody else shall have any right thereto. In clause 6 of the will, the testator has 
mentioned that out of the income from item I of A schedule and item 21 of the 
B schedule, the testator has been performing certain charities more fully set forth 
in schedule E appended to the will and that after his Jife-time his only daughter 
Shanmughavadivu and her issues shall perform the charity’ properly and regularly 
and without default. Whatis crucial for our present purpose is the recital in clause 6 
that the testator was performing the charities out of the income from the properties 
and that the daughter too was to perform the charities out of the income in the 
manner in which it was being done by the father. Clause 11 contains a residuary 
provision that the properties not specifically mentioned in the will and properties 
which may come into existence later shall be taken by the testator’s daughter after 
his life time and nobody alse shall have any right or interest over these properties. 
The Lower Appellate Court has found on the evidence that the properties are valu- 
`- able double crop nanja lands and that after meeting the specific items of expendi- 

ture in connection with the charity for which a scale has been laid down in the will, 
there will be substantial surplus in the hands of the daughter. The charities which 
are mentioned and the expenses to be incurred in connection therewith cannot be 
expanded. They merely consist of some pooja or worship to be ormed in three 
temples, the total thereof being. limited to 1} kottahs o dy and Rs. 10 
per year. The finding of fact by the lower appellate Court t after meeting 
these items of diture there will be ample surplus in the hands of the daughter is 
supported by ay evidence and does not call for interference in the second 
appeal and the only question is whether on a reading of the will as a whole could 
_it be said that there been a complete outright dedication of the properties or 
only a charge has been created for the expenses mentioned above, 


Tt is unnecessary to refer to the wealth of case law on this point bearing upon 
the determination of the character of the endowment and it is sufficient to refer 
to the following statement of law at pages 1128 and 1129 in the recent decision of 
the Supreme Court reported in Menakuru Dasaratharami Reddi v. Duddukuru Subba 
Rat, f ; 


“ Now it is clear that dedication of a property to religious or cbaritable pur- 
poses may be either complete or partial. If the dedication is complete, a trust 
in favour of public religious charity is created. If the dedication is partial, 
a trust in favour of the charity is not created but a charge in favour of the charity 
is attached to, and follows, the property which retains its original private and 
secular character. Whether or not dedication is complete would naturally be 
a question of fect to be determined in each case io the light of the ‘material terms 
used in the document. In such cases it is always a matter of ascertaming the 
true intention of the parties; it is obvious that such intention must be gathered 
on a fair and resonable construction of the document considered as a whole. 

_ The use of the word ‘ trust’ or ‘ trustee ” is no doubt of some help in determining 
. such intention but the mere use of the words cannot be treated as decisive of the 
matter. Is the private title over the property mtended to be completely extin- 
guished ? Is the title.in regard to the property intended to be completely trans- 
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‘ferred to the charity ? The answer to thèse questions can be found not by con- 
` centrating on the significance of the use of the word ‘ trustee’ .or ‘ trust’ alone 
` but by gathering the true intent of ‘the document considered as a whole. In 
some cases .where documents purport to dedicate property in favour of public 
charity, provision is made for the maintenance of the worshipper who may 
well be a member of the family of the origmal owner of the property himself and 
In such cases the question often arises whether the provision for the maintenance 
of the manager or the worshipper from the income of the property indicates an 
intention that the property should retain its original character and should merely 
be burdened with an obligation in favour of the charity. If the income of the 
property is substantially intended to be used for the purpose of the charity and 
only an pe a oagenane and minor portion of it is allowed to be used for-the main- 
tenance of the worshipper or the manager, it may be possible to take the view 
that dedication is complete. If, on the other hand, for the maintenance of public 
charity a minor portion of the income is expected or required to-be used and a 
substantial surplus-is left in the hands of the ror worshipper for his own 
private purposes, it would be difficult to accept the oe of complete dedication.” 


It will thus be seen that ultimately the solution to the problem depends upon the. 
proper interpretation of the deed of endowment if there should be any. All the 
clauses of the deed of endowment will have to be read together and no clause should 
be read in isolation and detached from the rest of the document. ` The relevant 
considerations are (1) whether the charity is an expanding charity and whether 
the manager or the trustee who is to conduct the charity is enjoined to d the 
entire income upon the charity. (2) Whether the charity would exhaust the entire 
income or whether there will be a substantial surplus or margin left after meeting 
all the expenses and (3) the provision: as to the ultimate destination of the surplus. 
Bearing on the question of the ultimate disposition of the surplus reference may be 
made to the Bench decision of this Court in Kathan Muthirian v. Siva Baghathammal!, 
in which the following observations are made at page 109 :— 


«This is a clear expression that, even though there may be a gift.to the idol, 
if the surplus income is given absolutely to the sons, the property would vest in 
the latter subject to the trust in favour of the idol. The case in Ashutosh Dutt v. 
Doorga Churn Chatterjes2, is the stro on the.point, There was a gift by a 
lady of certain lands for the support of the daily worship of an idol, and the deed 
contained a clause that in the event of there being a lus after these uses had 
been satisfied out of the revenue of the said lands, it should be applied to the 
support of the family. ‘There was also a direction in the will that the heirs should 
have no power of gift or sale over the property bequeathed. Notwithstanding 
this language, the Judicial Committee came to the conchuion-that the roperty 
was only burdened with a trust, and that otherwise it vested abeu in the 
ea In Mofassed Karin v. Mahammad*, which was a case of M 

akf, Stephen and Mookerjec, JJ., held that the dedication of a-portion of the 
income for the purposes of a mosque creatéd at best only a charge upon the land 
and that the pro was heritable and transferable. To the same effect is 
the decision in Shoo Chunder Dass v. Monohari Dassi*. In Kulada Prosad v. 
Kali Das Naik’ and Mahin Chandra Sarkar v. Hara Kumari Dasee*, two different 
Benches of the Calcutta High Court recently construed documents granting the 
surplus income as conveying an absolute estate subject to a trust. The leaning 
of these cases is apparently towards vesting property. in living persons and tò 
enforce on them obligations to carry on the testator’s wishes. It is inconsonance 
with the principles of Hindu Law and with the wishes of pious donors that their 
heirs should be the owners of the property and that they should maintain the 
family prestige by conducting the charities. Prima facis, a Hindu who desires 
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- to devote a portion of his property for religious purposes and who has near-rela~ 
tions to whom he: es the bulk of his property may be presumed to have 
ted only a charge on the estate to the charity. His primary intention will 

that his descendants should have possession of the corpus and should maintain 

the traditions by conducting the charity.” 
-If reading the document as a whole it is clear. that whatever remains, whether sub- 
stantial or otherwise, after the charities are performed, it is not to form an accretion 
to the corpus but can be utilised and taken by the manager or the trustee as his own 
without any liability to render an account and with no obligation to hold it on bekalf 
of the trust the endowment will not be an outright dedication but a charge only is 
created in favour of the charity for the expenses or diittam specified in the deed of 
endowment. When these tests are applied, to the instant case there can be only 
one answer that the intention of the testator was only to provide for the continuance 
without break of the performance of the charities in the manner in which he himself 
‘was doing. During: his lifetime he had not dedicated the property itself. But 
„as clause 6 shows he was only utilising a small fraction of the income for the perfor- 
mance of the charities. The charities have been specified in schedule E. The 
limit of expenses also had been mentioned. Above all, there is a distinct provision 
-‘in clause 11, the residuary clause, (the clause relating to the ultimate destination of 
the surplus) which provides that the daughter alone shall take the property and none 
other. Reading all the clauses together it is clear that what the testator’ has donè 
‘under his will is only to create a charge over the properties. The result is that the 
plaintiff is not entitled to question the alienation. The alienecs however can take 
‘the property only subject to the burden of providing 14 kottahs of\paddy and Rs. 10 
per year which would be a charge upon the property in the hands of the alienee. ` 
' The next item is the charge provided_under Exhibit A-2 the settlement. deed. 
The position here is a fortiori... The settlement deed: its-lf expreasly recites that the 
settlor was performing’the charity out’of the income and that the settleo also should 
conduct and perform the charity in the same manner like the settlor out of the income 
from the properties. ‘The properties themselves have not been dedicated to the 
charity either by the settlor during his lifetime or under the settlement deed; Exhibit 
A-2. Here too the scale of expenses or Dhittam has been fixed and it is 2} kotfahs 
per annum irrespective of what the settlee may get as income.. A’perusal of the 
settlement. deed also shows that the paramount. or predominent intention of the 
settlor was that his daughter the 7th defendant should take the prone) ae to 
this charge. For all these reasons, I have no hesitation in holding that in t 
of both the items a charge only had been created with the result that the plaintift’s 
suit fails subject to a charge as mentioned above. Thé_result is the second appeal 
_fails and is dismissed.. No costs. jooo | - eck. ok _o ee 


No leave. ~~ i a ot ee, on 


VME. me Appsal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. ` 

| ' (Special, Original Jurisdiction.) . ; 
: = Present :—Mr. Jusriog M.M. Ismar. 
A. Muthuswami. Pillai — ae Petitioner 


2 


U. .'- : ae . 
The Commissioner, Hindu Religious and Charitable Endow- 
~ ments, Nungambakkam, Madras-34, and others .. Respondent, , 
Madras Hindu Rsligious and Charitable Endowments Act (XXII of 1959), sation 45 (4) 
—Scope. = 
The power to suspend, remove or dismiss an executive officer conferred and 
contemplated by section 45, (4) is one to do so by way of punitive action or 
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disciplinary action against the Executive Officer’ The power to revoke-or cancel 
an earlier order appointing an Executive Officer, which will result in the 
removal of the Executive Officer is not one contemplated by that section. 


Petition under Article 226 of the Constitution of India, praying that in the cir-’ 
cumstances stated therein, andin the affidavit filed therewith the h Court will 
be pleased to issue a Writ of certiorari calling for the records in K. Dis. No. 29939 of - 
1967 on the-file of the 1st Respondent herein and to quash the order passed 
therein dated 11th September, 1967. eos . ' 

M.R. Narayanaswamy, for Petitioner. z Ve 

T. Satyadeo, Assistant Government Pleader for Respondent No. 1. 

The Court made the following __ CO 


Orpzer.—The administration of Sri Nachiarammal Endowments, Vandiyur, 
Madurai Taluk, Madurai District, is governed by a scheme settled in O.P.No. 111 
of 1953 before the Deputy Commissioner of Religious Endowments at Tanjore, 
as confirmed by the Commissioner, Hindu Religious and Charitable Endowments, 
Madras, in A.P.No. 9 of 1956, in'O.S.Nos. 60 and go of 1956 on the file of the Sub- 
Court, Madurai, and in A.S. Nos. 156 and 182 of 1958 on the file of this Court. 
However, certain differences of opinion and disputes soem to have arisen between the 
petitioner herein and the third respondent herein, with-respect to the administration 
of the Endowment, and, because of these differences, the petitioner applied to the 
Deputy Commissioner, Hindu Religious and Charitable Endowments, Madurai, 
for appointment of an Executive Officer and action on that application seems to 
have been taken by the Commissioner, Hindu Religious and Charitable Endowments, 
Madras, who by his order in R.C.No. 719187-E.3; ted 1st February, 1967 made such 
an appointment. Meanwhile, all the ns interested in the. Endowment, 
with a view to put an end to the uel filed OA No. 3 of 1967 before the Deputy 
Commissioner, Hindu Religious and Charitable Endowments, Madurai, for the 
modification of the original scheme, and such a modification was ordered on 4th 
April, 1967. Thus it will be seen, that the Commissioner passed an order appointing 
an Executive Officer before the modification of the Scheme was effected by the 
Deputy Commissioner on 4th April, 1967. Su ent, to the order of the Deputy 
Commissioner modifying the scheme the petitioner herein filed an ‘application before 
. the Commissioner, purporting to be under section’: 45 (4) of the Madras Hindu 
Religious and Charitable Endowments Act, 1959, for removing the Executive Officer 
80 appointed on the ground that the presence of an executive Officer is no longer 
necessary, in view of the quarrels between the parties having been settled and the 
scheme itself having been amended.- The’ Commissioner, by order dated 11th 
September, 1967 took the view that such-an order, as asked for by the petitioner, 
could not be passed under section 45 (4) ofthe Act. -Itis to quash-this order of the 
Commissioner the present writ petition has been filed. 


~ 


In my opinion, the order of the Commissioner, in so far as it relied on section 
45 (4) of the Act, is correct-and does not call for any interference. Section 45 (4) 
-states : Sg , ; i l F 

“The Commissioner may, for good and ‘sufficient cause, suspend, remove or 


ee 


dismiss the executive officer.” ; 


The to suspend, remove or dismiss an Executive Officer conferred and con- 
templated by this section is one to do so by way of punitive action or disciplinary 
action against the Executive Officer. The power to revoke or cancel an earlicr 
order appointing an .Exccutive Officer, which will result in the removal of the 
Executive Officer is not one contemplated by section 45 (4) ofthe Act. Conse- 
quently the order of the Commissioner, in so far as he has held that section 45 (4) 
of the Act does not contemplate such an order, is correct and does not call for inter- 
ference. ‘Therefore, the writ-petition fails and is dismissed. I am making it clear 
that the dismissal of this writ petition is solely based upon the-interpretation of 
section 45 (4) and it will not prejudice the right of the petitioner, or-any othér person 
45 
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interested in the, Endowment, ‘to T the Commissioner either under section 23 
of the Act or any other provision o under which they could ask for a revocation 
or cancellation of his order dated rst February, 1967’ appointing an Executive 
Officer on the ground that the need for appointing such an Executive Officer no 
Jonger subsists, ‘There will be no order as to costs. 


V.K. en Petition dismissed. 
[FULL BENOH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr, K. VEERASW Chie fers MeO ae 
AND Mer. Justice G, RAMANUJAM a á 


M/s. N.P. ya Service (P.) Ltd., Namakkal | .. Petitioner* 


M/s. aes Taupe (P.) Ltd. and others .. Respondents. 


Constitution of India (1950), Article 226—Motor Vehicles Act (IV of 1939), sections 447 (3), 
57 and 62—-Writ Petition against grant of permit—High Courts power to make inter- 
orders during pendency of—Extent—Cannot be exercised so-as to contravene 

section 47 (3)—Scope of section 62. 
Once there has been a decision finder section 47 (3) of the number of permits 
for a given route, the Regional Transport Authority in dealing with the applica- 
‘ tions for the grant of such permits cannot exceed that number, nor can the State 
pense Appellate ‘Tribunal in appeal from the Regional Transport Authority’s 
PE, that number. Even in interlocutory proceedings pending a writ 
ei it would be improper for the High Court to pass an order which will have 
oe effect of exceeding-that number.- While it is true that the High Court has 
Se Waa: under Article 226 of the Constitution to pass appropriate orders 
to. oe c exigencies of the situation and the needs of a given case, it cannot be 
exercised so as to contravene the provision of a statute as is found in section 7 (3) 
in the context of the other provisions of the Motor Vehicles Act. Relief houd 
be so moulded as to reduce the loss, E NEE etc., but without Dereercne 

the statute. 


Nagabhashanam v. Ankiak, (1968) 2 An. W:R. 154: AI.R. 1968 A.P. 274, foHowed: 
It is now well established that a-prior determination of the number of permits 
under section 47 K is the very basis of the jurisdiction subsequently to grant 
permits to qualified applicant. It would follow that when the result ọf an interim 
- order will be to enlarge the number of permits for the route beyond the number 
which has been granted by the Regional Transport Authority (or the State Trans- 
port Appellate Tribunal in appeal such an enlargement also will be without 
- _ Jurisdiction, in the absence ofa prior determination under section 47 (3), permiting 
such enlargement. ; i 


Section 62 of the Motor Vehicles Act cannot be Ha upon by the High Court 
for passing interlocutory orders during the pendency of writ proceedings. 


Petitions praying that in the circumstances stated therein and in the affidavit 
filed in CG. MENO. 13000 of 1969, the High Court will be pleased to suspend the 
operation of the order of the Honourable Mr. Justice Ismail, dared 14th August, 1969 
a made in W.P.Nos. 1815 and 2582 of 1967 pending W.A.Nos. 412 and 413 of 

969 by maintaining the states W:A. Nos. 412 and 413 of 1969 preferred to the 
ey, Court under clause 15 of the Letters Patent against the order of the Honourable 
Me Justice Ismail, 14th August, 1969 and made in the exercise of Special Original 
Jurisdiction of the High Court in W.P. Nos. 1815 and 2582 of 1969 presented under 
Article 226 of the Constitution of India to issue. Writs of certiorari calling for the records 
connected with the order of the State Transport Appellate Tribunal, Madras, made 





* Civil Miscellancous P. Nos. 19000 and 
13001 of 1 in W.A. Nos. 412 and H : 
418 of 1; oe ae a Ist October, 1969. 


- 
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in Appeal No. 187 of 1967 dated goth May, 1967, and in Appeal Nos. 163 of 
1967 and 187 of 1967 respectively and quash the same, a 


K.K. Venugopal for M. Kalyanasandaram, for Petitioner. 2G 


M.N. Rangachari, The’ Government Pleader, K. Chidambaram for G. Ramaswami 
and V. Kriskna Menon, for Respondents. 


The Jydgment of the Court was delivered by 


Ramakrishnan, 7.—The order of reference to which two of us were parties sets 
out the question for decision.. At the time of the hearing of the reference, the parties 
who appeared a tae in the civil miscellancous petitions were heard through 


their counsel. e learned Government Pleader: also was heard. 


Under section 42 of the Motor Vehicles Act, no motor vehicle can ply except 
in accordance with the terms and conditions of a permit granted by the Transport 
Authority. Section 47 of the Act prescribes the matters which should be taken 
into consideration while considering an application for such a permit. Section 47 (3) 
authorises the Regional Transport Authority to fix the number of buses on a icular 
rotite, Section eae the power of the Regional Transport Authority to 
grant permits. tion 57 provides for the procedure before granting the applica- 
tion for a permit, including a public hearing at which representations shall be 
heard. Formerly, there was some uncertainty in the decisions as to the scope of 
section 47 (3) in the scheme of the Act. . It would appear that even without formal 
orders under section 47 (3) fixing the number of stage carriages on a route, 
applications for grant of permits were:considered by the Regional ‘Transport Autho- 
rity under section 57 and while dealing with those applications, the Regional Trans- . 
port Authority was exercising the power both to fix the number of stage carriages 
as well as the person or persons to whom permit should be granted. But recent 
decisions of the Supreme Court, starting from the decision in Abdul Matsen v. Ram 
Kailash1, have clarified the position beyond any manner of doubt. The gist of these 
decisions is that applications for the grant of stage carriage permits must be. dealt 
with by the Regional Transport Authority in two stages. The first stage involves the 
determination under section 47 (3) of the Act of the number of stage carriages which 
could be permitted to operate on the route. After such determination has been made, 
a decision has to be taken at the second stage as to which of the applicants is best 
qualified for the grant of the permit. ` The considerations that weigh for deciding 
upon the number of stage carriages which could be allowed on a route while dealing 
with the question under section 47 (3) are ‘quite different from the considerations 
which will be taken into account when deciding the person best qualified for the 
grant celta lie under section .57 of the Act. In Abdel Mateen v. Ram Kailash’, 
it is O x _ 

“ Where a limit has been fixed under section 47 (3) by the Regional ‘Transport 
Authority and thereafter the said Authority proceeds to consider application for 
permits under section 48 read with section 57, the Regional ‘Transport Authority 
must confine the number of permits issued by it within those limits.” 

The position is made further clearin Jayaram Motor Service v. Sri S. Rajarathinam and 
others*, by the Supreme Court : ` : 


“On an examination of the relevant provisions of the Act and the purpose 
behind sections 47 and 57, we are conviriced that before granting a stage catriage 
. permit two independent steps have to be taken. 7n | > ae 
‘ _ Firstly, there should be determination by ‘the Regional ‘Transport Authority 
under section 47 (3) of the number of stage carriages for which stage carriage 
- permits may be granted in that route. Thereafter applications for stage carriage 
its in that route should be entertained. The Regional Transport Authority 
is not competent to grant stage carriage permits for more carriages than fixed 
under section 47 (3)."” >- . .- - : ` 


1, (1963) 3 S.A.R 523: A.L.R.19638.C.64, 2. . (1967) 2 8.C.W.R. 857.-- 
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Tn R.Obliswami Naida v. The Additional State Transport Appellate Tribunal, Madras}, 


the Supreme Court held that first there should be an order under section 47 (3) 
and only thereafter applications for grant Of stage carriage permits could be enter- 
tained, The right course in such cases would be to dismiss the applications in limine 
on the ground: that there had been:no prior order under section 47 (3); and not 
keep the applications pending in order to await an order under section 47 (3). 
Taking the principle of these decisions into consideration, a Bench of this Court 
consisting of Veeraswami, QC: J., and-Gokulakrishnan, J., ‘held in—Gajendra 
Transports (P:) Ltd., Tiruppar v., Annamalai Bus Transports Lid:, Pollachi, and 
another*, ‘that an order under- section 47 (3) is a condition precedent to the 
exercise of the power under section 48 (1) read with section 57. The same Bench 
observed also that the absence of such an order under section 47 (3) goes to the 
root of the jurisdiction of the Regional Transport Authority to exercise its 

to grant a-permit to an applicant under section 48 (1) read with section 57. 


' From the principles laid down above it follows as a broad proposition that once 
there has been a decision under section 47 (3) of-the number of permits for a given 
route, the Regional Transport Authority in dealing with the applications for the 
grant of such permits cannot exceed that number, nor can the State Transpòrt 
Appellate Tribunal in appeal from the Regional Transport Authority’s order exceed 
that number. The further question is whether when the decision of the State Trans- 
port Appellate Tribunal is c in a writ petition before the High Court under 
Article 226 of the Constitution, the High Court by way of an interlocutory order 
can give a direction which will imply that both the grantee of the Regional Transport 
Authority and the'grantee of the State Transport Appellate Tribunal can operate 
on their permits pending disposal of:the writ petition. Prima facie such a direction 
cannot be given at the conclusion of the writ proceedings, because it will imply the 
grant of more permits than what have been settled under-section 47 (3) proceedings. 
It is clear to us that even at the interlocutory stage it would be illegal to give such a 
direction, because it will go contrary to the determination under section 47 (3Y as to 
the exact number of bus permits that can be granted for the given route, in the back- 
ground of the relevant circumstances, including the requirements of the public, 
the condition of the road and. so on for the route in question. 


The learned Counsel Sri K. K. Venugopal, appearing for some of the 
oe relied upon the observations of a Bench of this Court consisting of 
jJagopalan. and Balakrishna Ayyar, JJ:, in—Ramaswmai Goundar v. Obliswami 
Naidu and another”. The attention of the Bench was drawp to the question 
t by, reason of such an interlocutory order, section‘47 (3) would be.con- 
travened. This argument was repelled by the Bench by observing that notwith- 
standing the provisions of section 47 (3), the Regional Transport Authority has: 
power to add to the number of stage carriage permits in a particular route and an 
appellate authority can pass whatever order the authority of the first instance could 
have passed... By extension ef this principle the Bench a to have been of 
the view that there would be nothing illegal from the point af view of section 47 (3) 
if an interlociitory order is passed by this Court in a Writ Petition under article 2 
of the Constitution permitting both the grantees to operate on the route. But this 
view of the Bench cannot be sustained any longer after the subsequent decisions of 
the Supreme Court as well as the Bench of this Court referred to above. They 
clearly lay down that the jurisdiction of the Regional Transport Authority as’ well 
as the State Transport: Appellate Tribunal is limited to grant only permits-upto the 
number decided upon in proceédings under section 47 (3). It would therefore 
follow that even in interlocutory proceedings before this.Court, it would be improper - 
to pass an order which will have the effect of exceeding’that number. ` 


“The learned Counsel, ‘Sri KK. Venugopal, referred to the inherent powers-of 
the High Court under Article 226 of the Constitution to pass appropriate orders to 
z tr ‘ a 
7 S.C]. : S.C.W.R, . O.MLP. No. 1987 of 1958in W.P. No. 1 
569 H EIR 1965 § Ot 2) : = oe of on (Mad. ELC) 95% CE 
2. W.A No 272 6f 1988 (Mad. HE). . l . 
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meet the exigencies of the situation and the needs.of a given case. While we.are 
prepared to concede that such a power exists in the High Court, it appears to us that 
it cannot be exercised so as to contravene the provision of a statute such as is found, 
in section 47 (3), in thé’ context ‘of the other provisions of the Motor Vehicles Act 
déalt with above. : ; mi ; i a | 
Our attention has been drawn at the time of the hearing of these petitions, to a 
decision of the Andhra Pradesh High Court in Nagabhgshanam v. Anfiah’. ‘The 
facts in that case were that under section 47 (3) of the Motor Vehicles Act, the run- 
ning of two buses on a given route, had been permitted. The Regional Transport 
Authority’ granted the permits to two persons. The State Transport Appellate 
Tribunal in appeal set aside the permit granted to one of the persons and maintained 
the grant to the other. The question ardse whether in a writ petition filed by the 
grantee of the Regional T rt Authority whose grant was set aside by the State 
Transport Appellate Tri , an interlocutory order could be passed so as to 
permit the two grantees of the Regional Transport Authority, to operate on the route 
along with the grantee of the State Transport Appellate. Tribunal. Relying pee 
the decision of the Supreme Court in Abdul Mateen v. Ram Kailash*, the An 
Pradesh High Court hold that an interim relief of the above kind cannot be granted. 
When the attention of the learned Judges was drawn to the wider powers under 
Article 226 of the Constitution, they observed that while the High Court could pass 
suitable orders granting’ interim relief, ordinarily jt would not pass an order which 
would amount fo issuing permits contrary to the law. We are of opinion that the 
above decision lays down a correct view of the law. What we are required to con- 
sider is not’ the propriety of an' interlocutoty order standing by itself, but an inter- 
locutory order on which depends the grant of additional.: permits albeit for the time 
pat sie are beyond the limit prescribed under séction 47:(3), and therefore 
will be violative of the law: A dependent grant in-such circumstarices cannot be 
validly made. f  * -ee 7 7k “- Ko i l 
., Learned Counsel Mr. K.K. Venugopal while recognising the validity of the 
propositions mentioned above, in cases where there has been a prior determination of 
the number of. permits for the route under section 47 (3), would urge that in the 
present cases, there has been no such prior determination, and therefore it will be still 
open to us to pass interlocutory orders, itting both the grantee of the Régional 
‘Transport Authority and the grantee of the State Transport Appellate ‘Tribunal to 
operate their buses. He urged that when there has been no decision under section 
47 (3), the power of this Court cannot be fettered. We are unable to agre¢ with 
this representation also. Inthe Bench decision referred to above in W.A. No, 274 of 
1968, it, has been held that a prior determination of the number of permits under 
section 47 (3), is the very basis of the jurisdiction to grant subsequently permits to 
ified Applicants: ‘It.would'thd refore follow/that when there has been no prior 
etermination of the number.of its under section 47 (3), the very grant of a 
‘akon under section ‘48 read with section J7 to an applicant would be illegal, 
ecausé an essential preliminary part of the statutory procedure, had not been 
followed. A fortiori it would follow that when the result of an interim order will 
be to enlarge the number of permits for the route beyond the number which has been 
granted by the Regional Transport Authority (or the State Transport Appellate 
Tribunat in appeat) such am enlargement also will ‘be without jurisdiction, in the 
‘absence of a- prior determination under section 47 (3), permitting such enlargement. 
“Next, the learned Gounsel urged that when there has been a determination 
under ‘stction 47 (3) that a particular number of permits could be granted for a 
given route, but the Regional Transport Authority has ‘granted permits only upto a 
lesser number, it-willibé open to this:'Couft.in interlocutory proceedings to pass an 
‘order which. will have the effectiof enlarging the permits upto the maximum per- 
-mitted under section 47, (3). . But this is a purely hypothetical situation which has 
-not arisen in. these cases! ‘It is.also very-unlikely to rise, because in our experience 





1, (1968) 2 An.W.R. 154 1A.LR, 1968-A.P. 2. (1963) 3 8.0. R. 523 : ALR. 1963 8.C. 64. 
R74. “ : 3 
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when once there has been a decision under section ‘47 (3) about the-number of 
permits, it rarcly happens that all the permits are not granted. 


‘There was a reference by the learned Counsel to section 62 of the Motor Vehicles 
Act which deals with the grant of permits for a rary period, and the power 
vested in the Regional Transport Authority to grant them in certain special circum- 
stances. Obviously that power cannot be‘relied on, by this Court for passing an 
interlocutory order during the pendency ‘of Writ Proceedings. 
Finally, there is the question of ultimate hardship to the parties, which is referred 
to by the parties concerned for granting such interlocutory relief. ‘The Bench of this 
Court in Ramaswami Goundar v, Obliswami Naidu! has referred to the necessity to 
reduce to a minimum the inconvenience, hardship and the loss, actual or prospec- | 
tive, to which the parties would be put, im suitable interlocutory orders are not 
. While it is necessary to bear these requirements in mind, they cannot 
e justification for ing an order which will be contrary to the statute. Relief 
should be so ale as to reduce the loss, inconvenience, etc., but without 
transgressing the statute. This is the view which the Andhra Pradesh High 
Court held in the decision cited above. Further, in our experience, what 
happens in these cases it that during the pendency of the appeal before the 
State Transport Appellate Tribunal, the Regional Transport Authority 
grantee is allowed to operate on his permit to meet the requirements of the public. 
If the State Transport Hate Tribunal reverses in a the grant of the Regional 
Transport Authority, considering the large stakes involved, the Regional Transport 
Authority grantee wastes no time and applies for relief under Article 226 of the Cons- 
titution before the High Court with the minimum delay. In such circumstances, the 
State Transport Appellate Tribunal grantee conld not be sat Haha to have run his 
buses on the permits granted by the State Transport Appellate Tribunal for any 
appreciable length of time when interlocutory orders are applied for in writ 
proceedings. There will always be occasion in such .cases to determine which of 
the grants should be preserved pending the disposal of the writ petition, so as to 
canse the minimam hardship and inconvenience and without violating the statute 
which will be the case if thore is a direction to grant two permitswhere there is juris- 
diction to grant only one permit. But we do not want to give any further precise 
directions so far as this aspect of the matter-is concerned, as they must depend upon 
the circumstances of each case. an 7 


The reference is accordingly answered as above. 

V.K. | ee Reference answered 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—Mnr. Justice M. NATESAN. 


Nagammal and others ve Appellants* 


y. OE a 
Nanjammal and another : ... Respo dents. 


Hindu Succession Act (XXX of 1956), section 22—Interpretation—Preferential right 
of the non-alienating co-heirs to take the transfer, a primary right—Legislature 
not clearly spelling out the remedial right—Transfer by the co-heir without re- 
ference to the other co-heirs, if voidable at their instance—Transfer of Property 
Act (IV of 1882), section 40. - . - 


While clanse (1) of section 22 of the Hindu Succession Act gives the preferential 
right forthe acquisition of interest proposed to be transferred by a co-heir, clause 
(2) provides for the ascertainment of tho amount of consideration or valuo pay- - 
able by the co-heirs who intend to exercise the preferential right, if the co-heirs are 





À i 'I. QP. No. 1987 of 1958 ian W.P. No173 of -1958.7 0 0 os 
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unable tg agree about the price. `If any co-heir ae intended to exercise the pre- 
ferential right, is found not willing to acquire the interest for the consideration 
determined by Court on a eee he cannot be compelled to go through the 
purchase, but can be made liable to all costs of the application. Clause 3 of sec- 
tion 22 provides that, if-there is competition between two or more co-heirs 

in Class I for acquiring the interest proposed to be transferred, that heir who offers 
the highest price shall be preferred, Having said so much, Parliament could have 
laid down how and when the right of preference is.to be exercised. 


When interpreting the section, oné can properly assmme that Parliament had in 
mind the practice of pre-emption present in the country and the several pre-emp- 
tion laws. A Legislature may be deemed -to be conversent with the laws, current 
within its territory. But that will not permit the adoption of the incidents of 

re-emption recognised or provided for in other pre-emption laws, and in the 
Muslim law of pre-emption. -` fe #24 a : 

Parliament must have had in mind the two fold aspect of the right in the pre- 
emption laws current in the country: (1) the primary or substantive right to have 
an offer made and (2) the secondary or remedial right of the co-heirs if the pro- 

is sold without- being first offered to-them to take it from the purchaser. 

, Parliament has emphasised : ‘the primary right of pre-emption and left 
the remedial right to the common law forthe Courts to mould ‘it according to 
the circumstances... -" © 7 i i 


Tt is a fundamental principle of onr jurisprudence that, where there is a legal 
right, there is a corresponding duty enforceable by an action in a Court of law. 
Ubi jus ibi remedium, i.e., whore there is a right, there is a remedy. 


The primary or principal right, the right to offer of the thing about to be sold 
while it is not an interest or right in the property itself, as an inherent right at 
attaches itself to the p oeny The other rights-can follow therefrom as remedial 
and in enforcement of this primary right, since the preferential right conferred by 
law has to be respected ‘and enforced by Courts in accordance with the legislative 
intent. pann 

A co-heir who shares land along with another co-heir gets an advantage or 
benefit to acquire the latter’s interest-in common prepony Meare for the be- 
neoficial enjoyment of his own interest therein, when the latter co-heir seeks to 
dispose of his interest, A co-heir is~ thus ‘saddled with burden and his right of 
enjoyment as absolute owner free to disposa of his interest to whomsoever he 
pleases is restrained. Under the first part of section 40, the dominent right of 
the non-alienating co-heir may be enforced against a transferee for consideration 
with notice thereof, as the statutory obligation’ of a co-heir gets annexed to the 
ownership of the land by reason of his inheritance of the land as co-heir. In the 
light of the foregoing discussion it follows, that the right of a person to transfer 
his interest in property inherited along with other Class I hoirs is subject to the 
preferential right of his co-heirs to take the transfer, and that any transfer in 
derogation of that right would be voidable at the instance of the co-heirs who 
aro denied their preferential right... . `=; 


Appeal against the Decree of the Court of the Additional Subordinate Judge, 
Erode in Appeal Suit No. 99 of 1963, preforred against the decree, of the Court of 
the District Munsif of Erode in Original Suit No. 633 of 1960. 


K. Sarvabhauman and T. R. Mani, for Appellants. 

T. Srinivasan, for Respondents. a 

The Court delivered the following l 

JUDGMENT.—This second Appeal Taisos oa interesting roblem.in the application 
of section 22 of the Hindu Succession Act, The problem been ren difficult 


~ 


os 
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‘by the’absence of'clear'legislative guidance. Mulla in his principles.of Hindu Law, 
12th Edition, remarks -on the section: |) > eae a 
, “ The section requires more explicit and stringent language.” ~ ~ 

To state the facts’ of the case in-brief : The suit: properties, lands ‘with wells, 
belonged to one Bomma Naicken who, on his death in August’ 1958, left surviving 
his widow and four daughters. Under the Hindu Succession Act, as Class I heirs 
the fonr daughters‘and-the’widow share the’ properties equally,-each taking-a 1/5th 
-share. Plaintiffs 1 to 3 inthe suit are the three daughters and the Ist,defendant is 
the other daughter. . Without referénce to her,co-heirs, the 1st defendant, under the 
original of the. sale deed Exhibit A-5, dated 11th December, 1959, sold her share in 
the suit properties to one Pappa Naicken, the 2nd defendant in the suit, for a consi- 
deration of Rs. 1,000. Tho suit has been instituted on 12th July, 1960 in assertion by 
the plaintiffs of their preferential right to purchase her 1/5th share under section 22 of 
_ the Hindu Succession Act. During his lifetime, Bomma Naicken ‘had’ created a 
mortgage over his properties for Rs. 2,000 in favour of the 1st plaintiff as evidenced 
by Exhibit A-1 dated 21st May, 1952, The widow, the other co-heir, had, with re- 
ference to her ‘share, executed two sale deeds, Exhibit A-2 in favour of the Ist 
plaintiff and Exhibit A-3 in favour ofthe 2nd plaintiff, directing them to discharge 
the mortgage, due by the.estate ; and the dispute is confined to-the alienation, Exhibit 
A-5 in favour of the stranger. ‘The Courts, below-have rejected the plaintiff’s claim 
and dismissed the suit. The Lower A te Conrt inter alia remarks that section 
22 doss not provide as to what is to happen if one.of the co-heirs sells his or her 
interest without informing the other ¢o-heirs whe have preferential right, -the: sec- 
tion not providing fer any notice ‘being given. ' ‘ a 

eM N in à I a iy eee ee g ws TE waj 

Section 22 of the Hindu Succession Act, 1956 under the Marginal heading 

“ preferential right to acquire property in'cortain cases ” runs thus’ :- k 


b 


I 


““ Where, after the commencement of this Act, an interest in any immovable 

' proparty of an intestate, or in any bysinées carried on by him or her, whether solely - 

' or in conjunction with others, devloves upon two'or more heirs specified in Class - 

I of the Schedule, and any one of such heirs pr to transfer his or her-interest 

in the propsrty or business, the other heirs shall have a preferential right to acquire 
the interest propdsed to be transferred. ` ww , 

(The çonsidəration for which dny'interest in the property ofthe deceased 


’ may be transferted under this section shall, in the abseriée of any agresmént bet- 
” woen the parties, be determined by the Court.on application being made to it in 
' this bshalf, and if. any person proposing to acquire’ the interest is not willing to 
acquire it for the ‘consideration so determined, such person shall-be liable to pay 
all costs of or incident ‘to ‘the applitation: ’ 2 ae 

(3) If there are two or moro heirs spocified in Class I of the Schedule proposing 
to acquire any interest under this'section, that heir who offers the highest considera- 

tion for the transfer shall be preferred.” =  - Eo i ca. E 

1 : ACA BP ey a Re Biko sos 

(Explanation omitted.) - - +... 2... 
The.proferential right to acquire the share of a co-heir who proposes to transfer 
his interest in the property or business of the propositus is limited to cases of simul- 
taneous succession and devolution of property upon two or more heirs belonging to 
Class I. Obviously, the section has boen aimod at reducing to some extent at least 
the inconvenient effects of simultaneous succession ‘by several-persons at one and the 
sam? tims as members of Class I leading to fragmentation and percelling up, of 
even small holdings of proporty. To a degree the section enables a co-heir to retain 
the property in the family and avoid the introduction of a stranger in the enjoyment 
of family propatty if he so desired. While clause (1) of section 22 gives the pre- 
ferential right ‘for the acquisition of interest propos to be transferred by a co-heir, 
olause-(2) provides for the ascertainment of the amount of consideration or: value 
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payable by the co-heirs who inténd to exercise the preferential right, if the co-heirs 
are unable to a about the price. If any co-heir who-intended to exorcise the 
preferential right, is found not willing to acquire the interest for the consideration 
determined by Court on application, he cannot be compelled to go through the 
purchase, but can be made liable to all costs of the application. Clause 3 of section 
22 provides that, if there is competition between two or more co-heirs specified in 
Class I for acquiring the interest to be transferred, that heir who offers 
the highest price shall be pref ‘ ving said so much, Parliament could, have 
laid down how and when the right of preference is to be exercised. It is the absence 
of provisions in this regard, that is pressed by the,alienee. The first hurdle in the 
exercise of the right conferred by the sectjon arises, when a co-heir without reference 
to the other co-heirs alienates his or her share. Other problems can be envisaged. 
To ‘mention one, granting that the preferential right can” be enforced against the 
urchaser,the ostensible price at which it has been sold to the purchaser may not 
the real price. The decd ofsale ma show an exaggerated figure or reduced figure 
for, various reasons. Such problems do not trouble us here. ; 

The right conferred ia in substancė a pre-emptive right.. Justice Mahmood 
in Gobind Deval v. Inayathullah!, while examining the Muslim law of pre-emption 
quotes Muslim texts ‘to the effect: >» - : 2) er ee et 

c Tt is not lawful for any onc to sell till he has informed his coparceners who may 

take or leave it as he wishes ; and if he has sold without such information, the 


coparcener has a preferential right to the share”’. 


‘The incidents of Muslim law of pre-emption have become ‘crystallized. Statutes 
relating fo pre-emption (See the Agra Pre-emption) Act (XI of 1922) generally 
provide for the issue of prior notice to the pre-emptors. ‘Provisions . are found for 
ascertainment of the actual price by the Court, when the Court finds that the plaintiff 
has the right of pre-emption, but that the osterisible‘price is not the real price.. The 
occasion for the assertion of the right of pre-emption strictly so called, or the cause of. 
action for enforcing the preferential right of purchase’ as prevalent iri several parts , ` 
of the country, arises only on sale by a co-heir. It has necessarily to be so, as the ; 
right is not to compel a sale, but a right to eléct to be the purchaser when ‘a salevis’ 
proposed. Can the absence of any provisiori in the Act for the co-heir to pursue the, 
matter, if a person should sell his or her interest without-reference to the other heir, 
conclude the matter against him? Ifthe absence of provision is decisive; then the 
conferment of the preferential right is futile and absolutely valueless. The ve 
object of enacting section 22 would be defeated. To use the words of Lord Simonds 
in Cutler v. Wandsworth Stadium Lid.*, ‘ the statute would be but a pious. aspiration.’ 
Let us, therefore, examine’ the jurisprudential aspect of the matter. The right con- . 
ferred by section 22 on co-heirs is undoubtedly a valuable right. The san 
vides that‘other heirs shall have preferential right-to uire the interest. ile 
one co-heit-cannot compel another co-heir-to sell his or her interest,'if he or she 
intends to sell his or heriinterest, the other co-heirs have the statutory right to 
purchase the interest, if they are prepared to pay the proper consideration. This .- 
statutory right necessarily imposes a corresponding duty on the co-heir who intends: 
to-sell his or her-interest. Itisa fundamental principle of our jurisprudence that, 
where there is a legal right, there’is a corresponding duty-enforceable by an action in. 
a Court of law. -Also Ubi jus ibi remedium where there is a right there is a remedy. 
‘The expression ‘Jus’ in the maxim is understood as signifying the légal authority. 
to do or demand something. „A legal’ right is defined by Professor Holland as“ a,- 
capacity residing in one man of controlling, with the assent and assistance of-the 
State, the actions of another.” Unless the section is looked upon as a pious exhorta- 
tion of Parliament and not a legally enforceable right, the aggrieved co-heir can 
seek the Court’s assistance for the recognition of his right and relief necessary to 
secure to him that right. A Legislature‘doés not intend its enactment to be a bratem 
falmen. If astatute creates'a duty=here the duty to-offer the share~to-the co-heirs 
i n aa 


b 
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in the first instance is necessarily involved when it is said by the statute that the pre- 
ferential right arises when a co-heir proposes to transfer his interest—and the statute 
does not provide or enact a remedy, an action at common law is clearly competent. 
The duty is not one of imperfect obligation ceasing with its breach, If the right 
can be extinguished by the wrongful act of the obligor, it cannot be regarded as a 
right in law. 

A reading of the several provisions of section 22 makes it manifest that Parlia- 
ment intended to give a real right to co-heirs inheriting as Class I heirs, The sec- 
tion gives the non-alienating heirs the capacity of controlling the action of the co-heir 
who wants to alienate his interest and of compelling him to transfer the interest to 
them. When theState by Law confers on the co-heirs this right, they are entitled to 
approach the Courts for the exercise of that control in the manner most effective. 


' ** Now, the general law as to the remedy ofa person who has been injured by the- 
infri t of a statutory right or the breach of a statutory obligation for. his . 
benefit is clear. Where the statute has not in explicit terms given a remedy, the 
remedy which is properly applicable to the right or the obligation flows as an 
incident ”, Dawson & Go V. Bingley Urband Council}, | : 

In Black v. Fife Goal Qo., Lid.2, Lord Kinnear observed: . l 

“ Ifthe duty be established, I do not think there is any serious question as to the 
civil liability.” . i , Ey 

In Qutler v. Wandsworth Stadium Lid.*, Lord ‘Simonds said :' - 

“ For instance, if a statutory duty.is prescribed but no remedy woy of ty 
or otherwise for its breach is imposed, it can be assumed that a right of civil action 
accrues to the person who is damnified by the breach.” 


Thus for there is no difficulty. The next question is to define the legal basis on which 
the right could be enforced against the stranger purchaser. When interpreting 
the section, one can properly assume that Parliament had in mind the tice of 
pre-emption present in the country and the several pre-emption laws. A bau 
may be deemed to be conversant with the laws current within its territory. But 
that will not permit the adoption of the incidents of pre-emption recognised or 
provided for in other pre-emption laws, and in the Muslim law of pre-emption. 


The right conferred under section 22 (1) of the Hindu Succession Act cannot be 
enforced and a transfer secured if the alienating co-heir only intends.to make a trans- 
fer. He or she could, at any time, abandon the Propet for transfer. It will be 

y Opento a person, who is negotiating for a sale to a stranger, to withdraw 
m the negotiations and abandon the popoa! for sale-or his co-heir intervening to 
enforce his preferential right purely out of feelings of animosity towards the co-heir. 
Such conduct is not unknown. A Ha to transfer may become manifest only 
on-an irrevocable act of transfer. It is the sale against the right of the co-heirs that 
would constitute an infringement of the right conferred under section 22 (1). To 
repeat the cause-of action is a sale to a third party, without reference to the other 
co-heirs who might have purchased the property for the proper price, if.it had been 
offered. Shall we say that a a oY suse comes into existence vis-a-vis the other co- 
heirs, when execution of the deed of transfer in favour of the stranger is taken up, 
and o mstant: the statutory right of purchase by the other co-heirs attaches itself to 
the property. Being a statutory tae eat S Za inherited by Class I heirs it 
could be said that it runs with the land binds the s purchaser, As I 
read section 22, Parliament must have had in mind the two fold aspect of the right 
in the pre-emption laws current in the country: (1) the primary or substantive 
right to have an offer made and (2) the secondary or remedial right of the co-heirs 
if the property is sold without being first offered.to them to take it from the 5 
In my opinion, Parliament has emphasised upon the primary right of pre-emption. 
re: a 


t. L.R. (1911) 2 K.B. 149 at 159. 3. (1949) App. Cas. 398 at f 
Re LR. Gaia) App. Casa, 149 at 1653.. s ais 
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and left the remedial right to the common law for the Courts to mould it according 
to the circumstances. 

In Audh v. Gajadhar Faiparat, Mukherjea, J., (as he then was), referring to the 
Muslim law of pre-emption, pointed out that the right of pre-emption, becomes 
enforceable only when there is a sale, but that the right exists antecedently to the sale. 
The correct position of the Muslim law of pre-emption is enunciated in these words : 


“The correct legal position seems to be that the law of pre-emption imposes a 
limitation or disability upon the ownership of a property to the extent that it 
restricts the owners’ unfettered right of sale and compels him to sell the property 
to his co-sharer...... The. person who is a co-sharer in the land.......... 
consequently gets an advantage or benefit corresponding to the burden with which 
the owner of the property is saddled ; even though it docs not amount to an 
actual interest in the property sold. The crux of the whole thing is that the benefit 
as well as the burden of the right of pre-em tion run with the land and can be 
enforced -by or against the owner of the land tor the time bei although the right 
of the pre-emptor does not amount to an interest in the land itself” 


The enunciation of the legal principle here is not based ọn any peculiarity of the 
Muslim Jaw of pre-emption. The obligation on a co-heir to submit to the preferen- 
tial right of purchase of his co-heir is regarded as a limitation or disability upon 
the ownership of property, to the extent it restricts the owner’s ettered. 
right of sale. Section 22 of the Hindu Succession Act imposes a restriction or limita- 
tion on. the co-heir’s unfettered right of sale of his interest. On inheritance he 
takes the property subject:to the restriction on his power of sale and the correspond~ 


ing right in his co-héirs. Referring to the right of p tion as generally preva- 
lent when ing with the Punjab Pre-emption Act which defines the right and 
vides a ure for enforcing it, Subba Rao,J., (as he then was) observed in 


ishan Singh v. Khazar Singh’ : Ea 
(1) The right of pre-emption is not a right to the thing-sold but a right to 
the offer of a thing about to be sold. This right is called the primary or inherent 
right. (2) The pre-emptor has a secondary right or a remedial right to follow 
the thing sold. (g) It is a right of substitution but not of re- i.e., the 
pre-emptor takes the entire bargain and steps into the shoes of the original vendee.” 


It is useful here to quote a passage from the Judgment of Plowden, J., in Dhani 
Nath v. Budha,?, referred to by the learned Judge in the case cited above : 
“ A preferential right to acquire land, belonging to another, upon the occasion of 
a transfer by the latter, does not appear to me to be either a right to or a right in 
that land. It is a jus ad rem alienam acquierendam, and not a jus ta re aliena. ‘The 
right, title and interest of the owner of land, which is subject to rights of 
tion, is not qualified or affected by the circumstances that is so subject. The 
right, title and interest-which passes upon a transfer is precisely the same, whether 
the transfer be to a pre-emptor, or non-pre-emptor, the only difference being 
that inthe latter case the transfer is avoidable at the instance of any tor. 
What is really affected by the existence of the right of pre-emption is not the right, 
title or interest of the owner—but the exercise of the owners’ power of transfer.. 
... He is not at fall liberty to transfer to whomsosver he pleases A E SA until he 
has given the pre-emptor the opportunity prescribed by lato to exercise ths preferential right of 
“acquisition.” i ' =< A R 
The same is the position of the có-hcir who inherits as Class I heir under the Hindu 
Succession Act. The primary or principal right, the right to offer of the thing about 
to be sold while it is not an interest or right in the property itself, as an inherent right 
attaches itself to the property. The other rights can follow therefrom as remedi 
and in enforcement of this primary right, since the preferential right conferred by 
Arai 
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law has to be respected and enforced by Courts in accordance with the Legislative 
intent. There are certain fundamental juridical principles which are necessarily 
die ta by every statute and which determines when properly applied what 
egal rights and duties have bten violated, and what ought to be done, in order to 
place those whose rights have been violated as near as may be in same situation in 
which they would have stood if the laws have been observed and the duties carried 
out. In Crawfords Construction of Statutes, 1940 Edition, at page 427, quoting 
Dwamis on Statutes, it'is observed : : ye 


“ Legislation being the establishment, beforehand, of those general principles 
by, which civil conduct is to be regulated, and juri dence, consisting of 
principles which are developed in the application of the former to particular cases, 
it follows, that the latter will be more or less extensive, according as the former is 
more or less genera] or particular ; jurisprudence being. the most extensive when 
the law is most gerierdl, and least.extensive when the law goes furtherest into details 
and particulars. When this is the case, it so far occupies the place which would 
otherwise be filled with jurisprudence. Jurisprudence, on the ‘other hand, supply- . 
ing all that Legislation leaves unprovided for in the administration of justice,and 
developing principles which serve as rules of conduct for cases subsequently arising, 
30 far'gtands in the place, and performs the' functions of legislation.” ` 


‘While Courts do not legislate, a statute can be carried into execution by known rules 
of law and equity if applicablé. ‘To avoid a sde in Violation of the Pe erential right 
of the co-heirs the Court, without doing violence to the language of the sections, can 
rely upon the-principle of either section 38 or preferably of the 1st part of section 40 
of the Transfer of Property Act. The principle of section 38 has been applied to 
cases where a'person 1s-authorised only under certain’ circumstances. to A iver of 
immoveable property. It'has been applied ‘to alienation ‘by a Hindu widow and 
other limited heirs, alienation by the father in derogation of thesrights of his son 
under the Mithakshara Law and alienation by Mahants and Shebaits, It could be 
said that 4, co-heir cannot transfer his interest in the property which’ he inherited 
along with the other co-heirs, without reference to the preferential right of the co-heirs. 
The law which provides for inheritance by co-heirs under Class I limits the freedom 
of disposal of immioveable property. A co-heir can sell his interest to a person of his 
own choice, only if the preferential right of his co-heirs to make the purchase is not 
availed of by them: ‘The end igraph of section 40 has generally been- invoked 
as providing substantive law and the foundation for specific relief under section 27 (b 
of the Specific Relief Act, 1877, where there is a covenant for pre-emption, whi 
does not give any,interest in his co-heirs’ share in the immovaeble property or any 
easement therein.- A co-heir who shares land ‘along with another co-heir gets an 
advantage or benefit to acquire the latter’s interest in common property manifestly 
for the beneficial enjoyment of his, own interest therein, when the latter co-heir 
secks to dispose of his interest. A co-heir is thus saddled with a burden and his right 
of enjoyment as absolute owner free to |. di! of his interest to whomsoever he 
pleases is restrained. Under the first part.of section, 40 the dominant right-of the 
non-alienating co-heir may be enforced ax papal a transferee for consideration with 
notice thereof, as the statutory, obligation of a co-heir gets annexed to the ownership 
of the.land by reason of his inheritance of the land as co-heir. In the light of the 
foregoing discussion: it follows that the right-of a person to transfer his interest in 
Propsrty inherited along with other Class I heirs is subject to the preferential right 
‘of his co-heirs to take the transfer, and that any transfer in derogation of that right 
would be voidable at-the instance of the co-heirs-who are denied their preferential 
right. ." , oe ee ee : 
', Learned Counsel for the respondents drew my attention-to cases where it has 
been held that the right of pre-emption is a very weak right and can be defeated 
by all legitimate methods.. But that does_not niean that the right is not there to be 
enforced. The observation in the various pag ra it is open to a, st 
vendee of property liable to.pre-emption to defeat the pre-emptor’s claim by'all 
legitimate means, is consistent with the enforcement of the pre-emptor’s claim- accord- 
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ing to law. What is said is that, as the right of pre-emption is a- restriction on.the 
normal right of conveyance, it must be exercised with utmost vigilance by the person. 
who avails himself of it, complying strictly with the conditions in regard to its exercise. 

There is no question here that the price shown to have been paid for the sale in 
favour of the and defendant is not the proper price, There has been ‘no discussion 
before me questioning the reality of the consideration paid for the sale. The passing 
observation of the Court below that there was a waiver of the right of pre-emption 1s 
wholly untenable. It is the case of the plaintiffs that the rst dekendanti husband 


stated that she was not prepared to sell the y for any price. One thing is, 
clear that, at the time of the funeral when there was some’ claim by the plaintiffs, 
there was no proposal by the rst defendant to transfer ‘her interest in the property to 
any one. The question of exercise of preferential right can arise only when there isa 
proposal to sell the property. There is no-evidence that, at any time, to the know- 
ledge of the plaintiffs, there was a proposal for sale. : For the first. time, the plain- 
tiffs came to know of.her intention to sell when she sold the property to the and 
defendant. ‘To infer waiver of the right, there must be knowledge and an op rtunity 
to exercise the option. . There can:be no claim of bona fides and want af nokice by 
the kaser in the case, as the right conferred here is statutory and. the. purchase is 
of share of the co-heir shortly after the inheritance opened. The thing 
for itself. The existence of the right is eke Ba the;burden is upon the 
to establish that the other co-heirs dec or waived their preferential right when 
occasion arose. It is not’pretended that the eect any reference to the 
non-alienating co-heirs before his purchase. It tollows that the plaintiffs have not lost 
their preferential right of purchase by the sale and are entitled to have the property 
conveyed to them,- © 0 0O00, iene Cab A 

in the result there wif) be a decree for a conveyance of the property.: ‘The,plain- 
tiffs are given two months’ time to deposit in, the trial Court the: purchase price of 
Rs. 1,000 paid by the ond defendant, The second appeal is allowed accordingly. 
_ The parties will bear their respective costs throyghout. = e ea ee 


‘Leave granted. - ; oo z 
VMK. 0005 OS Appeal allowed, 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
E ' (Special Original Jurisdiction.) . 
_ * Present :—-Mg. Justice A, ALAGIRIBWAML. | l 
S. Krishnaswamy. Pillai ae E .. Petitioner" 


t“ 1 ‘fs b 


; : = E eS 
-Thè Te Commissioner, Hindu - Religious and Charitable’ a 
: winents (Administration) Dept., Madurai and others. .. Respondents. 
Madras Hinds Religious and Charitable Endowments Act (XXII of 1959)——Lndowments or 
Kattalais: in respect of incorporated and porated Dewaswooms-—Act applicable— 
' Schems—Application by trustess of a temples to Deputy Commnpissionsr to frame a scheme 
in respect of a tay endowmsnt—Powsr to frame schems.in respect of-—Other endotoments 
connected with— ppointment of fit person under section 64, 4) pending ‘petition under 
section 63 (a)-—Legality. - ee tee hae Me eB eG 
The Madras Hindu Religious and Charitable Endowments Act extends to the 
` whole of the State of Madras including the Kanyakumari district and it applies - 
to.all Hindu Public Religious Institutions and Endowments except; the incor- 
-i j a z a ’ ao 
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portated dewaswoms and unincorporated dewaswoms. Endowm 
in respect of incorporated and unincorporated dewaswoms are als 
` the provisions of the Act: _ 


When an application is made to the Deputy Commissioner 
trustees of the temple in respect of a specific endowment relating 
if the Deputy Commissioner came to know of the existence of th 
ments which are connected with that endowment, it was certain 


to frame a scheme under section 64 of the Act covering the whol 
ous endowments and charities.. 


Where the draft scheme is one to which the petitioner and thre: 
were parties, it is not proper to prohibit the Deputy Commissioner fi 
with the further consideration of the scheme ing disposal of tk 
by the petitioner under section 63 (3). The ty Commissione 
to take action under section 64 (4). | 


Petition under Article 226 of the Constitution of India, Praying 
‘cumstances stated thertin, and in the affidavit filed therewi the H 
~be pleased toissue a writ of prohibition restraining the Ist responda 

ceedings with the framing of a scheme for ‘“‘ Kottar Mahimai'Th 

ubramaniaswanty Vellithambala Kattalai in O.A.No. 66 of 1962 o: 

V.S. Ramakrishnan, for Petitioner. E 

K.S. Bakthavatsalam, Assistant Government Pleader, for ist ` 

K.S. Naidu and R. Vijayan, for Respondents 2 to 5. 

The Court made the following | 


Orpen :—The petition claims to be the President of what is cal 
Mahimai Trust in i district. According to him it came 
about 200 years ago having been constituted by tobacco merchant 
three castes from out of the Mahtmai collected in respect of purchas 
tobacco by them. It appears that one of the religious charities for v 
was contributing was what was called Uckikala Velli Thambala Kattalai i 
saat oa On the ground that the contributions to that Kattalat had 1 
by ‘the trustees Bi denen Eh trustees of the Tiruchendur temple a 
Deputy Commissioner, u Religious and Charitable Endowmen: 
tion ) under section 64 1) of the Hindu Religious and Charitable Enc 
, 1959 for the framing of a scheme, A draft scheme has been prep: 
covers not merely the religious charities above mentioned, but tk 
ious charities in Kanyakumari district itself. This draft scheme hi 

y four trustees of the trust including the. present petitioner. Sub 
titioner has filed O.A.No. 58 of 1965 under section 63 (a) and (b) 


ecide whether these are ific endowments within the scope of the te 
inthe Act, This writ petition, though filed as one for a writ of ibi; 
the first respondent, the Deputy Commissioner, from pro wi! 


of a scheme, the learned Counsel for the petitioner has restricted hi 
issuc of a writ of prohibition directing the D ty Commissioner ti 
appointing a fit person under the provisions of section 64 (4) of the 
- * Various contentions were raised on behalf of the petitioner. On 
that as the three other religious charities in Kanyakumari district an 
. incorporated. and unincorporated dewaswoms in Kanyakumari distr: 

governed. by Act XXX of 1959, itis not open to the Deputy Commiss 
ascheme to govern them i I am afraid this contention has ı 
Act XXX of 1959 governs the dewaswoms themselves. They do ni 
Kattalais or ific endowments in those dewaswoms. The Madras Hi 
and Charitable Endowments Act extends to the whole of the State ofh 
ing the Ranyakumari district and it applies to all Hindu Public religio 
and endowments except the incorporated Dewaswoms and unincorp 


+ 


ewoms, It is, therefore, obvious, that endowments or Kattalais in respect of incor- 
porated and unincorporated dewaswoms are also governed by the provisions of this 
Act. 


The second contention is that as the trustees of the Subramaniaswami temple 
Devasthanam, Tiruchendur, applied for ing of a scheme only in respect of the 
specific endowment of the Uchtkala Velli T Kattalai in that temple, it was not 
open to the uty Commissioner to frame a scheme to cover not merely that 

ttalai, but also three other religious charities in Kan i district. ‘This 
contention again has no substance. Under section 64, Pepy Commissioner 
can frame a scheme not merely on his being moved to do so, ut also of his own 
motion. The ea iat Commissioner is not a mere quasi-judicial authority who can 
take action only on being moved to do so by parties. He is also an administrative 
officer, in charge of the administration of various temples and religious charities and 
that is why he has been given the power to frame scheme sxo moiw. Therefore, when 
an application was made before him by the general trustees of the Tiruchendur 
temple in-respect of a specific endowment relating to that temple, if the Deputy 
‘Commissioner came to know of the existence of the other endowments, which are 
connected with that endowment, it was certainly open to him to frame a scheme 
under section 64 of the Act covering the whole of the religious endowments and 

The third objection is that pending decision on the O.A.No. 58 of 1965 filed 
by the petitioner under section 63 of the Act, it is not open to the Deputy Commis- 
sioner to appoint a fit person under section 64 (4). As I have already mentioned 
the draft scheme is one to which the petitioner and three other trustees were parties. 

I do not, therefore, think that it is proper to prohibit the Deputy Commissioner 
from proceeding with the further A E, of the scheme pending di of 
the petition filed by the petitioner under section 63 (3) ; nor do I think there is 
-anything to prevent the Deputy Commissioner taking action under section 64 (4). 
In doing cither of these things, the Deputy Commissioner cannot be said -to be con- 
travening any provision of law. ‘There is certainly no question of his not having 
the: jurisdiction to do so. : ; 

The Writ Petition is devoid of merits and it is accordingly dismissed. There will 

“be no order. as to costs, ` xe 7 : 
Vide i: nse! l Petition dismissed. 
IN- THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :— Mpg. Jusrio G. RAMANUJAM. | 
The Self-Respect Sahgam, Erode by President, E.V.Rdmaswami ° `’ 
U i l Ay Appellani* 


Naicker 
ne? PR 7 5 o 
“Nagammal . - j5 D a "i .. Respondent. . 
Qivil Procedurs Gods (V of 1908), séction 151—Scope—Partiss making joint endorsement that 
inciples of Indian Partition Act be applied in respect of “Court, tf has got 


inherent Jurisdiction to direct a sale of properties among the co-sharers. 

In the appeal Memo, the joint endorsement by the parties are agreeable to“the 
principles of the Indian Partition Act are applied in ect of the property ”’. 
Has the Court got inherent jurisdiction to direct a sale of properties among the 
co-sharers apart from the provisions of the Partition Act? 

Held that, in dividing the property among the co-sharers by metes and bounds, 
the Court may be confronted with the situation, namely, that the item of property 
is not capable of physical partition or is such that, if divided, it will lose its intrinsic 
worth, in sucha case, that item is allotted to one and compensation in money value 
is given to the other and ifsuch a course is not possible it is sold outright and the 
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sale proceeds divided between the joint owners. All the aforesaid and similar 
other methods are adopted by Courts in making an equitable partition of the joint 
properties cither with the consent of the parties or where such consent is not forth- 
coming, in exercise of its own discretion. Whatever method is adopted, it is only 
to implement the process of equitable partition. It would well-nigh be impossible 
' for a’Court to effectuate a partition onan equitable basis, if it should be held that 
it is under a legal obligation to divide every item of the joint property in specie. 
~ Where properties are susceptible of such division, the Court adopts it. ` Where it is 
not, it exercises its own discretion in implementing the process of equitable 
partition. The provisions of the Partition Act do not, in any way, entrench 
upon the undoubted power of the Court to effectuate a partition between co-owners 
"on an equitable basis. N POR 2 aa Ei ; 
The Commissioner. conducted sale of the property in auction as amongst the 
parties and the plaintiff was the successful bidder therein. The sale has to be 
set aside for the reason based upon the violation of rules 188 and 199 of the Civil 
Rules of Practice in that the commissioner fixed the upset price instead of the Court 
and sold the property to the plaintiff who was the only bidder present at 5.15 P.M. 


Appeal against’ the Decree of the Court of the Subordinate Judge, Erode, 
in Appeal Suit No. 4 of 1963, preferred against the decree of the Court of the Addi- 
tional District Munsif of Erode in I.A.No. 2888 of 1961 in Original No. 58 of 1443. 


N. Stwashanmagham, for Appellant. 

P.S. Srisailam, for Respondent. 

The Court delivered the following ` f° | 

JoupGment :—This Secod Appeal came tobe filed in the following circumstances: 

There was a suit, O.S. No. 58 of 1943, filed by the appellant herein (plaintiff). on 
the file of the District Munsif of Erode for partition of his 3/4th share'in the suit pro- 
perty, which he acquired by right of purchase under two salè deeds dated 4th March, 
1942, and 14th May, 1942 against the defendant who claimed the other 1 /4th 
share. There was a preliminary decree for partition on 17th August, 1943.. In: C.M.P. 
No. 816 of 1948 a final decree dated sth April, 1 , was passed by the trial Court in 
pursuance ò said preliminary decree which allotted the eastern 3/4th share to 
the plaintiff and the western 1/4th share to the defendant. Against the said final 
- decree; both the parties have filed appéals to the District Court, Coimbatore in 
ER and 327 of 1944. There was an order of remand in the above two 
appeals by the District Court on 13th December, 1944 dirécting the trial Court to 
consider the second report and the plan filed by the Commissioner before effecting a 
division of the properties. On remand, the trial Court passed a fresh final decree. 
on 1st Noyember, 1945, dividing the property into 4 blocks as per the Commissionrer’s 
first report and allotting blocks 1 to g to the plaintiff and the fourth block to the 
defendant. There was again an appeal to the Sub-Court, Coimbatore in A.S.No. I$ 
of 1948 -by the defendant and there was the following joint endorsement madè by 
the parties on the said appeal memo, - > wot i k A 

“ The parties are agreeable to a remand, and the principles of the Indian Parti- 

tion Act are applied in respect of the property.” ` ` 

On the basis of this endorsement the matter was remanded again to the trial’ Court 
for disposal as per the joint endorsement. « : Behe ee 

Thereafter in I.A. No, 166 of 1949 the plaintiff applied -under section 6 of the 
Partition Act to direct a sale of the aS by public auction, The trial Court, 
by order dated 27th June, 1949, dismi the same holding that the said application 
cannot be taken as one under the Partition Act and that in any event the plaintiff 
cannot invoke section 6 without his having resort to section 2 at the first instance. 
There was an appeal against the said order in A.S.No. 34 of 1950 on the file of the 
Sub-Qourt but the same was dismissed on‘ 14th July, 1950, as not maintainable. There 
was a further-appeal to this Gourt in-C.M.A. No. 84 of 1951-and-the same was also 
dismissed’ on gth October, 1953. = 4S 
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Thereafter the plaintiff filed I.A. No. 2888 of 1961 for passing’a final decree by 
_ directing the properties to be sold by auction among the co-sharers. The learned 
District Munsif of Erode by his order dated 24th March, 1962, took the view that 
the joint endorsement made by the parties in the earlier proceedings will not stand 
in way ‘of the plaintiff’s application for passing a final decree, that the endorso- 
ment was only to tie effect that the principles of the Partition Act was to be applied 
‘and not that the provisions of the Partition Act has to be applied and that the Court 
has got inherent power to direct the sale of the properties among the ‘co-sharers in 
a proper case for the-highest price, apart from the provisions of the Partition Act, 
and in that yiew he directed that the property be sold by a Commissioner to the 
highest bidder as between the plaintiff and the defendant with a right to set off his 
share from the sale price. There was no appeal as against this order.: - In pursuance 
of the above order, the Commissioner conducted sale of the property in auction as 
amongst the parties and the plaintiff was the successful bidder therein. By an order 
dated gist August, 1962 the said sale to the plaintiff was confirmed on the plaintiff 
depositing the sale price. As against the said order dated 31st August, 1962 confirm- 
ing the sale, the defendant filed an appeal to the Sub ‘Court, Erode in A.S. No.'4 of 
1963 which was allowed on two grounds (i) that the application for passing a final 
decree is not maintainable and (#) that in any event, the sale is vitiated by various 
irregularities. The plaintiff has come ‘forward with the present second appeal 
ieved-against the order of the learned Subordinate Judge allowing the appeal, 
A.S. No. 4 df 1963 and setting aside the sale in favour of the plaintiff. : 


In this second appeal, Mr. S. Mohan, learned Counsel for the appellant con- 
tended that the reasoning of the lower appellate Court that the joint endorecanent in 
the earlier proceedings stood in the way ofthe petitioner moving the Court for passing 
a final decree by way ofa direction to sell the property among the sharers is erroneous 
having regard to the fact that the joint endorsement merely directed the parties 
to follow the principles of the Indian Partition Act and not to apply under a part- 
cular provision of the said Act. According to the learned Counsel, there was 
difference between saying that the parties agreed to apply the Partition Act and their 
saying that they agreed to apply principles of the Partition Act and what the parties 
attempted to do now in these proceedings is to apply the principles of the Partition 
Act and this is not against the joint endorsement. I find there is some force in the 
contention aforesaid, The lower appellate Court proceeded on the basis that the trial 
Court had ignored the joint endorsement, when ordering the application in I.A. 
No. 2888 of 1961. This does notappear to be correct.: The trial Court in fact consi- 
dered the scope of the joint endorsement and held that the joint endorsement merely 
directed the parties to apply the principles of the Indian ition Act and not the 
provisions of the said Act. ‘The lower appellate Court has not considered the reason- 
ing given by the trial Court for entertaining the petition in the face of the endorse- 
ment, before. holding that the t application is barred by the joint endorsement 
as well as by the decision inf A. No. 156 of 1949 dismissing the application by the 
plaintiff purported to have been filed under section 6 of the Partition Act. After 
due consideration of this question, I am inclined to agree with the view taken by the 
trial Court and hold that the joint endorsement in the earlier proceedings is not a 
bar to the application in I.A. No. 2888 of 1961. What the petitioner seeks is to invoke 
‘the principles of the Partition Act contained in sections 4.and 6 as per the joint endorse- 
ment and this does not in any way run counter to the joint endorsement: As I read 
the joint endorsement, I do not construe it asa direction, to the plaintiff to file an 
Dan only under section 2 ofthe Partition Act. If that were the intention, 
¢ joint endorsement would have been more ific. In the facts and circums- 
tances of this case, ‘it is difficult to believe that the plaintiff would have put himself 
under a disability by undertaking to file an application under section 2, for, by filing 


r 


such an application an advantage is given to the defendant who is a smaller 
to take the property at a price fixed by the Court under section 3. I do not think 
that the parties, especially the plaintiff would have contemplated such a situation. 


It seems to be by now well settled that the Court -has got inherent jurisdiction 
to direct a sale of the properties among the co-sharers apart from the provisions of the 
47 
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Partition Act, Sou there was some divergence of judicial opinion in some earlier 
cases.: In Basanta Kamar v. Moti Lait, it was held that even in cases where section 4 
of the Partition Act does not apply, the Court has got jurisdiction to allot the pro- 
perty which is incapable of division to the person in occupation and compensate 
the other persons in money. In Debendra Nath Bhaitacharjes v. Hari Das Bhattacharjee, 
the correctness of the above decision was doubted and it was that when 
the nature of the property jointly owned by the plaintiff and the defendant is such tha 
a division of it amongst them cannot reasonably or conveniently be made, the plaintiff 
has not got the right to claim that the defendant should be compelled to transfer his 
-share to the plaintiff at a valuation, merely because he ha ed to have possession 
of the property at the commencement of the action. The (earned Judges held that 
Boe Propi Core I AE ee id (O ire AATE of Uie property amongst tie co-sharers, 
and it d be given tò that shareholder who offers to pay the highest price above 
the valuation made by the Court.” 


In Ram Prasad v. Mi. Makandi?, the plaintiff who was a 2/grd sharer requested 
the Court that a sale may be held and that whoever among the co-sharers offers the 
highest bid may be given the . The defendant sought the aid of section 8 
of the Partition Act treating the request of the plaintiff as one under section 2 of the 
. Partition Act. The Court held that the provisions of the Partition Act do not apply 
to the facts of the said case and sieected che gale of he property aone (He co sha cae 

‘for the highest amount offered by them outside the provisions of the Partition Act. 
In Mohit Krishna v. Pranab Chaadra*, the above decision was relied on and followed. 
In Subbamma v. Veerayya*, Venkatasubba Rao, J., took the view that independent of 
the Partition Act, the Court has an inherent power to refuse to divide a property 
by metes and bounds and to adopt such other means as may appear equitable, for 
effecting a just partition. l 
A different note was struck by Byers, J., in Athappa Chettiar v: Somasundaram 
Chettiar®, where it was 'held that unless there is an application under section 2 or 
4 of the Indian Partition Act, the Court has no jurisdcition to impose a forced sale 
upon the members of the family. The decisions in Ram Prasad v. Mt. Mukandi*, 
and Mohit Krishaa v. Pranab Chandra‘, were commented upon by a later decision of 
the Calcutta High Court in Nitya v. Prana Krishna? where a Division Bench of 
the Calcutta High Court expressed that the Partition Act confers on the Court, in a 
- suit for partition, a neds certain specified cases, and that as such no general 
power of sale can be spelt out from the provisions of the Act or from the inherent 
Jurisdiction of the Court-and that the Courts cannot get round the express terms of 
the Partition Act by acting outside the provisions of the Act.’ This decision of the 
Division Bench was followed by a-single Judge of the same Court in a later decision 
in Probhat Kamar v. Rammohan*, where it was held that the Court has no jurisdiction 
` to direct a sale under the Partition Act when there is no request by-persons interested 
in more than a moiety of the properties sought to be‘ divided,: to direct a sale 
and that apart from the provisions of the Partition Act, the Court has no power to 
‘direct a sale of the property in a partition action. The power of the Court to direct 
a sale in a suit for partition was held limited .to the cases’ provided for in the 
Partition Act. ° | 
In Ramaprasada Rao v. Subberamaiah® a Division Bench of the Andhra Pradesh 
High Court considered all the decisions above referred to and was inclined to take 
the view that the provisions of the Partition Act do not, in any way entrench upon 
the undoubted power of the Court to effectuate:a partition between co-owners in one 
or other of the methods normally adopted in a partition suit and that it is not open 
to a party to insist upon the Court to follow a cg ag contemplated by the 
provisions of the Partition Act. Subba Rao, C.J., speaking for the Bench expressed: 
A SAS a AS aS ERE SAI a AD = PURER NRE ASCE BO 


I, eae 11 Indian Cases 970. 3 GHAD ı ML.J. 296. 


2 Ogu 15 Cal. W.N. 552. 

g. ALR rg2ag All. 449. . ALR. 1959 Cal. 177. 

4 ALR 1 Cal. 616. 9. (1957) 2 An.W-R. : ATR. 1958 A.P. 
5. (1982) 61 MLLJ. 552: ALR. 1992 Mad.- 647. : 
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“Partition is a legal process by which joint title and possession of co-owners of 
the entire joint property is converted into separate title and possession of each of 
the co-owners in respect of specific item or items. The joint property is divided 
in specie and cach of the erst-while joint owners is put in possession of specific 
extent of perty: which is allotted to his share. But many contingencies may be 
TW in practice the division by metes and bounds of every item of 
joint family property is not possible. :......esessseseresssesnesseseesee. 
A Court may also be confronted with a situation, namely, that the item of property 
is not capable of physical partition or is such that, if divided, it will lose its intrinsic 
worth, in such a case, that item is allotted to one and compensation in money value 
is given to the other and if such a course is not possible it is sold outright and the 
sale proceeds divided between the joint owners. All the aforesaid and similar 
other methods are adopted by Courts in making an equitable partition of the joint 
properties either with consent of the parties or where such consent is not forth- 
coming, in exercise of its own discretion. Whatever method is adopted, it is only 
to implement the process of equitable partition. It would well-nigh be impossible 
for a Court to effectuate a partition on an equitable basis, if it should be held that 
it is under a legal obligation to divide every item of the joint property ia a 
‘Where properties are tible of such division, the Court adopts it. ere 
it is not, it adopts one or o of the alternative methods narrated above. ‘The 
provisions of the Partition Act do not, in any way, entrench upon the undoubted 

of the Court to effectuate a partition between co-owners in- one or other 
of the methods suggested above. Before the Act, a party had no right to insist 
upon the Court to follow a particular course in the process of partition or to insist 
upon purchasing the share of the other co-owner under certain circumstances.” 


Referring to the decisions of the Calcutta High Court laying down the principle 
that Court has no power apart from the provisions of the Partition Act to direct a 
sale of the properties in a partition suit, they expressed their specific disagreement. 
With respect I adopt the same reasoning given by Subba Rao, C.J., in the said 
decision and hold that in this case the plaintiff (appellant) was entitled to move 
the Court for passing a final decree after directing a sale of the to the highest 
bidder as among the sharers. Therefore the decision of the lower appellate- Court 
that the application filed by the plaintiff for ing a final decree’ was not main- 
tainable that the same is barred by res ARES be accepted as correct. 


But the lower appellate. Court has given another reason for setting aside the 
, sale confirmed in favour of the plaintiff by the trial Court. It held that there were 
many irregularities in the conduct of the sale by the Commissioner. The lower 
appellate Court held that the Court which has got the duty to fix t price has 
not done so in this case and allowed the same to be fixed by che Gonen, 
contrary to rules 199 and 200 of the Civil Rules of practice. It was also found 
that the Commissioner conducted the sale at. 5-15 P.M. which according to the 
defendant is Brat a rules 188, 193, 197 and 200 of the Civil Rules of practice. 
Rule 188 provides that all sales b Coun deal beia at noon, and. he mle of any 
lots, not put up before 5 P.M. be adjourned to noon on the next Court day. 
Rule 197 of the Civil Rules of ice enables the Court to appoint a person other 
than an Officer of Court to sell the oper: But though rule 197 does not refer 
to the procedure to be followed in th conduct of the sale by the Commissioner 
appointed by the Court, he is bound by the procedure provided in rule 188 of Civil 
Rules of practice aforesaid. “Further rule 200 directs the Commissioner to conduct 
the sale in the manner prescribed by the Code of Civil Procedure. In view of these 
provisions, the lower appellate Court held that the conduct of the sale by the Com- 
missioner after 5 P.M. and the fixation of upset price by the Commissioner himself 
just prior to the sale has vitiated the sale. 

The lower appellate Court also held that reasonable time has not been given to 
the bidders to come and bid at the sale. Notice has been issued by the Commis- 
sioner in this case on 2grd July, 1962, notifying thelsale on goth July, 1962. In this 
case the sale has been directed to be-conducted among the two cosharers and it is 


372 ' `! THE MADRAS LAW. JOURNAL.’REFORTS. s [1970 


An the deféndant who has to attend the auttion ‘sale in dddition to the plaintiff 
and in the circumstances, it cannot be said that one week's notice ene by the Com- 
missioner. was insufficient or unreasonable. 


- Of. the reasons given by the lower appellate Coast as invalidating the sale, I 
accept only the reason based upon the violation of rules 188 and 199 of the Civil 
Rules of practice in that the Commissioner fixed the upset price ed of the Court 
and sold.the property to the plaintiff who was the only bidder present at 5-1 5 P.M. 
I do not consider the other reasons as in any way constituting an irregularity in the 
sale. The sale having been conducted beyond the hour fixed under rule 188 of 
the Civil Rules of practice, on the basis of an upset price fixed by the Commissioner 
himself the sale cannot be said to be valid and the same has to be set aside. The 
trial Court has to therefore conduct,a resale of the property among the sharers in 
ma ance of its earlier order dated oe March, ioe and pass a final decree after 
such sale. . 


Finally, I have tò consider one other contention raised by the learned Gous 
for the appellant before me. ‘The order directing the sale of the property was 
passed on 24th March, 1962, but the same was not challenged in appeal. 
the sale of the property by the Commissioner; there was a final order passed by the 
trial Court confirming the sale and passing a final decree. ‘It'is against the Tater 
order the defendant filed an appeal to the lower appellate Court and it was argued 
before the lower appellate Court that in an ap filed against the later order, the 
correctness of the order passed by the lower Court on 24th March,:1962, cannot be 
challenged as it has been allowed’ to become final. But this contention was nega- 
tived by the lower appellate Court holding that in an appeal filled against the later 
order, the appellant can raise all his objections even though they may relate to the 
-findings recorded in the order datéd 24th March, 1962. Having regard to the 
nature of the orders passed on 24th March, 1962 ‘and gist August, 1962, I agree 
. with the view taken by the lower a te Court and hold that the defendant can 
raise all objections relating to the earlier order dated 24th March, 1962,in the appeal 
which he had filed against the order dated gist August, 1962. 

. In the result,,I allow the a eal in part and remand the matter to the trial 
Court for conducting a fresh sale between the sharers in accordance with law and 
in pursuance of its order dated 24th March, 1962, and for passing a final decree on 
eo eee eal Pn ven aeae ra a a OcCere No 
leave. 
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The za of Madras sasaki by the Assistant Conpmercil ai i 
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Madras General Sales Tax Act (I of 959); section 2 (n) Sale Taking Photographs by 
assesses, an artisi and photographer, and supplying to pase = leat of sale involved 
—Exigibility to tax. 


The assessee, carrying on an avocation as camera artist: and ETE 
gather assignments from customers for the purpose of taking photographs. 
the course of such'an avocation it necessarily purchases photographic films, 
papers, chemicals, mounts, albums, etc. from ae photographic ‘dealers and 
7 ee luum 
*W.P. Nos. 17593 of 1965 and 3014 of 1466." ` sth November, 1969. 
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makes use of them in the course of its avocation. On the question whether any 
element of sale is involved jn the transaction, ~ 


Held, the essence of the deal is a sale of a finished product and not a case where 
work and labour alone is involved, The trade involves the production of a market- 
able commodity, though it may be of interest to particular person concerned. 
Acommercial activity is reflected in the entire process. When a customer 
approaches a photographer and wants him to take a photograph and pays for 
it, and the copics ee m, no skill is involved and even if involved, it bears an 
infinitesimally small proportion to the totality of the bargain. r ' 

. Petitions under Article 226 of the Constitution of India, praying that in the 
circumstances stated therein, and in the affidavits filed therewith, the High Court 
will be pleased to issue writs ‘of certiofari calling for the records (i) in M.G.S.T. 
No. 2791 of 1959-60 before the Assistant Commercial Tax Officer, y East 
section, Madras, and quash the order dated goth March, 1965 passed therein and 
communicated with the notice of even date and (iH) in A.P. No. 17 of 1960 M.G.S.T. 
No. 11309 before the Assistant Commercial Tax Officer, Mannady East. Division, 
Madras, and quash the summons dated goth November, 1966, issued therein 

. B. Soundarapandian and R. Desikan, for Petitioner. . 
THe Assistant Government Pleader, K. Vexkataswami, for- Respondent. 
The Judgment of the Court was delivered by 


7 4 a! ‘ 

Ramaprasada Rao, J.— In these two Writ Petitions the petitioner is Eastern 
Photo Studio and Eastern News Photo Service, which is a partnership concern 
carrying on ap avocation as camera artists and of photography. They gather 
assignments from their customers which are ued to them and particularly 
for the purpose of, taking photographs in meetings, functions, parties, events, etc. 
In the course of such an avocation of the petitioner; it necessarily purchases photo- 
graphic films, papers, chemicals, mounts, al s, etc., from other photographic 
deis and makes use of them in the course of its. profession or avocation. Its 
case is-that it is not a dealer in photographic materials. The petitioner urges, that 
taking of photographs is a work of art and not the result of a mere methanical process. 
Skill is required in selecting suitable artistic angles, in making correct exposures, 
and also in the development of negatives with proper control of time and temperature, 
and in making enlargements of such photographs, if it becomes necessary, keeping 
an cyc on co ition etc... It is stated that the totality of the undertaking by the 

ioner ihvolves only labour and exercise of due diligence and care and there- 

ore the undertakings of the petitioner, as set out above, are ‘purely contracts for 

-work and labour. The petitioner denies that there is any clement of sale of any 
-material and much less photographic materials when it so carries on its avocation, 
and its works being creations of art, it ought to be exempted and cannot be called . 
apon to pay any sales tax in respect of such dealings. In fact, the titioner, 
though it was carrying on business from the year 195 , was firmly of the view 
that its transactions would not attract tax and therefore it did not even submit a 
return.- Bution 31st October, 1964, the petitioner enquired whether there was any 
cause for its turnover being assessed to sales tax and it was the self-enquiry on its 
pari which provoked the Revenue to call upon the petitioner to submit its accounts, 

m the date when it started its business. On goth March, 1965, the petitioner 
-produced certain entries relating to its business transactions for the period commen- 
cing from ist January, 1960, and ending with gast March, 1960. . As no further 
‘material was placed before the assessing authorities, the taxing officer, after consi- 
dering the merits of the, contentions,of the petitioner that no sale was involved in 
the bargain, ultimately held the view that every transaction of the_petitioner in the 
course of its business jnvolved a sale and therefore estimated the turnover of the 
-petitioner for the whole year on the basis of the part material produced by the asses- 
see for the period as above. W.P. No. 1753 -0f 1965 is to, quash the order of the 
Assistant Commercial Tax. Officer, Mannady East section, Madras, dated goth 


` 
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pagar is seeking for a similar writ, but to quash the summons dated goth Novem- 
, 1966, issued by the same officer in relation to the dealings or transactions of 
the petitioner. : 


Learned Counsel for the petitioner urges that on an overall consideration of 
the merits and the aspects of the transactions invotved in by the petitioner it would. 
` appear that there is no element of sale in them, and as a matter of fact what is done 
_ by the petitioner in the course of its exercise of its profession is only to bring out a 
product of art and pass it on for consideration to the relevant customer who initiates 
the process. It is also urged that as photography involves the exercise of skill 
and diligence, it has to be necessarily treated as a-work of art, and so treated, the 
transactions of the petitioner can never take colour as transactions of sale, Reliance 
was placed upon the decision in D. P. Roy Chopodkury v. State of Madras1, It. has 
also contended that under rule 5 (3) of the Madras General Sales- Tax Rules, 
1959, the contract for supplying ee exposed by the photographer himself having 
been treated and characterised by the executive as a works contract, itis not open 
to the Revenue as at present to treat such dealing as equivalent to a sale. , 


We shall now take up the last contention. A given transaction has to be 
judged on its own merits without reference to its antecedent history and parti- 
y without having regard to the view held by the cxecutive at one-time regard- 
ing its nature. For what reasons a -photographic business was considered to be a 
works contract are not clear. But-it is a fundamental norm of interpretation of 
words in a statute that it should be explained away and understood in the light of 
the facts relating to it and connected with it. It is therefore not availing for the 
petitioner to contend that since at one time the transactions of a photographer in 
taking photographs of others were treated as works contracts, they should be dealt 
with as such irrespective of any other conspicuous feature present in them. We 
are of the view that the transactions in question, as in any other case, have to be 
viewed afresh in the light of the facts and material available on record and necessary 
inferences drawn therefrom as to their nature and character, in the light of the exist- 
ing law. We are not therefore persuaded to agree to the contention of the learned 
Counsel for the petitioner that the transactions in question ought to be ipso facto 
dealt with and treated as contracts of work and labour because they were viewed at 
some earlier point of time as such contracts. : 


The other contention is rather attractive and interesting, The case of the 
petitioner is that notwithstanding the user of photographic materials in the process 
of taking of photograph and multiplying it bya mechanical process for taking copies 
thereon, yet at the initial stages a certain degree of skill is required and it pervades 
the throughout and therefore the resultant product must be treated as a 

uct of work and art and not as one which was the subject-matter of the bargaim 
in a sale between the photographer and his customer. No doubt a certain amount 
of skill or expertise is E j for an experienced photographer to take pictures.. 
But this is not the only criteria to judge whether product of photography is a 
work of art or skill. It cannot be said that any aesthetic or artistic tests or occupa- 
tion is involved in the avocation ofa photographer. It is in the course of its business, 
in any event that it is called upon to take photographs of particularised objects at 
the wish and on the assignment of a particular customer. The substance of the 
trading activity of a photographer consists in bringing out a finished product, 
namely a photograph from the negative. Phe aaral gael tie pees ae 
Paaa in the Saistied adena ra a and occ or aad not a mere ancil- 
lary or collateral material appurtenant to the contract. In this view, it appears to 
us that it is not an absolute necessity for a photographer to-be:a dealer in photo- 
graphic materials as well. “Without being a dealer in such material he can be a 
photographer, for he could secure the same from others. If he trades in such mate- 
rials as well, it would add to his business convenience. But the fact remains that 
the vocation of photography is not interlocked or interlaced with his dealings im 


- 
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photographic materials. In the ultimate analysis the trade inyolves the production 

of a marketable commodity, though it may be. of interest to particular ns. 
concerned. We are however satisfied that a commercial activity is refl in the: 
entire process. It is not a case of work and labour. When a customer approaches 

a photographer and wants him to take a photograph and pays for it, and the copies. 
therefrom no skill in involved, and even if involved, it bears an infinitesimally 

small rtion to the totality of the bargain. The essence of the deal is a sale of 
a finished 1 roduct and not a case where work and labour alone is involved, In 

D. P. Roy Ckoroddkary v. State of Madras!, Veeraswami, J., as he then was, dealing 
with a case of the supply of two bronze casts to the State Government. Those casts 

were not pieces of sculpture which were being forged by the assessee there regularly 
and with a commercial motive behind it. In that case the learned Judge expressly 
pointed out that the primary element which was lacking in that case was the trade 
or commerce in the transaction. There the asscssee was a well-known sculptor. 

The two bronze casts were the statute of Mahatma Gandhi and the other thè 
“ Triumph of Labour.” „On the question whether the petitioner was liable to- 
sales tax on the value of suth transactions recovered by him the State Govern- 
ment, the learned Judge held on the facts that the petitioner was not a dealer, and. 
in supplying those two pieces of sculpture, he ‘did not effect sales of them in the- 
course of trade or business in such casts, But reliance is placed upon a passage, 

at page 889, appearing in the said judgment which reads as follows:— 


** Another test, or way of looking at the problem, may be to see whether the- 
articles produced has such a general market or it will be useful or valuable only 
to the person who places an order for its production.” 


The latter portion of the observation is pressed into service, but torn from its context, 
The entire case revolved on the essential fact that the Court there was dealing with 
two pieces of art and sculpture and it is in the light of such facts the test referred to- 
was laid by the learned Judge. In the instant case, however, though the photo- 
_graph may be useful to the person who places an order for its production, yet as. 
already stated, it is not a piece of art or the product of skill, but it appears to us to- 
be the result of a mechanical process which a photographer indulges in at the behest 
of his customer. 


The case under review, however, squarely falls within the ratio of the decision: 
of a Division Bench of our Court in B. V. Bhatia v. State of Madras*, There the 
petitioner was having a photo house and the question raised was whether the supply 
of photos and photo copies by a professional photographer to his customers was. 

y an execution of a work of art and whether the bargain by the photographer- 
with his customers was really a bargain for work and labour and not sale of specific 
goods or chattel. Ramakrishnan, J., speaking for the Bench, after elaborately 
considering the judicial precedents both in India and elsewhere, came to the 
conclusion that in almost all cases, the question whether the concept of sale is present 
in a given case will be primarily a question of fact. He added that when a customer 
who gocs to a tographer’s studio and engages the photographer’s services ig. 
take a picture, he is bargaining not merely for the o skill which the photo- 
grapher has, to produce a negative, but also to supply-from that negative as 
copies of the finished positives as the customer may require. The contract in suc 
a case is a contract for.sale of goods and not a contract for work and labour. To 
complete the discussion, it would be more useful to ‘quote: the pithy « sion of” 
the learned Judges of the Australian Court in Federal Commiisstoner of Taxation v. 
Rilsy3, where the learned Judges observed, noticirig a transaction’ 'similar to that 
in the instant case: i i T 

‘That the transaction is a sale is not, and doubtless could not be disputed, sas 
In fact, the learned Government Pleader brought to our notice two other decisions. 
of two different High Courts, one of the Bombay High Court and the other of the- 
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Patna High Court reported respectively in Chslaram Hasomal v. State of Gujarat}, 
and + M. Ghosh v. State of Bihar*, which also take'a view similar as that taken by this 
Court in B. V. Bhatta v. State of Mardas?. i £ eo 3 
In the light of the discussion as above and the prevailing precedents we are of 
the, view that the contention of the petitioner that its dealings resulting from work 
and labour is not acceptable to us, The Writ Petitions therefore fail and they are 
dismissed; but there will be no order as to costs. - 4 
VS. T DAR aA ~ -~ Petitions dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
. Praesent :—Ma. fosna K. S. RAMAMURTL , Bi 
Sivarama Pillai and others . | l - e. Appellanis* 
; D. A e. ' : , - 
Co-owners—Partition—Equal division of Properties having equal rights to take water from 
"the 'réell kept in common, for trrigation—One party, to watsr from ths well for three 
days and.the other the next three days ther —No right to use ‘water for irrigating 
other lando—Right to take water inseperably connected with the lands-—Proof of damage, 


not necessary—Inpanction, granting of. i 


When.a well or some source of irrigation irrigates lands belonging to several 
persons, the source.of irrigation cannot be divorced or dissociated Poth the Jands. 
Irrespective of the question of damage, the plaintiff would be entitled to 
injunction on the simple ground that the latter has no right to use water for 
irrigating other lands and the right, to take water from the well is inseprably 
‘connected with the lands., The uniform trend of the decisions of this Court is 
all one way, i.e., not to permit the co-owner to irrigate any land newly acquired. 
‘by him. 2. ae ' ; if hg i Page it : 

. On facts held, it is crucial to bear in mind that the three days-in the week- 
fixed for the turn is not in the abstract, a mere division of the water contents, i.¢., 
so many gallons of water but it is.essentially a right to irrigate. the lands allotted 
to the respective branches flowing from their right of ownership in the land. It, 
is implicit in such arrangements that the common source of irrigation, the well 
is kept in common’ for the only purpose of irrigating the lands which are allotted 
to the respective branches and to serve that pu pore only, leaving out of account ' 
‘the other incidental purposes. The scheme of the arrangement ‘cannot admit” 
of’any notion of the parties being’ entitled to 4 particular quantity -of water (so 
mahy gallons) treating that alone as a distinct item of property, divorced from 
the lands. The well is set apart as Common property for the most beneficial and 
profitable enjoyment of the land and it does.not matter what label the parties 
give to their rights in the well, whether it is a right to'a particular share in the 
-well or whether a right to take water by turns. But what is'crucial is that in the 
‘case of lands, valuable right'is the ‘source of irrigation. s : paS 

There is, however, nothing to prevent the parties from entering into an arrange- 
“ment which would þe yery unusual and extraordinary that the arrangement 
-was merely a division of the water in the well in the abstract with right to use.the 
water in any manner they liked to irrigate any lands they liked. It is for the 
‘parties to plead -and establish such as unusual agreement. Otherwise the. right 
in the well will be inseparably connected with the land. Independently of any 
estion of damage, the plaintiff will be entitled to an' injunction restraining the- 
efendants from taking water for irrigating other lands. Thijs limit or fetter on 
the defendant with regard to the use of the water from the well equally applies 
to the plaintiff who too cannot take water for irrigating the lands newly acquired 
i — EE, í 

: 16 S.T;©71021.- - -= == B~- (1965716 ST.C: 41.77 T = m e 
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Venkatarama Sastri v. Venkatanarasayya, A.L.R. 1929 Mad. 25, followed. 


Ramachandra v. Venkatachala, LL.R. (1963) Mad. 86: AIR. 1962 Mad. 498, 
not followed. : . l 


Appeal against the Decree of the Court of the, Subordinate Judge, Dindigul in 
Appeal Suit No. 100 of 1964, preferred against the decree of the Court of the District 
Munsif of Periyakulam in Original Suit No. 129 of 1963. 


K. S. Dasiken and K. Raman, for Appellants. 
T. P. Gopalakrishnan and R. Kanakasabai, for Respondent. 


The Court delivered the following . 


JopemuntT;—This second appeal arises out of a dispute between owners of 
adjacent lands who also had joint rights‘in a well. The family of the plaintiff and 
defendants 1 and 2 (hereinafter referred to as the defendants) owned certain items 
of lands of a total extent of 4 acres and 17 cents which were irrigated by a well 
situate in the lands. Under a partition arrangement of the year 1952, the properties 
were divided equally and two items of lands of total extent of 2 acres 3 cents were 
allotted to the plaintiff and 2 acres and 14 cents were allotted to the defendants. 
It is common ground that as‘an in part of this partition arrangement, both - 
the branches would have equal rights to take water from the well and that 
that right should be worked out by the plaintiff taking water from the well for three 
days and the defendants in the next three days thereafter, (not even a case of one 
party taking for four.days and the other party three days in the week). In the 
nature of things, a well cannot be divided by metes ‘and bounds and persons who 
own joint rights in a well (to the right of the water in the well) can enjoy that right 
either jointly or separately only -by resort to a workable arrangement safeguarding 
and securing the right to irrigate the lands allotted to the respective branches. The 
complaint of the plaintiff is that in 1960, the defendants newly purchased two items 
of lands on the west of a total extent of 99 cents and irrigated the same from the 
well in question and that this act of the defendants abstracting water from the 
well for irrigating the lands newly ired had resulted in a substantial diminution 
of water and thus scriously interf with the plaintiff’s right to take water from 
the well during his turn. This was the plaintiffs complaint in the notice issued 
on his behalf which preceded the suit. In the reply notice sent on behalf of the 
defendants, they did not traverse the plaintiffs case of the injury or damage sustained 
by him; the defendants accepted the fact of their having taken water from the well 
to irrigate the lands newly acquired by them but rested their claim ona panchayat 
at which it was settled that the defendants would be entitled to take water for 
irrigating the lands newly acquired ‘and that the plaintiff would also be similarly 
entitled to take water to irrigate certain lands on the west which he too acquired. 
In the course of the trial the defendants desired a local inspection of the property 
and the well in question as the inspection would reveal that water from the weil 
was being used to irrigate the lands newly acquired by the plaintiff as well as the 
defendants, a circumstance which would corroborate the case of the panchayat 
put forward by the defendants. Itisin connection with this and for other purposes, 
a Commissioner was appointed by the trial Court to inspect the property and the 
Commissioner submi a report, Exhibit A-5 with a plan, Exhibit A-4. The 
trial Court upheld the contentions of the defendants and dismissed the plaintiff’s 
suit. But on appeal, thé lower appellate Court came to, a contrary conclusion. 
It did not accept the case of the pahchayat; it also held that the right to take water 
from the well was inseparably connected with the lands which formed the subject 
matter of the partition arrangement, that the’ lands. cannot be dissociated from 
the well and that the defendants had no right to take water to irrigate the lands 
newly acquired by them. Hence the second appeal by the defendants. 


‘Learned Counsel for the appellants, Mr. K. S. Desikan, raised two points: (1) 
A person who has got a joint right in a well along with‘others (in other words a 
43 
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cc-owner ofa well) is entitled to use the water from the well to irrigate any land he 
likes, whether originally owned or newly acquired by him, so long as the co-owner 
Conforms to the working ‘arrangement already entered into between the several 
co-owners as to how and in what manner they should take water from the well, 
whether their rights are defined in terms of shares or in terms of turns. In other 
words, according to learned Counsel so long as the defendants in this case did not 
_ exceed the three days in their turn thcy can use the water not only for irrigating 
the lands of an extent of 2 acres 14 cents allotted to them but also the lands on the 
west newly acquired by them. The substance of the argument is that the right is 
to the sae Aly water which the defendants can take from the well during their 
turn of three days and it does not matter in what manner the defendants use that 
water; and (2) unless the plaintiff alleges and proves that as a result of the defendants’ 
taking water to irrigate other lands, there has been a substantial diminution in the 
supply of water to which the plaintiff would be entitled in his turn, the plaintiff 
will not be entitled to an injunction on the ground of infringement of some legal 
right in the abstract. In other words, the mere act of the defendant abstacting 
water to irrigate other lands would not by itself furnish a cause of action to the 
suit but there should be proof of the actual injury or damage sustained by the 

plaintiff. Learned Counsel stressed the point that in this case there is neither 
pleading nor evidence to that effect and that the Courts below have not even 
recorded any finding in favour of the plaintiff that he had been damnified in any 


manner. 


Learned Counsel on both sides invited my attention to some of the relevant 
decisions (to which reference would be made presently) which have laid down the 
peinciples governing the rights inter se of persons who own joint rights in a well. 
Mr. T. P. Gopalakrishnan, learned Counsel for the respondent stressed the point 
that it is settled law that in a situation like the instant case, well (the right to take 
water from the well) cannot be dissociated from the land, that the well and the land- 
are inseparably connected and that it is necessarily implicit in the very partition 
arrangement that the well (that is the water in the well) was set apart and was 
intended to be used and used only for the lands which were reviously irrigated 
by this common well prior to the partition and that none of the parties would be 
entitled to take water from the well to irrigate any other land. The decisions to 
which he drew my attention completely support this contention and I am of the 
view, the matter is not open to any argument contra in view of the clear pronounce- 
ment in the Bench decision of this Court, Venkatarama Sastri v. Verikatanarasayya}, 
which has been followed in the subsequent decisions. It is hardly necessary to 
mention that this Bench decision is binding upon me; with respect, I am also add 
that the principle enunciated therein is correct. Before I refer to the decisions, it 
is necessary to emphasise even at the threshold that prior to the division, the well 
in question was sct apart and was used for irrigating the total extent of 4 acres and 
17 cents. Naturally when the properties were divided into equal shares, the appur- 
tenant inseparable right to water is provided and the well not being capable of 
division by metes and bounds was not divided but the right to take water from the . 
well was settled by a workable arrangement each party taking water for three days 
in the week. It is crucial to bear in mind that the three days in the week fixed for 
the turn is not in the abstract, a mere division of the water contents, t.¢., so many 
gallons of water but it is essentially a right to irrigate the lands allotted to the respec- 
tive branches flowing from their right of ownership in the land. It is implicit in. 
such arrangements that the common source of irrigation, the well, is kept in common 
for the only purpose of irrigating the lands which are allotted to the respective bran- 
ches and to serve that purpose only, leaving out-of account the other incidental 
purposes like bathing, washing clothes, taking water for cattle, etc. The scheme of 
the arrangement cannot admit of any notion of the parties being entitled to be 
particular quantity of water .(so many gallons) treating that alone as a distinct 
item of property, divorced from the lands. The well is set apart as common property 
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for the most beneficial and profitable enjoyment of the land and it does not matter 
what label the parties give to their rights in the well, whether it is a right to a in 
cular share in the well or whether a right to take water by turns. But what is 
crucial is that in the case of lands, valuable right is the source of irri gation. 

There is, however, nothing to prevent the parties from entering into an 
arrangement which would be very unusual and extraordinary that the arrangement 
was mcrcly a division of the water in the well in the abstract with right to use the 
water in any manner they liked to irrigate any lands they liked, for a matter of 
that, even use the water for any other - Itis for the parties to plead and 
establish such an unusual ment, Giana the right in the well will be 
inseparably connected with the land. At this stage it is necessary to mention that 
the defendants were fully alive and conscious of the fact-that as a result of the parti- 
tion arrangement they would not be entitled to irrigate the Jands newly acquired 
by them and that was the reason why they put forward the theory of panchayat 
which alone would give them this right but they failed to make out ihat panchayat. 
I am adverting to this fact only to indicate that the intention of the parties is very 
relevant; the conduct manifested by the defendants in setting up a case of panchayat 
proves that so far as the parties are concerned they accepted ihe pogitidn that the 
arrangement of 1952 by itself would not confer this right to irrigate other lands, 


The first decision to which reference may be made is the decision of Satya- 
nara Rao, J., reported in Nanjappa Goundan v. Ramaswami Goundan1, in whicb 
the facts were identical. In that case, under a partition arrangement between 
two co-sharers it was agreed that the water from a well should be enjoyed in equal 
shares by the parties, one party drawing water from the southern side of the well and ` 
the other from the northern side. The claim of one of the co-owners to take water 
from the well to irrigate some other lands newly purchased by him was negatived 
and it was held ihe rights in the well cannot be dissociated from the lands to which 
the well was attached and the co-owner was not entitled to divert the water for 
irrigating other lands. In that casc, the situation of the lands admitted a working 
arrangement of the right to irrigate, one party taking water from the southern side 
of the well and the other from the northern side. That is only an incidental se 
of that arrangement. In the instant case, on account of the level and slope of the 
lands and other considerations such an arrangement is not feasible (e the plan 
Exhibit A-4)and the water could be taken only by turns. The working arrangement 
with reference to the south, north, east or the west of the well is not a feasible arrange- 
ment. ‘This decision is clear authority for the position that the well is inseparably 
connected with the ownership of the lands and that the rights in the well cannot be 
dissociated from the lands, In -oher words, the rights to the water in the well 
are co-cxtensive with the rights of the icular party to irrigate the lands. 
Satyanarayana Rao,'J., followed the Bench decision in Venkatarama Sastri v. Venkata- 
narasayya*, as well as the unrcported decision of Chandrasekhara Aiyar, J. There 
arc two rted decisions of Chandrasekhara Aiyar, J., one in Ammanna v. 
Ramanna*, and the other in Second Appeal No. 1640 of 1948. I sent for and perused 
the original judgment in both the second appeals; Chandrahar Aiyar, J., has 
followed and applied the principle laid down in Venkatarama Sastri v. Venkata- 
narasayya*, In both the cases, Chandrasekhara Aiyar, J., has held that the owner- 
ship of the parties in the well is inseparably connected with the lands which they 
were previously owning as co-owners and it would not be open to one of the co- 
sharers to take the water to irrigate some other lands. In S.A. No. 1640 of 1943, 
the facts were almost identical as in the instant case. The family owned certain 
lands’in three survey numbers along with a well in some other survey number, 
which was irrigating these lands. ‘There was a partition arrangement coupled 
with a convenient arrangement for taking water to irrigate the lands. There too 
the defendants claimed a right to take water to any land of theirs so Jong as it did 
not exceed their share but that claim was negatived. After extracting some obser- 
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vations of the Bench decision in Venkatarama Sasirl v. Venkatanarasayya?, Chandra- 
sekhar Aiyar, J., observed as follows: . sH 


“These observations apply in full force to the facts before us. The joint 
ownership of the well in S. No. 144 is an incident to the joint ownership of that 
S. No. 144 and S. Nos. 145, 146 and.147, Acts of enjoyment referable to their 
ownership must necessarily appertain to the aak of those lands. They 
cannot relate to or follow the ownership of any other land or lands. Any infraction 
of this joint right or ownership must be prohibited by an injunction even though 
no damage be proved as pointed out in the case just now referred following 
Kanakayya v. Narasimhulu®’, 


This decision is clear authority against the defendants on both the points raised 
by them, In the other case S.A. No. per 1945, the facts were rather curious, in 
that the plaintiff who had an 1/reath s in a well to irrigate certain lands which 
were originally kept joint but divided subsequently sold away that land and pur- 
chased some other lands. He claimed that he was entitled to his right to an 1/12th 
share in the well to irrigate the land newly acquired by the plaintiff. Curiously 
enough, the defendant conceded the position that even though the plaintiff had sold 
away the land which was originally irrigated by this well, the plaintiff still retained 
his right to an 1/12th share in the well. In view of that concession, certain directions 
had necessarily to be given to work out the right of the plaintiff to an sll share 
in the well and the right of the defendant to the remaining share. But what is 
crucial for our purpose is the clear ression of opinion by ihe learned Judge 
again following the principle of the Bench decision in Venkatarama Sastri v. Venkata- 


- narasayya!, that the right to take water from the well is inseparably connected with 


the land in question and a co-owner cannot take water to a land newly acquired 
by him. If any relief was afforded to the plaintiff in that case to irrigate other 
lands, it was so awarded purely because of the concession made by the defendant 
that the plaintiff still owned and retained a right to an 1/12th share in the well 
P dissociated’ from the land. Chandrasckhara Aiyar, J., observed as 
ollows : 


“ If for any reason a man loses his right in the joint lands, to the ownership of 
which lands the right to use the well water is incident or appurtenant, he cannot 
insist on his right to take the water to some other property, ‘the two rights being 
s0 intimately connected and inter-dependent. is is what was laid down in 
S.A. No. 1640 of 1948, following the decision in Venkatarama Sastri v. Venkata- 
narasayyat,”’ 


st t 


It is important to notice that the learned Judge pointed out that if any right in the 
co-owner to irrigate other lands were to be recognised, it would virtually amount 
to an infliction of a burden or an obligation in the nature of an casement in favour 
of one co-owner as against the other and that there was no warrant in law for any 
such burden or obligation being imposed. 


I shall now refer to the earlier Bench decision of this Court in Venkata- 
rama Sastri v. Venkatanarasayyat, the principle of which was followed by 
Satyanarayana Rao, J., and Chandrasekhara Iyer, J., in the decisions 
referred to earlier. In that case, several co-sharers of an agraharam were 
entitled to the water of a tank in the same proportion in which they owned 
lands in the agraharam and all of them have becn cultivating certain area of 
the land described as wet ayacut under the tank. One of the co-sharers used 
the water of the tank to convert some of his dry land into wet land and there 
caused damage to the other co-sharers, who filed a suit for injunction to restrain su 
wrongful use and also for damages. ‘The Bench held that the right or ownership 
to the water in the tank was not indcpendent of the ownership of the land and nega- 
tived the claim of the co-sharer that each co-sharer is entitled to a defined share 
in the water of the tank divorced from the particular share of the land to which he 
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was entitled, The argument*that the co-sharer is entitled and is at liberty to use 
water in any manner he chooses so long as he does not exceed the quantity appertain- 
ing to his share in the well in the sense that the ownership of the water is not neces- 
sarily connected with the ownership of the land was not accepted. The Court 
observed as follows : 


“The argument.overlooks a cardinal fact that whereas it is undoubtedly true 
that agraharamdars own the water of the tank in the same proportion as they own 
the lands irrigated by that water it by no means follows from this, that their owner- 
ship of the water is unconnected with their ownership of this land. 


For instance, if one acre out of this area of 53 acres passes into the hands ofan 
individual, his right to the water may in a sense be described as being 1/93 of the 
tank water. It does not, however, follow from this, that he may take from the 
tank 1/53 of the water in it and use it for any purpose he likes. In our opinion, 
the evidence clearly shows that the enjoyment of the land irrigated by the tank 
and the enjoyment of water of the tank are interdependent.” 


On the facts of that case it was found that the plaintiff co-sharer had sustained injury 
(diminution in the supply of water) on account of the other party using the water 
in the tank for irrigating dry lands. But independently of that finding, the Bench 
applied the principle of the Bench decision of this Court in Kanakayya v. Narasimhulu* 
and held that the plaintiff co-sharer will be entitled to an injunction even if no 
damage was proved. I am ofthe clear view that this Bench decision is direct 
authority for the position that when a well or some source of irrigation irrigate 
lands belonging to sevcral persons, the source of irrigation cannot be one or 
dissociated from the lands, this Bench decision cannot be distinguished on the ground 
that it related to rights of agraharamdars in a village because the entire discussion 
and the reasonings are based upon rights of the argraharamdars as “‘ private rights ”’ 
of ownership to the land with similar “private appertaining rights ” thereto, a right 
to take water. From the foregoing it will be seen that the uniform-trend of the deci- 
sions of this Court is all one way, i.¢., not to permit the co-owner to irrigate any land 
newly acquired by him. The decision of Somayya, J., reported in Lingappa Goandan v. 
Ramaswami Goundan?, as well as my recent decision reported in Karuppa Goundar v. 
Mathuswami Goundar?, do not touch this . In those decisions it was held that 
it was not open to one co-owner to compel the other co-owners to take water from the 
well in any particular manner and that it will be open to the latter to take water from 
the well cither by baling or by using piccottahs or by installing a pump set. In 
both the decisions, there was no, question of one co-owner attempting to irrigate any 
other land and the only question was whether the co-owner was compellable to follow 
any particulr method ofirrgiation. It only remains to refer to the recent judgment 
of Anantanarayanan, J., as he then was, reported in Ramachandra v. V hala‘, 
on which Mr. K. Raman for the appellant placed considerable reliance. I have. 
perused the decision with care and I am of ihe view that the decision in that case 
turned upon the inference which the learned Judge drew upon the particular facts 
of that case and the scope of the decision should be restricted to that case. The 
observations contained therein should not be understood as laying a different princi- 

le. The learned Judge has distinguished the decision of Satyanarayana Rao, J., 
in Nanjappa Goundar v. Ramaswami Goundar®, on the ground that in the latter case the 
facts indicated a notional division of the right to take water from the well in accor- 
dance with the division of the properties. Stopping there, that ground of distinction 
directly applies to the instant case, Deae he Jands were divided equally and the 
right to take water was also divided equally (Note : The division in the instant care 
was not for the plaintiff to take water for three days and the defendants to take water 
for four days, but-each in his turn to take water only for three days). With great 
respect to Ananthanarayanan, J., I am unable to subscribe to his statement that 





7 er I.L.R. 19 Mad. 38, i ILL.R. (1963) Mad. 86 : ALR. 1962 Mad, 
a. (1 1 M.L-J. 347. i 7 ~ Ae eh. eo. G 
3g Q ı MLJ. 397 5. (1951)9 ML.J. 349- 


382 THE MADRAS LAW JOURNAL REPORTS, [1970 


Venkatarama Sastri v. Venkatanarasayya}, has not even remotest reference to the question 
The learned Judge (Ananthanarayanan, J .») was of the view that the decision in 
Venkatarama Sastri v. Venkatanarasayya |, rested on the ground that water in that 
case was hardly sufficient even for the actual extent of the ayacut and that any exten- 
sion of it would cause great prejudice to the other ayacutadars. With greatest 
respect to learned Judge, that is not what the Bench decided. As I have observed 
already the Bench clearly held thatirrespective of the question of damage, the plain- 
tiff would be entitled to an injunction on the simple ground -that the latter has no 
right to use water for irrigating other lands and that the right to take water from 
the well is inseparably connected with the lands. It is necessary to extract the 
eee observations from the Bench judgment to focus the ground of decision in 
t case, i l 


In this case, there is a finding that owing to the unauthorised usc of the water 
by the defendants, the plaintiffs have suffered damage. Jn our opinion, the plaintiffs 
would be entitled to an injunction even if no damage was proved. ‘The principle‘is that 
applied in Kanakayya v. Narasimhula®, In the case of a party wall it was ‘held that 
one of two co-tenants was entitled to the removal of a portion newly erected by the 
other co-tenant, although the former had suffered no inconvenience from it, 
Parker, J., observed : 


It is true that thé rofusal of plaintiffs to give the required permission may be 
ill-natured and that the raising of the wall will not really harm them.’ Notwith- 
standing, they were held entitled to the relief, the principle laid down in Watson v. 
Gray®, was applied. We think, the same rule applies by analogy to the case of 
joint tenants of a tank.” 


Iam unable to follow the several observations contained in Ramachandra v. 
Venkatachala‘, as they are opposed to the Bench decision of this Court. _I see 
considerable substance in the contention of the learned Counsel for the respondent 
that the general principles referred to in-Ramachandra v. Venkatachala*, with regard 
to the common enjoyment of common property by co-owners, t.¢., as between co- 
owners each is entitled to use common property in the best manner possible without 
deteriment to the enjoyment of the owner and that so long as the property does not 
suffer any injury or result in any loss, the co-owner cannot make any compaint, will 
not apply to cases like these where the co~ownership is not only in respect of lands 
but in respect of wells which are inseparably connected with the lands. With great 
respect, cases dealing with rights to common passage and extension of balcony over 
common land, are not of much relevance to the instant case. Learned Counsel for 
the appellant drew my atttention to the decision in Kayambu Servai v. Karuppiah Sergai’ 
as supporting his contention that the plaintiff must allege and prove diminution in, 
the supply of water. That decision has no relevance to the instant case. It related 
to the right of irrigation in two villages to take water from a particular tank and the 
argument that when the defendant attempted to irrigate his lands in some other 
village the plaintiff will be entitled to an injunction. The Court held that so long 
as the plaintiff's right to accustomed supply of water has not been interfered with, 
the plaintiff cannot have a grievance against the defendants, That case dealt with 
a case of a public source of irrigation and the argument there was that this right 
of the plaintiff to take water from the public source of irrigation like a government 
channel or a government tank was nonetheless a proprictary right and that by itself 
would entitle the plaintiff to aninjunction when the defendant attempted to take water 
for irrigating some other lands. Following the well-setled rule of law laid down in 
Nynappa Seroai v. Veeran*, and Basavana Gowd v. Narayana Redd 7, this Court held that 
in the case of public channels or tank no individual ayacutdar has a right to complain 
unless, there is a material diminution in the accustomed supply of water. The 
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principle of that decision will not apply to a case of co-owners of lands with joint 
rights in a well. 


Even on the question of damage I am against the defendants having regard to 
the fact that the plaintiff made a specific complaint that on account of the wrongful 
conduct of the defendant, there wasa diminutionin the supply of water to the plain- 
tiff and the defendants did not traverse that position in his reply notice but they only 
contended that there was a panchayat and that at that panchayat, the parties were 
allowed to irrigate-lands newly acquired by them.. Itis unnecessary to deal with the 
aspect further because I am of the view that independently of any question of 
damage, the plaintiff will be entitled to an injunction restraining the defendants 
from taking water for irrigating other lands, It is necessary to-observe that this limit 
or fetter on the defendant with regard to the use of the water from the well equally 
applies to the plaintiff who too cannot take water for irrigating the lands newly 
acquired by him. 


For all these reasons, the second appeal fails and is dismissed. In the circum- 
stances of the case, I direct the parties to bear their own costs in the second appeal. 


No leave. ; 


S. V.J. SS ‘Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
' Present :-—Mnr. Justice K. S. RAMAMORTI. 
Soliappa Mudaliar and another . - “= ee Appsllants* 


a 


Meenakshi Ammal and others -. Respondents. 


Hindu Succession Act (XXX of 1956), sections 14 and 15—Applicability of —Women’s 
Estate—E fect of Hindu Succession Act on women’s estate—Widow becomes absolute 
ownsr of her husband’s share—Death of widow, after Succession Act, without claimi 
parlition—Succession governed by section 15 of the Aci-~Suroivorship inapplicable—For 
sechon 14, mere right to take husband’s share enough. 


Hinda Women’s Rights to Property Act (XVIII of 193'7)—Women’s estate—Widow claiming 
parhiion—Effect of—Death of widow—Devolution upon her husband’s heirs. 


It is now well settled that for section ‘4 to apply, itis not necessary for a Hindu 
female either to make a demand upon:the other members of the family for parti- 
tion or to follow up that demand by ‘partition and separate possession of her 
husband’s share. The Hindu Women’s Rights to Property Act of 1937 had 
invested the widow of a member of a co with the interest which the 
member had at the time of his death a this interest of the widow arises not 
by inheritance nor by survivorship, but by statutory substitution. She js intro- 
duced into the coparcencry and between the surviving coparceners of her 

- husband and the widow there arises community of interest and unity of possession. 
On that account, the widow does not become a coparcener and because of the 
statutory substitution of her interest in the coparcenery property in the place of 
her husband, the right which the other eoparcener have under Hindu law of 
taking her husband’s interest by the rule o survivorship, remains suspended as 
long as that estate enures, Itis open to the widow not to demand partition or she 
can by demanding partition make her interest definite. Ifshe does not seek SP 
tion, her interest will merge into the coparcenery property on her death. But if 
she claims partition sheis severed from the other members, her interest becomes 
definite interest in the coparcenery poy soba nent of the other members of 
the coparcenery to take the-interest by survivorship becomes extinguished. The 
result is that when the widow dies.after having severed her interest by making a 
demand for partition, the interest in the coparcenery property pertaining to the 
husband’s share which become vested in her will devolve upon the heirs of her 
husband. fe er ies = 


= 
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The moment the Hindu Succession Act came into force, the widow became the 
absolute owner of her husband’s share whether or not she had already made a 
demand for partition upon the other coparceners. For section 14 to come into 
operation, it is enough if she had a mere right to take the husband’s share. ‘The 
right conferred upon her under the statute of 1937 is by its own force sufficient 
to make her the absolute owner, she need not even have made a demand for 
partition nor was it necessary for her to follow the demand for partition by secur- 
ing separate possession of her husband’s share. Mere ownership of her husband’s 
share is regarded as ‘“‘ property possessed by the widow ” at the time of the com- 
mencement of the Succession Act. Physical possession of her husband’s share 1s 
not necessary. Her right to obtain possession is sufiicient within the meaning of 
section 14. Itis iniplicit in section 14, that after the Hindu Succession Act came 

` into force the widow becomes a fresh stock of descent and inheritance will have to 
be traced to her and only to her. This Act applies notwithstanding any other 
rule or interpretation of the Hindu Law in view of the overriding effect of the Act 
as specified in section 4. In the face of sections 15 and 16, no claim for survivor- 
ship could be advanced under the Hindu law especially when section 4 emphasises 
the overriding effect of the provisions of the Act. The idea of survivorship cannot 
be fitted into the scheme of the Act.- | 


of section 14 is very wide and general. It applies to any property 
posscased by a Hindu female and contains no limitation about the character of the 
property or the manner in which the Hindu female acquired the property. In the 
case of survivorship the law applicable is ordinary Hindu law, but after the Hindu 
Succession Act, the law of Succession to the female’s property is to be found in 
section.15 of the Succession Act which rules out any theory of survivorship. 


M. R. Narayonaswami, for Appellants. 
O. Radhakrishnan, for Respondent. . 
_ The Court delivered the following 


Jupoment :—Defendants g and 4 are the appellants in this second appeal. 
The brief facts of the case are as follows. “One Pongali and Nanjappa were bees 
of a joint family.: Pongali died on 14th September, 1950, leaving behind him his 
widow Pachai Ammal, son Ramaswami and four daughters,—the plaintiffs in the 
t action. Pachayammal died on 19th December, 1956 and Ramaswami 

died in 1959. The first defendant is Ramaswami’s widow and the second defendant 
is her daughter. On 11th December, 1950, Nanjappa and Ramaswami effected a 
partition of the joint family properties at which for Ramaswami’s share about g acres 
were allotted, which included the suit properties of an extent of 7 acres 70 cent. 
It will be noticed that at that time the Hindu Women’s Rights to Property Act of 
1937 was in force and Panchayammal would be entitled to a half share in the right 
othe husband under section 3 (2) of the said Act. But at that partition no provi- 
sion was made for her and the entire half share belonging to Pongali’s branch was 
allotted to Ramaswami. After Ramaswami’s death on October, 1959, his widow 
and daughter aa r and 3) sold the suit properties in. April, 1962 to defen- 
dants g and 4 for Rs. 7,900. In May, 1963, the daughters of Pongali filed the suit 
for partition claiming 4/1oth share in the suit properties. ‘Their contention is that 
on Pongali’s death, his widow Pachayammal pe e entitled to a half share, that 
under section 14 of the Hindu Succession Act of 1956 she became an absolute owner, 
and on her death on 19th December, ‘1956 that share devolved upon her son 
Ramaswami and her daughters, plaintiffs 1 to 4 in the suits. In other words, the 
laintiffs filed the suit to work out their rights as the heirs of Pachayammal under the 
indu Succession Act in respect of her husband’s share which devolved upon 
Pachayammal and became absolute after the Hindu Succession Act came into force. 
The suit was resisted by the defendants on the ground thet at the time of the parti- 
tion in the year 1950, Pachayammal waived her right to a share and was content 
and agreed.to take maintenance from her son Ramaswami-in view of the fact that 
the income from the properties was very negligible. The further contention of the 
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defendants was that as Pachayammal had not worked out her rights by demanding 
her share, on her death, the entire properties passed on to Ramaswami by sutvivorship 
and there was nothing to which the plaintiffs could make a claim as the heirs of 
Pachayammal. e : . r 


. The trial Court accepted the case of the defendants that at the time of the parti- 
tion in 1950 Pachayammal had agreed not to take any share in the properties, but 
was content to receive maintenance from her zon. The trial Court also upheld the 
defendants’ plea that as Pachayammal did not work out her right by demanding 
a partition, the entire properties sed on to Ramaswami, the son, by survivorship 
and that the plaintiff hae right whatsoever. But, on appeal, the lower appcl- 
late’ Couft came to a contrary conclusion on both the points. Hence .the appeal 
by defendants g and 4. oo | soe a 

The conclusion arrived at by the lower appellate Court that Pachayammal did 
not agree to reccive maintenance waiving her right to a share is correct and supported 
by adequate and satisfactory evidence. I see no ground for interference in second 
appeal, ° a pee ill 

The main point to mention is that prior to the suit a notice was issued on behalf 
of the plaintiffs demanding partition to which the defendants sent a reply. (Exhibits 
A-4 and A-5 are the notice and the reply). In that reply no reference whatsoever 
was made to the mother agreeing to take maintenance giving up ‘her right to a share 
in the property. On-the other hand, a totally inconsistent and extreme case was 
put forward that the mother was not entitled to any right in the properties at all and 
that they belonged to Nanjappa and Ramaswami. It is obvious that.if there was such 
an agrecment in pursuance of which the mother agreed:to take maintenanceand gave 
up her right to a share in the properties, that.would have been metntioned in the 
forefront in the reply notice, Even in the written statement which was filed in the 
first instance, there was no such plea. It was only -in the supplemental written 
statement filed that this point was raised in a vague form. This itself shows that it 
is an after-thought. F er, if there was such an arrangement, the best witness, is 
the first defendant. She has not been examined and the necessary adverse inference 
has to be drawn. It is unnecessary to elaborate the point further because I am:satis- 
fied that the finding arrived at by the lowér appellate Court is correct and does not 
call for interference in second appeal. =m 


t 


It only remains to deal with the point of law whether the husband’s share in the 
joint family properties to which Pachayammal became entitled under the Hindu 
Women’s Rights to Property Act of 1937 survived to her son Ramaswami since 
Pachayammal did not work out her right by claiming partition. . There is absolutely 
„no substance in this contention and in my view the matter is simply unarguable. 
A series of recent decisions of the Supreme Court had to deal with the scope of section 
.14 of the Hindu Succession Act and it is now well settled that for section 14-to apply, 
it'is not necessary for a Hindu female either to make a demand upon the other mem- 

ers of the family forpartitionor to follow up that demand by partition and separate 
possession of her husband’s share. The Hindu Women’s Right to. Property Act of 
1937 had invested the widow of a member of a coparcenery with the interest which 
the member had at the time of his death and this interest of the widow arises not by 
inheritance nor by survivorship, but by statutory substitution. She is introduced into 
the coparcenery and between the surviving coparceners of her husband and the 
widow there arises community of interest and unity of possession. On that’ account, 
tht, widow does not become a coparcener and because of this statutory substitution 
of her interest in the coparcenery property in the. place of her -husband, the right 
which the other coparceners have yngder Hindu.Law of taking her husband’s interest 
by the rule of survivorship, remains suspended so lorig:as that. estate enures. It is 
open to the widow not to demand partition or she can be dernanding partition make 
her interest definite. If she does not seck partition, her interest will merge into the 
coparcenary property on her death, But if she claims partition she is severed from 
‘the other members, her interst becomes definite interest in the coparcenery property 
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and the right of the other members of the coparcenery to take the interest by survivor- 
ship becomes extinguished. The result is that when the widow dies after having 
severed. her interest by making a demand for partition, the interest in the copar- 
cenery property pertaining to the husband’s share which became vested in her, will 
devolve upon the heirs of her husband. It is sufficient to refer to the latest decision 
of the Supreme Court in Satrughan v. Sabujparit. Before this decision, there was 
divergence of judicial opinion. Somé¢ Courts took the view that the pro 
obtained by a widow of a deceased coparcener even after a suit for partition would on 
the death of the widow revert to the coparcener and would not devolve upon the 
heirs of the husband on the reasoning that the demand for partition does not make 
See ce ae ee 
the.widow’s death. The other view was that there will be no reverter to the other 
coparceners if the widow had divided herself from the other members of the copar- 
cenery after making a demand for partition and that on her death, the succeasion 
would be traced to her husband on the basis that the property was his separate 
. In the decision cited above, the Supreme Court after referring to the 
divergence of judicial opinion approved the following statement of the law of Subba 
Rao, J., as he then was, in the Full Bench decision in Parappagan Parappa v. Parappagari 
Nagamma?: | ' 


“ The following observation made by Subba Rao, J., in delivering the judgment 
- of the Full Bench in Parappagari Parappa v. Parappagari Nagammas, in our Judgment 


correctly set out the effect of the Act on the question under review : 


‘She could ask for partition and separate possession ‘of her-husband’s share.In 
caso she asked for partition, her husband’s interest should be worked out having 
regard to the circumstances obtaining in the family on the date of partition. 
If she divided herself from the other members of the family during her life time, 

on her demise the succession would be traced to her husband on the basis that the 
roperty was his separate property. If there was no severance, it would devolve 
b survivorship to the-other members of the joint Hindu family’.” we 


The dispute in the csae before the Supreme Court arose before the Hindu Succes- 
sion Act of 1956 came into operation. One Babuji died in 1934 and on his death in 
October, 1937, his widow Chando Kuer filed a suit for partition and separate posses- 
sion of her husband’s share, her case being that her husband got separated and divid- 
ed even during his life time but that plea of partition was found against. Even so, 
the widow would be entitled to her Kubanda share under the Hindu Women’s 
Right to Property Act of 1937. During the pendency of the suit, the widow died in 
1951 and the suit was prosecuted by her daughters. The surviving co eners 
resisted the suit and conteded that the suit came to an end the moment the widow 
died and that the right of survivorship which was suspended during the life time of the 
widow became revived on her death and reverted back tothe surviving coparceners. 
The Supreme: Court negatived the claim of the surviving coparceners and approved 
the view ressed by Subba Rao, J., as he then was, in Parappagari Parappa v. 
Parappagan’ Nagamma*, Learned Counsel for the appellant relied upon this decision 
of the Supreme Court as supporting his contention that as the widow Pachayammal 
died without a demand for partition, her share had reverted to the son. Iam unable 
to accept this contention as in the instant case, the widow died after the Hindu 
Succession Act of 1956 came into force. As observed already, the moment the 
Hindu Succession Act came into force, the widow became the absolute owner of her 
husband’s share whether or not she had already made a demand for partition upon 
the other coparceners. Forsection 14 to come into operation, it is enough if she had a 
mero right to take the husband’s share. The right conferred upon her under the 
statute of 1937 is by its own force sufficient to make her the absolute owner; she need 
not even have made a demand for partition nor was it neceasary for her to follow the 
demand for partition by securing separate possession of her husband’s share. The 
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recent decisions of the Supreme Court have held that her mere ownership of the 
husband’s share by reason of the statute without anything more is sufficient to attract 
section 14 of the Hindu Succession Act. That ownership of ihe sharc is regarded as 
‘ property possessed. by the widow ”’ at the time of the commencement of the Succes- 
sion Act. Physical possession of the husband’s share is not necessary. Her right 
to obtain possession is sufficient within the meanirig of section 14. In Mangal 
Singh v. Rattno!, the Supreme Court has observed as follows at page 1790 : 


“Tt appears to us that the expression uscd in section 14 (1) of the Act was 
intended to cover cases of ion in law also, where lands may have descended 
to a female Hindu and aha has not actually entered into them. It would, of 
course, cover the other cases of actual or constructive posscssion. On the langu- 
age of section 14 (1), therefore, we hold that this provision will become applica- 
ble to any property which is owned by a female Hindu, even though she is not in 
actual, physical or constructive possession of that property.” l 


It is implicit in section 14 that after the Hindu Succession Act came into force the 
widow becomes a fresh stock of descent and inheritance will have to be traced to her 
and only to her. This Act applies notwithstanding any other rule or interpretation 
of the Hindu Law in view of the overriding effoct of the Act as specified in section 4. 
Section 15 contains a special provision which lays down the rules of succession to 
property belonging to a female Hindu and that contains specific provision enumera- 
ting the heirs and the mode of devolution in the case of property inheritcd from the 
parent’s side and in the case of property inherited from the husband’s side. Section 
16 is the supplementary provision as to how the distribution should take place. 
In the face of these specific provisions, I am not able to conceive how any claim for 
survivorship could be advanced under the Hindu Law especially when section 4 
emphasises the overriding effect of the provisions of the Hindu Succession Act, 
The idea of survivorship cannot be fitted into the scheme of the Act. For instance 
section 19 provides that when 2 or more heirs succeed they take only as tenants in 
common and not as joint tenants. Section 6 of the Act provides for succession of 
the interest of coparcener when he dies as a member of a coparcener. 


Language of section 14 is very wide and general. It applies to any property 
possessed by a Hindu female and contains no limitation about the character of the 
property or the manner in which the Hindu female acquired the property. The 
only question is that when Pachayammal died in December 1956 did she not die 
leaving behind property answering the description of Baad of a Hindu female 
dying intestate within the meaning of section 15 ”. matter does not admit of 
any argument contra. The argument that Pachayammal had only the same 
interest as that of her husband that even though the husband was the absolute owner 
on his death, the property survived to the coparceners and that the same conse- 

ences should ensue even when the widow died after Succession Act came into 
orce has no substance as it fails to take note of the impact of the provisions of the 
Succession Act. In the case of survivorship arising on the death of a coparcener, 
the law applicable is ordinary Hindu law, but after the Hindu Succession Act, the 
law of succession to the female’s property is to be found in section 15 of the Succes- 
sion Act which rules out any theory of survivorship. 


At this stage, I may refer to the decision of the Supreme Court in Sukh Ram v. 
Gauri Shankar®. That decision dealt with property acquired by a widow of a Hindu 
joint family governed by the Benares School of Hindu Law under which a Hindu 
can alienate his interest in the joint family property subject to certain restrictions. 
The argument was that in the case of a widow of such a Hindu governed by the 
Benares School of Hindu Law, she will not become-an absolute and full owner under 
section i4 of the Act. This“argument was not accepted and the Supreme Court 
held that the interest to which the widow became entitled to on the death of her 
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husband under the Hindu Women’s Rights to Property Act, 1937, was indisputably 
her property within the meaning of section 14 of the Hindu Succession Act of 1 56 
and when she became full owner of that property, she acquired a right unlimited i 
point of user and duration and uninhibited in point of disposition, 


My attention was also drawn to a recent decision of Natesan, J., in S.A.No. 796 
of 1965. There an identical argument was advanced that if the widow (though 
tees the Hindu Succession Act came into force) died without demanding a partition 

from the co eners, the property would pass by survivorship to the coparceners and 
the heirs of the widow would not be entitled to the same. The learned Judge 
rejected this argument and held that the interest of the female Hindu became absolute 
under section 14 of the Hindu succession Act for all purposes, that inheritance would 
have to be traced only to her,and that there -was no right of survivorship. This 
decision contains a discussion of the scope of the Supreme Court judgments’ in 
Satraghan v. Sabyjpart}, as well as in Sakk Ram v. Gauri Shankar®, With respect, this 


decision lays down correct law. 


For all these reasons, I have no hesitation in holding that the plaintiffs are 
entitled to 4/10th share in the suit er THe Second Appeal fails and is dismis- 
sed. No costs. No leave. 


5.V.J. as = “2 : ‘ Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT +—MR. Justice P. RAMAKRISENAN AND Mr. ~ P. $,. KAILASAM. 


Sri Bandari, Deputy General Manager, Establishment D 
ment, Administrative Office of the Canara Bank td, 
Bangalore-2, arn .. Petitioner* 
v. z cae Eo eg 
The State of Madras represented by the Assistant Inspector of l 
Labour, Erode II , .. Respondent. 


Madras Shops and Establishments Asi (XXXVI of 1947), sections 25 (2), 50 and 51— 
Scope—Banking establishment—Leave benefits—Desat Award in ict with e 
of Act— Workers neither electing to be bound by provisions of Act nor decision in this regard 
given under section 51 qfier due enqui y—Managemenit applying Desat Award— Cannot 
be prosecuted for contravention of sectjon 25. 


The contention that as the Desai Award is in conflict with the Madras Shops 
and Establishments Act so far as leave benefits’ aré concerned, section 50 of the 
Act should be interpteted‘so as to mean that the Act should prevail, is untenable. 
Section 50 itself confers on the worker a power of election between the two sets 
of benefits. Unless it is shown in a given case’ that the worker has ‘exercised this 
Pata and elected to be bound by the provisions ofthe Act or a question as to the 

licability of the provisions of thé Act has-been raised-for the decision of the 
Ta ur Commissioner and he has decided the question under section 51 after a due 
enquiry a prosecution cannot be launched agáinst the management on the allega- 
tion that they, by applying the Desai Award, failed to comply with the terms of 
the Act in regard to the grant of leave benefits to a worker, 


In the present case; the facts show ‘that the Desai Award is in many respects 
more advantageous to the worker than the Madras Shops and Establishments Act 
from the point of view of leave benefits.- The worker concerned has also enjoyed 
privilege leave in accordance with the terms of the Desai AWard. In the above 
circumstances the prosecution cannot urge that there has been a non-compliance 
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with the provisions of the Act, in the matter of grant of sickness leave pay to the 
worker concerned merely because the management had granted the sickness 
leave pay in accordance with the terms of the Desai Award. 


No doubt, section 51 of the Madras Shops and Establishments Act or the rules 
do not prescribe any particular procedure for an enquiry under that section. But 
nevertheless a an enquiry under the statute certain minimum formalities 
have to be followed. All the interested parties have to be given an opportunity 
to make their representations, so as to comply with the requirements of ‘natural 
justice, ` ' = 

Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
praying the High Court to revise the order of the Court of the Sub-Divisional 

trate, Erode, dated g1st May, 1967 and made in S.T.R. No. 11 of 1967. 

M. R. Narayanaswami, for Petitioner. ; 

Caloin ‘Jacob, for Public Prosecutor, for State. 

The Order of the Court was made by. l l aa : 

Ramakrishnan, 7.—This criminal revision case raises for decision an interesting 
question about the scope of sections 50 and 51 of the Madras Shops and Establish- 
ments Act 1947 (hereinafter called the Act), in the context of what its well known as 
the Desai Tribunal Award made in the industrial dispute between certain banking 
companies and their workmen. The Desai Award modified an earlier award known 
as the Sastri Award: Thiru K.N. Mudaliar J., before whom the criminal revision 
case came for disposal, considered that this case involved “a complicated question 
of law, which has the character of substantial public importance ”’. That is how 
the criminal revision case has come before a Bench for disposal. 


The facts relating to the:case are briefly as follows : On the complaint of the 
Assistant Inspector of Labour, Erode, Sri Bandari, Deputy General Manager, 
Establishment Department, Administrative’ Office of the Canara Bank Limited, 
Bangalore, was prosecuted before the S.D.M. Erode, and convicted under settion 
45 (1) read with section 25 (2) of the Act, and sentenced to pay a fine of Rs. 20, in 
default to undergo simple imprisonment for 2 days: Thè complainant alleged that 
one Sri Moolanathan, an loyee of the bank at Erode was on sick leave for two 
days ; the management paid him only half his wages for the two days in question. 
It was the contention of the complainant that under section 25 (2) of the Act the 
employee was entitled to sick leave with full wages for a eiod not exceeding 12 
days during one year of service. When the authorities of the Labour Department 
directed the bank to pay full wages to the abovesaid employee, they refused to comply. 
This non-compliance was treated as a contravention attracting the penalty under 
section 45 of the Act.’ ee ' i 


The bank before the lower Court, relied on the' provisions of the Desai 
Award, which granted to the employees of banks the benefit of sick leave upto $0 
days during one year of service, but only on half wages per day. In the view of the 
bank this provision for the sick leave in the Desai Award should be taken along with 
other leave benefits, which that award has granted to. banking employees and if 
so taken, the benefite under the Award are more advantageous from the point of 
view of the employees, than similar benefits which the Act had granted to the 
employees before the Desai Award. ‘The bank contended that under section 50 of 
the Act the workers are entitled to elect the more favourable of the terms as to leave 
as between the Desai Award and the Act. As against this contention, the complain- 
ant in the: lower Court referred to a communication from the Commissioner of 
Labour to the.bank on and March, 1966, stating that for the purpose of casual and 
sick leave the Act should apply and not the Desai Award. It was urged that under 


section 51 of the Act the decision of the Commissioner thus communicated will be 
binding on the employer. : 
We will now set out sections 50 and 51 of the Act, which are in the following 


Gi 
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“50. Nothing contained in'this Act shall affect any rights or privileges which 
any person employed in any establishment is entitled to, on the date on which this 
Act comes into operation in respect of such establishment, under any other: law, 
contract, custom or usage applicable to such establishment, if such rights or privi- 
oo are more favourable to on than those to which he would be entitled under 

is Act,” i 


- 51. If any question arises whether all or any of the provisions of this Act 
apply to an establishment or to a person employed therein or whether section 50 
applies to any case or not, it shall be decided by the Commissioner of Labour and 
e decision thereon shall be final and shall not be liable to be questioned in any 

urt of law ”. l . i 


The poe under the Desai Award in respect of leave are briefly the following :— 
(1) One month’s privilege leave on full pay for 11 months of service; and the 
leave can be accumulated up to three months ; (2). Casual leave with full pay for 12 
days in a year ; (3). Sick leave with half pay for 30 days in a year. The correspon- 
ding privileges under the Act are the following : (1). Privilege leave for 12 days for 
12 months’ service which can be accumulated up to a maximum of 24 days ;(2). 12 
days casual leave with full pay ; (3). 12 days sick leave with full pay in a year. 


The Desai Award while conferring the above privileges ; in paragraph 9 (33) 

under’ Chapter IX, Leave Rules, stated thus; 

“ I make an award in connection with leave rules in terms of the Sastry Award 
as modified by the Labour Appellate Tribunal’s decision set out earlier, with the 
‘alterations, modifications and additions made by me as set out above. Wherever 
the provisions of any law applicable to any place are in conflict with the provisions herein 
contained, the provisions of law should be applied ”. 

Prima facie, the leave privileges under the Act are different from those granted under 
the Desai Award. The learned Public Prosecutor for the State opposing the revi- 
sion filed by the accused contends that because of the conflict between the leave 
privileges'granted under the Act and the atn ing privilege allowed under the 
Award, the terms of the Act should prevail, and thcrefore the bank was obliged to 
give 12 days sick leave with full pay to its employecs. For this p he refers to 
the terms contained in the underlined portion* in para. 9 (33) of the Désai Award 
which we have extracted above. But this argument overlooks the important point 
that the Act itself does not say that it should be. applied absolutely. Section 50, 
which we have extracted above lays down a fetter or. limitation, in the 
application'of the Act itself in the matter‘of rights and rivileges of employees. It 
grants to. the employees a power of election to de the better and more favourable 
as between the privileges conferred under the Act and those under any other law, 
contract, custom or usage applicable to the establishment. The Act was in force 
from 1948. The benefits under the Desai Award became enforceable from goth 
July, 1962. Since thisis a question of benefits to the workmen, it is they who have 
to make the lection in terms of section 50. They could do so, either by themselves 
or through a representative union. The-Supreme Court in Tata Oil Mills Company v. 
Gopalan!, dealing with a similar power of election conferred under section 11 of the 
Kerala Industrial Establishments (National and Festival Holidays) Act, 1958, 
observes as follows at page 127: S + : 

“ This section gives an option to the employecs ; they can choose to have the 
paid holidays either as prescribed by section 3 or as are available to them under 
any other’ law, contract, custom or usage ”. ; 

The further contention of the management in this case is that Sri Moolanathan 
had already enjoyed during the year in question 32 days privilege leave. In other 
words, he had elected the leave terms under the Desai Award which alone grants 
onc month’s privilege Jeave for a year of service with the right to accumulate leave up 
Mie i i 


* Printed in italics. | ; 
1. (1966) 18.C.J. 338 : (1965) 3 §.C.R. 760 : (1965) 2 L.L.J. 124. 
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to three months, while under the Act such leave is at 12 days for 12 months service, 
which can be accumulated only upto 24 days. That is the reason why the manage- 
ment-held that he was bound to enjoy the sickness leave only in terms of Desai Award. 
They claimed, in our opinion, with justification that the leave privileges should be 
viewed as a whole and not separately. Therefore, the sick leave cannot be disso- 
sociated from the other kinds of leave. The prosecution in the Court below relied 
upon certain correspondence between management and the Commissioner of Labour 
ending with letter dated 8th March, 1966 of the Commissioner of Labour to the 
manager of the Bank which reads thus: 


“ (2) Grant of sick leave on half pay : According to section 25 (2) of the Madras 
Shops and Establishments Act 1947 casual leave and sick leave be granted to 
employees, with full pay. The Desai Award itself provides that if its directions 
are inconsistent with the statutory provisions of local Shops and Establishment 
Act, they must give place to the statutory provisions. You are therefore requested 
to comply with the. provisions of the Madras Shops and Establishments Act, 1947.” 


It is clear from this correspondence that it does not touch on the general question 
to be decided under section 51 of the Act as to whether the terms of the Desai Award 
in regard to leave benefits as a whole, or the terms of the Act, are more advantageous. 
No doubt when a question is referred in a case of dispute, for the decision of the Com- 
missioner of Labour under section 51 of the Act, the Act or the rules do not prescribe 
any particular procedure for the enquiry. But nevertheless being an enquiry under 
the statute certain minimum formalities have to be followed. All the interested 
parties have to be given an opportunity to make their representations so as to comply 
with the requirements of natural justice. While dealing with an analogous provision 
in Article 217(3) of the Constitution wherein the President of India has to decide the 
question, if it is raised as to the age of a Judge of a High Court, the Supreme Court 
in Jyoti Prakash Mitter v. Chief Justice, Calewtia!, held thus: 


“Tt is also implicit in this provision that before the President reaches his decision 
on the question, he ought to give the Judge concerned a reasonable opportunity 
to give his version in support of the age stated by him at the time of his appoint- 
ment and produce his evidence in that behalf. How this should be done, is, of 
course, for the President to decide, but the requirement of natural justice that the 
Judge must have a reasonable opportunity to put before the President his conten- 
tion, his version and his evidence, is obviously implicit in the provision itself ”. 


It is not contended that in the present case the Commissioner of Labour held any 
formal enquiry for deciding the question under section 51 and ve an opportunity 
to all the’ interested parties to make their representations. e learned Public 
Prosecutor also fairly concedes that such an enquiry was not held and a decision 
given by the Commissioner of Labour on the question of leave benefits as a whole, 
as between the Desai Award and the Act. : 


On the other hand, as already mentioned, the learned Public Prosecutor relics 
on a very narrow ground that as the Desai Award is in conflict with the Act so faras | 
leave benefit are concerned, section 50 of the Act should be interpreted so as 
to mean that the Act should prevail. But we have already held that section 50 
itself confers on the worker a power of election between two sets of benefits. Unless 
it is shown in a given case that the worker has exercised this option, and elected one 
or the other of the benefits, whether under the Act or the Desai Award, ora question 
has been raised for the decision of the Labour Commissioner and he has decided the 
question one way or the other, a prosecution cannot be launched against the manage- 
ment on the allegation, that they have failed to comply with the terms of the Act in 
regard to the grant of Icave benefits toa worker. In the present case, the facts show 
that the Desai Award is in many respects more advantageous to the worker than 
the Act, from the point of view of leave benefits. This will be apparent if a compari- 
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son is made between the terms of the Desai Award and the terms of the Act, which 
we have extracted above. The worker, Sri Moolanathan has also enjoyed the privilege 
leave in accordance with terms of the Desai Award, In the' above circumstances 
the A shai E cannot urge that there has been a non-compliance with the provisions 
of Act, in the matter of grant of sickness leave pay to the worker concerned. 
For the above said reasons we allow the revision case and quash the conviction 


of the petitioner. The fine amount, if paid, will be ordered to be refunded. | 
V.K.. A — Revision case allowed. 


_ IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
‘3 PRESENT :—Mna. Justi K. VEERASWAMI. `. ar 
M. Krishnan ° a A Petition > 


‘ y. a ; 3 : - 
Pankaj Jethlal Shah > ` _.. Respondent. 


Motor Vehicles Act (IV of 1939), section 110-C (2)—Qlaims tribunab— Whether has 
: power to appoint commission to record evidence— When can be exercised. ie 
Sub-section (2) of section 110-C of the Motor Vehicles Act is sufficiently wide to 
include the power to appoint a commission for recording evidence of'a witricss: 
The substance of this power is that the claims tribunal will have all the powers 
_ related to taking of evidence on oath and of enforcing attendance of witnesses, 
including the power to have evidence recorded on commission. - 


Li 


' , But the power so entrusted ‘to the tribunal should be exercised in accordance 
, with the principles settled by Courts in the light of the related. provisions in the 
Civil Procedure Code, 5 - 7 7 e a 

Petition under Article 227 of the Constitution of rie Bayne the High Court’ 
to revise the order of the Motor Accidents Claims Tribunal, North Arcot, Vellore, 
in I.A. No. 35 of 1968 in M.A.C.T.O.P.No. 11 of 1967 dated 12th March, 1968. 

N. R..,Raghavachari, for Petitioner. - . i 
© R. Shanmugham, for Respondent. i 

The Court made the following E SE 

- OnDEs.—The only point in this petition is whether the Motor Accideúts Claims 
Tribunal possess the power to appoint a commission for recording evidence of a 
witness in Bombay. The Tribunal held that it had the power in view of section 110-C. 
(2) of the Motor Vehicles Act. In my view, the Tribunal was right. No doubt, rule 
18 of the Madras Motor Accidents Claims Tribunal Rules 1961 does not. mention 
Order '26'of the Civil Procedure Code. Even 80, sub-section (2) ‘of section 110-Cis 
sufficiently wide to include the power. It speaks of the power of a civil Court for 
the purpose of taking evidence on oath and of enforcing the attendance of witnesses, 
The substance of this power is that, fot the purpose o ja ie of a claim before ° 
it, the Tribunal will have all the powcrs related to taking of evidence on oath and of 
enforcing attendance of witnesses, including the power to have evidence recorded. 


4 


on commission, 


But the power so entrusted to the Tribunal should be exercised ‘in accordance 
with the principles settled by Gourts in the light of the related provisions in the 
Civil Procedure Code. It is only in very extraordinary circumstances that a’ y, 
to a litigation will be allowed to be examined on commission, as for instance, sickness 
disabling the movement of the party from attending Court or-Tribunal to give evi- 
dence. Mr. Raghavachariar says the Tribunal has not applied its mind to this 

t in including within the of the commission examination of the claimant 
a Bobar, While the view of the Tribunal that it hag power to appoint a commission 
to record evidence is confirmed, it is directed to consider whether, in the light of what 


hJ 
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has been ` stated supra, the Tribunal would still think that the claimant can be 
examined on ‘commission: Subject to this observation, the Civil Revision Petition 
is disthissed: but with no’ costs. 
‘V.K. en — Petition dismissed. 
IN THE HIGH COURT-OF:JUDIGATURE AT MADRAS: 
PRESENT :—Mnr. Justick K. VEERASWAMI AND Mr. Justice T. RAMAPRASADA 





Rao l 
P.S. Shanmugham ae ' 2 -. Appellani*® 


v. - i 
The Ep Commissioner of Police, Law and Order, Madras, 
and others 3 9 +: Respondents. 
Madras Chty Police Act (III of 1888), section 35—Licence to ran a lodging house—Grant 
or refasal of —Essential considsrations. 


e Fundamental right is a guarantee made by the Constitution and has to be pro- 

, tected both by the officers as well as by the Court. It is not to be overlooked that 
wherever power is granted to an officer for exercise in favour of a citizen by a 
statute, it is generally meant for exercise and its exercise can be denied E es 
arbitrarily nor for reasons not relevant to such refusal. Also itis always a matter 
‘for considera on before- refusal whether the situation cannot be met by regulation 
or restriction instead of totally denying a right guaranteed by the Constitution. 


Merely because a traffic problem is expected, that by itself, would not be a 
, ground for declining a licence to run 'a lodging house under section 35 of the 
” Madras City Police Act, The authority would have to see whether the traffic 
would be impossible of-régulation for reasons to be stated. -Where a fundamental 
right, right to'carry on one’s trade ‘as in the instant case, is involved, before its 
exercise is in effect prohibited, all the avenues for granting a licence will have to be 
explored and it is only when all these avenues are blocked, can the exercise of a 
fundamental right be prevented by denial of the: licence. 


Appeal under clause 15, Letters Patent, against the order of Kailasam, J., 
in W.P.No. 2261 of 1968. - 7 a 


K.K. Venugopal and S. Ramalingam, for Appellant, | | 
The Government Pleader, for Respondents. - 


The Judgment of the Court was delivered by _ 


. Veeraswami, 7.—This appeal arises from an order declining to interfere with the 
refusal by the Deputy Commissioner of Police to grant a licence to the appellant 
under section 35 of the Madras City Police Act, 1888 to run a lodging house at 
premises No. 5, Narasingapuram, Mount Road, Madras, The appellant isa lessee 
of the building at a rental of Rs. 2,000 per mensem and says that he has nt 
Ra. 15,000, for equipment of the lodging house. Due sanction would appear to have 
been obtained in October, 1964 from the City Corporation under the provisions of 
the City Municipal Act for constructing the building designed to be used as a lodging 
house. By a notice dated 11th January; 1968, the Assistant Commissioner of Police, 
with reference to the appellant's application for a licerice under section-95, asked him 
to show cause why it should not be rejected, and the reasons given by the officer 
were : (1) the street is only about 20 ft. in-width and is narrow ; (2) it is one way 
traffic and very near to-the junction of the main road, (3) the neighbours objected for 
the issue of a licence. The appellant explained to him that, because it is one way 
traffic, there would be no hi ce to the traffic and that so far as the objection 
from the neighbours was concerned, it had been already dealt with and decided 
against them by the Civil Court. The appellant alsoa ded to his explanation a 
copy of the judgment in that regard: He also invited the officer’s attention to the | 


Tt 
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fact that he had spent a large sum of money in getting the lease and . equiping the 
building with furniture and other equipments. The Deputy Commissioner by his 
order dated 15th February, 1968, dismissed the application for licence. He men- 
tioned ip justification that there was always congestion in the street which affected 
traffic even on the main road and that the important point for providing for 
car parking had been omitted. In his appeal to the Commissioner of Police the 
appellant his attention to the fact that there were a number of lodges situated 
in narrow street in Madras for which licence had been granted by the Commissioner, 
though they were all without car parks, and stated further that they would not get 
any motor cars to the lodge, and, ifit happened they would make some other arrange- 
ments. But the Commissioner dismissed the appeal and said : 


“ I have gone into this matter in detail and I find that there is no case for revis- 
ing the order already passed. The Joint Director of Town Planning, who was 
also consulted, -has remarked that the street is already deelared as one way and that 
there is no space provided for car parking and street parking also cannot be 
tolerated’ as it is a narrow street. It is also observed that apart from the lodge 

.the premises also is developing ihto a shopping area which is not a desirable trend 
in this locality. Further, the area is already a congested one and lodging 
meant for middle class ple will surely attract cars and ultimately result in 
blocking of street by parking cars and create a traffic problem ”’. 


It was to quash this order the appellant had filed the petition, out of which this 
appeal arises. 


The main point that was urged in the writ petition appears to be that section 35 
of the Madras City Police Act, 1888, was void, as violating Article 14 of the Constitu- 
tion, because it laid down no guidelines for exercising the wide and uncontrolled 
discretion vested by the section in the licensing authority and that, though the Act 
provided for rule making power no rules also been made in order to regulate 
the exercise of discretion under section 35. Both these grounds did not find favour, 
resulting in the dismissal of the petition. | 


In our view, the order of the Commissioner shows that he did not keep in view 
the essential considerations that should govern granting or refusing a licence under 
section 35. The appellant has undoubtedly a fundamental right under Article 19 
of the Constitution to ply his trade or business, It is true this is not an absolute right, 
but it can be regulated, restricted or in extreme cases even denied, if that is reason- 
ably required in public interest. Fundamental right is a guarantee made by the 
Constitution and has to be protected both by tho officers as well as by the Court 
from that standpoint. Further, it is not to be overlooked that wherever power is 
granted to an officer for exercise in favour of a citizen by a statute, it is generally 
meant for exercise and its exercise can be denied neither arbitrarily nor for reasons 
not relevant to such refusal. -Also it is always a matter for consideration before 
refusal whether the situation cannot be met by regulation or restriction instead of 
totally denying a right guaranteed by the Constitution. 


The crux of the Commissioner’s order for declining the grant of licence is that 
it would create a traffic problem. This is upon the supposition that, because the 
area is congested and the lodging house might attract cars, it might ““ ultimately 
result in blocking of street by parking car ”. But the point is that the fact that it is a 
one way traffic and so not likely to involve congestion of traffic and the appellant’s 
seinen that he would make other arrangements for parking of cars, if necessary, 
do not appear to have weighed with or considered by the Commissioner before declin- 
ing a licence. Merely because a traffic problem is expected, that by itself, in our 
opinion, would not be a ground for declining the licence. Still the authority would 
have to see whether the traffic would be impossible of ation for reasons to be 
stated. It may be that the area is already co and is fast developing into a 
shopping area. But the Corporation has alrea y permitted the building desi 
for al to be put up. There is nothing to show that the health authorities have 
prohibited the building from being used as a lodging house and that, however, may 


a 
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not be a matter related to traffic problem. There is nothing also in the order of the 
Commissioner to show how the traffic problem, which he anticipated, could arise, 
if thestrect was one way traffic and if restrictions could be placed upon allowing 
parking of cars in front of the lodging house. 

In a matter like this, this Court will certainly not sit in judgment upon the 
Commissioner’s order as a Court of appeal, but would only examine whether his 
order has failed to keep in view the considerations we have mentioned above and, 
therefore, it cannot be upheld. We are constrained to point out that where a 
fundamental right, as in this case, is involved, before its exercise is in effect prohi- 
bited, all: the avenues for granting a licence will have to be explored and it is only 
when the Commissioner is satisfied that all these avenues are blocked can the 
exercise of a fundamental right be prevented by denial of the licence. The very 
licensing provision is designed for the of regulation rather than for denying 
the exercise of the right and it is ee regulation is impossible, it can fairly 
besaid that a balancing of the fundamental right against public interest necessarily 
results in a prohibition of the éxercise of the fundamental right. 


We allow the appeal. This does not mean that a licence will straightaway be 
granted to the appellant. The licensing authority will dispose of the appellant’s 
application afresh after considcration of all the facts and also keeping in vicw the 
considerations we have mentioned in this judgment. No costs. 


V.K.: —— Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT :—MnR. Justice M. M. Imman. 


Smt. S. R. Y. Bhavani Devi .. Patttioner* 


J. 
Corporatioń of Madras and another .. Respondents 


Madras City Manicipal EH lege Act (IV of 1919), section 105—Vacancy remission of 
property tax under—When can be claimed. 


Irrespsctive of any consideration of hardship or injustice, on the language of 
section 105 of the Madras City Municipal Corporation Act, 1919, and with 
reference to the definition of the term “buildi occurring in section 3 (4) of 
the Act, it must be held that the owner of a building is entitled to a remission of 
the propsrty tax only if the building remains wholly vacant or unlet and if any 
portion of the byilding is in occuption or let out, even though the portion so let 
out forms only a small part of the whole, the provisions of section 105 of the Act 
are not attracted and the owner cf the building is not entitled to any remission. 


' Petition under Article 226 of the Constitution, praying the High Court to issue 
a writ of certiorari calling for records relating to RD.C. No. 33485 of 1969 of the 
Assistant Revenue Officer, IV, Corporation of Madras, and quash the said order. 

G. K. Damodar Rao and S. R. Vittal, for Petitioner. 

T. Chsngaloaroyan, for Respondents. 

The Court made the folowing 

Orver.—The petitioner is the owner of premises No. 23, Nungambakkam 
Figh Road, Madras-34. The total area of the building with the adjacent vacant 
site all round is about 34 grounds, out of which the ate eae alone occupies 
an area of about ten grounds, The entire main building of the total extent plinth 
area of about 16,000 square feet excepting a small area of about 1,000 square feet 
in the north-east corner of the main building was let-out to the Madras ustrial 
Investment Corporation on a monthly rental of Rs. 1,400 from 1st February, 1963. 
The north-east corner of the building has been let out to M/s. Sarathi Films on a 
rental of Rs. 50 per month, But there is an out-house in the north-eastern extremity 
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of the compound and that out-hóuse is in the occupation of a tenant by name 
Kohinur Confectionary, paying a monthly rent of Rs. 50: The Madras Industrial 
Investment Corporation vacated the premises under its occupation on gist January, 
1966 and as such the portion in its occupation has remained vacant from Ist 
February, 1966 until 31st August, 1966. During this period the: petitioner was 
getting a rent of Rs. 100 only made up of Rs. 50 from thi Films occupying a 
portion of the main building and, Rs. 50 from Kohinur Confectionary occupying 
the out-house. Itis under these circumstances the petitioner even on 20th January, 
1966, before the major portion of the main building actually fell vacant, wrote 
to the Revenue Officer of the Corporation of Madras about the impending vacancy 
and the likelihood of the main building remaining vacant and: prayed for waiving 
pe ag ea tax for the period of vacancy. She wrote another letter on grd March, 
1966. Not having any reply even to this letter, she wrote a third letter on gth 
May, 1966. Without sending any reply to any of these letters, the Assistant 
Revenue Officer by a notice dated 14th June, 1966 called upon her to pay the p 
perty tax of Rs. 2,520.94 within 15 days. On 2oth August, 1966, an officer of the 
Corporation approached the petitioner with a distress warrant to distrain her goods, 
and chattels at the place of her residence in Gandhinagar and demanded from her 
payment of Rs. 5,181.78 together with warrant fees. The petitioner then sent a 
revision petition to the Commissioner of the ration and according to the 
petitioner she has not received any reply from the Commissioner. Four days after 
the distress warrant by communication R.D.C. No. 33485 of 1966 dated 24th 
August, 1966, the Assistant Revenue .Officer of the Corporation informed the 
petitioner that her request for vacancy remission could not be granted as it is only 
a partial vacancy. It is to quash this*communication of-the Assistant Revenue 
Officer, the present writ petition has been filed. : - 


Mr. G. K. Damodar Rao, the learned Counsel for the petitioner, in support 
of the writ petition, put forward two contentions. The first contention is that, 
while granting or refusing to give remission of the property tax, the authorities 
were acting in a quasi-judicial capacity and that no opportunity was given to the 
oe for pressing her case before any ‘final: decision was. arrived at by them. 
The second contention is that even though the vacancy is a partial one, the petitioner 
is entitled to vacancy rémission by virtue of section 105 of the Madras City Municipal 
Corporation Act, 1919. 7 att oe” 

I shall take up the second contention first. Section 105 (1) of the Act 

SAYS: Rg o : 

“ When any building whether ordinarily lét or occupied by the owner himself 
has been vacant and unlet for thirty or more consecutive days in any half year, 
the Commissioner shall 'remit‘so much, not exceeding one-half of such portion 
of the tax as relates to the building only as.is proportionate to the number of days 
during which the building was vacant and unlet in the half-year.” 

It is necessary to refer to the definition of the term building as contained in 
section 3 (4) of the Act. That definition says that “‘ building ” includes— 


“ (a) a house, out-house, stable, latrine, godown, shed, hut, wall (other 
than a boundary wall not exceeding 8 feet in height) and any other structure 
whether a masonry, bricks, mud, wood, metal or any other material whatever; 


(b) a structure on wheels or simply. resting on the ground without foundations; 


(c) a ship, vessel, boat, tent, van and any other structure used for human 
habitation or used for keeping or storing any article or goods.” 

It is an admitted fact that the portion occupied by M/s. Sarathi Films on a 
monthly rental of Rs.-50 constitutes portion of the main Duilding, though only a 
small portion. In this context, the question arises, whether thé petitioner 1s entitled 
to any vacancy remission under section ro5 of the Act in relation to the major portion 

- of the main building vacated by the Madras Industrial Investment Corporation and 
remining vacant for the relevant period. As the language of the statute stands, 
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I am unable to accept the contention of the learned Counsel for the petitioner that, 
notwithstanding a small portion in the main building being in the occupation of a 
tenant, the petitioner is entitled to vacancy remission, becausc the major portion of 
the building remained vacant. The definition of the term ‘‘ building ” in the Act 
does not support any such contention. It is useful in this context to compare the 
definition of the term “ building ’’ occurring in the Madras Buildings (Lease and 
Rent Control) Act, 1960, and the definition of the term “‘ building ” in the Madras 
City Municipal Corporation Act, 1919, extracted by me already. The definition 
of “ building ” in the Madras Buildings (Lease and Rent Control)-Act, 1960, as 
given in section 2 (2) of the said Act is-as follows : 


“ ‘building ’ means any building or hut or part of a building or hut, let or to 
be let separately for residential purposes and includes (a) the garden, grounds and 
out-houses, if any, appurtenant to such buildings, hut or part of such building or 
hut and let or to be let along with such building or hut.. (The-other portions 
of the definition are not necessary for the purposes of this case). | 


To accept the argument of the learned Counsel for the petitioner is to 
incorporate E definition of the term building in the Madras Buildings (Lease and 
Rent Control) Act, 1960 into the Madras City Municipal Corporation Act, 1919, 
while the statute itself has not done so. Why the statute has not done so can be 
easily understood from the fact that under section 100 of the Madras City Municipal 
Corporation Act, 1919, property tax is payable in respect of buildings not only in 
the occupation of the tenants but also in the occupation of the owners. Ore, 
whether a building is let'or not is wholly immaterial and irrelevant for the purpose 
of liability to pay property tax under the Madras City Municipal Corporation Act, 
1919. Hence that a portion of a building is capable of being let out and has been 
so let out and subsequently remained vacant is wholly irrelevant for the purpose of 
levy of property tax under the Madras City Municipal Corporation Act, 1919 and 
consequently for the p of remission under scctidn 105 of the Act, Therefore, 
irrespective of any consi tion of hardship or injustice on which great stress was 
laid by the learned Counsel for the petitioncr on the language of section 105 and 
with reference: to the definjtion: of the term “ building ”? occurring in section 3 (4) 
of the City Municipal Act, 1919, it must be held that the owner of a building is 
entitled to a remission of the pro tax only if the building rcmains wholly vacant 
or unlet; and if any portion of the building is in occupation or let out then the pro- 
visions of section'105 of the Madras City Municipal Corporation Act, 1919 are not 
attracted and the owner -of the building’is not entitled to any remission, Conse- 
quently I am unable to accept the second contention of the learned Counsel, 


As far as the first contention is concerned, no doubt the Corporation authorities 
would have been well advised in informang the petitioner, before taking any coer- 
cive steps, that she was not entitled to;any remission of the tax, and certainly the 
conduct of the Corporation authorities’ cannot be commended.from any point of 
view. At the same time I am'of thé view, that no ae aad will be served by givin 
an opportunity, to the petitioner in the context of the facts of this case. Wit 
regard to the facts, it is admitted that the portion in thé occupation of M/s Sarathi - 
Films is part of the main building, though a sniall part. Consequently with refe- 
rence to the claim for remission under section 105 of the Act, there is no point of 
fact to be enquired into or. investigated for. the a ede of arriving at a decon 
whether the petitioner -is entitled to Temission of property tax or not. Hence I 
am not satisfied that any case has been made for directing the Corporation authori- 
ties now to give an opportunity to the etitioner before taking or enforcing their 
decision that the petitioner is not entitled to the vacancy remission because the 
vacancy that occurred was only a ‘partial vacancy.” Under these circumstances 
the writ petition fails and is dismissed, -There will:be no order asto costs. 

V.K. 7 S á 2 3 me Petition dismissed, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
Present :—Mnr. Justion K. S. PALANiswaMy. `” 


Messrs, Astrotito Compania Naviour S. A. Power of Attcrney Agent, 
Shaw Wa'lace and Company Ltd. | .. Applicanh* 


D. , 
Messrs. Boots S. A. by Agents South India Corporation (Agencies) 
Private Ltd. - .. Respondents. 


Arbitration Act (X of 1940), section 34—“ Taking any other step in the proceedings ° — 
Filing of application to vacate interim injanchion—Amounts to taking such a step, 


Where any to an arbitration agreement commences any legal proceedings 
against any other party to the agreement, the party against whom such a proceed- 
ing is instituted is given a right to apply to the authority for stay of the proceed- 
ings. Section 34 of the Arbitration Act which deals with that matter inter alia 
states that such application may be made “at any time before filing a written 
statement or taking any other steps in the proceedings.” 
~ In the instant case, the defendants have not filed a written statement. But 
they took out an application to vacate the interim injunction and offered to 
furnish security. tever may be the circumstances under which the defen- 
dants took out the application, the fact is clear that they took steps in the proceed- 
ings within the meaning of section 34 and are, therefore disentitled to ask for 
stay of the suit. | 

Query: Section 34 of the Arbitration Act whether applies to foreign arbitration? 

_ K. G. Ramaswami Iyengar and K. R. Krishnaswamy, for Applicants. | 
_ MMs. King and ‘Partridge, for Respondents, 
The Court made the following 7% l 


ORDER.— The, defendants, a Private Limited Company, have taken out this 
application under section 34 of the Arbitration Act, 1940, for stay of all p i 
in the suit. The suit is to recover Rs. 1,63,282-12 on the allegation that the said 
amount was payable in of the use of the plaintiff’s vessel “‘s.s.Stavros,” as 
per charter party dated di May, 1968 entered into between the plaintiffs and the 
defendants at New York, United States of America. Pending the suit, the plaintiffs 
applied in Application No. 1523 of 1968 for the issue of a temporary injunction 
restraining the defendants from removing their tanker from the Madras Harbour. 
Ismail, J., before whom that came up for orders, issued an interim injunction on and 
August, 1968. The defendants took out Application No. 1564 of 1968 praying that 
the interim injunction may be vacated and that the bank guarantee of the First 
National City Bank, Madras, to’ the tune of Rs. 1,65,000, may be accepted. In 
view of the undertaking, the learned Judge vacated ‘te interim injunction subject 
to the furnishing of the security. The defendants have taken out this application 
alleging inter alia that they had to apply to the Court for raising the interim injunc- 
tion, as on account of the injunction they were put to a recurring loss of about 
Rs. 18,500 every day, that as per the charter the dispute between the parties 
has to be referred to three persons at New York, one to be appointed by each of the 
parties and the third to be chosen by those two persons, that there is dispute between 
the parties, that the defendants are ready and willing to abide by the terms of the 
arbitration clause in the charter party and that, therefore, this Court has no juris- 
diction to try the suit, as the matter has to be referred to arbitration. 

The plaintiffs oppose this application contending that it is not maintainable’ 
inasmuch as the defendants have taken part in the proceedings. They also contend 
that balance of convenience does not call for stay of the proceedings, 
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Where any party to an eae agreement or any person claiming under 
him commences any legal pro against any other party to the agreement 
or any person aE ag ara him in respect of any matter agreed to be referred, 
the party against whom such a proceeding is instituted is given right to apply to 
the le for stay of the proceedings. Section 34, which deals with that matter 
izler alia: stated that such application may be made “at any time before filing a 
written statement or taking any other steps in the proceedings.” In the instant 
case, the defendants have not filed the written statement. But they took out 
Application No. 1564 of 1968 to vacate the interim injunction and offered to furnish 
security. The question is whether the filing of this application would zmount to 

“ taking a step in the proceeding ” within the meaning of section 34. At page 369 
of Volume I of Halsbury’s Laws of England it is observed: 


“The applicant must have taken no step in the proceeding after appearance. 
en E who makes any application whatsoever to the Court, even though 
an application for time, takes a step in the proceeding.” . 


What would amount to “ taking step in the proceeding ” arose for consideration 
in a number of cases both English and Indian. In Ives and Barker v. Williams}. 
Lindley, L.J., observed: 


“ The authorities show that a step in the pieces: means something i in the 
nature of an application to the Court and not a mere talk between the solicitor 


or solicitor’s clerks, nor the writing of letters but the taking of some stcps such as 
taking out a summons or something of that kind which is in the technical sense 
a step in the proceedings.” 

In Ford's Hotel'Qo, v. Bariett?, the defendant took out summons for extension of 
time to file written statement. That was held to be a step in the proceedings. In 
County Theatres and Hotels Lid. v. Knowles?, the defendant aes the Chambers 
of the Master on the hearing of a summons for direction taken out 2 the plaintiffs 


and an order was passed that the plaintiff and defendant should discovery of 
their respective documents. This was held to be a step in ETArena In 
Oche Drost, the plaintiff had taken out summons before the for certain 


directions. The defendants attended thè hearing before the Master when the 
Master roposed to treat as a summons for an account and the defendants gave an 

to furnish an account as a term of the summons standing over. The 
Court held his to be a step in the proceeding. In Richardson v. Le Maitro5, 
the defendants appeared before the Master on a summons taken out by the plaintiff 
for certain directions and in his presence an order was passed. It-was held to be a 
step in the proceeding. 


In Fatlal & Co. v. Gopi Ram Bhottka*, the defendant appeared before the Court 
and asked. the Court to direct the plaintiff to oe sacle (or cos. That was held 
a e Ga . In Ths Karnani Indusirial Bank Ltd. v. Satya 
Niranjan Shaw’, it was held that it would amount to taking a step in the proceeding 
even if an oral request is made asking for time for filing written statement. In 
Sabal Chandra v. Md. Ibrakim®, the defendant appeared by Counsel in an application 
filed by the plaintiff for the appointment of a Receiver and obtained an adj 
ment, That was held to be taking step in the proceedings. Ge be: 
‘Thiagaraja Rao*, the defendant applied DE an adjournment for filing counter affida- 
vit and also moved the Court to modify an order of interim injunction issued 

him. It was held that those were steps in the proceedings disentitling the defen- 
dant from asking for stay under section 34 of the Arbitration Act. 


On behalf of the defendants it is contended that the defendants had to take 
out Application No. 1564 0f1968 to vacate the interim injunction inasmuch as they 
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were put to heavy loss of about Rs. 18,500 per day on account of the injunction, and 
that having regard to that peculiar circumstance, it should be held that the defendants 
did not voluntarily take part in the proceedings. I am unable to accept this argu- 
ment. Whatever may be the circumstances under which the defendants took 
out application in this suit with a prayer to vacate the interim injunction on offer 
to accept security, the fact is clear that they took steps in the proceedings within the 
meaning of section 34 and are, therefore, disentitled to ask for stay of the suit. - 


In the view which I have taken above it is unnecessary to consider the question 
whether section 34 of the Arbitration Act applies to foreign arbitration or not. 
In the result, the application fails and is dismissed with costs. ee 


WK: ae _ Application dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Me. Justicz S. GANESAN.. > r 


Nithayya Thevar | i. = s Peiitioner® 
U. na 
Subramanian Ambalakarar .. Respondent, - 


Civil Procedure Gode (V of 1908), Order 7, rules 11 and 14 \1)—Reyjection of plaint under 
Order 7, rule 11—Document filed along with plaint under Order 7, rule 14 (1), +f may 
be looked into by Court. i A 
Order 7, rule 11 provides that where the suit appears‘from the statement in 
the plaint to be barred by any law, the plaint may be rejected. It must he borne. 
in mind that Order 7, rule 14 (1) stipulates that the plaintiff shall produce in 
Court the document upon which he sues when the plaint is preacnied, Ht' would 
therefore be artificial to divorce the said document from the plaint and to contend 
that the said document which is filed along with and forms the basis of the plaint 
should not be looked into by the Court. The Court would be perfectly justified 
in treating the recitals in such a document as part ofthe statement in the plaint 
for purposes of rejection under Order 7, rule 11. ' a A oe 


Petition under section 25 of Act IX of 1877 praying the High Court to revise 
the order of the Court of the District Munsif of Tiruthuraipundi, dated 27th 
September, 1967 and made in S.C, unfiled of 1967. ` ` - 


G. Jagadeesa Aypar, for Petitioner. 


. S. R. Sadagopan, for Respondent. ` P , = 
The Court delivered the following Pe ae hoe 
JupGMENT.—This revision petition is directed inst the order of the-Court of 

` the District Munsif of Tiruthuraipundi made on 2rth September, 907 in an unfiled 
Small Cause Suit, laid'on a promissory note-bearing the'date 27th Adi, Krodhi year 
(corresponding to the English date ‘1sth August, 1964). Applying the provisions 
of section 24 of the Limitation Act and:accordingly adopting the Gregorian calendi 
for computing the period of limitation, 11th August, 1967 being a working day, 
-the District Munsif rejected the suit filed on 14th August,’1967 as barred by time. 
rath and 13th of August, 1967 were admittedly holidays, fe ye 


In paragraph g of the plaint it is alleged that the promissory note was executed 
on 27th Adi, Krodhi year (12th August, 1964) and the learned Counsel relying on 
the decision of the Madras High Court in dckaihon Nair y. Achuthan Nairit, contends 
that the question as to the date of the promissory note is one of fact to be decidéd 
by the evidence and probabilities according to section 96 of the Evidence Act, that 
section 24 of the Limitation Act creates-no- presumption as to the date of document 
but merely provides that the - period of limitation ‘shall be worked out according to 
the Gregorian calendar and that the District Munsifshould have decided the question 
as to the date of the execution of the promissory note during the trial by permitting 
Ferner ere A A py 
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the parties to adduce evidence on this aspect and should not have rejected the suit 
on the strength of the Tamil date given-in the suit promissory note. In that decision 
the promissory note bore both the English date 16th November, 1934 and the 
Malayalam date Thulam 30, 1110 (corresponding to 15th November, 1934) and 
the suit was laid on 16th November, 1937. Wadsworth, J., held that the only 
question there was wbich date was wrong and that there was no legal presumption 
in favour of either. AH that the Madras decision lays down is that, where there 
was no doubt about the eract date on which the suit promissory note was executed, 
it was a question of fact to be determined on evidence and probabilities and 


nothing more. 

Order 7, rule 11, of the Civil Procedure Code provides that, where the suit 
appears from the statement in the plaint to be by any law, the plaint may 
be rejected and the contention of the learned Counsel is that the learned District 
Munsif ought to have held on the pleadings that there was a doubt about the actual 
date on which the promissory note was executed and should have relegated the 
question of limitation to be decided during the trial and that he was wrong in looking 
into the promissory note which admittedly bears only the Tamil date 27th Adi, 
Krodhi at that stage. The question whether the recitals made in the promissor 
note, which was admittedly fled by the petitioner along with the plaint, shoul 
be treated as part of the statement in the plaint, is not free from difficulty ; and it 
does not appear that there is any direct decision on this point.. One thing, however, 
is clear and it is that a document which is referred to in, forms the basis of and is 
filed along with the plaint should be treated as part of the plaint. It must be 
borne in mind that Order 7, rule 14 (1) stipulates that the plaintiff shall produce 
in Court the document upon which he sues, when the plaint 1s ented, and shall 
at the same time deliver the doqument or a copy thereof to be filed with the plaint. 
In my view, it would be artificial to divorce the said document from the plaint and - 
+o contend that the said document. which is admittedly filed along with and forms 
the basis of the plaint should not be-looked into by the Court and should not be 
regarded as part of the plaint while checking the plaint before filing the suit. Where 
the allegations in the plaint are at variance with the material recitals in the document 
which form the basis of the suit;it would be open to the Court to return the plaint 
for rectification; and ina case of this kind it appears to me clear that the Court 
would be perfectly justified in treating the recitals in such documents as part of the 
statement in the plaint for purposes of rejection under Order 7, rule 11 of the Civil 
Procedure Code. 


In this particular instance, the suit filed on 14th August, 1967 on the basis 
of the suit promissory note which admittedly bears only the Tamil date 27th Adi, 
“Krodhi (corresponding to 11th -August, 1964) is clearly barred by time; and the 
only question for consideration is whether the lower Court was Tight in basing 
its rejection on the suit promissory note when the plaint has given two different 
dates and when the suit is not barred if the English date given in the plaint is acted 
upon. It is plain that a fraud is sought to be played by the plaintiff on the Court 
‘by deliberately giving the wrong English date in the plaint; and it appears to me 
clear that he should not be permitted to turn round and blame the Court for not 
adhering to Order 7, rule 11, Civil Procedure Code, strictly to the letter. In cases 
of this kind it is perfectly open to the Court to rely upon the date given in the docu- 
ment which is admittedly produced along with the plaint and referred to in the 
schedule, ially when the said date is also referred to in the body of the plaint 
along with the-wrong date, There is absolutely no material to warrant interference 
an version. The rejection of the plaint is proper. 

In the result, the revision petition is dismissed without costs. 


V.K. Petition dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT :—Mnr. Josra K., N. MUDALIYAR. 
Public Prosecutor .. Appellani®* 


: v. ‘ R 
Subban Chettiar .. Respondent, 


Prevention of Food Adulteration Act (KX XVL of 1954) as amended by Act (XLIX of 1964), 
sections 2 (1), (a) (b), 7 (1) and 16 (1)—Offence under sections 7 (1) and 16 (1) read 
with section 2 (1) (a) and (b)— ae mg witness turning hostile—Convictton 


if may be based on Food Inspector’s evidence alone. 

Evidence Act (I of 1872), section 134—scops. : 
- Section 194 of the Evidence Act makes it clear that any fact could be proved 
even by a single witness. There is a recent trend in cases of this type (offence 
under section 7 (1) and 16 (1) read with section 2 (1) (a) and (6) of the Prevention 
of Food Adulteration Act) and similar cases that the attesting witnesses always 
turn hostile and by- reason of the attesting witnesses turning hostile there is a 
tendency on the part-of Courts below to disbelieve the evidence of the Food 
Inspector. This trend is really deplorable and the Courts below would do well to 
keep section 134 in-view and then appreciate the evidence of the Food Inspector 
by that standard laid-down in section 134 of the Evidence Act. - 

Appeal under section 417 of the Code of Criminal Procedure, 1898, against the 
acquittal of the aforesaid Respondent (Accused) of an offence under section 7 (1) and 

16 (1) read with section 2 (1) (a) and (6) of the Prevention of Food Adulteration 

Act,1954 as amended by Act (XLIX of 1964) the Court of the Sub-divisional 

Magistrate, Tirupattur, North Arcot District, in G.C. No. 266 of 1966 on his file. 


A 


R. Vesramani for the Public Prosecutor, for Appellant. , ; 
S. V. Pandiarqjan for Q. K. Venkatanarasimhan, for Respondent. 
The Court delivered the folowing 


JopGMENT.—This is an appeal against the acquittal of Subban Chettiar for 
an offence under sections 7 (1) and 16 (1) read with section 2 (1) (a) and (b) of 
the Prevention of Food Adulteration Act 1954 as amended by Act (XLIX of 1964). 
The accused is a small vendor owning a retail ghee shop at 19/2, Meenakshi 
Nilayam in Tirupattur.. On goth June, 1966 at about 9-15 a.m. he had in his 
possession a tin containing ghee t exposed for sale in his retail shop and he sold 
on demand to P.W.1 500 grams of ghee from the tin in the presence of witnesses. 
for Rs. 5 and on analysis it is found that the sample contained 390 per cent. of fat’ 
not derived from milk or cream as calculated from Reichert value, the sample hay- 
ing contained Reichert value of 16.6 only as against the prescribed minimum of 24, 

_ P.W. 1 states in his evidence that Exhibits P-1, P-2 and P-9 were attested by 
P.W.2 Abdul Sathar. Exhibit P-1 is the notice. Exhibit P-2 is the receipt for 
payment of Rs. 5. Exhibit P-g is the receipt in acknowledgment given by the 
accused, Exhibit P-4 is the report of the public Analyst. . j 

The learned Sub-Divisional Magistrate acquitted the accused on two grounds: 
that P.W. 2 did not sup the prosecution case and that P.W. 2’s address has not- 
been mentioned in Exhibit P-1. Section 134 of the Evidence Act is extracted here 
below: i 5 os ' a2 a 

“ No particular number of witnesses shall in any case be required for the proof 
of any fac 3 E Š f g i 
In terms of section 10 (1) (a) and sub-section (7) of Act (XXXVII of 1954) (Preven- ` 
tion of Food Adulteration Act), the Food Inspector (P.W. 1) shall call one or more 
persons to be present at the time when such action istakenand take his or their signa- 
ture. Thisis precisely what P.W. 1 has done when he got the signature of P:W.2, So far 
sige 
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as the failure on the part of P.W. 1 to record the address of P.W. 2 is concerned, 
it has really no material bearing onthe appreciation of the evidence of P.W. I. 

P.W. 2 admits that he has a soda at Meenakshi Nilayam. When he admits 
he is a neighbour running a soda shop, here is P.W. 2 with an address of his own as 

proved by the evidence of P.W. 2 Himself. The learned Magistrate erred in permit- 
ting the absence of the address of P.W. 2 being recorded to influence his apprecia- 
tion of the evidence of P.W. 1. The learned Sub-Divisional Magistrate ought to 
have seen that no motive is suggested against P.W. 1 by the accused and in the 
‘absence of any motive or enmity alleged against P.W. 1, the facts proved by P.W. 1 

are acceptable. Section 134 of the Evidence Act makes it clear that any fact tould 
or Gaia r There is a recent trend in cases of this type 
and similar cases that the attesting witnesses always turn hostile and by reason of 
the attesting witnesses turning hostile there is a tendency on the part of the Courts 
below to disbelieve the evidence of P.W. 1 or the Food Inspector. This trend is 
really deplorable and the Courts below would do well to keep section 134 of the 
Evidence Act in view and then appreciate the evidence of the Food Inspector by 
that standard laid in section 134 of the Evidence Act. I believe the evidence of 
P.W. 1 regarding the facts spo to by him about his of ghee and his 
ening daia OF Da 5 or eee eee is obtaining the acknow- 
ledgment from the accused and his i e sample to the Public Analyst. The 
contents of Exhibit P-4 have not been enged in cross-exemination. In this 
Court the Counsel for the respondent had not even argued beforé me as to how there 
has been any delay in analysis and how this alleged or supposed delay contributed 
to incriminating excess. . It is rising how the learned Sub-Divisional Magistrate 
used this ground where there is absolutely no material on record even in the cross- 
examination of P.W. 1 for basing his order of acquittal. The second ground op 
which the order of acquittal is based is totally untenable. Such an inference is 
not Er nted on the material elicted on behalf of the accused in the cross-examina- 
tion of P.W. 1. - 


In the result, the appeal is allowed. The respondent is convicted under 
soction 7 (1) and section 16 (1) read with section 2 (1) (a) and (b) of the Prevention 
of Food Adulteration Act, 1954 as amended by Act (XLIX of 1964), is sentenced 
to pay a fine of Rs. 100; in default, to two months’ rigorous imprisonment. 
Time for payment of fine is one month. . 


V.K. a Se | Appeal allow ed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS 
Present :~Mr. Justiaz K. N. MUDALIYAR. 
Pitchiah Pillai . | E Petitioner * 


Madras Gity Police Act (II of 888); section 75—Indecent or disorderly behaviour, what 
ty qnd_ontrageous language in a public place, if punishable 


constitates—Utterance of 
under. section 75. ie 
The act-of the petitioner in uttering filthy and outrageous language in the 
resence of six prosecution witnesses certainly amounts to disorderly or indecent 
viour within the meaning of section 75 of the Madras City Police Act. ` 
Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
praying thé High Court to revise the Judgment of the Court of the Sub-Divisional 
istrate, Koilpatti, dated roth June, 1967 ‘and in C.A. No. 13 of 1967 
(a. 1 No. 45 of 1967 on the file of the Court of the Sub-Magistrate, Kotlpatti). 
G. Krishnan for N. T. Vanamamalai and V. Gopinath, for Petitioner. 


S. Fagadeesan, for the Public Prosecutor, for State. 
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The Court made the following 
Ogpsr.—The petitioner Pitchaiah Pillai seeks to revise his conviction under 
section 75 of the Madras City Police Act (III of 1888), The only question that 
arises in this case is whether the words attributed to the accused (petitioner) as 
proved by the evidence of P.Ws. 1 to 6, do constitute indecent or disorderly beha- 
-viour in any public place. The Counsel for the petitioner did not dispute that the 
occurrence has taken place in a public place. The prosecution case is that the 
petitioner came to the front ofa pial in the house of P.W. 6 at Kadambur. P.Ws. a 
4 and 5 were also there. P.W. 1, the complajnant is the karnam of Kadambur and 
he was talking to the Executive Officer on the pial. At that time, the petitioner 
came there and questioned P.W. 2 as to what happened to the pipe connection to 
the house of one Chidambara Nadar applied for by him to,,the Panchayat Board. 
P.W. 2 replied that the matter was settled amicably with the assistance of the 
karnam. Thereupon, the petitioner used. obscene language against P.W. I as 
follows :— i 
- _** What for this karnam has come up here ?? What does he mow? Son born 
of pudendum maliebre (Obscene in'tamil affecting the character). He Should 
be beaten by chappal.” f SARE a 
Then P.W. 1 questioned the petitioner. He was further abused by the petitioner, 
A crowd gathered and the appellant went away. Substantially; P.Ws. 1 to 5 
speak to this version of the prosecution case. P.W. 6 states that the etitioner 
abused P.W. 1 in filthy language. P.W. 1 questioned the propriety of the viour 
of the petitioncr and then he went away. Both the Courts below have accepted 
the entire evidence of P.Ws. 1 to 6. I see no reason to differ from the Courts below 
in accepting the evidence of P.Ws. 1 to 6 in this matter. The question is whether 
this will tantamount to disorderly or indecent behaviour. It is argued before me 
on the authority of the ruling in K.J. Verghese v. Stats', that this behaviour of the 
petitioner in abusing P.W. 1 in a public place may be bad behaviour, but may not 
amount to indecent behaviour. I am not able to accept this t. The 
language is so filthy and outrageous and the petitioner uttered it in the presence of 
six prosecution witnesses. Certainly, it amount to disorderly or indecent behaviour 
within the meaning of section 75 of the Madras City Police Act. Behaviour can 
be seen and spelt out-only from the words uttered. The utterance of the language 
oted above, in my opinion, does constitute disorderly or indecent behaviour: 
utterance of the words found in the ruling is not to be compared with the langu- 
age employed by the petitioner against P.W. 1 in this case. The other ruling cited . 
by the Counsel for the petitioner is Karnammal, In re% and it is certainly not 
helpful to him. That was a case where a Police Officer giving evidence cannot be 
permitted to virtually pronounce a judgment by merely using the words of the 
section without furnishing any detail. In fact in this case all the particulars of the 
abusive language indicating the behaviour of the petitioner are given and proved. 
Anantanarayanan, J. as he then was, observes: 

“The ingredients of the offence are acts which can be interpreted as amounting 
to riotous, disorderly and indecent behaviour in a public street. Behaviour 
might either be chang movements of the body, or words uttered by a person or 
compounded of both.” 


Judged from the standpoint of the words uttered by the petitioner, I have no doubt 
that they do constitute disorderly or indecent behaviour within the mischief and 
ambit of section 75 of the Act. cre are no other merits in this revision petition. 
‘The conviction is correct and proper. The revision petition is dismissed. 


V.M.K, f , Petition dismissed ; 


~ 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS 
Present :—Mer. Justiaz K. N; MUDALIYAR. 
L. R. Srinivasa Chetty -. l -- Petitioner * _ 
Criminal Law—Public seroani—Seizure of the cycle for not rapes eee the licence disc, 
though it had licence—Public servant acting tn good faith colour of his qffice— 
Seizure, tf jushjfied. 
_ Where the Municipal Inspector acting in his capacity as a public servant, 
seizes the cycle for not having the licence disc even though the cycle in question 


had the licence from the Village Panchayat seizure of the cycle is correct and 
legal, because he was acting in good faith under the colour of his office. 


Petition under sections 435 and 499 of the Code of Criminal Procedure, 1898, 
praying the High Court to revise the Tien of the Gourt-of the Additional First 
Class Magistrate, Vellore, dated 31st March, 1967 and passed in C.C. No. 31 of 
1967. 

K. Ramaswamy, for Petitioner. 

S. Jagadessan, for the Public Prosecutor, for State. 


The Court made the following 


Orpra.—On 11th January, 1967 the cycle of the son of Srinivasa Chetty was 
detained by the Municipal Inspector, P.W. 1 for want of a licence. The boy 
went and brought his fa who slapped P.W. 1 on his cheek and took away the 
cycle from him by force. The evidence of P.W. 1 who proves these facts is corro- 
borated by P.W. 2. P.W. 3 received the complaint from P.W. 1 and sent P.W. 1 
and the complaint to the Police Station. P.W. 4, the doctor, speaks to the injury 
sustained by P.W. 1. 


Accepting this evidence, the Additional First Class Magistrate found the peti- 
tioner guilty of an offence under section 332, Indian Penal Code. 


P.W. 1 admits in the course of his cross-examination that ifthe cycle had village 
licence he would not demand licence and states that the boy Chelapathi, son of 
the accused, did not tell him that he had village licence. Exhibit D-2 is the village 
licence for 1966-67 for the second half year. It has been issued in the name of the 
accused. M.O. 2 is the disc in respect of that licence. It emerges from the evidence 
that the cycle did not carry this disc. The argument of Mr. Ramaswami is that 
inasmuch as the cycle in question had the licence from the Village Panchayat and. 

ess of the fact that the disc was not displayed on the cycle, although P-W. 1 
had acted in his capacity as a public servant in the discharge of his duties, the seizure 
is illegal and therefore the petitioner had a right to take back his cycle and his act 
of slapping P.W. 1 amounts to an offence under section 328, Indian Penal Code. 
This argument, if accepted, would result in an anomalous reasoning whether P.W. 1 
acted as a public servant in the discharge of his official duties and this illogical 
finding regarding his act of seizure is not in consonance with law. I am not pre- 

to countenance this argumént in the face of the evidence which certainly 
supports the finding that P.W. 1 was acting in his capacity as 4 public servant and 
in the discharge of his official duties he seized the cycle. The seizure of the cycle 
is correct and legal. Apart from that, I have no doubt in my mind that P.W. 1 
was doing an act in his capacity as a public servant, acting in geod faith under the 
colour of his office. The act of P.W. 1 is also strictly justifiable by law. In support 
of the proposition of law contended for by Mr. Ramaswami, he attempted to draw 
support from the ruling in Pedda Muni Reddi and another v. Emperor”. That was a case 
where the constable P.W. 1 had no authority to effect the arrest since there was no 
order in writing under section 56 (1) of the Code of Criminal Procedure and the 
——<—<—<—<——————————— ———— 


* Cri. R.C. No. 758 of 1967. 
Crl, R. P. No. 748 of 1967. Ist August, 1969. 
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constable did not purport to act on his own accord, because there was nothing to 
show that the elements n to justify the action under section 54, Criminal 
Procedure Code, were p resent h 


Public Prosecutor v. Syed Rowther and another}, Anantanarayanan, J.;,(as he then was) 
found that the officers had forcibly entered into the private house of the first respon- 
dent and attempted to seize some note-books merely on the allegation that they 
were accounts of the business. The learned Judge found that the records did not 
even show that the respondent had really carried on any business as dealer. It is 
scen from these two decisions that initially there is a. total lack of jurisdiction on 
the part of these officers to act as they did in their official capacities. These two 
decisions are not helpful to the proposition of law submitted by Mr. Ramaswami. 
In my view, the conviction of the petitioner for an offence under section 332, Indian 
Penal Code, is correct and proper. There are no grounds for me to interfere with 
the conviction of the petitioner. 


Mr. Ramaswami made an eloquent plea that in view of the status of the peti- 
tioner, the sentence of fine may be substituted for by admonition. Although one 
is disposed to take the stern view that a Municipal Councillor must exercise a 
greater senso of responsibility in his dealings with public servants who di 
their official duties in the interest of public service, I am inclined to think that tho 
interests of justice would be served by admonishing the petitioner under section 
3 (1) of the Probation of Offenders Act in view of the fact that the accused is a first 


o . The fine amount may be directed to be returned to the petitioner. With 
this modification, this revision petition is dismissed. 
V.M.K. — Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS 
3 Present :—Mr. Justice N. KeenNAaswaxy REDDY 
8. Marichamy Pillai .. Petitioner® 
v. "ES 
Meenakshisundaram Pillai and another i .. Respondenis 
Criminal Procedure Code (V of 1898), section 247—Summons case—Private complaint by 

a Head Constable—C. not a wiiness to the occurrence—Non-abpearance of 

the complainant, if justifies acquittal of the accused. 

Where the Magistrate could have applied the proviso to section 2447 of the 
Criminal Procedure Code as the personal attendance of the Head Constable who 
merely filed a private complaint, not being a witness to the occurrence, was not 
necessary and could have di with his attendance, acquittal of the respon- 


` dents under section 247 is not warranted and the order of acquittal has to be set 
aside. 


Petition under section 435 and 439 and 561-A of the Code of Criminal Proce- 
dure, 1898 praying the High Court to revise the Judgments of the Court of the 
Special First Class Magistrate Uthamapalayam, dated roth September, 1968 and 
made in S.T.C. No. 608 of 1968. , 

G. F. Lonis, for Petitioner. 

The Additional Public Prosecutor, for State. _ 

The Court made the following 

Orper.—This is a very simple case: A Head Constable filed a complaint 
under scction 323, Indian Penal Code, which is a non-cognizable case before the 

: a SS a ae eR Oe ee 

I. (1961) M.W.N. 496: (1962) 2 M.L.J. 87 
(195a) M.L. J. (Crl.) 407: (1961) M.W.N. (Cr 
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Special First Class Magistrate. ‘The process was issued to the respondents and as 
the police officer who filed the complaint was absent on the day when the trial was 
posted, the respondents were acquitted under section 247, Criminal Procedure 
Code. It is true under section 247, Criminel Procedure Code, in a summons case 
on a private complaint, the absence of the complainant would be sufficient reason 
for acquitting the accused unless for some other reason the case is adjourned to 
some other date. This is a peculiar case where the Head Constable filed a complaint 
which was taken cognizance of under section 323, Indian Penal Code, but the victums 
are private parties. It is not known as to why the Head Constable filed a private 
complaint without referring the victims to file a complaint under section 323, 
Indian Penal Code as the offence is undoubtedly a non-cognizable one. The 
complaint filed by him is not as a result of investigation under Chapter XIV of 
the Code of Criminal Procedure. The Special First Class Magistrate must have 
exercised his discretion provided under the proviso to section 247 in this case. The 
Head Constable is a public servant. He need not be examined on oath before taking 
cognizance of the case as provided in proviso (aa) to section 200, Criminal Procedure 
Code. His evidence is not at all necessary for deciding a case. In such a case 
~when‘the examination of the complainant, a public servant, is di with under 
proviso (aa) to section 200, Criminal Procedure Code, applying the same principle, 
unless his cvidence is necessary for the purpose of a decision, his attendance in the 
‘Court for the purpose of trial will be practically ofno use. Ina private complaint, 
normally the complainant being the main witness whose evidence has to be corro- 
borated by other witnesses, his attendance would be necessary and without him the 
trial could not proceed as his presence not only at the time when he is examined and 
even ser ery would be necessary, for, a necessity for his re-examination may 
arise, for identification and for other similar purposes. Proviso to section 247, 
Criminal Procedure Code, makes it clear that where the Magistrate is of opinion 
that the personal attendance of the complainant is not necessary, the Magistrate 
may dispense with his attendance and roceed with the case. This is-a fit case 
where the Magistrate could have applied the proviso as the personal attendance of 
the Head Constable who merely filed a slg eam being a witness.to the occur- 
rence, was not necessary and could have di with his attendance. I there 
fore set aside the order of acquittal holding that the attendance of the Head 
Constable was not at all necessary and order retrial. The case is remanded to the 
District Magistrate of Mathurai, who may himself take up the case and try or may 
direct any Sub-Magistrate to try and dispose of the case in accordance with law. 


V.M.K. — Order according 7, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS 
Present :—Mn. Justice N. KamanaswAMy REDDY, 
B. K. Varma vy we LPstitioner® 
D, A 


Corporation of Madras, by its Sanitary Inspector, 67-68 Division. .. Respondent, 

Prevention of Food Adulteration Act (XXXVI of 1954), sections 2 and 17—Scope— Mis- 
branding—Guilt in a purely technical pre bape 95, Indian Penal Gode, if could 
be applied—Prosecation of the Plant Superintendent, and not the company—Petttroner, 
-if entitled to the benefit of doubt. 

The finding of the Public Analyst was that, though the margin of Saccharine 
was found to be negligible, technically it must be deemed to be misbranded under 
section 2 (ix) (k) of the Prevention of Food Adulteration Act. Instead of 
filing complaint against the company and other persons responsible for the act, 
the complaint has been filed against the revision petitioner who was responsible 
only for the bottling of the liquid and for nothing else. In this circumstance, it 
is doubtful whether the revision petitioner was in charge of the firm in respect of 

— OO -”——— 


* Crl. R.C. 799 of 1969. l 
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the manufacture or sale of Coca-Cola. He will, therefore, be entitled to the 
benefit of doubt.. Apart from this, this is a case where.section 95 of the Indian 
Penal Code can be applied, taking into consideration the nature of the offence 
committed, | 
, Petition under sections 435 and 439 of the Codec of Criminal Procedure, 1898, 
raying the High Court to revise the Judgment of the Court of the Chief Presidency 
istrate, Egmore, Madras, dated 8th March, 1969 and made in M.F. No. 522 of 
1968, B 


T. R. Srinivasan, for Petitioner. 


T. A. Ramaswamy Reddy, for Respondent. 
The Additional Public Prosecutor, for State. 
The Court made the following 


OnDER.—The revision petitioncr was convicted under section 16, 2 and 7 of - 


the Prevention of Food Adulteration Act (hereinafter called ‘ the Act’) read with 
rules 32 and 47 of the Rules framed thereunder and released on admonition, by 
the Chief Presidency Magistrate, Madras. ; 


- The revision petitioncr is the Plant Superintendent of the Southern Bottlers 
Private Limited, who are the manufactures of a beverage-acrated' water, known 
as Coca-Cola. A complaint was received form Dindigul to the effect that the 
Coca-Cola that was being marketed there was found to cause intoxication and the 
complaint. was forwarded to the Government for necessary action being taken. 
P.W. 1 Ramachandran, the Sanitary Inspector of 66-67 Divisions, Madras, went 
to Messrs Southern Bottlers Private Limited; at No: 26, Mount Road, at about 
9-30 A.M. on 22nd July, 1968 and after observing the formalities, he took nine bottles 
of Coca-Oola from the place where it was manufactured and paid the price therefor 
to the revision petitioner who was present then. On analysis by the Public Analyst, 
it was found that the sample was sweetened artificially with the addition of 0,03 
ag cent. of saccharine. A ) 

accharine was found to be negligiple, technically it must be deemed to be mis- 
branded ynder section 2 (ix) (k) of the Act. P.W. 1, after receiving the report 
from the Public Analyst, filed the complaizit against the revision petitioner in his 
capacity as the Plant Superintendent of Southern Bottlers Private Limited. i 


Several ‘points were raised before the learned Chief Presidency “Magistrate. 
But before me, the learned Counsel for the petitioner confined himself to one point, 
namely, that since the offence was committed by a company, the tion should 
have filed the complaint against the company and the persons in c of or respon- 
sible to the company for the conduct of the business of the company. He further 
submitted that there was no material on record to show that though the revision 
petitioner was the Plant Superintendent that he was either in charge of or was 
responsible to the company for the conduct of the business of the company and that, 
therefore, his conviction cannot be sustained.' There cannot be any doubt in this 
case that the offence, if committed, was committed by the company, Learned 
Counsel for-the Corporation is unable to say as to why the company was not prosce- 
cuted. However, he admitted that the company could have been prosecuted as 
the offence must have been.deemed to be committed by the company as the manu- 
facturers, Southern Bottlers Private Limited, is a company under section 17 of the 
Act: It is stated by the learned Counsel for the tion that the petitioner 
was prosecuted as a vendor as he sold Coca-Cola bottles to P.W. 1 for a price and 
that, therefore, he would come under sections 7 and 16 of the Act. T am unable 
to agree with him. Once the offence is committed by the company, the procedure 
that has to be followed is only under section 17 of the Act. Section r7 ruins thus: 


“ Offences by companies : (1) Where an offence-under this Act has been commit- 
ted by a company, every person who at the time the offence was committed was 
in charge of, and was responsible to, the company for the conduct of the business 


ccording to the Public ‘Analyst, though the’ margin of ` 
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of the company, as well as the company, shall be deemed to be guilty of the offence 
and shall be liable to be proceeded against and punished accordingly: 


Provided that nothing contained in this sub-section shall render any such’ 
person liable to any punishment provided in this Act if he proves that the offence 
was committed without his knowledge or that he exercised all due diligence to- 
prevent the commission of such offence. 


2. Notwithstanding anything contained in sub-section (1), where an 
offence under this Act has been committed by a company‘and it is proved that 
the offence has been committed with the consent or connivance of, or is attributable 
to any neglect on the part of, any director, manager, secretary or.other officer of 
the company, such director, manager, secretary or other officer shall also be 
deemed to be guilty of that offence and shall be liable to be proceeded against and 
punished accordingly. 


Explanation.—For the purposes of this section 

(a) ““ company ” means any body corporate, and includes a firm or other 
association of individuals; and 

(bì “ director ” in relation to a firm means a partner in the firm.” 


It is, therefore, clear from section 17 that under clause (1) if the offence was com- 
mitted by the company, the company as well as the person who at the time the 
offence was committed was in charge of, and was responsible to, the company for 
the conduct of the business of the company, and under clause (2) if the offence was 
committed with the consent or connivance of, or was attributable to any neglcct on 
the part of, any director, manager, secretary or other officer of the company, such. 
ns mentioned therein shall be liable to be procecded against and punished, 

he prosecution, therefore, must have filed a complaint against the’ company 
first and then against the persons against whom they could proceed under section 17 
(1) and (2) of the Act. Mit is is, therefore, clear from the complaint itself that the 
revision petitioner has been prosecuted not in his individual capacity as a vendor 
but in the capacity of a person employed by the firm as the Plant Superintendent. 
There is nothing on record to show, as suggested by the learned Counsel for the 
petitioner, that_the Plant Superintendent was a person responsible or in charge of 
or responsible to the manufacture or sale of Coca-Cola. In his statement under 
section 342, Criminal Procedure Code, the petitioner stated that he was only res- 
ponsible for the re as the liquid ‘and ir nothing else. In this circumstance, 
it is doubtful whether revision petitioner was in charge of the firm in of 
the manufacture or sale of Coca-Cola. He will, however, be entitled to the benefit 
of doubt. Apart from this I am of the view that this is a case where section 
Indian Penal Code, can be applied, taking into consideration the nature of ae 
offence committed. Section 95, Indian Penal Code, reads thus: 


“ Nothing is an offence by reason that it causes or that it is intended to cause 
or that it is known to be likely to cause, any harm, if that harm is so slight that 
no person of ordinary sense and temper ‘would complain of such a harm.” 


“ Offence ” includes an “‘ offence”? under the local law or special law under 
the definition of section 40, Indian Penal Code. Section 95, Indian Penal Code, 
therefore, will apply to special law like Prevention of Food Adulteration Act also. 


The learned Chief Presidency Magistrate, in relation to the nature of the 
offence committed by the revision petitioner, has observed as follows: 


“ The accused must therefore be found guilty in a purely technical] sense. 

In my view this prosecution has served no purpose and is in fact wholly unneces- 
sary. When the. report of the Analyst disclosed nothing serious at all the sanc- 
tioning authority at least could have exercised discretion properly and allowed. 

- the matter to be drop instead of launching on a prosecution which is clearly 
pointless. I am ata t is prosecutions such as this that create an impression 
of harassment and ponte Gute to bringing the law into disrepute. It is wholly 
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unnecessary to impose any other punishment, in the circumstances of this case, 
except to admonish the accused. Admonished accordingly.” 


With these observations, the learned Chief Presidency Magistrate must have applied 
section 95, Indian Penal Code, and acquitted the A E as; even though it 
may be an offence, it cannot be deemed to be an offence under ‘law by virtue of 
section 95, Indian Penal Code. In the result, the conviction is set aside and the 
revision petitioner is acquitted. i 
The revision petition is, therefere, alowed. 
V.M.K, | — Petition allowed. 
- IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Josriaœ B. S. SOMA SUNDARAM, ` 
Abdul Khader l ~.. Appellani* 


Penal Gode (XLV of 1860), section 493—Co-habitation with a woman after contracting a 
marriage with her which tams oat to be illegal—Qo-habitation, if amoents to deception 
under section 493. 

Section 493 of the Indian Penal Soe punishes a man for obtaining the body 
of the woman by deceitfully her that he had acquired that ao 
mariti, but it is not intended to p one for contracting a marriage which turns 
out to be illegal. ' 
A against the J E EEN of the Sessions Judge of the Court of Sesion 
of the Dharmapuri Division at Krishnagiri in Case No. 52 of the Calendar for vie 
dated aan ao. 1968. 


CG. K. Verkatanarasimhan, for Appellant. 

S. Jagadessan, for the Public Prosecutor, for State. 

The Court delivered the folowing 

Jupament.—Abdul Khadar, the appellant herein, stands convicted and sen- 
tenced by the Sessions Judge, Dharmapuri Division, at Krishnagiri, to suffer 
rigorous imprisonment for two years for an offence under section 493 of the Indian 
Penal Code. Section 493 of the Indian Penal Code punishes persons who cohabit 
with a woman after deceitfully making a belief in her that she was legally married 
to him. ‘The prosecution case was that on 16th January, 96 t the appellant by 
deceit, made P.W. 1 believe, that she was married to him an ieee ee ae 
belief in her mind, he made her cohabit with him. The defence of the appellant 
was one of denial. The learned Sessions Judge found that the appellant went 
through a form of marriage knowing that it was not the proper form and thereby 
deceived P.W. 1 and made her have sexual intercourse with him. The appellant 
is not a stranger to P.W. 1 because he is her cousin. He had given a new saree and 
œr ornaments to her. There was also-an exchange of garlands in the presence of 
P.Ws. 3, 4 and one Lal Batcha. They lived together as husband and wife for a 
few days. The appellant had taken P.W. 1 to his house, and after two days, his 
sister, brother-in-law and father had pushed P.W. 1 out. The appellant had asked 
her to remain with her grandmother stati that he would fix up a house and then 
take her. The appellant had also admitted to P.W. 5 that he had married P.W. 1. 
‘These circumstances establish that he never any deception on her. ‘The 
scction is not intended to punish one for contracting a marriage which turns out 
to be illegal. But it only punishes a man for obtaining the body of the woman by 
deccitfully assuring her that he had acquired that right by jas mariti. P.W. 1 in 
this case was lawfully married to the petitioner. Further, there has been no deceit- 
ful assurance or act on his part so as to attract section 493 of the Indian Penal Code. 
The conviction is not correct. Both the conviction and sentence are set aside. 
The appellant is acquitted of the offence under which he stands convicted. The bail 
bond will stand cancelled. ‘The appeal is allowed. 


V.M.K. Sere Appeal allowed. 


* Crl. A. No. 16 of 1968. agrd September, 1969. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. Justice M. NATESAN. 
Sankaranarayana Reddiar .. Appellant* 


` D. 
Ramaswami Reddiar and another . Respondents. 


Transfer of Propsrty—Sale deed—Terms and schedule o —Interpretation— Vendor selling 
southern portion of his land (encumbered 5 cenis and unencumbered 20 cents) describing it 
as unencumbered—Preamble and operative portion not describing the property sold—Schedule 
making the extent of pr sold (25 cents) clear, but not the northern boundary line— 
Terms of the documents ibing property as unencumbered, if controls the interpretation 
of the schedule—Falsa demonstratio. 


One § was the owner of land of an extent of 1 acre and 10 cents. While the 
northern go cents out of 1 acre and 10 cents had been in the possession of the 
usufructuary mortgagees, the defendant purchased an extent of 25 cents in the 
southern portion of the property. The sale deed makes no reference whatsoever 
to the usufructuary mortgage. The preamble to the sale deed and the operative 
portion of it do not describe the property sold. In the operative portion the 
property séld, is referred to as the land described in the schedule to the deed. 

it is the schedule of property that sets out the property sold. 


Did the vendor intend to convey full 25 cents or only the remaining 20 cents in 
the south, which alone had been in his possession at the time of the sale in favour 
of the defendant ? 


Held, that in the schedule there are three descriptions given for identifying the 
property : (1) its location with reference to the entire survey field, in the south 
(2) its extent in the south and (3) its boundaries. The extent of the property 
sold, namely, 25 cents has been emphasised in the schedule thrice," twice in 
numerals and once in letters. There is no dispute about the eastern, western 
and southern boundaries ofthe property sold. But the northern boundary 
is imprecise. Whether the northern boundary line runs so as to give the vendee 
25, cents or runs so as to limit it to 20 cents is the question. 


The terms of the document have to govern when they are clear and evidence 
cannot be let in which against the unambiguous terms of the deed. The 
Corde and, if only there is ambiguity in the deed and the 

- descriptions conflict it could be SE | by refcrence to surrounding circumstan- 
` ces, to drop any part of the description as falsa demonstratio. Ifon a reasonable 
interpretation the grant could be localised, that must be adopted. The rule 
falsa demonstratio non nocet (a false description does not harm or does not vitiate 
the deed) is subject to this that words which form an essential part of the descrip- 
tion can never be rejected. There can be no a priori assumption that, where extent 
and boundaries are given, the extent must be discarded. If the property conveyed 
_ is sufficiently defined by a general description, say by boundaries and it is clearly 
identifiable therefrom no special description is required and if employed may be 
useless. But, where the general description indicates, as in this case, more than 
one possibility and the special description indicates which of the possibilities is 
meant, the special description restricts the general one and makes it specific. 
Where the description is general and also special, those parcels of land will pass 
which satisfy both the descriptions. In this case if the vendee gets 25 cents in the 
south, then e art of the description, description by boundaries, description 
by direction ad dacrpuon by extent, will be satisfied. The property conveyed. 
will be true to boundaries and true to extent, The assumption that the vendor 
intended to convey only property not usufructuarily mortgaged is merely a supposi- 
tion. When effect could be given to the deed to its fullest extent, there is no 
reason why there should be a limit to the conveyance by relyingupon a supposi- 
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tion. Ifthe intention was to exclude property subject to the usufructuary mort- 
gage, in describing the boundaries the executant could well have referred to the 
usufructuary mortgage and the possession by the usufructuary mortgagees of the 
land in the north. The absence of any such reference is indicative of the fact that 
the usufructuary mortgage was not the determining factor with reference to the 
conveyance, ‘There is also this fact that the usufructuary mortgage being by a 
registered instrument, it can be presumed that the vendee had knowledge of the 
subsistence of the usufructuary mortgage over an extcnt of go cents in the survey 
field in question. 


Appeal against the decree cf the Court of the Additional District Judge, 
Tae in Appeal Suit No. 32 of 1963, preferred against the decree of the Court 
of the District Munsif of Tirunelveli in Original Suit No. 629 of 1961. 


R. Ramamwmti Aiyar, for Appellant. 
K. Saroabhauman and T.R. Mani, for Respondents. 
The Court delivered the following i 


JupDquent:—The dispute in this second appeal relates to an extent of 5 cents of 
land. The defendant who has failed in both the Courts below, is the appellant. 
One Subbaraya Reddiar was the owner of S. No. 2215/5D1 of an extent of 1 acre and 
10 cents in Moolaikaraipatti Panchayat limits. Under Exhibit A-1 dated Ath 
November, 1951, he othied an extent of go cents in S.No. 2215/5D1 in favour of 
one Subbammal and another for Rs. 1,000. Under Exhibit B-1, dated 25th Septerg- 
ber, 1954, the defendant purchased an extent of 2 5 cents in the southern portion of the 
property for a sum of Rs. 700. The plaintiffs have purported to purchase under the 
registered sale deed Exhibit A-2 dated 14th November, 1960 the extent of go ‘cents, 
usufructuarily mortgaged to Subbammal and another, for a sum of Rs. 1,500. 
Under Exhibit A-3 dated 17th November, 1960, the plaintiffs discharged the asic. 
tuary mortgage. The plaintiffs have filed the suit claiming that they are entitled 
to the entire go cents in the north and the defendant’s claim for 2 5 cents in the survey 
ficld is untenable. According to the plaintiffs, the defendant is entitled only to 20 
cents in the south and no more, The plaintiffs charge the defendant with attempt- 
ing to encroach to an extent of 5 cents on land which they redeemed from the usufruc- 
tuary mortgagees, by virtue of their title to go cents under the sale deed Exhibit A-2. 
The Courts below have granted the plaintiffs declaration of their title to the entire go 
cents in the north in S.No, 2215/5 D1 and issued the consequential injunction prayed 
for. The defendant’s purchase has been limited to 20 cents, 


Therc is no dispute that the total extent of S. No. 2215/5 D1 is 1 acre and 10 
cents, and Subbaraya Reddiar has only this extent in his enjoyment. It is the 
finding of the Courts below that the northern go cents out of 1 acre and 10 cents had 
been in the posseasion of the usufructuary mortgagees under Exhibit A-2 till redemp- 
tion. At the time ofthe sale in favour of the defendant, Subbaraya Reddiar had 
been in possession of only the remaining 20 cents in the south. The case of the defen- 
dant that the land of an extent of 25 cents in the south was measured and possession 
of it was given to him, has been found against, quite properly, as the mortgagecs 
had possession of go cents. The ultimate observation of the appellate Court shows 
the a of the Courts below to the determination of the case. It is observed: 
‘D.W. 1 (defendant) confesses that at the time of Exhibit B-1, Exhibit A-r was still 
subsisting, that the in mortgagees were in possession of the go cents (covered by Exhibit 
A-1) ee remaining property was lying vacant at the time of his purchase, This 
admission......... conclusively establishes that Exhibit A-1 property was in the 
possession of the mortgagees and under their cultivation and that it is exactly this 
pro of the northern go cents which Subbaraya Reddiar sold to the respondent 


~ 


- under Exhibit A-2, to the exclusion of the ining land of 20 cents, which was 
vacant and which he sold to the a ant as per Exhibit Bl EE ” The Court 
below would hold that, notwi ing the fact that Exhibit A-2 is later in point of 


time and fact than Exhibit B-1, it takes precedence over Exhibit B-r. The emphasis 
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which the Courts below would place is on the fact that the entire extent of go cents 
was under the usufructuary mortgagees and Subbaraya Reddiar could have sold 
free of encumbrance, only the remaining 20 cents. ` 


Learned Counsel for the appellant contends that the Courts below have not borne 
in mind the principles applicable in a case of this kind. The appellant has purchased 
the specific extent of 25 cents in the south. His vendor was entitled to-convey that 
extent to him, notwithstanding that there was an outstanding encumbrance over a 
ee it, and the same was in the possession of the ctuary mortgagees. 

ed Counsel submits and rightly that, when a specific extent of property is 

conveyed and the vendor has a right to make the conveyance, the title of the purchaser 
to the property is absolute. The purchaser can pursue his remedies against. vendor 
if there is an encumbrance over a part of the property and part of the propcr®# is mot 
given immediate possession. But the subsequent purchaser cannot, on that account,’ 
contend that the vendor could not convey that part of the pro . The short 
question for consideration is whether the vendor Subba Reddiyar intended to 
convey full 25 cents. There could be no question about the competency of the 
vendor to convey the 25 cents in the south. Itmay be thatthe vendor was not really 
ın a position to give possession of the iat. but that would not affect his right or 
title to convey 25 cents. The defendant has admittedly purchased the property, 
of the extent of 25 cents for putting up a cinema theatre, The sale deed Exhbit B-r 
makes no reference whatsoever to the usufru mortgage. ‘The preamble to the 
sale deed and the operative portion of it do not describe the property sold. In the 
opzrative portion the property sold, is referred to as the land described in the schedule 
to the deed. So it is the’schedule of property that sets out the pro sold. For 
the plaintiffs, reliance has been placed on the recital in Exhibit B-1 that “having 
received the full consideration as hereunder I have now left for your enjoyment 
the land described in the schedule”, and also the recital ‘‘ I declare that there is no 
encumbrance on the schedule land.” I shall now set out the schedule itself: ‘‘ In 
Moolakaraipatti Panchayat Board limits, Timmelveli District Moolakaraipatti Sub 
Registration District, Moolakaraipatti village, Ayan Punja S. No. 2215/5 D 1,1 acre 
and 10 cents: within this, in the south 25 cents, boundaries whereof: south of the 
land retained by me and well ; west of Venkatasubbaraya Chettiar’s land : north 
of Poromboke path way and east of your pcople’s land, twentyfive (25 cents whole 
(qgorreytb)). ° There is no dispute above the eastern, western and sothern 
boundaries of the property sold. The extent of the property sold, namely, 25 cents, 
has been emphasised in the schedule thrice, twice in numerals and once in letters. 
But according to the plaintiffs the defendant is entitled under this document only to 
20 cents. ‘The difficulty is about fixing the northern boundary of the property sold. 
Tf the boundaries are specific and clear they could and so would govern. Here the 
northern boundary cannot be said as clearly defined: as a boundary line it is 
imprecise. Whether the northern boundary line runs so as to give the vendee 25 
cents or runs as to limit it to 20 cents is the question. As itis, it can run any- 
where within the field, and still be true to its description. In the schedule there are 
three descriptions given for identifying the property : 

(1) its location with reference to the entire survey field in the south, 

(2) its extent in the south, oS 

(3) its boundaries. 
It is contended for the plaintiffs that the property sold to the defendant is unencum- 
bered property and that defines the location of the northern boundary. So we have 
to consider first whether the description of the property in the body of the document 
as unencumbered property, has to prevail and control the interpretation of the 
schedule. 

In Zamindar of Stvaganga v. Karathan Ambalam}, it is said that, where the question 
is as to the actual extent of land that was conveyed by a deed, whether the whole 
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land included in the boundaries which are mentioned in the description in the deed, 
or only the particular area sct out therein, it is not premissiblc, whatever the inten- 
tion of the parties in fact may have been, to receive extraneous evidence in explana- 
tion of the terms of the decd, where the terms of the deed are clczr and unambiguous. 
But, where the terms of the deed are not clear and unambiguous and there is some 
inconsistency between the different parts of the same documents, the only way of 
solving the ambiguity if any, is to look at the surrounding circumstances, namely, the 
circumstances which led to the grant and the circumstances subsequent tothe grantin 
order to discover whether any portion of the instrument amounis to a falsa demonstratio 
The terms of the document haveto govern when they are clear and evidence can not 
be let in which goes inst the unambiguous terms ofthe deed. The Court-has to 
o by the deed, and, i only ther. is ambiguity in the deed and the descriptions con- 
flict it could be examined by reference to surrounding circumstances, to drop any 
part of the description as falsa demonstratio. ‘If on a reasonable interpretation the 
t could be localised, that must be adopted. The rul falsa demonstratio non nocet 
fa false description does not harm or does not vitiate the deed) is subject to this that 
words which form an essential part of the description can never be rejected, Lord 
Sumner pointed out in wood v. Ashton, that the Jatin maxim is deficient and he 
would add to it ‘ cam de corpore-constat”’ when the thing is described with certainty. 
The principle is that when: there is an adequate and sufficient definition of what was 
intended to be passed by a deed, any addition to the definition will not vitiate it. 
In Eastwood v. Ashton1, Lord Parker observed that there is no general rule as to which 
of two inconsistent descriptions is to prevail and the doctrine of falsa demonstratio is 
useless, unless and until the Court has made up its mind as to which of the two or 
more conflicting descriptions ought, under the proved circumstances of the case, to 
be considered to be the true description. There can be no i ese tion that, 
where extent and boundaries are given, the extent must be di ed, e Court 
has to find out from all the circumstances which is the essential part of the descrip- 
tion and unambiguous. In this case, the reference to the property as unencumbered 
property in the body of the document giving an assurance as to the absence of encum- 
brance, cannot affect the description of the pro conveyed. In more than one 
place in the body of the document, it is specifically stated that the property conveyed 
is set out in the schedule.: The body of the document does not purport to describe 
the property ‘conveyed for the purpose of identification. ` The reference to the 
absence of encumbrance in the body of the document in the context of the recital is a 
covenant against encumbrance and not descriptive of the pro sold. Under 
section 55 (1) (g) of the Transfer of Property Act, the seller is bound to discharge all 
encumbrances on the property then existing, when the property is sold not subject 
to encumbrance. The seller is bound to give, on being so required, such possession 
of the property as its nature admits, and in this case the vendor is bound to secure to 
the vendee actual possession of the property sold. If there is breach of obligations in 
this regard, the vendee may have his remedy against the vendor. Ifthey are condi- 
tions of the contract he may at his option in a given case avoid the contract. True, 
during the subsistence of the usufructuary mortgage the vendee may notte able to 
get possession of his five cents, unless the pecs, ja are prepared to permit him 
to redeem piecemeal the five cents. Or, the vendee may redeem the entire extent 
in his right as co-mortgagor : he may compel his vendor to redeem and secure to him 
possession of the five cents. But all that need not deter title to the five cents passing 
to the vendee. It must be noted that the vendor does not purport, by his deed, to 
place the vendee in ion of the entire oopen The vendor says in the docu- 
ment that he has left the property conveyed for enjoyment by the vendee. i 


Coming to the schedule which in this case has to govern the determination of 
the question as to the property intended to be conveyed, of the four boundaries as 
already pointed out the northern boundary is uncertain and not specific. The 
northern boundary is referred to as “land retained by me (œs ty pie 1b) and 
the well.” The absence of any reference to the northern boundary land as property 
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in the possession of the usufructuary mo or pro which the vendor had 
„is a matter of considerable significance. The vendor has not made the 
property mortgaged specifically the northern boundary of the property conveyed. 
t is nobody’s case that, between the property conveyed under Exhibit B-1 and the 
property othied under Exhibit A-1, there was any strip of land retained by the 
vendor. Even if more than 35 ne had been conveyed under Exhibit B-1, the 
northern boundary can still be retained by the vendor. There is no evidence on 
record——and no point made even in argument that the reference to the well in the 
northern boundary has any significance with reference to the question at issue. Its 
location has not been brought out in the record and so has to be ignored. We have- 
it that, while the western, castern and southern boundaries are definite and certain, 
the northern boundary is uncertain, With the northern boundary as it stands, the 
land conveyed under Exhibit B-1 by boundaries can be 15 cents or 50 cents. So for 
determining the property conveyed, of the three eg See manifestly the descrip- 
tion by boundaries by itselfis inexact and not helpful. The description by area taken. 
with the boundaries, and location of the part in the south of the field, is certain and, 
definite. In the extreme south the vendee is entitled to 25 cents in the survey number 
in question. One has only to measure out 25 cents at the southern extremity. The- 
boundaries specified give a general description of the ip and are not helpful 
in limiting it in the north. But, with the extent specifi e can be loca- 
lised on the ground with certainty and without any difficylty. the property 
conveyed is sufficiently defined bya general description, say by boundaries it is 
clearly identifiable therefrom no special description is ired and if employed may 
be useless. But, where the general description indicates, as in this case, more than 
one possibility and the special description indicates which of the possibilities is meant, 
the special description restricts the general one and makes it specific. Where the 
description is general and also special, those parcels of land will pass which satisfy 
both the descriptions. Bacom in his Law Tracts, rule 13, lays down: 


“ But if I have some land wherein all these demonstrations are true and some 
wherein part of them are true and part false, then shall they be intended words of 
true limitation to pass only those lands wherein all those circumstances are true.’” 


In this case if the vendee gets 25 ccnts in the south, then every part of the description, 
description by boundaries, description by direction and description by extent, will 
be satisfied. The p conveyed will be true to boundaries and true to extent. 
If the contention for the plaintiffs is accepted, then the property conveyed will not be 
true to extent. The assumption that the vendor intended to convey only property not 
usufructuarily mortgaged is merely a supposition. When effect could be given to the 
deed to its fullest extent, I see no reason to limit the conveyance by relying upon. a. 
ition. As pointed in Hussonally v. Tnbhowandas1!, the presumption is that, in 
fixing the price, regard was had on both sides to the quantity which both supposed 
the estate to consist of. Of course, there may be considerations which may rebut 
or weaken the ption. Here the property was purchased admittedly for tting 
up a cinema theatre and the vendor and vendee must have had some r to the- 
extent of land to be conveyed. The deed indicates that no thought had been given 
to the usufructuary mortgage, when it was executed, Ifthe intention was to exclude 
property subject to the usufructuary mortgage, describing the boundaries the execu- 
tant could well have referred to the usufructuary mortgage and the possession by the 
usufructuary mortgagees of the land in the north. The absence of any such reference 
is indicative of the fact that the usufructuary mortgage was not the determining factor 
with reference to the conveyance. There is also this fact that the usufructuary mort- 
being by a registered instrument, itcan be presumed that the vended had 
Lodede of the subsistence of the usufructuary mortgage over an extent of 90 
cents in the survey field in question. ' 


Tho a ee are purchasers of go cents six years after the purchase by the 
defendant. ‘May b- that the plaintiffs have redeemed the entire go cents even though: 
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titl¢ in respect of five cents.had passed to the defendant. By the 
became co-owners of the equity of redemption along with the de 
‘mortgagors- who have redeemed the ie e mortgage, the 
- claim contribution from the.defendant and contend, if they had 
five cents, that their possession cannot be disturbed till the con: 
The defendant. may have his remedy against bis vendor on the 
encumbrance. - One thing is clear’: the pleintiffs havc title only. 
85 cents im the-survey field which their. vendor was entitled to afte 
under Exhibit B-1. The defendant is entitled to the 25 cents in th 
purchased under Exhibit B-1...The plaintiff, therefore, cannot ha 
prayed for or a permanent as ere against the defendant on the | 
to go cents in the Survey field in question. The suit 2s framed is 1 
' the result, the decrees and judgments of the Courts télow ere ket.: 
‘dismissed, ‘leaving the. parties to seek appropriate relief, in accc 
rights indicated, in other proceedings, The second. appeal is altow 
will , bear_ their. respective costs “throughout, - - :. Se 
V.M: E. ` eee 
De oy. Or e. [FULL BENCH] > ~v 
> IN THE HIGH COURT OF JUDICATURE ÅT MA 
 - Pausent >—Mr. K. Vengaswau, Chief Justice, Mn. Jusna | 
Mr. Joro B. S. Somssconpamam. | 
In the matter of document datéd 14th August, 1963 enter 
ELB. Boja Gounder and H.B. Devaraj'regarding the duty chargeak! 
red under section 57 of the Stamp Act, 1899. ` l 
The Chief Controļling Revenue Authority, Board’ of Revenue,. ; 
Madras-5. i sh 
D. E 


H.B.Devaraj, Advocate, No.7 Mount Road, Coonoor ae 


Stamp Act (II of 1899), schedule 1, Article 45—JInterpretation—Instrams 
Assessment—sStanding crops, tf shold be separately valued for stamp 
On the question whether under: Article 45 of schedule 1 to tk 
Act, 1899, the standing crops could be separately valucd.in asses 
ment of partition of lands for stam, duty, keld that, it co 
because the expression “ land ” carries with it all-the fixtures tk 
plants, crops and the like. - rs 
- Case referred to the High Court by the Chief Controlling Rev 
Board of Revenue, Madras-5 under section 57 of the Indian Stamp 
matter of Instrument da 14th August, 1963 entered into betw 
Gounder and H. B. Devaraj regarding the duty chargeable „on the 
on his file en the following question of law:—  . 
« Whether Article 45 of schedule I to the Indian Stamp Act, 1& 
standing crops should be separately valued in assessing the Instrun 
of assessed. lands for stamp duty.” . : 
"The Additional Government Pleader and X. EM ATASWAMY- . 
Government Pleader, for Petitioner. ; 
N. Suryanarayana for 4. K. Sreeraman and A. S. Kailasam, for Re 
‘The Judgment of the Court was delivered by 


Vesraswami; 0. F.:—The question referred to us under section 57 
Stamp Act, 1899. is ; ; = oe 


` 


. 
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s Whether ‘Article 45 of Schedule I to the Indian Stamp Act, 1899 requires that 
standing crops should be separately valued in assessing the instrument of partition 
of assessed lands for stamp duty.” ~ 

The facts are extremely simple. The respondent and his father effected a 
partition of their landed properties on 14th August, 1963. The document was 
stamped with Rs. 13-50. At the time of its-registration objection was teken to the 
p stamp duty. The executants of the document were required to asscss also 
the value of the standing tea crops on the land and additional duty to be paid thereon. 

- There is no dispute that duty chargeable in case of a partition instrument under 
Article 45 is the same duty as a bond and the amount of duty is quantified with refer- 
_ ence to the amount of the value of the separated share or shares of the Prope. 
There is a proviso to this Article which provides the mode of quantifying 1¢ duty if 
the property divided is land held on Revenue settlement for a period not exceeding 
a years and paying the full assessment. In that case the c will be calcu- 
lated on the value calculated at not more than twenty-five times the annual 
revenue charged on the land. 

The question referred to us itself regards the pro , the subject-matter of 
partition, as “ assessed lands”, The simple question, therefore, is whether the land 
in the context of partition and of Article 45, includes standing crops. We have not 
the slightest doubt that it does. The expression “ land” carries with it all the fixtures 
thereto like trecs, plants, crops and the like. We are not on the question whether 
the property is to eaa ae eee cae . 

We answer the question against the Revenue with costs. Counsel’s fee Rs. 250. 

V.M.K. ——— Answered accordingly. 


-FULL BENCH]. l 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

Present :—Mr. K. Veeraswaw, Chief Fastics, Mr. Justice M. NATESAN AND 
Mr. Justicz B. S. SomAsSUNDAHAM. 

(In the matter of document dated 22nd June, 1964 entered into between S.M, 
Abdul Jammal and Messrs. Lakshmi Company, a oe ee represented by 
its Partner Gavra Devi, referring under section 57 ot the Indian Stamp Act of.1891, 
the questions whether (1) cost of repairs, additions and improvements would 
under “premium” or ‘money advanced” and (2) whether the document 
dated 22nd June, 1964 is c ble to stamp duty under Article 35 (c). of 
Schedule I to the Stamp Act in addition to the duty paid under Article 35 (a) (iv) 
of Schedule I of the Indian Stamp Act.) | . 
The Chief Controlling Revenue Authority, Board of Revenue, 

Madras-5. -. - Referring Aathority*® 

D. 
S.M. Abdul Jammal and another .. Respondents, 
Stamp Act GEX of 1899), Article 35 (c), Schedule 1—Scope—Lease deed—Lessee undertaking 
to effect repairs additions and improvements, but subject to a certain limit in valus — 
Terms contrary to clauses (f), (h) and (m) of the Transfer of Property Act—Cost of 
the repairs etc., if fall within “ premium” in Aritcle 35 (c). 
Notwithstanding the law as indicated in clause (f) of section 108 of the Transfer 
of Property Act that the lessor should effect the repairs, in the instant case, the 
lessee should effect them, but subject to the limit in value mentioned in the deed. 
Likewise, whereas under clause Ch) the lessce at the time of the determination of the 
lease is entitled to remove such additions or improvements he has effected to the 
building,under clauses 7 and 8 of the lease deed, the lessor is entitled to appropriate, 
but the limit on that matter in favour of the lessee is two lakhs. t ig 
- the reason why the two clauses speak of the obligation of the lessee that he “€ shal] ” 
effect the repairs and additions and improvements but at a cost not less than 
: rupees two lakhs. ‘Therefore, it has to be held that far from these two clauses 
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83 


providing for payment of a premium, the two clauses, contrary to the statutory 

‘right and obligations, make an adjustment of such rights and obligations, but 
subject to certain limits. Therefore, clause (c) of Article 35 of the Stamp Act is 
not applicable. : 


Case referred to the High Court by the Chief Controlling Revenue Authority 
Madras, under section 57 of the Indian Stamp Act 1899 in the matter of Instrument 
dated 22nd June, 1964 entered into between S.M. Abdul Jammal and Messrs. 
_ Lakshmi Company, a partnership firm, represented by its Partner Mrs, Gavra Devi, 
for its opinion on the following question law, namely , 


« Whether the cost of the repairs additions and improvements to be effected on 
the premises by the lessees would fall within ‘‘ premium ” or for “money advanced 
in addition to rent reserved ” referred to in Article 35 (c) of Schedule I of the 
Stamp Act and whether the document dated 22nd June, 1964 is chargeable to 
atamp duty under Article 35 (c) of Schedule I to the Stamp Act in addition to 
the duty paid under Article 35 (a) (iv) of Schedule I of the Indian Stamp Act.” 


G. Ramaswami, Additional Government Pleader, for Referring Officer. 
Q. Chinnaswoami, Amicus Carias, for Respondents. 


The Judgment of the Court was delivered by 


Vecraswami, C.7.:—This is a reference under section 57 of the Indian Stamp 
Act, 1899, the question ‘being : 


‘© Whether the cost of the repairs, additions and improvements to be effected 
on the premises by the lessees would fall ‘ within premium or for money advanced’ 
in addition to rent reserved.” 


One Abdul Jammal the first respondent, who is the owner of premises No. 22, 
Errabalu Chetty Street, George Town, Madras, entered into an agreement of lease 
with the second respondent in tofa major portion of the premises on a monthly 
rent of Rs. 5,000. ‘The lease is dared 2nd June, 1964 and'was, in the first instance, 
for a period of twenty years with an option to renew it for a further period of seven 
years, Clauses 7 and 8, which in effect give rise to this reference read : 


“ Clause 7. The lessees shall effect the repairs and make additions and improve- 
ments at their own cost, at a cost not less than rupees two lakhs, such improve- 
ments and additions shall also include construction of a building in the vacant 
plot of land in front of the main building including electric installations and the 
lessor shall sign all applications which are necessary to be made to the Corporation 
of Madras for effecting the said repairs, improvements and construction. 


Clause 8. The improvements and additions so made and effected shall belong 
to the lessor and form an accretion to the demised premises.” 


The Revenue at the lower stages was of opinion that these two clauses reserved a 
premium and it should be subjected to additional duty. Article 35 to the Stamp 
Act, as amended in Madras, by clause (a) sub-clause (iv) provides that where the 
lease purports to be for a period of ten years but not exceeding twenty years, the same 
duty as a conveyance for a consideration equal to twice the amount of value of the 
average annual rent reserved should be paid. By clause (c) itis provided that where 
the lease is granted for a fine or premium, or for money advanced in addition to rent 
the document will be cha ble with duty as a conveyance for a considera- 
tion equal to the amount or value of such fine or premium. ‘This will be in addition 
to the duty which would be pee under Article 35 (a) (iv). In view of the 
Revenue below the stage of the Board of Revenue the document attracted 
under both the clauses. That is how the reference has been made before us. 


The contention for the Revenue is that the two clauses we have extracted pro- 
vided for an obligation on the part of the lessees and correspondingly a right in the 
lessor to have repairs, additions-and improvements made at a cost not less than 

two lakhs and that this stipulation amounted toa premium, It seems to us 
_ that the answer to the reference really turns on the true effect of the two clauses as 
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to whether they stipulated a premiumin consideration ofthe granting of the lease, or 
constituted but contractual stipulations contrary to the normal rights and obligations | 
as between a lessor and lessee provided for by section 108 of the Transfer of Proper 
Act, especially in relation to effecting of repairs and improvements or additions 
being put up. i . 

There is a definition of a lease in the Stamp Act which, however, does not assis- 
tant us in the present instance. Section 105 of the Transfer of Property Act 
defines a lease as one of immovable property in which there is a transfer of a right 
to enjoy such property, that it is made for a certain term, express or implied, and in 
consideration, ~- 

“of a pricepaid or promised, or of money, a share of crops, service or any other 

thing of value, to be rendered periodically or on specified occasions to the trans- 

feror by the transferee who accepts the transfer on such terms,” 
The price paid or promised, or money, a share of crops, service or any other 
thing of valuc to be rendered periodically or on specified occasions would 
both form part of the considcration for the lease, but the distinction between 
a premium and a rent, in: the context, lies in the fact that premium is 
one paid in consideration of the conveyance implied in the lease and is quantified 
in lump, whether it is paid outright or by instalments over a period or 
promised to be paid at a certain time but, a rent, while it is also in consideration 
of a lease, is in licu of the enjoyment which the lessce has and particularly as consi- 
_deration therefor. Thc further feature of rent is, it is payable as and when it accrues 
unlike a premium the liability for which arises at the time the contract is entered into. 
This Court in a few cases, which V.C. & D. Compaay v. I.G. of Registration’, followed, 
has held that the price paid or promised should be in terms of money in contradistinc- 
tion with a share of crops, service or any other thing of value to be rendered. But, 
for es of answering the question under reference, we do not think it necessary 
to decide that question. 

As we mentioned earlier, the duty chargeable in this case will entirely depend 
on the construction we place on the two clauses above extracted. As we read these 
clauses along with the rest of the terms of the document, we are inclined to think that 
their effect is not to stipulate for a premium, that is to say, in the sense of a price 
paid or promised in consideration of the execution of the contract of lease. In 
our view they appear to be provisions contracting out of the normal rights and obliga- 
tions provided in section 108. Under clause (f) of that section, the obligation to 
effect repairs is on the lessor. If the repairs which he is bound to make to the pro- 
perty have not been made within a reasonable time after notice by the lessee, the 
atter has been given the liberty to effect the repairs and deduct the expenses from 
the rent. Under clause (h) the lessce has, even after the termination of the lease, 
a right to remove at any time whilst he is in possession of the property leased but not 
afterwards all things which he had attached to the earth subject of course to the 
condition that he left the property in the same state in which he received it, The 
obligation of the lessee to restore the premises in as good a condition as it was at the 
time when he was put in possession has also been reiterated in clause (m) of section 
108, The two clauses we have referred to in the lease deed undoubtedly provide 
to the contrary but subject to limits, In the nature of things therefore, the impera- 
tive “shall ” is called for in the terms, that is to say, notwithstanding the law as 
indicated in the Transfer of Property Act that the lessor should effect the repairs 
in the instant case, the lessee should effect them, but subject to the limit in value 
mentioned in the deed. Likewise, whereas the lessee at the time of the determina- 
tion of the lease is entitled to remove such additions or improvements he has effected 
to the building, under the two clauses in the deed, the lessor is entitled to appropriate, 
but the limit on that matter in favour of the lessee is rupees two lakhs, tis the 
reason why the two clauses speak of the obligation of the lessee that he “ shall ”’ 
effect the repairs and additions and improvements but at a cost not less than rupees 
two lakhs. In our view, far from these two clauses providing for payment of a 
m_a 
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premium, they in the sense we have mentioned, enter into a contract contrary to the - 
statutory rights and obligations we have mentioned if and when they arise, and, the 

i ee Clauses make an adjustment of such rights and obligations, but subject to certain 
umits, í 


On that view, it will follow that clause (c) of Article 35 of the Stamp Act is not 
ee We answer the question against the Revenue with costs. Counsel’s 
ee Rs. 250.. > 


V.M.KE. E — Answered accordingly. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mer. Justro M. NATESAN. 


Thailammal and others «| Appellarts.* 
i 


Angammal 7 S .. Respondent. . 
Specific Relief Act (I of 1877), section 15—Specific performance of part of a contract— 
. Specific performance of sale of a part of the property agreed to be sold— When granted. 
Section 15 of the Specific Relief Act enab'es a purchaser to claim the equiteble 
relief of specific performance of a part of a contract under certain circumstances, 
' The purchaser, if he is willing, may accept a part of the property contracted on 
~ payment of the full stipulated price for the entire property.. The option is ' given 
` to the purchaser to claim such a relief or claim damages, if he is entitled. ` 


<z — Ina suit for specific performance of the contract of sale there is nothing in Jaw to 
limit the exercise of the option to accept a part to the trial stage alone. In fact one 
of the conditions for granting the relief is that the vendor is unable to perform 
the whole of his part of the contract. This condition, 'on which a di might 
' arise, cannot be determined finally unless the case goes through the trial and appel- 
, late stages. Hence there is no reason to limit the excercise of the option bythe plain- 
| tiff seeking the relief of specific performance, to any particular stage of the legal 
Proceedings and it can be exercised at any time before the proceedings are finally 
decided which may be even in a Court of Second Appeal. © 
"Narayanamurthy v. Madhavayya, (1947) 60 L.W. 680: (1947) 2 M.L.J. 366, 
Ref. and Expl. |. 
_ Parthasarathy v. Kondiah, 1.L.R. (1965) 1 Mad. 464: (1966) 1 M.L.]J. 90, Foll. 
_. A Court can grant the equitable relief under section 15 at any stage if the plain- 
‘tiff satisfies the conditions laid down under the section. 


|. Appeal against the decree of the District Court, Salem in Appeal Suit Nos. 407 
and 369 of 1969 respectively preferred against the decree of the Subordinate Judge 
of Salem’ in Original Suit No. 169 of 1961. 

Petition praying that for the reasons set fortb in the affidavit filed therewith the 
High Court will be pleased to permit that the appellant in Second Appeal No. 1216 
of 1965 to withdraw her appeal. . 


R. Kesava Aypangar ‘for R. Shenmagham, for Appellants. 
© K. Venkataswami and S. Fagadsssan, for Respondent. 
The Court delivered the following 


_ Jupcment :—These'second appeals arise out of a suit for specific performance: of 
‘an agreement to sell immovable property, and of these, Second Appeal No. 453 of 
11965 by. the defendants is directed against the decision of the Courts below granting 
the plaintiffa decree under section 1 5 of the Specific Relief Act (I of 18477), the defen- 
dants having been directed to execute a sale deed in favour of the plaintiff in respect > 
‘ofa half share in the’suit property for the full consideration of Rs. 5,450 covenanted 
for, sale of the entirety of the pro . Tf these second appeals have to be disposed 
of hy reference only to the grounds of second appeal, they may be dismissed straight» 
Te 


* B.A. Nos. 453 and IIG of 1965, = TO +. 4th November, 1967. 
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away as the substantial grounds of a do not raise any question of law. Mr. 
R. Kesava Ayangar, learned senior Counsel appearing for the appellants, has raised 
a question of law at the time of arguments, and the excuse for entertaining it at this 
stage is that to an extent it is rested on the fact of presentation by.the plaintiff of 
Second Appeal No. 1216 of 1965 from the same decree. After the fecond appeals 
had become part-heard Counsel appearing for the appellants in Second ‘Appeal 
No. 1216 of 1965 has applied for leave to withdraw that second appeal and also filed 
petition Civil Miscellancous Petition No. 13825 of 1967 with an affidavit in support 
thereof praying for withdrawal of the sécond appeal. I shall be adverting to this 
aspect of the matter later. ~ i 


The ee subject of these proceedings was owned as joint family pro- 

by one imuthu .Mudali and his son Vinayatba Mudali. Marimuthu 

udali died in 1950 leaving ‘himself surviving his widow, the first defendant in the 
mut, and his son,-the said Vinayatha Mudali. On 6th April, 1960, Vinayatha 
Mudali entered into the agreement Exhibit A-1 with the plaintiff for the sale to him 
_of the suit property for a consideration of Rs. 5,450 and received in part payment of 
the consideration a sum of Rs. 2,000. The receipt of Rs. 2,000 is evidenced by a 
promissory note Exhibit A-2, dated 6th April, 1960. Vinayatha Mudali died on 
25th May, 1960, and defendants 2 and g are persons who claim to have purchased 


. the entirety of the suit property under a sale deed Exhibit B-2, dated 17th November, 


1961 for a consideration of Rs. 9,000 from the first defendant. The suit by the 
plaintiff for specific performance was filed on 11th December, 1961. It is the case 
of the plaintiff that the first defendant is the only heir of Vinayatha Mudali, and 
that when required by the plaintiff to receive the balance of purchase price and 
execute a sale deed, the first defendant was evading the execution of a sale deed and 
eventually brought out a sham and nominal sale deed in favour of defendants 2 and 
3. Notices have been exchanged between the parties. The defendants would 
deny the truth, genuineness and validity of the agrement for sale relied upon by the. 
plaintiff, and it is their further plea that the deceased Vinayatha Mudali was entitled 
only to a half share in the property. In the plaint inter alia it was averred that the 
lea that the deceased Vinayatha Mudali was entitled only to a half share was 
Ise, and even if it was ro, the plaintiff would be entitled to specific performance 
in re of the right, title and share of Vinayatha Mudali. It was specifically 
stated in, the plaint that the plaintiff was always ready and willing to perform her 
part of the contract, and that she was willing tod itthe balance of purchase 
price and also the requisite money for the purchase of stamp papers and registration. 
a pi issues framed for trial, the following issues indicate the scope and extent of 
the defence, . l 


“ (a) Whether the suit agreement is true, valid, supported by consideration 
and enforceable ? oe 

(b) Whether the deceased Vinayatha Mudali was a major on the date of 
the agreement and competent to execute the agreement? 

(c) Whether the said Vinayatha Mudali was owner of the entire properties 
mentioned in the agreement and whether the first defendant and Angammal 
(mothere-in-law of the first defendant) had.no hare in the suit properties? 

(d) Whether in any event, defendants 2 and 3 are bona fide purchasers for 
value without notice of the agreement ?? . . 

The question of minority of Vinayatha Mudali when he-executed the agreement 


‘was not pressed at the trial, ‘but there was a vehement attack on the truth and 


genuineness of the agreement Exhibit A-1 and of part payment of the price as per 
Exhibit A-2. On an exhaustive consideration of the evidence, the trial Court 
found that the suit agreement was true, valid, supported by consideration and 


‘enforceable. It found from the evidence of P.Ws. 1 and 2 and Exhibits A-1, A-2 and 


A-r2 to A-14 that Vinayatha Mudali executed theagreement Exhibit A-1 in favour 
of the plaintiff and received a sum of Rs. 2,000 on 6th April, 1960. As regards - 


‘the bona fides of defendants 2 and 3, it was found that the defendants did not act in 
‘good faith or make necessary enquiries before they purchagcd the property. Exhibit 
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B-2, the sale deed in favour of defendants 2 and 3, shows that only a sum of Rs. 1,500 
was paid under the agreement as advance. The document relied upon as the 
anterior agreemcnt for sale (certified copy Exhibit A-19, dated 16th November, 
1961) mentions the payment of a sum of Rs. 3,000 as advance, the sale deed to be 
executed within three months. But the sale deed came to be executed the very 
next day, 17th November, 1961, While the defendants’ case was that a sum of 
Rs. 3,000 was paid as advance, their evidence shows only a payment of Rs. 1,600. 
The balance of consideration for the sale was not paid immediately on the date of 
the sale; but defendants 2 and 3 executed a promissory note Exhibit B-3 for a sum 
of Rs. 7,500 in favour of the first defendant and her mother-in-law. It was admitted 
that possession of the property was not delivered on the execution of the sale deed, 
and that possession was given only after three months on 23rd February, 1962 
subsequent to the institution of the suit. The alleged payment of Rs. 7,500 under 
the sale also, it is seen, is after the suit on 23rd February, 1962. A registered 
receipt was taken for the payment of consideration before the Registrar on agrd 
February, 1962. The trial Court was hesitant to accept even the passing of consi- 
deration of Rs. 7,740 as per the receipt Exhibit B-q. The plaintiff had issued notice 
to the defendants on 27th November, 1961 and defendants 1 to 3 had sent ren 
notices by end December, 1961. The trial Court noticed that the defendants hed 
filed their written statement before the alleged payment of money under Exhibit 
B-4, dated 2grd February, 1962. Even assuming that the balance of consideration 
had been paid to the defendants, the bulk of consideration of Ra. 7,500 had been 
paid only after the notice of the agreement of sale in favour of the plaintiff, institution 
of the suit for specific performance and after the filing of the written statement, In 
the circumstances on a careful analysis of the evidence and probabilities in the 
case the trial Court holds that defendants 2 and 3 could not be said to be persons 
who paid consideration in good faith without notice of the agreement for sale in 
“favour of the plaintiff. On the question of title to the properties, the trial Court 
quite properly holds that the first defendant, the mother of Vinayatha Mudali, 
became entitled to a half share in the property the other half share only being 
owned by Vinayatha Mudali. The Court finds that Angammal, the mother-in-law 
of the first defendant and widow of Marimuthu Mudali’s father who died in 1919 
had no interest in the A unis as pleaded. Examining the question whether 
the plaintiff was entitled to enforce the agreement for sale of the entire il ga 
against defendants 1 to 3, it overruled a plea of the plaintiff that the propos sale 
by Vinayatha Mudali was for purposes binding on the family and, therefore, on 
the first defendant. It was held that the plaintiff was not entitled to enforce the 
agreement in respect of the entire property, and that the case fell within the sco 

of section 15 of the Specific Relief Act. It was observed that it was o to the 
purchaser to get specific performance so far as the half share of Vinayatha Mudali 
was concerned on payment of the full consideration agreed n without any abate- 
ment from the hands of the legal representative of Vinayatha Mudali, that is, the 
first defendant. ‘The plaintiff had paid Rs. 2,000 to Vinayatha Mudali himself and 
specific performance was decreed for his half share in ‘the suit pro on payment 
of the balance of sale consideration and the plaintiff deposited the balance in the 
tria] Court. However she preferred an appeal, Appeal Suit No. 369 of 1963, to 
the District Court, Salem, and the defendants also preferred an appeal, Appeal, 
Suit No. 407 of 1963, against the decree directing specific ormance, ‘The case 
for the plaintiff in the appellate Court as well in the trial Court inter alia was that 
the first defendant had agreed to Exhibit A-1 and that, therefore, she was entitled 
to a sale of the entire property. The plaintiff argued that Vinayatha Mudali, 
the first defendant and her mother-in-law had agreed to the sale, and that as 
Vinayatha Mudali was the manager of the family the document was taken from 
him alone.’ This explanation was not accepted by the appellate Court. The 
defendants in their appeal pressed their case that Exhibits A-1 and A-2 were not true 
documents and that in any event the sale Exhibits B-2 should prevail over Exhibit 
A-1. On his independent review of the evidence, the learned District Judge 
confirmed all the findings of the trial Court and in the result dismissed both the 
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appeals before him. He pointed out that the trial Court had done the right thing 
in decreeing specific performance in respect of a half share in the suit property on 
the plaintiff paying the balance of the consideration. The learned District Judge 
while co ing the decree in favour of the plaintiff referred to the fact that the 
amount of Rs. 3,450 the balance of consideration was in Court oe 
ing regard to the character of the findings on the merits of the case, naturally 
learned Counsel for the a ants could not require this Court in second appeal 
to review the evidence and take a different view. The findings are one of fact 
based on relevant and material evidence. Of course for the appellants certain 
improbabilities as to the truth of the agreement Exhibit A-r were mentioned. The 
failure of the plaintiff to refer to this agreement in another suit which had been 
instituted by defendants 2 and 3 against the plaintiff and her husband was com- 
mented upon as improbabilising the existence of the agreement, This aspect has 
been considered, by the Courts below and the explanation submitted for the plaintiff 
was accepted. Mr. Kesava Ayyangar, learned Counsel for the appellants rests 
the appeal on the contention that the Courts below erred in law in granting the 
plaintiff relief under section 15 of the Specific Relief Act. It is contended that 
under section 15 the plaintiff has to elect to accept conveyance of part of the property 
on payment of the consideration agréed for the whole relinquishing all claims 
to further performance and all right to compensation either for the deficiency or 
for the loss or damage sustained by him through the default of the defendant, It 
is said that an option is given to the plaintiff to accept part of the property as full 
performance of the contract, and it is argued that in this case on the trial Court 
passing a decree granting relief-under section 15 of the Act,- the plaintiff without 
accepting it, giving up further prosecution and seeking further enforcement of the 
agreement, preferred an a claiming a decree for conveyance of the entire 
PA t is said that thereby the plaintiff had declined the option given to 
be under the section and having elected to stand by her claim for the entirety of 
the property, she had forfeited all claims to equity for a decree under section 1 5. 
The option under section 15; not having been availed of, it is said that section 17 of 
the Act operated and the Court cannot, therefore, direct specific performance of 
a part of the contract. Section 17 prohibits a decree for specific performance of 
a part of contract except in cases coming under sections 14, 15, and 16. Section 14 
and section 16 are not applicable to-the present case, It is argued for the appellant 
that even now notwithstanding the failure in the lower a pellate Court the plaintiff 
has come up to this Court in second appeal filing Second Appeal No. 1216 of 1965 
and asserting claim for conveyance of the entirety of the roperiy. ‘The argument 
is that specific oe is an equitable remedy and the plaintiff was bound to 
elect whether she would be satisfied with the performance in part. But here the 
plaintiff was. seeking further A sprees based on-untenable grounds. In the 
circumstances it ig said that she should be deprived of the equitable relief which 
has been granted to her by the Courts below. As stated at the outset, the plaintiff 
to avoid this argument in the course of ents, sought the ission of this 
Court to withdraw Second A No. 1216 of 1965. In the affidavit in support 
ofa petition for withdrawal the plaintiff stated that she was content with the ecree 
of the Courts below holding that she was entitled. to specific performance of a half 
share in the suit property, and ote! basi all her claims to further per- 
formance and all right to compensation either. for deficiency or for the loss or 
damage sustained by her. The defendants have filed a counter affidavit urging 
inier alia that there was no alternative prayer even in the plaint. But itis the mnt 
and privilege of an appellant whether or not to prosecute his a and all that 
the respondent in such a case could claim is that he must be given his costs. When 
the a t chooses not to press the appeal, it has . to be dismissed. The question 
whether the presentation of the second appeal disentitles the plaintiff to relief under 
section 15, is a different matter. 


unless the plaintiff expresses his willingness to pay the consideration stipulated for 
the entire contract for a portion only of the property. But the question is at what 
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stage this willingness to accept part of the property on’ ent 
stipulated price should be expressed giving up all claims TAS be 
of the deteult. Mr. Kesava Ayyangar would contend that thy 
sing the option and claiming relief under section 1 5 is in 
itself. In the present case hound the trial Court had giv 
plaintiff under section 15, even thereafter she would not rest cı 
' prosecute claim for further performance and in fact has come ur 
second appeal pressing her claim for full performance, 

Sections ‘14 to 16 of the Specific Relief Act deal with cases 

performance of part of a contract may be decreed and these sectic 
to section 17 which provides that no Court shall direct specific pe 
of a contract. Sections 14 to 17 together constitute, a complete 
terms of which relief by way of specific performance of part ofa 
had. ‘The case on hand does not come under section 14 and it: 
that the case comes under section 16. Relief can only be granted 
Under section 15, the part that could not be performed must be 
only the purchaser is entitled to enforce this contract specifica 
however, cannot compel the party to accept part performance wl 
could not be performed is considerable. The equitable principle w 
15 is that specific performance of a contract will not be enforced agi 
where a material or substantial part of the subject-matter is wat 
chaser if he is w as may accept a fraction of the property contra 
of the full stipulated price for the whole of the Properiy. If a 
willing to OE EN performance under section'15, he will be en 
of the deposit and to sue for damages if entitled. The first c 
down that where a party to a contract is unable to perform the wh 
it and the pi which must be left unperformed forms a considerat 
whole, or does not admit of compensation in money, he is not ent 
decree for specific performance. The second part of section 1 5° 
case is concerned gives an option to the purch r to-claim spec 
of a part under certain terms. It runs thus: ‘°° |" 

“ But the Court may, at-the suit of the other party, direct the 
to perform specifically so much of his part of the contract as ` 
provided that the plaintiff relinquishes all claim to further perfc 
right to compensation either for the deficiency or for the loss or d 
by him through the default of the defendant,” 


The second part of section 15 gives an option to the, purchaser in £ 
vendor is unable to perform the whole of his part of contract and 

must be.left unperformed forms a.considerable portion of the whole 
be a case where the vendor is-unable to perform the whole of his part 
There may be dispute on this question. The purchaser may c 
vendor has title to the entirety of the property, that he could cor 
of it, and that he is giving only excuses for non-performance oft] 
contract, When a dispute arises between the parties as to whetht 
contract may be performed wholly or only in part, the matter has tc 
by Court. The Court has to decide-the extent of the. part of con 
` vendor can poa The section-itself does not say at what i 

election pA e purchaser should be exercised. It is conceivable 

archy of Courts which we have, the determination may vary from ( 
The trial Court may hold that in a icular case the contracting p 
only a half share. The first apple Chae may take a different 
that the promissor is entitled in law to.a.2 share or’ the whole of 
In a given case it may so happen that the second ap te Court fc 
finds that the vendor has title only to a party. section 15, 
particular position or set of facta for the applicability of the second, it 
that it is the ultimate assessment of the set of facts that is contem 
exercise of the option, One can-see no reason to limit the exercis. 


at any particular stage of the legal, proceedings. Of course, specific 
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chaser has been cantankerously pursuing a wholly futile claim for the entirety of 
the share, refuse to grant him the discretionary relief of specific performance, But 
the exercise of discretion is a matter which has to be decided on a conspectus of all 
‘the facts of the case. I can see no reason to limit the exercise of the option to the 
trial stage, as contended for the appellants. Subject to certain provisions, the 
first appellate Court in this Country has all the powers as the original Court, and 
the second appellate Court has powers similar to that of the first appellate Court— 
-Sse sections 107 and 108, Civil ure Code. ` 


, Learned Counsel for the appellants, in support of his contention, referred to a 
in the judgment of Gentle, C.J., in Narayanamurthy v. porate 1, Gentle, 
OJ. and Horwill, J., constituting the division Bench in that case, c case arose 
out of a suit for specific performance of a contract for the sale of a land. The 
agreement for sale was entered into by the first defendant for the sale of an extent 
of 16 acres and 8o cents of land, and the case of the plaintiff was that the agreement 
for sale was made by the first defendant as Kartha of the Hindu joint family of himself 
and the second defendant for binding famil purposes, It was found that the defen- 
dants were separated in status, and that the agreement for sale entered into by the 
first defendant could not in any way bind the second defendant or his share in the 
-16 acres and 80 cents of land. The plaintiff claimed specific performance agai 
-both the defendants and prayed in the alternative for damages. The trial Court 
refused the specific performance prayed-for and also the exercise of the provisions of 
section 15. ‘The learned Subordinate Judge gave as reason for declining relief 
under section 15 that there must be an unconditional request by the plaintiff that 
he was p to take the first defendant's share for the whole consideration with- 
-ut claiming any damages or compensation and the plaintiff in the case wished to 
dile an appeal against the suit. Gentle, C.J., while rejecting the appeal by the 
plaintiff infer alia observed at page 685;. aoe 
‘There would be violation of the section. (section 1 5) if the plaintiff obtained a 
decree against the first defendant,pursuant to the section, and thereafter proceeded 
further by way of appeal to enforce the contract in respect of the remaining por- 
tion of the land which belongs to the second defendant. As mentioned previously, 
the benefit given by section: 15 is statutory, ‘and its terms must be fully complied 
with by the person seeking to invoke it. When, as in the present instance, a 
person sues for specific performance of an agreement, and it is held that he cannot 
‘obtain an order in t of the whole but ny rt of the prdperty, the subject 
‘of the agreement sought to be enforced,'it is a t stage that'he must make u 
his mihd what he will do if he considers that'the decision ‘of the trial Court, whic 
‘has held that he ‘is not entitled to spetific po or sapere ofthe whole, is incorrect. 
‘He cannot call in aid section’15, and at the'sarie time, proceed,’ in addition to 
‘obtain the remainder. of the property or ‘damages, that is not relinquishment of 
le Sug be ee Gd 1} ` E EE EEE 4 © t“ 


all claims.” -` Ka : 


Tt must here be noted that the learned Judge points out that the stage comes in 
when it is held that the plaintiff cannot obtain an order in respect of the whole 
‘but only part of the property.: It is not said that this cannot be done at the app- 
late stage. Having regard to the fact that no case-law isidišcussed tand that`the 
-other learned Jong Hormi Je discusses a'number of cases, it cannot be | assumed 
that the learned Chief Justice was ignoring, the case-law. placed’ before the Court, 
‘permitting the grant of the relief even at the appellate stage.. When the refererice 
3s to a judicial finding, it can only mean the ultimate judicia] finding which has‘ 
-finality in‘law. ‘The scope of the observations of the. learned Chief: Justice; parti- 
‘cularly in the earlier and later part in the passage above quoted bécomes.clear when 
‘the later observations of the learned Chief Justice at page 686 -to the effect in the 
‘memorandum of appeal ground No. 20’ the plaintiff alleges that the lower Court 
failed to see that. so long as the plaintiff festricted his remedy against the first 
i ricco. le AI 2 MLJ: 366: (14760 LW.'680:-. ! 
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plaintiff was perfectly within his rights in proceeding in a against the second 
defendant with respect to the other questions arising in case is noticed. ‘The 
learned Chief Justice points out that this ground of T made it manifest that 
whilst the plaintiff withed to invoke section 15 in the Court below, nevertheless he 
intended to continue enforcement of performance of the contract or to obtain 
compensation with respect to its non-performance, and that this ground of appeal 
was sufficient to make it clear that the plaintiff was not entitled to the benefits of 
the section. It is clear from the ground that so far as the actual contracting party 
was concerned, the plaintiff is willing to accept part performance but he wanted to 
proceed for the remainder against the other party. This clearly went against the 
scope of section 15. -The following observation of the learned Chief Justice in my 
view, brings out the vitiating feature of the plaintiff’s claim in that case which the 
learned Chief Justice saw; 


“Te cannot éall in aid section 15, and at the same time, proceed, in addition to 
obtain the remainder of the property or damages. (The emphasis is mine.) ” 


The other learned Judge, Horwill, J., examines this question now under considera- 

tion in extenso. The learned Judge considers a beggin whether the trial Court 
ought to have applied section 15, notwithstanding the circumstances that the appel- 
lant was not prepared to forego his right of appeal on the question whether the 
agreement was binding on the second defendant. The learned Judge observes at 
page 688: 


“ This section (section 15) can only come into application where a party to a 
contract is unable to perform the whole of his part of it; and so it is necessary for 
a Court to determine, before considering whether it should appl section 15, 
whether the party to the contract is able to perform the whole of tis part of the 
contract or not. It is only on the Court’s finding that he cannot perform the 
whole of his part of the contract, that any question with regard to the application 


of this section’ arises.” 


Referring to the claim by the plaintiffin that case of his intention to prefer an appeal 
the learned Judge remarks: l 
“In saying that he intended to appeal, he was not refusing to give the under- 
taking required by the proviso to section 15, in the eyent ofits bei held in appeal 
that that section applied the was merely saying that he intended inviting the 
appellate Court to, that section 15 had no applicability at all. Incidentally, 
since the whole matter has been re-opened in appeal this Court has the same 
duty as the trial Court of determining whether the first defendant was able to 
\rm the whole of his contract or not; and if, as we have found, he was not, 
then of deciding whether this Court should direct the first defendant to perform 
so much of the contract as it lies in his power to do.” 


The learned Judge then to consider several decisions on ‘this’ aspect of 
the matter and concludes that the Subordinate J in that case could apply section 
15 and it was also open to-this Court'in appeal if so minded to grant the relief to. 
the plaintiff. ‘It is pointed out that the plaintiff cannot, however claim the relief as. 
of right. Since the question is a matter of discretion, the learned Judge held that 
he was not prepared to say that the lower Court should have granted relief under 
section 15. The learned Judge pointed out that the decision of the Judicial Com- 
mittee in Pramathenath Mitra v. Gosthabihari Sen}, which, was also cited before me 
by learnéd Counsel for the appellants, had no bearing on the tion because im 
that case there was no offer by the plaintiff at any time even before their Lordships 
of the Privy Council to forgo their right to compensation or damages, 


— 
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` For the appellants it is said that a recent decision of a division Bench of this. 
Court in Parthasarathy v. Venkata Kondia1, has read the decision in Nar v. 
M 4, as holding that there should be an unconditional acceptance by the 
plaintif of the relief offered under section 15 at the trial or at the earliest opportu- 
nity. It is contended that an unconditional acceptance postulated giving up of 
the right of appeal. I am unable to read the judgment in Parthasarathy v. Venkata 
Kondiah?, as laying down any such proposition. Far from it, a perusal of the judg- 
ment that the decision contemplates the exercise of an option at any time before 
the matter is finally decided which may be even in a Court of second a peal. This 
decision on Letters Patent Appeal confirmed that of Ramakrishnan, J., in Partha- 
saratht v. V. Kondiah?, granting in appeal'relief to the plaintiff under section 15. 
The agreement for sale-of immovable property which was enforced in that case, was 
executed by the first defendant in that suit; but he had title only to item 1 and had 
no right to convey item 2 which belonged to his sister. The trial Court thought 
that it could apply section 14 of the Specific Relief Act having regard to the relative 
value of the properties and directed a conveyance of item 1 only for a reduced 
consideration. On appeal by the defendant, Ramakrishnan, J., took, the view that 
inability to convey item 2 could not be considered to be a small and immaterial 
deficiency entitling the plaintiff to get a decree for specific performance subject to- 
payment of compensation. This Court was of the view that section 16 would not 
apply and section 15 was more in point. During the hearing of the a peal, the 
plaintiff applied in this Court offering to take up conveyance of item I for the full 
contract price giving up his claim for compensation and further performance. The 
learned Judge granting relief under section 15, observed at page 108; 

“It has been pointed out in several décisions of Courts that the giving up of 
the relief of compensation could be made by -the promiser at any stage in the 
action.” 


Reference was made therein to the decision of the Supreme Court in Kalyonper 
Lime Works. v. State of Bikar4, and that of the Calcutta High Court in Dwijendre: 
Kumar v. Monmohan*, The learned Judge distinguished Pramathanath Mitra v. 
Gosthabthani*; observing that the Privy Council did not consider the question ` about 
Te magr ar wich thie promise coul relinquish his claim, and that the question had 
been dealt with only in the two decisions above cited, The division Bench -in 
Parthasarathy v. Venikdia Kondich1, has affirmed this decision of Ramakrishnan,, J., 
granting relief under section 15 at the appellate stage, referring to the case-law 
permitting the grant of relief at any time before a suit is finally decidéd. Truc, 
while referring to Narayanamarthy v. Madhavapya?, it is observed at page 540. 

“ In that case in a contract to convey 16 acres 80 cents of land the vendor 
was not able to corivey the entire extent but only half of that area and when a 
suit was filed the plaintiff did not relinquish all claim to further performance of 
the contract and to all rights to compensation cither for the deficiency or for the 
loss or damage sustained by him through the default of the first defendant. But 
ina [when it was complained to the learned Judges that the learned Subordi- 
nate fu refused to exercise the provisions of section 15 the learned Judges 
rejected this contention and agreed with the reasoning given by the trial J 
that it should be an unconditional request by the plaintif without claiming any 
damages or compensation or any other relièf: But on the other - hand the-plain— 

` tiff represented: to the trial Judge that he would file an appeal against the sut.” 


- In lea Y the aforesaid! decision, it cannot be said that this’ Court in Parikasáraiky 
v. Venkata Roadiah}; was approving the view of the Subordinate Judge in the earlier 
case. Only the facts ‘of that case wete being set out, Venkatadri, J., 

the Judgmént of the division Bench observes at page 470: l 
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“In view of the principles laid down in the above decisions, the plaintiff is 
certainly entitled to relinquish his claim to compensation at the stage of the first 
appeal.” 


The decisions relied on certainly include also the decision in Narayanamurthy v. 
Madhavayya!. If the division Bench of this Court had accepted the view af the 
Subordinate Judge in Narayanamarthy v. Madhavayyat, as contended for the appel- 
lants there could have been no affirmance of the decision of ka ) 


It will be useful to refer to some of the earlier cases cited in the decisions 
above considered in the context of the present contention. In Poraka Sabbaram 
Reddy v. Vadlamudi Seshachalam Chetty3, a contract of sale was entered into by a 

n on his own beha'f and on behalf of certain minors. The contract of sale was 
found not binding on the minors and the Courts below dismissed the plaintiff’s 
suit for specific performance in its entirety. The Courts were of the view that the 
contract was one and indivisible and no relief could be granted even against the 
adults who had entered into the contract. In second appeal in this Court the plain- 
tiff pressed for a decree for the entirety of the property against the two adults, 
defendants 1 and 4. While finding that no decree could be passed compelling 
conveyance of the interests of the minors as well as of the adult defendants on the 
appellant expressing in second appeal his willingness to take a conveyance by 
the two adult defendants of all their interests in the suit properties for the purchase 
moncy agreed upon without abatement or compensation, this Court held that 

laintiff was entitled to such a decree. In reversal of the decrees of the Courts 
below: this Court directed that on payment within three months of the balance of 
the purchase money by the plaintiff, the two adult defendants in the case the first 
and fourth defendants should execute a conveyance of their\interests in the suit 
She a Proceeding it was ruled that as the plaintiff did not agree to the course ~ 
jn the Courts below, the plaintiff should pay. the costs of the defendants. ‘This is 
a direct authority of a division Bench of this Court granting relief to a plaintiff 
for the first-time in second appeal and sane him of his costs as the plaintiff 
did not agree in the Courts below to the grant of such relief. This decision of the 
division Bench has been a by a Full Bench of this Court in Balustvami 
Ayyar v. Lakshmana Aipar*, allis, C.J., in the Full Bench case explains away the 
conclusions in Paraka Sabbarami Reddy v. Vadlarmud: Seshachalam Ghstiy?, the plaintiff 
asks for a decree against the shares of the first and fourth defendants at least. . ‘This 
we think he cannot have, as meaning that the plaintiff could not have a decree 
directing defendants 1 and 4 who were parties to the agreement to convey their 
own interest at a reduced price. The learned Chief Justice points out that as the 
plaintiff in that case expressed his willingness to pay thé full contract price and 


“waive all claims for compensation the learned Judges, at the close of their judgment 


gave him a decree as regards the shares-of the first and fourth’ defendants. 
In Dinanath Sarma v. Gour Nath Sarma‘, plaintiff. sued far’ specific performance 
„on the footing that he was entitled to pe bet share which belonged to the first defendant 
offering to pay a proportinate part of thé consideration. ‘The'first Gourt decreed 
the suit. e appellate Court reversed the decision, the basis being that inasmuch 
as section 15 applied to the case the plaintiff would only be entitled is a decree upon 
-the footing that ‘he accepted the ġth share of the first defendant in return for pay- 
ment of whole of the consideration agreed upon:and abandaned his claim tb further 
performance and compensation. In second appeal it was-contended-for the plain- 


tiff that it was not section 15 but section 16 that would apply. . This cohtention 


-was not accepted. It was noticed that the plaintiff, even in the lower Court, finding 
that the decree in his favour might be reversed, had offered to pay the full consi- 
deration in return.for a conveyance of the $th share-belonging-to the first defendant. 
‘The lower appellate Court had rejected the offer considéring it as a belated one. 
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The High Court in second appeal granted the' plaintiff relief under section 15, 


observing: l 
‘Tt appears to me that when a Court is able to discover, as in this case, an 
equitable relief to which the party is entitled it would be well advised to allow 
the plaintiff, when the defendant had been so obviously in default to take advan- 
tage of any such equitable relief to which he is entitled under the law...... ean 

In Pamhdnanda v. Rajant Kania}, the plaintiff sought to enforce a contract 
against the first-defendant.in respect ofhis 1/grd share of the land in question-and not 
against the minor brothers of the first dant. The learned District Munsif 
came to the. conclusion that there was no concluded: agreement for enforcement. 
On ap the learned Subordinate Judge granted a decree for specific performance 
of the first.defendant’s 1/3rd share in return for the payment of 1/3rd purchase price. 
The question seriously considered in the High Court, was as to the nature and extent 
of the relief the plaintiff was entitled to. After discussing the true scope of sections 
14 to 17 of the Specific Relief Act and following the decision of this Court in Balaswam 
| Atyar v. ‘Lakshmana Aiyar?, it was held that the case fell under section 15,-and that 

the Court had no other course but to ‘allow the pe and set aside so much of the 

judgment ofthe learned Subordinate Judgė as it directed payment only 1/grd of the 
price. The High Court’observed that if the plaintiff desired to have the first defen- 
dant’s 1/3rd share in the land in question conveyed to him, ‘he must be prepared to 
pay the whole of the consideration les#’what had’ been paid already. It was pointed 
out that ifon the other hand the plaintiff was content to get relief by way'of compen- 
sation from defendant 1 for the undoubted breach of the contract, he oui be 
entitled to obtain monetary oompensation for the loss he had sustained.: In the 
circumstances the Court granted time to the plaintif to elect observing: - 

“We propose to give the plaintiff an opportunity to make up his mind with 
-' regard to the soa ch he desires to adopt and for that purpose we defer making 

a final order and allow the plaintiff 14 days’ time in which to decide which of the 
two courses. I have indicated he would prefer to follow.” A i 
In that case the: plaintiff. later informed the -Court that he did not, wish to 
purchase a 1/3rd of the property for the full. consideration. A decree was, therefore, 
granted for return to ATE of the advancè he had paid. This illustrates 
the extent of the indulgence which the Courts have shown even at the second appel- 
late stage to grant equitable relief when there has been deliberate breach of the 

contract by the defendant. a 2 , 

In Waryam Singh v. Gopi Chand*, the plaintiffs who claimed specific perfor- 
mance urged in the trial Court that the defendants who had agreed to sell 200 
Kanalsofland in certain specified numbers having proved to be owners of 2/grd of 
the land, must be directed to make good the deficiency from other land belonging to 
them in the village. This contention’ was not pressed in the High Court. But it 
was claimed in the High Court for the plaintiffs that there was a case for the appli- 
cation of section 15. For the defendants it was argued that the plaintiffs could not 
have the benefit of this provision, as they did not make a prayer in that regard in 
the plaint or during the trial in the Courts below. But in fact the plaintiffs had 
made an’application at the time of arguments in the trial Court: Bethat as it 
may; ing the arguments of Counsel the Court observed: ` 


“I cannot find anything in section 15 of the Specific Relief Act, or any other 
provision of the law, limiting action under section 15 to any particular stage of 
the preceedings. It seems to me that it is open to the plaintiff to relinquish 
his claim to any part of the property in suit on the conditions specified in section 
15, at any time before the suit is finally decided by the Court of Appeal.” 


The Court held that there were no equities in favour of the defendants in that case 
that woud justify the refusal of the equitable relief under section 15 in favour of 
the plaintiffs and granted the plaintiffs the relief under section 15. 
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This decision was approved by the Supreme Court in Kalyanpur Lime Works v. 
State of Bihar}, In that case the trial Court had granted specific performance of 
a contract for lease to commence from 1st of April, 1948. The original contract 
for lease was for a period of 20 years, the lease to take effect from at April, 1934. 
The State of Bihar which had entered into the contract, was not in a position to 
grant the lease as originally contracted. The High Court reversed the decree of 
the lower Court, as in effect the agreement between the parties was reconstructed 
by the decree. At the time of hearing of the appeal before the High Court, relief 
under section 15 was prayed for. But. that was not granted in the view that the 
plaintiffs had not relinquished all further claims and were not ready and willing 
to perform their part of the contract and were asking: for more than they were 
entitled to. The Supreme Court referring to the application of the plaintiffs in 
the ap te Court pointed out that there was no doubt whatever that the plaintiffs 
had. o to relinquish all claims to further performance and compensation and 
observed : 


‘ The plaintiff’s learned Counsel has asked for that relief in the course of his 
arguments and he has made it clear that he insists on no further performance, 
nor does he claim any compensation for any period prior to the execution of the 
leases. Relinquishment of the claim to er performance can be make at any 
stage of the litigation. See Waryam Singh v. Gopi Chand?,. We think, therefore, 
that subject to what we are going to say on the last point, the plaintiff can claim 
relief under section 15 of the Specific Relief Act.” 


After this decision of the Supreme Court categorically laying down that the plaintiff 
could claim relief under section 15 at any stage of the litigation, little is left for foren- 
sic controversy. Even if the observation of Gentle, C.J. in Nar v. 
Madhkavazya?, could be considered as laying down that the option must be exercised 
at the stage of the trial itself, after a declaration of the law by the Supreme Court 
as above stated, there is no room for further argument. The decided cases referred 
to above show that the relief had been granted even at the second appellate stage 
for the first time. The decisions are uniform in this regard. Reference may also 
be made to the decision in Dwijendra Kumar v. Monmohan*, In that case the Courts 
below granted the plaintiff a decree for specific performance of a contract of lease 
in respect of 3/4th of the suit pro at the full stipulated rental without any abate- 
ment either in respect of rent or the salami money acting under section 15. It 
was argued for the defendant that specific performance ought not to. have been 
decreed at all. In second appeal while holding that the plaintiff would.be entitled 


to a decree for specific performance and that he had accepted the decree granted by 
the Courts below, it was observed: - 


“ Even if the necessary relinquishment be not inferable from the above circum- 
stances the plaintiff respondent is in no worse position, as his learned Counsel has 
categorically and unequivocally stated before me that his client is prepared to 
relinquish his claim to further performance and compensation, as required by 
the provision in section 15. This is clearly sufficient, as relinquishment for pur- 

of the said section can be made at any stage of the litigation (vide Kalyanpar 
Time Works v. State of Bikar!, approving Waryam Singh v..Gofi Chand®,”’ 


In the present case Porman to the decree of the trial Court the plaintiff had 
deposited the balance of the consideration. No doubt she has been agitating her 
Tight to a conveyance of the entirety of the property. But that does not mean that 
if she is entitled only to relief under section 15, she would still persist on further 
AER of the contract or claim damages or compensation. The option can 

exercised at any stage of the litigation before a finality has been reached. Of 
course the relief is discretionary and the Court may in a given cases refuse the relief 
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at a late stage if-the equities of the particular case justify such a course. The Courts 
below have concurrently held that the plaintiff was entitled to relief under section 15 
and granted her a decree accordingly. No controversy was raised in the lower 
appellate Court as presented now. The plaintiff cannot be said to have 
acceptance of the decree granted if that is all she would be entitled to in law. 
can sce nothing in her conduct in regard to the litigation that necessarily results in 
her forfeiting the discretionary decree already granted, She has chosen to exercise 
her option, at any rate in this Court, withdrawing the second appeal she filed claim- 
ing to be entitled ta a conveyance of the entirety of the property. A distinction 
must be noticed between. the case of a plaintiff who, notwithstanding a decree under 
section 15 claims that the promiser could in fact convey more, and a case of not 
relinquishing further performance or claim for com tion while accepting partial 
performance in the view that the promisor could not perform the contract fully. 
Agitating bona fide in the very suit for specific performance that the contract could 
be performed in fully by the promisor in default, is quite a different thing from non- 
waiver of the claim to further ormance and compensation while accepting relief 
under section 15 when it is found that only partial performance co d be had. 
Section 15 provides primarily against the contingency of a plaintiff accepting part 
a of a contract for the full consideration and starting a fresh litigation 
or compensation and damages for the deficiency or seeking to enforce performance 
against others. It compels this to relinquish all further claims if he would have 
relief under section 15.. The question of a promisee exercising option arises only 
where the situation gets alized finally that he cannot have performance of a 
contract as a whole. In the present case Counsel for the plaintiff has y 
stated before me that in terms of section 15 his client waives all claims to 
performance and all rights to compensation either for the deficiency or for the loss 
or damages sustained by her through the default of the defendants. That- apart 
the plaintiff has in the affidavit in support of her application to withdraw the second 
tee y relinquished all further performance and offered to abide by 
¢ conditions of section 15 for securing the relief thereunder. 


Learned Counsel for the appellants. submits that the grant of the relief íor 
‘specific performance is E and- that the plaintiff in this Court is not 
exercising its discretion for the first time. The Courts below have exercised their 
discretion and it cannot be said that their exercise of discretion is arbitrary or unwar- 
canted in the circumstances of the case. Every. conceivable plea has been taken 
against the plaintiff. The very. contract and receipt of consideration in part was 
denied. There is no unreasonable delay in filing the suit for ific performance. 
The original contracting died shortly after the contract and def ts 2 and 
entered on the scene with full knowledge of the contract in favour of the plainti 
Their alleged payment of the major part of the consideration is after the institution 
of the suit. I see no reason whatsoever for disentitling the plaintiff to the relief 
ander section 15 which was granted by the Court below. 


In the reault Second A No. 453 of 1965 is dismissed with costs. Second 
Appeal No. 1216 of 1965 which is not pressed and withdrawn is also dismissed with 
costs. No leave. 


R.M. Appeals dismisseds 
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IN THE HIGH COURT.OF JUDICATURE AT MADRAS. . 
PRESENT:—Meg, Justice K. VERRASWAMI AND MR. JUSTICE T. RAMAPRASADA RAO. 


T. K. P. R. Ramanatha Chettiar & Bros., Chandra- ` i 
Lorry Service, Vellore «e Applicant* 
y ey AL ’ 


Commissioner Of Income-Tax, . Madras ; i Respondent. 


income-tax Act, 1922 (Central Act XI of 1922), section 26-A. Registration of 
Sirm—Assessee-firm plying own lorries with permits standing in the names of 
origital owners—-Partnership, whether Illegal. ` ` PE 


Motor Vehicles Act, 4939 (Central Act IV of 1939), section 42. 


The assessee-firm plied lorries which it owned with permits not transferred to- 
its name but continuing in the names of the original owners. The Tribunal refused. 
renewal of registration of the assessee-firm on the ground that the assesseo-firm. 

engaged itself in an unlawful activity in operating the lorries without valid permits 
which was prohibited by section 42 of the Motor Vehicles Act, 1939. Ona refer- 
ence, to the High Court, a 


Held, that though the asseasee-firm was the owner of lorries and operating them. 
‘the partnership cannot be regardéd as illegal merely because the permits in regard 
to them stood in the names of original owners, and, therefore, the assessee-firm 
was entitled to registration. i 

Roference under section 66 (1) of the Indian Income-tax Act, 1922. 


__ Nos. 768 of 196465 and 769 of 196465- (I. T, A, No. 9536 of 1962-63) 
(Asgessment year 1960-61) and 1. T. A. No. 5618 of 1963-64 (Assemont year $962- 
63 respectively) on its file for decision in the following question of law viz., > - 


(7) Whether on the facts and in the circum stances of the case, the refusal 
of registration under section 26-A of the Indian Income-Tax Act 1922 to the 
assossee firm for tne assesament year 1960-61 is justified in law ? 


- (i) Whether on tne facts and in the cicumstances of the case, the refusal 
of registration under section 185 (1) (a) of the Income-Tax. Act, 1961 to the 
assessoo firm for the assessment year 1962-63 is justified in law. | 


K. Srinivasan, Meenakshisundaram and K. S. Rajappa, for Applicant. 


F. Balasubramanyan and J. Jayaraman, Special Counsel for Tncome-tax, for 
Respondent. : , 7 ' 


The Judgment of the Court was dølivered by 


Veeraswami, J.—The two references pertain to the assessment years 1960-68 
and 1962-63. The Tribunal has found that the assessee-firm plied three lorries. 
during the first year and two lorries during the second which they owned but with 
their permits not transferred to them but continuing to stand in the names of the 
original owners. Upon those facts, the Tribunal was of opinion, agreeing with the- 
Commissioner of Income-tax, that inasmuch as the firm operated the lorries without 
valid permits which was prohibited by section 42 of the Motor Vehicles Act, the firm 

ged itself in an unlawful activity, namely, the running of the lorries withovt a 
valid permit. On that view the registration of the firm which was granted by the 
Income-tax Officer and subsequently renewed by him stood cancelled. The common. 
question in this reference is : 


i eather on tho facts and in the circumstances of the case, the refusal of renewal of registra- 
on under section o Income- ; to the assessee-firm for the assosamoent years, 
1960-61 and 1962-63 is justified in law?” s á 
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, Our attention has been invited to an unreported judgment of the Supreme 
Court in Civil Appeal No. 1453 of 1966 and it is contended that in view of it, the 
Tribunal’s order can no longer be sustained. In that case, which went up to the 
Supremo Court, the view taken by this High Court in Viswanathan v. Shanmug ham 
was that a benamidar of certain motor vehicles, representing himself to be the owner, 
falsely obtained the permits in his name, and allowed the trus owner, who . had no 
permit, to conduct the actual business and this was a flagrant violation of the basic 
requirements of the Motor Vehicles Act and of its scheme. The Supreme Court 
did not accept that view and considered that Varadarajfulu Naidu v. Thavasi Nadar 
was wrongly decided. The decision of the Andhra High Court in Chavali Venkata- 
swami Y. Chavali Kutayya® which hadtaken a view. similar to the one in Viswanathart 
v. Shanmugham! was also dissented from. The Supreme Court in doing so observed : 

“ The learned Counsel for the respondent saya that any rate the Act does not contemplate per- 
sons applying for permits benami In India benami transactions are recognised and not frowned 
upon (See Gwu Narayan v. Sheolal Pe E ii Commissioner of IncOme-tax, Gigarat v. Abdul 
Rahim & Co.*it was held by this Court registration of the p deed under 
section lator Income-tax Act) 1922, cannot Oe on: the ground ‘that K waa the 
&enamidar oT . 


We see nothingin the Act which expressly or by implication bar benang iamsciods or persons. 
owning buses berami and applying for permits on that basis 

The principle of the judgment of the Supreme Court jit aired to would clearly 
be applicable to the instant references. Though the firm was the owner of the lorries 
aad operating them, the partnership cannot be regarded as iliogal morely because the 
permits in regard to them stood in the namo of their original owners. That conclu- 
sion is inescapable in view of the decision of the Supreme Court in the Civil Appeal. 


The question in the two references are answered in favour of the assessees with 
costs. Cotnsel’s fee Rs. 250 one set. 
T.K.K. —— Answered accordingly. 
‘IN THE HIGH COURT OF JUDICATURE AT MADRAS.’ 


(Special Original Jurisdiction. ) 
PRESENT :—MR. JosTidgE A. ALAGIRIEWAMI. 


The Workmen of the Jawahar Mills, Salem.represented by the 
Secretary, The Salem District Mills Worker’s aoe Jawahar ; 
Mills, Branch, Salem l l .. Petitioner” 
D. 


The Management of the Jawahar Mills Ltd., Salem, and e P .. Respondents, 
Industrial Disputes Act (XV of 1947), section 2 (ky and (s}—Non-employment o oo 
who ts not‘ workman ” as defined tn ths Act—If can from subject-matter of an “* t jaf 

dispute. 3} | 

Even if there is a community of interest between workmen and a person, who- 
is not a workman, the question of non-employment of the latter cannot form the 
subject-matter of an industrial dispute. ‘The industrial Disputes Act is intended 
to deal with the problems and welfare of workmen as definedin the Act and not 
with the welfare or the employment or the non~Employment of persons who are 
not workmen. It would be wholly contrary to the purpose of the Act and its 
aa to hold that such a dispute can form an industrial dispute-and can be referred 

_for adjudication by the Labour Court, It is totally outside the scope of the Act. 


Assam Chah Karmachari Sangha v. Dimakuchi Tea Estate,(1958) S. G. J. 697: (1958) 
S.GR 1156 : AIR. 1958 S.C. 953 : (1958) 1 L.-L. J. 500, Foll. 
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Petition under Article 226 of the Gonstitution of India praying that in the 
circumstances stated therein, and in the affidavit filed therewith the High Court 
-will be pleased to issue a writ of certiorari calling for the records connected with 
the order of the Labour Court, Coimbatore in I.D. No. 1 of 1967, dated 27th May, 
1967 published in pages 10 to 13 of the Fort St, George Gazette, dated 14th June, 
1967 and quash the same. 

S. Ramastoami, for Petitioner. 

M., R. Narayanaswami, for first Respondent. 


The Court made the following 


Orper.—The petitioners are the workmen of the Jawahar Mills, Salem. 
One Babu Chettiar, who was working as a spinning master, had his services termi- 
nated by the management from ist January, 1966. At the instance of the petitioners 
the dispute regarding the termination of his services was referred to the Labour 
Court, Goimbatore for adjudication, and the Labour Court has held that there is 
no industrial dispute in this case, as the Union is not entitled to agitate the question 
dened S of services of Babu Chettiar. I think the decision of the 
Labour is correct. One need hardly take the trouble of examining the pro- 
vision explaining the scope of the Industrial Disputes Act. It would be enough to 
refer to the relevant portions of the Supreme Courts judgment in Assam Chah 
Karmachari Sangha v. Dimakuchi Tea Estate), because in the present case Babu 
Chettiar was admittedly not a workman as defined in section 2 (s) of the Industrial 
Disputes Act, though he was a member of the petitioners’ Union as in the case 
before the Supreme Court. The relevant portions in the Supreme Court’s judgment 
are: 


EE E N while we agree that the expression “any person’ 
cannot be complktely equated within ‘any workmen’ as defined in the 
Act, we think that the limitation formulated by the learned Counsel 
for the appellants is much too widely stated and is not quite correct. 
Wer ise that if the expression ‘any person’ means ‘any workmen’ 
within the meaning of the Act, then it is difficulty to understand why the Legis- 
lature instead of using, the expression ‘ any workmen ° used the such wider expres- 
sion ‘any person’ in the third part of the definition clause. The very circums- 
tances that in the second part of the definition clause the expression used is ‘ bet- 
‘ween employers and workmen or between workmen and workmen,’ while in 
the third part the expression used is f any person’ indicates that the expression 
‘ any ’ cannot be completely equated with ‘ any workman.’ The reason 
for the use of the expression ‘ any person’ in the definition clause is, however 
not for to seek. The word ‘ workmen,’ as defined in the Act (before the amend- 
ments of 1956) included, for the purpose of any proceedings under the Act in 
relation to an industrial dispute, a workman discharged during the dispute. If the 
expression ‘any person’ in the third part of the defmition clause were to be strictly 
equated with ‘ any workman,’ then there could be no industrial dispute, prior to 
1956, with regard to a workman who had been discharged earlier than the dis- 

te, even, tho the discharge itself had led to the dispute. That scems to 

the reasons why the Legislature used the expression ‘any n’ in the third 
part of the definition clause so as to put it beyond any doubt that the non-employ- 
ment of such a dismissed workmen, was also within the ambit of an industrial 
dispute. There was wide gap between a ‘ workman’ and ‘ employee” under 
the definition of the work ‘ workman’ in section 2 (s) as it stood prior to 1956, 
all existing workman were no doubt employees; but all employees were not work- 
men. The supervisory staff did not come within the definition. The gap has 
been reduced to some extent by the amendments of 1956; part of the supervisory 
staff (who draw wages not exceeding five hundred rupees per mensem) and 
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those, who were otherwise workman but were discharged or dismissed earlier 
have also come within the definition. Ifan when the gap is completely bri j 
‘workman ’ will be synonymous with employees whether engaged in any ski 
or unskilled manual, supervisory, technical or clerical work, etc. But.till the gap 
13 completely obliterated there is a distinction between toorkmen and xon-workmen and 
that distraction has an important bearing on ths question before us. Limitation (3) as 
formulated by learned Counsel for the appellants ignores the distinction altogether 
and equates ‘ any person ‘ with’ any employee’—past present or future; this, we 
do not think, is quite correct or consistent with the other provisions of the Act. 
“The Act avowedly gives a restricted meaning to the word ‘ workmen ’ and almost 
all the provisions of the Act are intended to confer benefits on that class of persons 
who generally answer to the discription of workmen. The expression ‘ any person’ 
in the definition clause means, in our opinion, a person in whose employment, 
-OT non yment, or terms of employment or conditions of labour the workmen 
as a class have a direct or substantial interest—with whom they have under the 
scheme of the Act a community of interest. Our reason for so holding is not 
Anerely that.the Act makes a distinction between workmen and non-workmen, 
but because a dispute to be a real must be one in which the parties to the dispute 
-haye a direct or substantial interest. Can it be said that workmen as a class are 
direcily or substantially interested ia employment, non-employment, terms of employment, 
or conditions of labour or persons who b to the supervisory staff and are, under provisions 
of the Act, non-workmen or whom the Act has conferred no benefit, who cannot by themseives 
be parties to an industrial dispute and for whose representation the Act makes no particular 
provision? We venture to think that the anstoer must be in the negative.” 


Earlier at page 507 their Lordships give an example and observed: 


“Take for example, another case where the workmen raise an objection to the 
salary or remuneration paid to a manager or chief medical officer by the employer 
but without Gece bee eter for themselves, and let us assume that a dispute 
or difference arises the workmen on one side and the employer on the 
other over such an objection. Ifsuch a dispute comes within the definition clause 
„and is referred to an industrial tribunal for adjudication, the parties to the dispute 
will be the employer on one side and his workmen on the other. The manager 
‘or the chief Medical Officer cannot obviously be a party to the dispute, because ` 
he is not a ‘workman’ within the meaning of the Act and there is no dispute 

him and his employer. That being the position, the award, if any, 
‘Bven, by the tribunal will be binding under clause a Eend, on the parties 
` to the dispute and not on the manager or the chief Medical Officer. It is extremely 
doubtful if in the circumstances stated that tribunal can summon the r or 
the chief Medical Officer as a party to the dispute, because there is no dispute 
between the manager or chief Medical Officer on one side and his employer on 
the other. Furthermore, section. 36 of the Act does not provide for representation . 
of a person who is not a party to the dispute. If, therefore, an award is made 
by the tribunal in the case which we have taken by way of illustration, that award, 
though binding on the employer, will not be binding on the manager or chief 
Medical Officer. It should be obvious that the Act could not have contem- 
Plated an eventuality of this kind, which does not promote any of the objects of 
the Act, but rather goes against them.” l 


‘The last portion of the judgment of the Supreme Court in the earlier extract is 
clinching as far as this question is concerned. On behalf of the petitioners it was 
sought to be argued that what is important is the community of interest between 
the workmen on the one hand and the employment or non-employment of any 
person (though not a workman) in which they are interested on the other and that 
the workers are interested in having a good spinning-master, and that is the com- 
amunity of interest between the spinning master and the workers in the mills, 
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Reference is made to be minority judgment in the Supreme Court case, where 
Sarker, J. observed at page 524: mee j 


“Tf this is sufficient interest to constitute an industrial dispute, I fail to seen 
why the workmen. have no sufficient interest in a disputein which they claim that 
a forman who is particularly rude and brutal in his behaviour should be removed 
and should have a more human foreman. . This is. surely a matter in which ‘the 
workmen raising the dispute have a personal and immediate interest and not, 
as in the last case, an interest in theiprevention of something happening in.future, 
which conceivably may never happen at call. Such an ‘interest is plainly 
nearer to the ordinary kinds of interest, than the interest in solidarity. of labour 
oT in the prevention of future harm which in the preceding paragraphs’ have 
been found ‘to be sufficient to sustain in industrial dispute. The dispute ‘last 

‘Magined would undoubtedly be an industrial dispute ifthe foreman was a work- 
man, for then it would be entirely within the definition of an industrial dispute. 
Now-suppose the foreman was not a workman, Can it-be said that then the dispute 
would not be an industrial dispute? Would the interest of the workmen th: the 
dispute be any the less or in any way different because the foreman whose dis- 

missal was demanded was not a workmen ?: I conceive it impossible to say so. 

Therefore, if interest is the test, the dispute that I have imagined would. have to“ 
be held to be an industrial dispute whether or not the foreman concerned was a 
workman. i oe Pan oa, 


Now, assume that the dispute did not arise out of demand for the dismissal of 
a foreman. But against his dismissal on the ground that he was a particularly 
kind and sympathetic man and the workmen were happy under him. In such 
a Case the interest'of the workmen in the dispute would be thesame as their interest 
in the dispute demanding the foreman’s dismissal. They would be demanding 
his reinstatement in their own interest; they would be demanding it to make sure 
that their work would be easy and smooth and that they would be happy ‘in the 
discharge of it. Such a dispute therefore also has to be held to bean industrial 
te and, as'in the last case, it would make no difference for this purpose 

. that the foreman concerned was not a workman. i we ean 
_,_ If this is right, as I think it is, then similarly the dispute concerning the dis= 
- Missal of Dr. Banerjee would be an industrial dispute for thé workmen, have suffi- 
vient personal and immediate interest in seeing that they have a doctor of their 
"liking to look after them. It is indeed the case of the workmen, that by his devo- 
- tion to duty and good behaviour Dr. Banerjee became very popular with the 
workmen. Whether the contention of the workmen is justified or not and whether 
it would be upheld by the Tribunal or not, are wholly different matters and do- 
not affect the question whether in an industrial dispute the workmen must be 
interested. It is enough to say that I find no reason to think that the appellant 
has interest in the dispute concerned the dismissal of Dr. Banerjee. Therefore, 
I would hold that even if it is necessary to constitute an industrial dispute that 
workmen must have in interest in it, the dispute before us is one in which the appel- 

lant have a direct and substantial interest and it is an industrial dispute.” 


But this goes quite contrary to the view of the majority and cannot be taken to lay 
down the law correctly. I may also refer to a decision of a Bench of this Court in 
Vijayakumar Mulls Lid. v. V. M- National Worker's Union}, where the dispute was 
with regard to the non-cmployment of a person, who was admittedly a workman. 
Even there the Bench ‘took the view that the question whether the other workers 
have a direct or substantial interest in the non-employment of the person will 
depend upon the facts and circumstances of the case, and on the circumstances of 
that casé they came to the conclusion that his services in the matter of time-keeping 
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are % intimately connected with the work of the industrial workers that one can 
easily say that the workers as a class are directly and substantially interested in the 
non-employment or employment of that person. Thus, it is obvious that even 
where dispute relates to the employment or non-employment of a workman, 
he and the other workmen raising the dispute must havea community of interest. 
It follows with even greater force that even if there is a community of interest between 
workman and a person, who is not a workman, the question of non-employment of 
the latter cannot form the subject-matter of an industrial dispute. The Industrial 
Disputes Act is intended to deal with, the problems and welfare of workmen and 
defined in the Act and not with the welfare orthe employment or the non-employ- 
ment of persons who are not workmen. It would be wholly contrary to the pur- 
pose of the Act and its spirit to hold that sucha dispute can form and industrial 
dispute and can be referred for adjudication by the Labour Court. It is totally 
outside the scope of the Act. The writ petition is therefore dismissed. No costa. 


V.K. — Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
i PRESENT :—Mnr. Justice M. NATESAN. 
Sri Nagama Naicker and another .. Appellants* 


D. . , 
Ponnuchinnayyan, alleged adopted son of. Chitrasenan Naicker, 
Velampatti, Emakkalapuram Village, Dindigul Taluk .. Respondent, 
Hinda Succession Act (XXX of 1956), sections 14, 10 and 19—Co-widows of deceased 
intestais succesding to the estate—Nature of estate taken—If take jointly with right of 
servivorship. - ye 
It is no doubt true that under the Mitakshara System of Hindu law as it existed 
earlier the co-widows of a. Hindu dying intestate succeeded to his estate jointly 
with rights of survivorship among them. But onthe coming into force of the du 
Succession Act, 1956 their joint tenancy becomes converted into a tenancy,in 
common’in equal shares to conform to the full rights of ownership and the rules 
, of succession contained in sections 10 and 16 of the Act will-apply to their 
‘On the death of one of the co-widows, after the coming into force of the Act, 
- her heirs under the provisions of the Act succeed to her share in the property. 


Under the Hindu Succession Act, 1956 a joint estate is not retognised as section 

19 of the Act would show. Hence the coming into force of the Act the 

- position óf co-owners’ that have succeeded to añ estate is that of co-tenants in 

respect of their respective shares to. which they have absolute'-right unde? the 
Ach e a 2 aa 

`- The rule of survivorship among co-widows, though not expressly taken away 

_, by the Act, cannot operate as it is incompatible with the absolute heritable estate 

conferred under the Act and under section 4 (1), the provisions of the Act has an 


t 


overriding effect. o, TE AE S D i 4 

a (Earlier-case-law discussed—Effect of sections 14, 15 and 16 explained). ı 
` Appeal against the ‘decree ‘of the Subordinate Judge, Dindigul; `ih: Appeal 
Suit No. 8 of 1962 preferred against the decree of'the District Munsif of Dindigul 
‘in Origi Suit No. 226 of rg60: 8 ieee oe tee US 
"ORM. Balasubramaniam and S. Kalandaivelu, for Appellants, 
`= KS. Desikan and. Raman, for Respondent. 
aad The Court delivered the following | | : = 
-  Jóvowenr.—Defendants 3 and 4 have preferred this second appeal from the 
concurrent decision of the Courts below giving the plaintiff a decree fop partition 
and separate possession of a'5/8th share in the suit properties. 


"SA. No. 17m of 1963. 8, 4 dst December, 1967, 


A ë f- 


4 
. 


ʻa" 
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The suit propérties originally belonged to one Chitrasenan Naicker, who died 
in May 1953, leaving behind him three widows, defendants 1 and 2 in the suit, and. 


With reference to the possession of other items of properties’ certain other persons 
defendants 5 to 7, were impleaded as parties. They have remained ex parts and no 
question arises with reference to those items. In ‘answer to the plaintiff's claim, 
it was contended by defendants 3 and 4 that items 1 to 3 were jungle lands in 
Sirumalai Hills and were sold to them by Chitrasenan Naicker himself orally for a 
consideration of Rs. go in May, 1953 and that ever since, they were in enjoyment of 
the lands. They pleaded that the sale was for family benefit and necessity and that 
they had effected improvements for considerable amount to the roperties. Defen- 
dants rand 2 by their written statement supported the claim of defendants 3 and 4, 
besides disputing the adoption. But at the trial defendants 1 and 2 also remained 
ex parte. first def t died pending suit and the plaintiff as heir claimed her 
interest in the suit properties also, and he has been given a decree in all for. fee 
share. There has been no discussion before me as to the uantum of share which 


July, 1960 and so, no question as to adverse poreaen can arise by virtue 
possession of items 1 to 3 by defendants 3 and 4. The contest in the Case WAS as 
to the truth and validity of the oral sale of items 1 3 cane by defendants 3 and 4. 

c evidence, have come to the 
conclusion that the oral sale is not true. They have found that defendants 3 and 4 
did not enter on the poaséssion of the disputed items before 1959, and that ' they must 
have entered on the properties long after the death of Chitrasenan Naicker by some 


collusive ts with the widows defendants 1 and 2. It has also been. 
found that the Baia must have been worth about Rs. 1 500 at the time of the 
all sale for Rs. 90. The ing against the oral sale on ample and substantial 


evidence is not amenable to reconsideration in second appeal, 


-~ In second appeal as a question of law the learned Counsel for the appellants 
contends, that the plaintiff cannot claim more than half share in the suit properties 
as Act XXX of 1956, according to Counsel does not affect-the law of survivorship 
under which co-widows of a u took his property. It is submi that the 
Act does not specifically abrogate or Pe decom the ade of joint tetiancy and ‘survi- 
vorship under which the co-widows of a u took his properties. The t 
is that as long as the second defendant, the surviving co-widow, is alive 'and'is not 
claiming the properties in the ion of defendants 3 and 4, the plaihtiff Ginnot 
claim shares in © properties by inheritance on the desth of the o two widows 
and his share must imited to his half share is poi 
not ‘argued in the Courts Below. However, it cing. 

ure question of law. But there is an obstacle to the appellants claimihg aniy relief 
in the second appeal as framed relying on the sccond defendant’s title, asmimir 
that the contention could be maintained. The second defendant has hot beer made 
a party-respondent to the a ; The plaintiff has been given a decree against 
her. Admittedly even, the title to the Property isin her. It may be that the appel- 
lants are in ion, but they could maintain that posiession oily óh her having 


any 
tightor OF CEH ag lits frorn her; te fight out her -case an 
havo'the bénefit'uf it, The plea is only in the nature of jes'titie nd it falls with 
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the decree against her which has become final. However, I shall consider the point 
raised. Jt has been made a ground of second appeal. The question is an interest-- 
ing one, though not difficult and deserves examination. But the matter, I find is 
not res integra. 


On this question, we Gave first the decision in Snndaremmal v. Sadaswa Reddigr} 
no doubt a de ecision of a single Judge, but of weighty authority, of Ramachandra 
Ayyar, J., as he then was, A point was raised in that case that as the co-widow 
took a joint estate, a suit in ejectment by one only of the co-widows could not be 
maintained, Dealing with the contention, the learned Judge observed at page 350: 


“ Under the Hindu Succession Act a joint estate is not recognised as section rg- 
of the Act would show. I am therefore, of opinion, that after coming into force 
of Act XXX of 1956 the position of co-widows is that of co-tenants in respect of 

‘absolute right to which they are entitled under the Act. Ifso much is conceded 
the rest becomes casy. The plaintiff will be in the position of a co-tenant in 

to her oe estate which was vested in her absolutely by the passing 
of Act XXX of 1956. It is well settled that a co-tenant can in her own right 
institute a suit for the ejectment of a trespasser.” 


Again in Rathinasamy v. Nagammal®, the learned Judge, Anantanarayan Ja, 
the present Chief Justice, as he then was, applied section 14 (1) of the Hind Buo 
sion Act to co-widows. In that case two widows of the last male-holder, who died 
in £931, entered into an arrangement inter se between themselves, one of the widows. 
a certain Poornathachi, takmg the property conctrned in the suit for her life time.. 
The property had to go to the co-widow anti her daughter after her. The widow, 
‘Poornathachi who took the property for her life, died after the Hindu Succession 
Act came into force, settling the p nin she got under the arrangement, in favour 
of athird person. It is the vali of this settlement after the lifé time of 
Poornathachi that was canvassed: Of course the question mooted was not whether 
section 14 of the Act would at all ap ly; but whether section 14 (1) or section 14 (2) 
applied on the facts of the case. o Courts below had negatived the application 
of section 14 (1) of the Act in the view that the widow had by her own ‘volition 
éntered into an atrangement restricting her interest in the'property for her life.. 
Tho learned Judge upholding the stttlement referred to sédtion 14 (1) and observed 
thus (at page 134): 
“In thís view, it is clear that thotigh the two widows entered into some kind 

of a t for the convenient enjoyment of the estate of the late Singara i 

Konar, oomathachi was in legal possession of at least her half share’ or interest 

in the suit property absolutely at the time of her death. 


REEI TEE EE TE In this view, Poornathachi would Become the absolute 
owner «GE her undivided half interest in the suit- Ope at the ome Act XXX of 
1956 came into force.” 


‘The contention of Mr. K. N. Balasubramaniam, the learnéd Advocate for the 
apptllants, is,that there is no indication it the Act Whether the right of survivorship- 
as betwéen the co-widows should contihue'or dot after ‘the “Act. My attention 
“was drawn by the'learned Counsel to section 4 of the Hindu Sticcession Act, which 
enunciates the overriding effect of the ‘Act and it ‘was submitted’ that‘it. décs tot 
‘affect the óperatión of survivorahip between ¢o-widéwa. Learnód‘ Counsel ool et 
‘that the rule Of survivorship as between co-widows'was not a rule of statitéry Ws, 
for section 4 (1) (6) to apply. Only under sectioti 4 (7) (b) laws inconsistent with 
the provisions of the Act ceased to apply. “Under section“4 (1) (a) except as other 
wise ekpressly provided in the Act, any text, rule or interpretation of Hindi Law or 
‘any Custom or usage as part of that law in force immediately before the commence-- 
ment ‘of the. Act shall cease to have effect,-with reference to any matter for which. 
a provision is made in the Act. Learned ‘Counsel submitted that no. provision: has- 
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‘been made in the Act for cessation ofthe rule of survivorship amongst co-widows for 
section 4 (1) (a) to apply. Section 19, which deals with the mode of succession, of 
two or more heirs and provides for co-heirs taking as tenants-in-common and not 
as joint tenants, it is contented, is only prospective. But the argument, in my view, 
dgnores the nature of the interest which a co-widow took in her husband’s property 
prior to the Act and the impact of section 14 of the Act on that interest. Section 14 
to the extent it‘operated provided for no implied exceptions. The overriding effect 
and full operation of section 14 (1) which enlarged the limited estate conferred 
Hindu Law on a woman to full ownership was restricted only by sub-clause B 
-of the section, Secondly, sections 15 and 16, which lay down rules, of succession 
to the property of a female Hindu dying intestate and to the order of succession and 
the manner of distribution among heirs of a fomale Hindu has overriding effect not- 
withstanding any text, rule, or interpretation of Hindu Law or Any “custom or 
usage of Hindu Law. 


Now let me examine the characteristics of the estate taken by co-widows, the 
‘property they had therein, to fix the impact of the Act thereon. The nature of the 
estate taken by the co-widows in thus defined in the recent decision of the Supreme 
Court, in Karpagathacht v. Nagarathinathachi'. 

“Under the Hindu .Law’ as it stood, in 1924, two’ widows inheriting their 
husband’s properties took together one estate as joint tenants with rights of 
survivorship and equal beneficial enjoyment. They were entitled to enforce a 
partition: of those properties so that each could separately possess and enjoy the 
portion allotted to her.......... Neither could without the consent of the other 
enforce an absolute Partition of the estate so as to destroy the right of survivor- 
ship. But by mutual consent they could enter into any arrangement regarding 
their acne rights in the pooperus during continuance of the widows estate, 

nT Rane Re peat eet ete bets ae The interest of each widow in 
the properties inherited by her was property and this property together with 
the incidental right of ewig iba could be lawfully transferred.............. 
wa Sires E Wea oelo Se ase Dee eis aren baad nua tee ' The widows were competent 
; o E sang pro ‘and allot separate portions to each, and incidental] to 
could agree to relinquish her right of survivorship i in the 

APA R aes to the other.” 


Prior to the Hindu Succession Act, where a Hindu died leaving i two or more widows, 
they took the estate jointly rand even when in joint possession, any of them could 
alienate her undivided - ‘interest in her hushand’s property. But she had ‘only a 
limited interest, her interest did not enure beyond her life. Each of the widows 
could deal as she pleased with her own Life interest. But she cannot alienate any 
part of the corpus of the estate by gift or will so as to prejudice the r ts of the 
widow or a future reversioner. Together’ acting, the ws could 
burden the reversioner with debts incurred for legal necessity. A close examination 
would show that the joint estate with rights of surviyorship assigned to co-widows 
inheriting their husband’s estate is just a consequence of the limited estale which a 
Hindu, woman took in her husband's. property prior to the, Act. ` The co-widows 
took the property of their husband as a single heir, in a sense the husbánd’s persona 
was said to continue, iw his widows and ‘naturally all the widows together took his 
property as one estate, ; As long as tho. last of the Widows survived, the husband’. 
‘brothers or reversionary heirs had no interest in the estate. Their was a Spes succes 
sonis: Succession 0 ed only on the death of the last of the ‘widows, In Bhug- 
swandecn Doobey v. ‘Mima Bose®, in the head-note tho following, passage occurs: 
1 . Where a childless Hindu dies, leaving two_widows surviving, they succeed 
- by inheritance to their Husband’s property as one estate in co- , with a 
t of survivorship; and there can be no alienation or testamentary by one 
widow without. the concurrence, of the other.” 
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Therein in the course of a detailed judgment Sir James William Colvile, J., observed 
at 515 and 516: i 
“ For the estate of two widows who took their husband's property by inheri- 
tance is one estate, The right of survivorahip is so strong when the survivor 
takes the whole property to the exclusion even of, daughters of the deceased 
WIDOW eters wes he arte erm ae They are, therefore, in the strict sense, coparcencers, 
and between undivided coparceners, there can be no alienations by one without 
the consent of the other.” 


But manifestly the interest of the co-widows in their husband’s estate is proprietory, 
though limited. Joint tenancy comes in when there is a vesting of lands on two or 
more persons in such a Manner as to impart to the property with respect to all other 
persons than the persons in whom they vest the properties of single owner. As 
between themselves, the persons, who takes as joint tenants, have.separate rights, 
but as against every-one elac, they are in the position of a single holder. While 
the widow or widows, if there is more than one, représented the entire estate, stil] 
under the Hindu Law as it prevailed, succession had to be traced only from the last 
male holder, The rule of survivorship which existed between co-widows really 
follows from or is the practical result of the fact that on the coming to the end of 
the life estate of one widow succession will once in have to be traced to the’ 
husband, when the surviving widow or widows take the property. 

In Fijopanba Bayi Saiba v. Kamakshi Bayi Saiba}, it is stated ; 

A partition converting the joint estate into an estate in severality, whenever 
either of the widows choose to insist upon it, quite incompatible with the right 
of survivorship to the whole property arising out of the joint estate for life and the 
surviving widoto or widows being the nearest heir or heirs of the husband, (italics mine) ” 

In Sarkar, Hinds Law, 8th Edition, at page 579, the principle of survivorship 

is thus explained: 
'- “Tt is no doubt true, that when the male heirs, take the Hindu widows’ estate, 
. the share which may on partition, be allotted to any one of them, will, on her 
death, during the life time of the others pass to the latter as being the then next 
taker or reversionary heir of the last male owner. : 

But this devolution is mistaken for passing by survivorshif and’ consequently 
the tenancy of the female heirs is deemed to be an inseparable joint-tenancy in 
those casea in which they take the widow’s estate-according to the Dayabhaga.” 

‘Whatever the incidents may be with reference to the property inherited by 
<o-widows, whatever may be the Imitation placed on it, clearly the interest of a 
co-widow in the property which she takes on the death of her husband, is certainly 
proprietory in ¢ -—see—Karpagathacht v. Nagarathinathachi®, The property 
held by a co-widow is indubitably property falling under section 14 (1) of the Hindu 
Succession Act, even as the property taken by a single widow on inheritance to her 
husband. As each wife is equally entitled to succeed to her husband, all the wives 
take together as a single heir with survivorship. 

‘The singular number ‘ wife’ in the text of Yagnavalkya, singifies the kind : 
hence if there are several wives belonging to the same or different classes they 

. divide the property according to the shares prescribed to them and take it.” 


The Explanation defining property for purposes of section 14 (1}i8 very compre- 
hensive in its scope and includes property acquired by a female Hindu by inheritance, 
devise, partition, etc. The Explanation includes property acquired in any other manner 
whatsower. It cannot, in the face of the wide definition of property, be contended 
that the property held. by co-widows, considered from the stand point of each one 
of the co-widows, is not property falling under section 14 (1) of the Act. If they 
a A I SE aE IR RS a ra a nc 
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are possessed of the properties as the word possessed has been interpreted in several 
decision recently, that possession will certainly attract the operation of section 14 (1) 
of the Act. Section 14 (1) predicates two requirements for the enlargement of the 
estate held by a female Hindu; (f) the property must have been acquired by her 
before or after the commencement of the Act and (#) it must be possessed by her. 
Where the acquisition confers on her only a limited estate, the Act enlarges it.and 
confers on her full ownership in the property. The limited ownership given to a 
female owner under Hindu law is converted into an absolute estate with all powera of 
disposition. The widow’s estate becomes an absolute estate in her hands inheri- 
table by her own heirs, and not reverting to the heris of the last male holder. ` 


The estate, thus, englarged in her hands if it has been undisposed of by her 
devolves on her heirs according to sections. 15 and 16. Succession to property 
of the female dying intestate has, therefore, to be traced under sections 15 and 16. 
The rule of survivorship among co-widows ae expreasly provided inst, 
cannot operate as it is incompatible with the absolute heritable estate apy aia 
As provision for succession to the widow has been made, the over-riding effect of 
section 4 (1) comes into operation. As pointed out earlier, survivorship among 
co-widows comes in as an incident of the limited ownership of the Hindu widow. 
Prior to the Act on the death of the co-widow whatever interest she had, survived, 
to the co-widow, as the co-widow was the husband’s next heir. The Act has not 
only enlarged of the estate of the Hindu widow, but also provided for succession to 
the estate of the widow making her a stock of descent for property inherited by her. 
So, any teat ,rule or interpretation of Hindu Jaw‘in force before the Act has to yield 
before the Act operating in the manner provided theremin. Section 4 (1) (a) has to 
be applied so as to make the express provisions of the Act effective. oVisions 
have been made against survivorship by section 15 and the operation of section 15 
has been facilitated by conferring an absolute heritable estate on the widow and 
making her the full owner by section 14 (1) of the Act. 


It follows that on the coming into force of the Hindu Succession Act (XXX of 
1956) two or more female heirs taking jointly with rights of survivorship become full 
owners; their joint tenancy becomes converted into a tenancy in common in equal 
shares to confoim to the full rights of ownership and the rules of succession contained 
in sections 15 and 16 of the Act. On the death of a co-widow after coming into 
force of the Act, her heirs under the provisions of the Act succeed to her share in the 
property. ee i a p 

In the circumstances, the three widows of Chitrasenan Naicker became fill 
owners of the properties they inherited on the death of their husband, and became 
‘tenants-in-common. When Pappamimal died in 1959, there was no survivorship 
to her interest by the other.co-widows. The plaintiff inherited as her heir. Even 
so, the plaintiff inherited the share of Kuppammal, who died pending suit. It 
follows that defendants 3 and 4 cannot rely upon the existence of any outstanding 
interest in the properties in the second defendant in excess of her own share by her 
surviving her co-widows. E E 


The only other question that calls for consideration is the clam for mprove- 
ments put forward by defendants 3 and 4. The trial Court has estimated the improve- 
ments that could be related to the plaintiff’s share at Rs.750. The plaintiff became 
a maior only in 1958 and it is pointed out that any improvements made must have 
been earlier. ‘They were trespassers and the finding is that théy had no good faith 
as they were. fully aware of the fact that the plaintiff was the adopted son of 
Chitrasenan Naicker. They were trespassers on’ the property with the acquies- 
cence of defendants I-and 2, who the learned Subordinate Judge observes were 
more interested in seeing that the plaintiff got nothing. They had been on the 
Boray from 1955 and the plaintiff had claimed no mesne profits prior to suit. 

¢ has been content with the profits pendents lite, Having regard also to this aspect 
of the matter, the Courts below rightly negatived the claim of defendants 3 and 4 
for improvements. : - 


~ 


In the circumstances, the second appeal fails and it is dismissed with costs. 
No leave. 


R.M. = A . Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mk, Justia K, VEERASWAMI AND MR. JUSTICE A. ALAGIRISWAMI. 


Chinna Varaguna Rama Pandian and others -» Appellanis* 
5 . 


Chelladurai alias Thiruvarasu Pandian and others .. Respondents. 


Madras Estates (Abolition and Conversion into Ryotwari) Act (XXVI of 1948), sectior 
42° (1)—Period of limitation prescribed under—Scops of. - 

Section’42 (1) of the Madras Estates (Abolition and Conversion into Ryotwari) 
Act, 1948, no doubt prescribes a period of limitation of six months from the date 
of the deposit for making a claim out of the compensation amount. But this 
period of limitation has nothing to do with particular parties, but deals only with 
claims to or against the compensation amount. The time limit, therefore, applied 
with reference to the claim to or against the compensation amount and not 
against any person or party. -Where certain maintenance holders weie impleaded 
parties before the Estates Abolition Tribunal as a consequence of which it became 
necessary to re-allocate the quantum of shares in the compensation, the Tribunal 
has jurisdiction not only to do so but also to direct the restitution of the excess 
amount drawn by the parties earlier. No question of limitation under section 
42 (1) of the Act could arise in such- cases. 


Appeal against the Decree of the Estates Abolition Tribunal of Tirunelveli 
in O.P. No. 4 of 1960. 


K. Parasaran, for Appellants. 


R. Sundaralingam, The Additional Government Pleader, N. Sivamami and 
V. Narayanaswami, for Respondents. no og 


The Judgment of the Gourt was delivered by 


Vesraswami,.F7.—The only substantial point that arises in the appeal is one of 
limitation. “The Sivagiri estate was notified and taken over with effect from grd 
January, 1951, under.the provisions.of Madras Act XXVI of 1948. Respondents 
1 and 2, who are the illegitimate sons of the principal landkolder, applied by O.P. 
No. 167 of 1951 for maintenance. The principal landholder, who was the only 
party impleaded, opposed the claim under section 42, and successfully. Against 
the order of the Tribunal dated gth August, 1954, rejecting the claim, the respondents 
filed S. T. A. No. 138 of 1954, which was eventually allowed by this Court on 25th 
January, 1960. In the meantime, on 16th August, 1955, the principal landholder 
died and his legal representatives were brought on record in the appeal. This 
Court was of the view that the respondents in view of a special custom, were entitled 
to maintenance. Sse Chelladorat v, Chinnathambiar’, On that view of the right of 
the respondent to get maintenance, this Court remitted the original petition filed 
by them for fresh disposal by the Tribunal: On 22nd July, 1961, the respondents 
filed I.A. No. 303 of 1961 by which they prayed to implead the present appellants 
as respondents in the original petition. The appellants are the sons of the land- 
holder previous to the principal landholder and are maintenance holders recognised 
by the provisions of the Act. Eventually, the claim for maintenance by the respon- 
dents was allowed on 27th November, 1961. In doing so, the Tribunal not only 
reallocated the quantum of shares the appellants and the respondents would each 
be entitled to out of the compensation deposited, but also directed that the excess 
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drawn by the appellants prior to 27th November, 1961, should be restituted. 
The appeal before us is from that order. : : 
+ Ag we mentioned earlier, the only point raised for the appellants is that the 
order of the Tribunal in so far.as it related to restitution of the excess drawn out of 
the compensation by the appellants cannot be supported as the respondent’s claim 
to maintenance, vis-a-sis the appellants, can be regarded as haying been made only 
on 22nd July, 1961, when the respondents made the application to implead the 
appellants as party respondents in that claim for maintenance. The Tribunal did 
not accept this view. It said that there was no question of limitation because the 
respondents came forward with’ their claim as early as 1951, and those petitions 
were still pending. The Tribunal added that the fact that some of the objectors 
were paid a share as maintenance-holders in accordance with the orders passed by 
the Tribunal on 5th January, 1954, would not confer upon them any superior right. 
Tt seems to us that the conclusion of the Tribunal that no question of limitation arises 
is correct, though we would say so on a different ground. Section 42 (1) does 
prescribe a Eo of limitation, viz., six months from the date of the deposit for 

ing a claim out of compensation. Discretion was given to the Tribunal to 
extend the time, but subject to a limit of six months. Amendments have since 
been carried out to section 42 by Madras Act XXI of 1963, with which we are not, 
however, concerned as the impugned order was made prior to that Act, and on, 
as we said, 27th November, 1961. The period of limitation was prescribed only 
in respect of every person claiming the compensation. The time limit ,therefore, 
applied with reference to the claim to or against the compensation and not against 
any particular person or party. It may be visualised that in particular cases a 
claim to or agamst compensation may be made without there being any opponent, 
or a rival claimant. The analogy of section 22-of the old Limitation Act does not 
hold good in réspect of the scope of the limitation prescribed by section 42 (1). 
Section 42 (1) has nothing to do with particular parties, but deals only with claims 
to or against compensation and the limitation is related to such a claim. It foHows, 
therefore, the contention of the appellants that the clatm.of the respondents so far 
as the appeals are concerned should be regarded as having been made only on 22nd 
July, 1961, cannot be accepted. The appeal is dismissed but with no costs, = 


R.M. : —  - Appeal dismissed, 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
| Prusent.—Mnr. Justo K. 5. PALANISWAMY. f 
P. Krishnamurthy and others ^ 7 o~ .. Appellanis* 


U. : a. 
“Thambaram Panchayat by its Executive Officer; Narayanaswamy, `~ 
- now the Tambaram Municipality, by its Special Office a 
and another ies l ae wets .. Respondents. 
Evidence Act (I of 1872), section 116—Estoppel—Landlord and tenant—Tenant, when 
i from denying titls of landlord—Trus owner evicting tsnant let in by a benamidar 
ot agent—Tenant attorning to trus ovonsr—If can deny title of the benamidar or agent. 


Madras Land Encroachment Act (III of 1905), ssction.7—Notice under—F ffect—Government 
authorising Panchayat to lease out lands for specified period—Tenanis let into 
by Panchayat—Government 'esuing notices under Land Encroachment Act ad ole te 

ry aan ths occupants afier expiry. of the period Sia by Panchayat for rent after the expiry 
- of the psriod—Occupants if estopped from denying Btls of Panchayat. 

Where lands belonging to ‘the -Government-were leased by a Panchayat to a 

number of tenants under a specific authority given by the Government to the 

. Panchayat for a specified period; the Panchayat will have no right over the land or 


—_ —_— = « 


A 
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*S “A, Nos. 1196, erto 1146 of 1965 and C.R.P. Nos. 1353, 1958 to 1974 
of 1964 and 1599 to I 3 of 1965. eee ee or eee . 17th March, 1969. 


. claim’ arrears of rent’from the occupants after the expiry of the authority given. 

- to it by the Government in that regard. If after the expiry of the period for which. 
the Panchayat was empowéred to lease the land and collect rent, the Government 

_ issues notices to the occupants under the Land Encroackment Act and collects kist 
from them, it is apparent that the Government as the true owner has evicted the 
tenants let into possession by the Panchayat. In’such circumstances the tenants 

- will-not be estopped from contending that the Panchayat is no longer entitled 
to collect rent from them. ; 

The rule of estoppel laid down under section 116 -of the Evidence Act is not 
absolute. It is well settled that where the true owner evicts the tenant let into 
possession by another, the tenant could attorn to the true owner and set up his 

- title in answer to a suit filed by the landlord who let him in possession. The 
- only limitation is that so long as the tenancy is subsisting the tenant is not entitled. 
` to set up a jus tertii in a third person. Where the tenant is evicted from possession’ 
by the true owner, the tenancy comes to an end and there is nothing in law to 
` prevent the tenant from attorning to the true owner. In such cases it is not neces- 
sary that the eviction of the tenant should be by actual dispossession. If the 
tue owner is armed with a legal process for eviction, which cannot be lawfully’ 
~ resisted, even though the tenant is not put physically out of possession, it would in 
- law amount to eviction. The question whether there was a threat of eviction and 
wether that threat was sufficient in law to make the tenant attron to the person. 
putting forward the threat has to be.decided upon the. facts and circumstances of 
_ A notice under section 7 of the Land Encroachment Act by the Government, 
amounts in law to eviction and payment of kist by the persons in possession to the 
Government would be-sufficient to entitle them to plead jus tertii, though they 
_ might have been let into possession by someonceelse and though there may not be, 
`. the relationship of landlord’ and tenant between them and the Governament. ~, 


Kuppu Konan v. Thirugnanasammandam Pillai, (1908) LLR. 317 Mad. 461 : 


. Alaga Pillai-v. Ramaswami Thevan, (1925) 49 M.L.J. -742'; B. Gowresu va 
K, Subadramma, (1956) An.W.R. 1090; AIR. 1957 A.P. 961, referred. Soi 


Held, on the facts of the case that the persons originally let into possession. by 
the Panchayat were not estopped from setting up title in the Government. 


Appeals against the Decrees of the District Court, Chingleput dated 14th Decem- 
ber, 1964 in A.S. Nos. 254, 260, 215 and 236 of 1964 respectively preferred’ against 
the decrees of the Court of the District Munsif, Poonamalle in Q.S. Nos. 285, 277; 
283 and 276 of 1963 respectively. j B ei i 

C.R.P.Nos. 1353, 1958 to 1974 of 1964 and 1599 to 1605 of 1965 . —Petitions. 
under section 25 of the Act IX of 1887 and section 115 of Act V of 1g08-respectively 
praying the High Court to revise the decrees of the Court of the Principal District 
Munsif, Poonamallee,,dated 31st March; 1964 in S.C.S. Nos. 245, 236, 222, 223» 
225, 227, 228, 232, 233, 234, 235, 221, 237, 240, 242, 246, 275 and 279. of 1963. 

ively in C.R.P.Nos. 1353 and 1958 to 1974 of 1964 and to revise the decrees, 
of the District Court, Chingleput, dated 14th December, 1964-in A.S.Nos. 209, 263, 
212, 227, 233, 245 and 344 of 1964 respectively (O.S. Nos. 271, 280, 279, 275) 274» 
289 and 282 of 1963 respectively on the file of the District Munsif Court, Poonamallec, 
in C.R.P. Nos. 1599 to 1605 of 1965 respectively. PT 

V. Krishnan and P. Vesraraghavan, for Appellants. 


The Additional Government Pleader, V. Shanmugham, T. L. Radhakrishnan. 
and T.N. Vallinapagam, for Respondents. i 

The Court’ delivered the following ` -> a 

Jupement :—These two batches of cases, one batch cf second appeals- and’ 
another batch of civil revision petitions, can be disposed of by a common judgment, 


as the points that arise for consideration are the same. The following facts are 
necessary to understand the scope of the controversy. Survey Nos. 323 and 324 
i rae measuring an extent of 5-03 acres situated in Tambaram village, Saidapet 
uk, are poramboke lands. As per G.O. No. 2114, Public Health, heed 1rth june, 
1938, Tambaram Town Planning scheme was sanctioned and the aforesaid two 
survey numbers were reserved for public purposes like erection of markete and 
building of shops. The District Board, Chingleput, was appointed as the responsi- 
ble authority under the scheme for its due execution. Subsequently, the Tambaram 
Panchayat Board became the successor responsible authority for the due execution 
ofthe scheme. The period for the function of tbe responsible authority was extended 
for ten years upto roth June, 1963. As the aforsaid two survey numbers had not 
been owned by the Panchayat or acquired by it as contemplated under the scheme, 
the Government authorised the Panchayat in 1948 to lease out the lands till 1956-57. 
Subsequently, as per G.O. No.2779, Health, dated 11th September, 1957 ,the Govern- 
ment authorised the Panchayat to lease out upto the end of 1957-58. Thereafter, 
no such authority was given. Acting upon the authority given originaly, the Pan- 
chayat leased out a eri of the survey numbers to various persons who have put up 
constructions on the plots leased to them and collected rent. In the course of such 
collection of rent, disputes arose between the lessees on the one hand and the Pan- 
chayat on the other, and as a result of the dispute, some lessees claiming to be there- 
presentatives of all the lessees instituted O.S.No. 40 of 1956 on the file of the Sub-Court 
Chingleput, impleading the Panchayat as a defendant, and prayed for an Injunction 
restraining the Panchayat from interfering with their rights and from asking them to 
execute lease deeds or to pay rent. That suit was dismissed. One of the grounds of 
dismissal was that the tenants were estopped from denying the title of the Panchayat. 
‘The matter was taken up in appeal and the District Judge, Chingleput, concurri 
with the view of the trial Judge, dismissed the ap There was a further ol 
to this Court in S.A.No, 297 of 1958. -During the pendency of the appeal in this 
Court, the State of Madras was impleaded as a party. Jagaduan J., before whom 
the appeal came up held that the persons who had filed the suit having come into 
Possession as.lessees under the Panchayat were estopped from denying the title of 
the Panchayat during the subsistence of the lease and dismissed the second appeal. 
For arrears of rent which accrued subsequently the Panchayat filed some small 
cause suits which were decreed. Against those decreer, some tenants filed civil 
revision petitions which also were dismissed by Jagadisan, J., holding that the tenants 
were barred by the principle of estoppel from denying the title the Panchayat 
to collect the rent, a . ; 


The persons in possession did not pay rent subsequentlv, and thereupon the 
Panchayat instituted a batch of original suits and another batch of small cause sulis, 
at first impleading only those, who according to the panchayats, were in possession 
as lessees. During the pendency of the suits, the Collector of Chingleput, was 
impleaded as the second defendant in each suit. The Government Pleader on 
entering appearance for the Collector, Chingleput, endorsed on the plaints that the 
Goverament had no objection to the passing of decree in favour of the Panchayat 
and that if a decree could not be granted in favour of the Panchayat, decree may be 

in favour of the Government. The persons who are in possession and who 

ve been impleaded as the first defendant in each of the suits contended that the 

Panchayat had no right to maintain the suits, that they were not ertopped from deny- 

ing the title of the Panchayat, as the revenue officials had-issued B memos. to them 

treating them as trespassers and threatening eviction, that in those circumstances 

they had to pay kist to the Government and that, therefore, they were not Liable to 
Pay arrears of rent. 


The District Munsif, Chingleput, who tried the original suits as one batch and 
the small cause suits as another batch, held that the suits were maintainable by the 
Panchayat, and that the plea that the Panchayat had no right to maintein the suits 
could not be put forward ty reason of the bar of estoppel, ` On the question of limita- 


tion, which was one of the pleas raised in defence, the District Munsiffound that 
entire claim was in time In the result, he decreed all the suits. i 


In the appeals preferred to the District Judge, Chingleput, the decrees of the 
trial Court in the original suits were confirmed It is against the decision in those 
appeals, the second appeals under consideration have been filed. The Civil Revision 
Petitions have been filed against the decisions of the District Munsif in the batch 
of small cause suits. 


The main ground upon which both the Courts below have negatived the defence 
is that the defendants are barred by ertoppel under section 116 of the Evidence Act 
from cortending that the Panchayat'is not entitled to mdintain the suit to recover 
arrears of rent. To find out whether this view is sustainable or not, it is necessary 
to note in what capacity the Panchayat sought to recover arrears of rent. It is 
not the case of the Panchayat that ıt is the owner of the lands in question. A feeble 
attempt was made on behalf of the Panchavat to show that under clause 8 of the 
scheme, Exhibit A-1, the Panchavat was entitled to lease out the lands. That clause 
tater alia states that the responsible authority may, in the interest of the scheme, 
dispose of the lands acquired under clause 7 or owned by it, by sale in auction or exchange, 
lease or otherwise. The lands in question are not lands acquired under clause 7° of 
‘the scheme, They are also not lands owned by the responsible authority. The 
only right under which the Panchayat can claim to recover arrears of rent is by 
virtue of the authority given by the Government in or about 1956. On the question 
whether the said authority continued to subsist at the time when these suits under 
consideration were filed, the two affidavits filed by the Collector of Chingleput, 
which have been marked as ExhibitsB-8 and B-g, make the posiion clear. beyond any 
doubt. In Exhibit B-8 it is stated thgt though the District Board and the Panchayat 
were appointed to function as responsible authority, the lands, namely, Survey 
Nos. 323 and 324, had not been owned by them or acquired by them, but, however, 
the responsible authority was authorised for leasing out the properties every year 
till 1956-57 and that after 1956-57, no such authorisation had been given. In 
Exhibit B- it is stated that as per G.O.Ms. No. 2 79, Health, dated 11th September, 
1951» the Tambaram Panchayat was asked to action to get lease deeds executed 
by the lessees after collecting the lease amounts upto the end of the year 1957-58 and 
that the Panchayat had no authority to lease after 1957-58. It is not the case of 
<ither the Panchayat or the Government that after 1957-58 the Government gave 
any further authority to the Panchayat to lease or to do anything with the lands in 
question. The authority referred to in Exhibit B-9 came to an end by 1957-58 
It, therefore, follows that on the dates when these suits under consideration were filed, 
the Panchayat had no authority to claim rent on behalf of the Government. 


Section 116 of the Evidence Act inter alia provides that no tenant of immovable 
property or person claiming through such tenant, shall, during the continuance of the 
tenancy be permitted to deny that the landlord of such tenant had, at the beginning 
of Sete a title to such immovable property. But this rule of estoppel is 
not ute. l i r 


In these cases, the shop-keepers (lessees) contend that the Panchayat is not the 
owner and that the Government is the owner. Admittedly, they came into possess- 
sion under the Panchayat. The question is whether it is open to them, to say that 
the real owner is the Government and not the Panchayat. In Venktaanarasim- 
charpuly v. Gangaraju amended as Ganiraju, distinction is pointed out between a case 
where a person claiming to be the owner of a certain property leases out to a tenant 
but takes the lease deed in the name of his beneamidar, and the case where a 
benamidar happening to be in ion Of the property on behalf of the real owner 
grants a lease of it without disclosing his benami character. It is pointed out that in 
the former case, the tenant’s estoppel would operate in favour of the real lessor and 
not the benamidar, In the second category of cases, the benamidar would come 
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within the protection under séction 116 as he was the person who in fact léased the 
property and placed the tenant in possession. Patanjali Sastri, J., as he then was, 
who: decided that case, made the above-distinction and distinguished the decision 
in Kuppu Konan v. Thirugnanasammandam Pillat. - 


It is well settled by a catena of cases, to which detailed reference is not necessary,, 
that where the true owner evicts the tenant, the tenant could attorn to the true owner 
and set up his title in answer to a suit for ejectment filed by the landlord who let 
him into possession. The only limitation is that so long as the tenancy is subsisting” 
the tenant is not entitled to set up a fus tertii ia a third person. But if the tenant is 
evicted from ion by the true owner, the tenancy ‘comes to an end and there 
is nothing in law to prevent the tenant to attorn to the true owner. What kind of 
eviction is necessary has been a matter of consideration in some cases. The evic- 
tion need not be by actual dispossession of the tenant. If the true owner is armed 
with a legal process for eviction, which cannot be lawfully resisted, even though the 
tenant is not put out of possession, the threat to put him out of possession would in. 
law amount to eviction—vide Alaga Pillai v. Ramaswami Thsvan*, In the instant 
cases, it is no doubt not the case of the defendants that ‘they were actually evicted 
from possession by the Government. Their case is that from about 1958, the 
Government issued B memos. to them.treating them as trespassers under the: 
Madras Land Encroachment Act (III of.1905) threatening to evict them, that 
fearing eviction they have been paying kist to the Government, which has been duly 
accepted by the Government and that by reason of these events, they are not estopped 
from contending that the-Panchayat is no longer entitled to collect rent from them. 
It is not disputed by the Government that treating the persons in occupation of the 
lands in question, as trespassers B memos. were issued and kist-was collected. The 
following: passage in the affidavit, Exhibit B-g is important : 


“ Action wider the Land Encroachment Act has been taken against the shop- 
keepers and penalty has been collected from them under that Act for faslis 1368 
and 1369 but,action has not yet been taken to-evict them.” - : 


~The lessees have produced kist receipts only from May, 1963, as seen from 
Exhibit B-g to B-}. But in view of the categorical admission on behalf of the 
Government contained in the affidavit referred to above, it is clear that the Govern- 
ment is collecting kist from faslis 1368. The question whether there was a threat 
of eviction and whether that threat was sufficient in law to make the tenant attorh 
td the person putting forward the threat has to be decided upon the facts and circum- 
stances of each case. ‘The Land Encroachment Act provides the procedure tó- 
evict persons in unauthorised: occupation of Government lands. Under section 3. 
any person unauthorisedly occupying Government land is- liable to pay the full 
assessment imposed on the land. Under section 5, a person in unauthorised occu- 
pation of Government land is liable to pay what is known as penal assessment. 
Section 6 provides for summary eviction of the person in unauthorised occupation of 
Govetnment land for which he is liable to pay assessment under section 3. Under 
section 7, before taking proceedings under section 5 or 6, the Collector or the 
Tahsildar or the Deputy Tahsildar, as the case may be, should cause to be served 
on, the. n reputed to be in unauthorised occupation of land being the property 
of the Cora a notice specifying the land so occupied and calling on him to: 
show cause' before a certain date why he should not be proceeded against under 
section 5 or under section 6. That the Government in the instant case contemplated 
eviction is not disputed. The question, under these circumstancs, is what is the 
effect of such a threat held out by the Government. It‘has been held by a Bench of 
this Court in Alaga Pillai v. Ramasawmi Thevar*, that a notice under section 7 of the 
Land Encroachment Act amounts in law to eviction. It is contended for the Govern- 
ment and the Panchayat that after the lessees received notices under section -7, they 
did not obtain patta from the Government and that mere payment of kist without 
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obtaining patta would not amount to eviction. This contention cannot be accepted. 
The decision in B. Gowresu v. K. Subadramma}, on which.reliance was placed on behalf. 
of the Government, itself lends support to the view that the payment of kist by 
the person in possession, to whom notice under section 7 of the Land Encroachment 
Act has been issued, would be sufficient to entitle him to ‘plead ‘jus tertii —vide the 
observation at page.g63. : Obtaining the patta is not the only mode:of attornment.. 
Payment of kist by the lessee in consequence of the notice of threat of eviction and 
acceptance thereof by thé Government are sufficient in law to entitle the tenant to- 
contend that he is in possession under the Government though there may not be the 
relationship of lanlord and tenant between him and the Government. The fact 
that the Government have not issued a may raise the question whether the 
Government is entitled to contend that the persons who have merely paid the kist 
will continue to be trespassers. That question does not call for any decision now. 
But that would not affect the right of the less¢es who have paid kist to the Governr 
ment to contend that the person who originally let them into possession, namely; 
the Pan aa is no longer entitled to maintain any action against them for eviction. 
or for recovery of arrears of rent. ` + 

Both the Courts below held in favour of the Panchayat on the- question whether 
the decision in S.A.No. 297 of 1958 operated as res judicata against the lessees from. 
contending that the panchayat is not entitled to collect rent from them. That view 
does not appear to be correct. The suit, out of which that second appeal arose, was- 
instituted during the subsistence of the authority given by the Government to the 
‘Panchayat. That suit was filed when the lease under which possession was giver. 
subsisted. That was the basis upon which the decision in the second appeal was 
given—uvide Exhibit A-5, certified copy of the judgment in the second ‘appeal. It 
was on that basis that Jagadisan, J., held that the lessees were estopped under section 
116 of the Evidence Act, from disputing the title of the Panchayat, from collecting 
rent. But the rights and obligations of the parties have changed completely-after 
the above adjudication. ‘As already pointed out the Panchayat had no subsisting: 
authority to maintain the suit against the lessees after 1958. There is no bar against. 
the lessees from contending’ that after 1958 the Panchayat had no right to maintain. 
the suit and the decision in 5.A. No. 297 of 1958 cannot operate as res judicata. There 
is, however, one case which stands on a different footing. The Panchayat filed 
5.G.S.No. 224 of 1961 on the file of the District Munsif, Poonamallee, against one 
Devaraja Chetti; one of the lessees, to recover atrears ofrent for the year 1958-59- 
Rejecting the defence that the Panchayat had no right to maintain the suit the 
District Munsif granted a decree. Against that decree, the said’ Devaraja Chetti 
filed C.R.P.No. - 2282 of 1961. It was contended in revision that the petitioner had 
to attorn to the Government on account of the issue of ‘ B’? memos. But Jagadisan, J. 
held that the mere issue of notice was not sufficient unless there was attornment. 
It was not proved in that case that the tenant brought about an attornment of pay- 
ment of kist. It was, therefore, held that the tenant was not entitled to ‘dispute the 
title of the panchayat under which he admittedly came into possession. In the 
result, revision was dismissed. A copy of the decision in the revision petition is 
Exhibit A-8. It is important to note that the period for-which- that suit was laid 
was after the expiry of the authority given by the Government to the. Panchayat. 
Devaraja Chetti did not put forward the plea that after the expiry of the authority 
the Panchayat had no right to maintain the suit. Inasmuch as such a plea was not 
put forward, which ought to have been put forward, and inasmuch as the ultimate 
decision went against him holding him liable to.pay the rent for the year 1958-59, 
Mr. M.S. Venkatarama Iyer, appearing in the batch of these cases for the appellant 
petitioners did not seriously contend that the said decision would not operate as 
res judicata against Devaraja Chetti who is the revision petitioner in GR.P. No. 
1960 of 1964.~-In this view, it would-follow, that-C.R.P. No. -1960 of 1964 is liable 
to be dismissed as being barred by the decision in C.R.P. No. 2282 of 1961: 
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On behalf of the Government it was contended that even if the Panchayat, for 
‘some reason or other, is found to be not entitled to maintain the suits for recovery 
-of arrears of rent, decrees may be passed in favour of the Government, as the Govern- 
ment have stated so by making endorsements on the plaints. There is no merit in 
this request. From 1958, the Government have been treating the shop-keepers as 
trespassers and issuing ‘B’ memos and collecting kist from them. Even though the 
‘Government have not issued an order after 1957-58, stating that the Panchayat 
should not continue to collect rent from the shop-keepers, it should be inferred from 
‘their conduct in issuing B memos to the shop~keepers and collecting rent fram them, 
that they did not want the Panchayat to act on their behalf. These suits have not 
been filed by the Panchayat on behalf of the Government. A man cannot adopt by 
ratification an act which was not authorised by him at the time and did not purport 

to be done on behalf of any principal (Keighley Maxstead and Co. v. Durani', and 
-Raghavachan v. Pakkiri Mohamed"). There is therefore no room to import a theory 
-of the panchayat acting as the agent of the Government and the Government ratifying 
any such act by the Panchayat. The mere endorsement on the plaint by the Govern- 
ment would not nullify the effect of the proceedings taken by them against the shop- 
Keepers. It is not open to the Government to say that decrees may be passed in their 
favour in these suits. Imay also observe that such a request is devoid of , for, 
the Government have treated the shop-keepers as trespassers and coll kist from 
them and it is hardly fair or just that the same persons should be again called upon to 
pay rent to the Government. For these reasons, I do not accede to the request made 
on behalf of the Government that decrees may be passed in their favour in these suits. 
Whatever right the Government may have should be established in appropriate 
proceedings which they should institute and no relief could be granted in favour of 
the Government in these proceedings. However, I wish to make it clear that none 
of my above remarks about the Government should affect whatever righis the 
Government may have against the shop-keepers;. ` 


In the result, C.R.P. No. 1960 of 1964 is dismissed. All the second appeals 
and the other civil revision petitions are allowed and the suits out of which those 
Proceedings have arisen shall stand dismissed. The parties are directed to bear 
their own costs in all the Courts. No leave. 


R.M. i E Order accordingly. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justioz P, RAMAKRISHNAN AND Mr. JusTiog P.S, KATLAsAM, 
Mahali and others . ..  Prisonsrs* 
Evidence Act (I of 1872), section 114, Illustration (b) and section 133—Kordence of an accom- 

`  plice—When could be acted upon—Accomplice—Meaning of—Person who is not a 
participis criminis—If accomplico—Rule of caution, if applicable to such witness. 

It is now well settled law that while under section 133 of the Evidence Act an 
accomplice can be a competent witness, such evidence to be acted upon should be 
corroborated in material particulars, ‘This rule of prudence and caution.is derived 
from the principle set out in Jl/ustration (b) to section 114 of the Evidence Act. 


But this principle pre-supposes that the witness in question is an accomplice in 
the sense of one who was a participis criminis. He should be one who is tarred with 
the same brush as the accused in the crime though not to the same extent. A 
person who totally exculpates himself from the crime and says he was only a passive 
eye witness to the commission of the offence cannot be called * accomplice’ in 
the strict sense even though the formalities of granting a pardon etc. is gone 
through before he is called upon to give ‘evidence as an approver. 

OOOO 
I. LR. (1901) A.C, 240. - : pies g. (1916) 30 M.L.J. 497. 
* Referred Trial No. 63 of 1968 and -- - 
CrLA.No. 676 of 1968. ee Ist April, 1969. 


Still the principle of prudence and caution applicable to the evidence of an 
‘accomplice ’ in the strict sense, will be applicable to such cases also. Even the 
evidence of a person, who was present with the accused at the time of the commis- 
sion of the offence, but who completely exculpates himself and does not admit 
having taken any part whatever in the commission of the offence or in any 
active .or passive preparation for the same, will also have to be corroborated in 
material particulars before it could be acted upon. 


Vemi Reddy Satyanarayanan v. Hydsrabad State (1956) S.C.J. 382 : A.I.R. 1956 5.0. 
379 ; Hafijuddi v. The Emperor, 38 Crl. W.N. 777, referred. 

(Facts of the case analysed—Discrepancies in the evidence and circumstances 
making improbable the prosecution case pointed out ). 


R.T. No. 63 of 1968 :—Trial referred by the Additional Sessions Judge of the 
Court of Session of the Coimbatore Division at Coimbatore for confirmation of the 
sentence of death passed upon the said prisoner in Case No. 8o of the Calendar 
for 1968 on 5th September, 1968. 

Cri. A. No. 676 of 1968: Appeal by the prisoners (accused Nos. 1 to 3) against 
the said sentence of death passed upon each of them in the said case. 

C.K. Logadass and Ramaswami, for Appellants. 

The Public Prosecutor, for State. . 

The Judgment of the Court was delivered by 

Ramakrishnan, 7.—Three persons, Mahali, Maran and Palani, Harijans, resi- 
dents of Hanniyada of Nilgiris were sentenced to death by the learned Sessions 
Judge of Coimbatore for the offence of murder under section 302 read with 
section 34, Indian Penal Code, subject to confirmation by the High Court. The 
Referred Trial is now before us. The condemned prisoners have also appealed 
and their appeals are also before us. 


On the night of 18th February, 1968 it was found by P.W. 2, a watchman thata 
tank in the Nilgiris ‘near Coonoor which used to receive supply from a dam higher 
up was not receiving its usual supply of water. The concerned authorities of the 
Water Works Department ultimately traced the block in the flow of water to a dead 
body wedged into the outlet hole of a “ break pressure tank ” which is shown in 
the rough sketch, Exhibit P-18 prepared by the ‘police during the investigation. 
This break pressure tank isa rectangular structure, 7 7x 34’ with a depth of 7.3”. 
The inlet pipes and outlet pipes are so placed that a depth of 6’ of water is maintained. 
The tank is covered with R.C.C. Slabs 7 in number laid one by the side of the 
other. P.W. 1, Ebben Samuel, Commissioner of Coonoor Municipality, was 
present at the tıme when the block by means of the dead body which was partially 
hanging from the over-flow pipe was removed. When the covering slabs were 
removed another dead body with its hands and legs tied was found in the same 
chamber. Subsequent post-mortem examination showed that these two persons 
had met with their death by asphyxia due to drowning. The well-known tests 
for such asphyxiation like-the section of the lungs exuding watery frothy mucus and 
similar other symptoms were clearly present. There is Tittle doubt that these two 
unfortunate persons met with a watery grave in the small confined space of the break 
pressure tank above mentioned. The post-mortem doctor fixed the time of occur- 
rence as 24 to 48 hours prior tothe post-mortem examination which was held on the 
20th morning by the Civil Assistant Surgeon of the Lawley Hospital, P.W.16. The 
prosecution case was that the death took place on the night of 18th February, 1968. 


- The villagers gathered near the scene where the dead bodies were found, one 
Palaniyal identified the bodies as those of two Harijans, Subban and Bethan, who 
were brothers.’ They will be referred to for the sake of reference as D-1 and D-2 in 
this judgment. r i 

The prosecution has given an account of the motive for the occurrence. . D-1 and 
D-2 and ore Velan are the sons of P.W. 4. Velan is married to one Palanal, P.W. 8, 


a girl aged 15 years. About ten days before the occurrence when P.W. 8 was near 
the water tap accused 1 wanted to drag her into conversation. She protested ; 
for this action her father-in-law P.W. 4, scolded accused -1 as well as accused 2 
whereupon accused 1 replied that he would dosomething to the family of P.W. 1 
within eight days. The point to note is that accused 2 was not present when accu- 
sed 1 tried to drag P.W. 8 into conversation.: Secondly accused 3 is not at all 
associated with this motive. Accused 1 and 3 and the approver, P.W. 5, Raju are 
all young Harijans and also residents of Hanniyada. 


Regarding the actual incident, the approver, P.W. 5, Raju, alone has given 
evidence, P.W. 5 accepted the invitation.of accused 1 on the evening of 18th 
February, 1968 to attend a cinema. On the way they were joined by accused 2 and 3. 
- They were proceeding along the Coonoor Road evidently to go to Coonoor for the 
cinema, Apparently Subban, D-1 also used to joint these young people on similar 
occasions in the past. When P.W. 5 asked whether D-1 was going to join them that 
evening accused 1 is said to have told P.W. 5 that a week previously D-1 had-abused. 
him and threatened to beat him with chappal and that he (accused 1). was going to 
question D-1 about it. At or about this time D-r and D-2 left their house to go to 
Bandhumi Village. It was the practice of D-1 and D-2 to graze the cattle of a 
Bandhumi villagers and collect food from the villagers every night by way of retiunc- 
ration. It was for that purpose that D-r and D-2 left their house on the night of 
18th February; 1968 with a tiffin carrier M.O.2. One of them was wearing chappals 
and was having a bed-sheet covering their head. Their route-lay along the 
Coonoor road. Near a culvert which is marked on the sketch mentioned above 
D-1 and D-2 met the party comprising of P.W. 5 and accused 1 to 3. A quarrel 
ensued between them and accused 1 pro that to resolve the quarrel D-1 should, 
go to a Mahakali temple which is also shown in the sketch away from the Coonoor 
road for the purpose of taking an oath. That temple is about 2 miles from the place 
where according to the approver the conversation took place. P.W. 9, Natesan, 
who was. returning to sis house in Bandhumi village, saw the party of the deceased 
as well as the accused, and P.W. 5 near the culvert at about 8 pa. They were 
simply talking ; P.W. g did not notice any evidence of a quarrel. At first, 
to the approver D-1 refused to go to the temple indicated by the accused, and 
wanted to go to another temple instead, and finally on the pressure of accused 1, D-1 
accepted accused 1’s suggestion. They proceeded-from the culvert for a distance, 
of about 14 miles and the break pressure tank was near the place which they reached. 
by that time. Then suddenly accused 2 snatched the tiffin carrier from D-a; 
accused 3 caught hold of D-2 and accused 1 and 2 pushed D-1 down. ` Accused -i 
pressed him ; accused-g tied his hands and legs with the mufflers of accused 2 and 3. 
Then accused 1 and 2 pulled the muffler round the neck of D-1 with a view to strang 
him ; D-1 fainted. Then aceused 1 and 2 tied the hands of D-2 behind the back 
with his - Then all the accused removed the covering slabs of the tank and 
threw both D-1 and D-2 into the tank and closed it with. the slabs. They threatened 
P.W. 5 not to divulge what he had seen to any body, took him to the temple. and 
made him to swear on oath to keep the matter secret. The'lid of the tiffin carrier 
was thrown there and the chappals also were thrown nearby. 


As to what the accused and P.W. 5 did thereafter there is evidence. The three 
accused came to the house of P.W. 12 at about midnight, told him that they had 
been to the cinema and wanted to sleep at his place. They did so P.W. 11, Doraisami, 
deposes that the usual -practice followed, was for P.W.-5 and accused 1 to 3 to 
sleep in the house of the uncle of P.W. 11 every night. But they did not daso on the 
night of 18th February, 1968. The above are the broad details as to the circum- 
stantial evidence as well as the evidénce of the approver, for connecting the accused. 
with a very heinous crime. . The accused pleaded not guilty to the occurrence and 


did not examine any defence witnesses. 


_ Leaving apart for a minute the evidence of the approver, P.W. 5, which we 
shall presently refer to in some more detail, the rest of the evidence which is circum- 
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sfantial is not se ficient to bring home the guilt of the accused beyond reasonable 
doubt. To begin with, the motive which arose out of a quarrel near the water tap 
‘between accused 1 and the deceased’s sister-in-law appears to be hardly sufficient 
for a-planned scheme of murder. Even in this quarrel near the water tap accused-s 
äs not a participant. It is accused 1 who is said to have given a threat to do some- 
thing to the family of P.W, 4. - Accused 2 is not associated with the threat, Accused 
3°s name is not at all- mentioned as one concerned in the motive, T 


`. Taking the association of the deceased and the accused prior to the occurrence 
‘and at places proximate to the scene of occurrence, leaving a for a minute the 
evidence of the approver, P.W. 5, P.W. g says that at 8 p.m, he saw the accused in 
the company of the deceased and P.W. 5 at a culvert at the Goonoor Road. But this 
culvert is 1} miles from the scene of occurrence. A reference to the sketch shows 
that a foot-path leads for a considerable distance from the culvert to the break pressure 
tank. It ia significant P.W. g did not notice any angry words exchanged between the 
two groups of people. According to him they were merely standing and talking. 
Regarding the incidents after the occurrence there is only inadequate 
evidence. According to P. W. rr it was the usual practice of the accused 
_ and P.W. 5 to sleep in the house of one. Thadi Karuppan, the uncle of P.W. 11. 
P.W. 11 is a small boy aged 10 years. He states that on:the particular night, 
18th February, 1968, accused and P.W. 5 did not come to Thadi Karuppan’s house 
for slecp. The evidence of P.W. 12 is that the accused slept in his house giving the 
reason, that they had gone tô a cinema, Itis a perfectly plausible reason. It does 
not point to an inevitable inference that these-three persons participated in a 
murder in the meanwhile. Sps f 

Now we will take up the evidence of the approver, P.W. 5. He is related to 

accused 1 and 3; being a first cousin. According to his evidence he was a passive 

r of the incidents near the break pressure tank, when accused 1, 2 and 
g murdered the deceased.” He was arrested along with the other accused on the 
goth of February, two days after the occurrence. He was kept in the lock wp. 
“Thereafter to the police ho gave for the first time the present version of the occurrence. 
“Then he was taken to the Sub- istrate, Ootacamund, and before the Sub-Magis- 
trate also he gave the statement which was recorded under section 164, Criminal 
‘Procedure Code, on 1gth March, 1968. There also he has given the broad 
details of the occurrence in the manner he had given in Court. No doubt there are © 
certain, contradictions between the earlier statements and the version of P.W, 5 in 
Court, tó which we shall briefly refer to. But the point to remember is that in all 
these statements he had completely exonerated himself from any blame in the matter 
and claimed to have been only. a passive spectator. > . 

The question which arises therefore is whether in such circumstances, P.W. 5 
«could be properly considered as an pean Oe for the purpose of section 133 of the 
Evidence Act. That section lays down that an accomplice shall be a competene 
witness against an accused person and a conviction is not illegal merely because it 
proceeds upon the uncorroborated testimony of an accomplice. While section 133 
cof the Evidence Act lays down the above position of law, it has been long recognised 
that as a rule of prudence and caution, the testimony of an accomplice should be 
corroborated in material particulars, ‘ material particulars’ for this purpose meaning 
evidence which will have relevancy both to the crime as well as to the criminal, This 
rule of prudence and caution is derived from the principle set out in illustration (b) 
to section 114 of the Evidence Act, that a Court may presume that an accomplice is 
~mworthy of credit unless he is corroborated in material particulars. This presump- 
ition pre-supposes that the witness in question is an accomplice in the sense of one 
-who has assisted the accused in the crime in some way so that he is “ tarred with the 
same brush” as the other accused persons, though not to the same extent. It is 
sual in such circumstances to rule out for the purpose of treatment as an accomplice a 
person who totally exculpates_himself. .. The further question-that arises is- whether 
the same rule as to corroboration, that is required in the case of an accomplice who 
turns approver and gives evidence for the prosecution should be insisted upon in the 
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case of a person whose evidence discloses that he is not an accomplice at al. In 
such cases, apart from the provision in section 133 and the ada Aa in estre- 
tion (b) to section 114 of the Evidence Act, prior decisions have laid down that the 


principle of caution and the requirement of corroboration on material parti- 
culars should also be applied if the circumstances call for it. = 


Thus in Vemi Reddy Satyanarapanan v. Hyderabad State>, the concerned witness 
was P.W. 14 who took no part whatever in the commission of the offence or in any 
active or passive preparation for the same. He was not a participis criminis. ' After 

‘ag his release from his temporary masters he went away with his father to his 

~ He did not divulge the secret of the murder to any one except his own father. 

The Supreme Court observed that though he was not an accomplice the Court 

would still want corroboration on material particulars as he was the only witness to 

the crime and asit would be unsafe to hang the accused on his sole testimony unless 
the Court was convinced that he was speaking the truth. a 


In Hafijuddi v. The Emperor}, it is observed : 


“So far as the statutory provisions are concerned, there is nothing in law to 
justify the proposition that evidence of a witness, who happens to be cognisant 
of a crime, or who made no attempt to prevent it, or who did not disclose its 
commission should only be relied on to the same extent as that of an accomplice. 
The real question in such a case is the degree of credit to be attached to the testi- 
mony of such a witness; and that depends on all the facts and circumstances of 
the particular case.” l ; 


In the present case P.W. 5 had been made to go through all the formalities of 
grant of pardon, before he was called on to give evidence at an approver. Itis a 
mystery to us why all these formalities were adopted in his case, even though from 
the very beginning he has not implicated himself in any manner in the occurrence 
and claimed to be only a direct eye witness. Theré is further evidence that ‘he 
along with accused-1 assisted other people in carrying the dead bodies to a safe 
place after they were discovered in the tank on 1gth February, 1968. It is only 
after he was arrested along with the othér accused, and taken to the police lock up 
and'kept there for some time, that he came with the version of his having been an. 
eye witness. The version itself was given on the goth, two days after the occurrence, 
The belated appearance of his testimony will be a strong circumstance which will 
require independent corroboration of his testimony. Secondly there are several 
intrinsic improbabilities and suspicious features in what he has deposed. AJ 
the three accused are young people, their ages ranging D i8 and 20. The 
two deceased also are ig and 17 years of age. P.W.5 wants us to believe that with- 
out any struggle.or resistance D-1 and.D-2 allowed themselves to be tied up by-three 
other young men-and then hurled into the break pressure tank, These young 
Harijans would have strongly resisted and inflicted some injuries on the bodies of 
their assailants at least nail marks and the like, in the ordinary circumstances. But 
according to: P.W. 5 none of these things happened. To say the least this: is 
improbable as well as surprising. : P.W. 5 would go to the extent of saying that 
none of the deceased raised shouts. In Sessions Court he said that D-r Subban. 
did not shout because he was unconscious. But before the police he stated that 
D-i shouted, In any event there is no reason why D-2 should ‘not have shouted. 
In the Sessions Court P.W. 5 mentioned that accused 1 apd 2 attempted to strangle 
D-1. But to the police, P.W. 5 did not mention anything about this attempt to 
strangle D-1. To the police P.W. 5 didnot mention that D-1 became unconscious, 
In the Sessions Court he said that D-1 became unconscious and therefore did not 
shout. Tnere are several other discrepancies as to the manner in which the actual 
occurrence took place between the evidence of P.W. 5 ia Court and his earlier 
statements, Tne learned Sessions Judge was of the opinion that these are not 
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material discrepancies. We are unable to z T the fact that we are 
required to accept the evidence of P.W. 5 two apparently healthy young men 
allowed themselves to be tied and thrown into the tank without any struggle or 
protest by three other young men, these discrepancies, in the evidence of P.W. 5, 
assume significance. Along with this we should take into account the fact that. 
though P.W. 5 did not inculpate himself to all intents and purposes he was treated 
as an approver. Pardon was given to him and he was kept under arrest throughout, 
even during the time of his giving evidence. He was therefore acting under strong: 
pressure to give evidence according to a particular pattern. Further, the occur-- 
rence took place on the night of the 18th. From the morning of 1gth P.W. 5 was. 
present along with the other villagers. It was not till the 2oth two days later, that 
he came forward with the present version. These are circumstances which are- 
very strong infirmitive features in his testimony. It is therefore necessary to look. 
for independent corroboration, both as to the crime and criminal before we could 
accept his testimony for convicting the accused. We bave referred to the circum-- 
stantial evidence in the earlier part of the judgment and expressed our conclusion 
that they are not sufficient to connect the accused with the crime. There was also 
evidence about the recovery of some items of property of the deceased persons on 
the information supplied by P.W. 5. This evidence about the place wherefrom. 
M.Os. 11 and r2 were recovered, places where the tiffin carrier and chappals worn 
by one ôf the deceased were recovered on the information furnished by P.W. 5 would 
amount to an awareness on the part of P.W 5 of the places where these articles were- 
concealed or thrown. But they cannot provide circumstantial evidence for con-- 
necting the particular accused with the particular offence with which they are- 
charged. The requirements of prudence and caution make it necessary for the- 
prosecution to supply such evidence in this case. This has not been done. 


For the aforesaid reasons we are of the opinion that the evidence of the 
“approver ”, P.W. 5, is not in itself reliable and safe to be acted upon, that it requires 
material corroboration both as regards the crime and the criminal, but the rest of- 
the evidence does not afford such corroboration. i 


We therefore find the accused not guilty and acquit them and direct them to 


be set at liberty. 
RM. . —— Order accordingly. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. M., ANANTANARAYANAN, Chief Justce. 
R. Kandaswami and others, .. Petikoners* 
É v. r - . , - 
R. Thirugnanasambandam and others .. Raspondents. ` 


Civil Procedure Code (V of 1908), Order 22, rule 1—Suit for malicious prosecution —D eath: 
of defendant pendente lite—Suit {f abates. n 


Maxim—“ Actio personalis moritur eum persona ’’—Scope. 


Where the defendant dies pending a suit for damages for malicious prosecution, 
the right to sue does not survive within the meaning of Order 22, rule 1, Civil 
Procedure Code. In other words, the right of suit cannot be continued against 
the legal respresentatives of the wrong-do‘T. To such a case the principle of” 
actio personalis moritur cun persona . applies. It is only where the estate of the 
deceased wrong-doer has benefitted from the wrongful act, in any Manner, in. 
any form of enlargement, that the original action can be continued notwithstand-- 
ing the death of the defendant. 


Rustomji Borabji v. Nurse, (1921) LL.R. 44 Mad. 357: 40 M.L.J. 173, followed.- 


a a e Lee ee 


*C.R.P. Nos. 776 and 777 of 1967. rith April; 1969. 
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Petitions under section 115 of Act V of 1908, praying the High Court to revise 
the order of the IV Assistant Judge, City Civil Court, Madras, in I.A. No. 4425 of 
1966 in O.S. No. 3463 of 1963, etc. 

V. Thyagarajan for S. Nainar Sundaram, V. Natarajan and Rajendran, for 
Petitioners. i ; 

G. T. Ramanujachan, for Respondents. 

The Court made the following 

OrnpDER.—These two revision petitions involve a point of some interest, but 
«upon which, there are clear authorities of this Court available deciding the issue. 
Very briefly stated, the facts are that, in both these tevision petitions, the concerned 
party was attempting to obtain damages for what was essentially a malicious prose- 
ution, AZ., a Malicious attempt to obtain the adjudication of the concerned plain- 
tiff as an insolvent, which, for the time being at least, succeeded. In each of these 
cases, the averment were that the concerned petitioning-creditor was not acting 
bona fids but was acting with malice and without due cause for the alleged ground 
telied on as an act of insolvency, in order to get the concerned debtor adjudicated, 
thereby inflicong considerable injury and humiliation upon him. In each of these 
cases, which in substance was an action for damages for the injury inflicted by 
amalice on a person, of course, in the wide sense, and not merely in the sense of a 
physical injury, the concerned defendant (wrong-doer) died pendente lite. The 
simple question is, whether the action can'be continued against the legal representa- 
‘tives of the wrong-doer with regard to the assets of the wrong-doer that might be 
‘in their hands. 


This matter came up for decision in Rustomji Borabjiv. Nurset, and it was held 
by the Full Bench that where the defendant dies before judgment is given in a suit 
for damages for malicious prosecution, or a malicious act, the right to sue does not 
survive within the meaning of Order 22, rule 1, Civil Procedure'Code. In other 
words, the right of-suit cannot be continued against the legal representatives of 
the wrong-doer, with regard to the assets of the wrong-doer in their hands: The 
<xpression ‘ personal injuries not causing the death of the party’ in section 8g of 
the Probate and Administration Act, which is also to be found in section 306 of 
the Indian Succession Act, did not imply injuries to the body merely, “‘ but all 
injuries ” which do not necessarily cause damage to the estate of the person wronged.” 


In laying down, the law, on the subject, Kumaraswami Sastriar, J., referred to 
the maxim “‘ acho personalis soritur cum persona’’ and. also to Phillip: v, Homfray?. 
The dicta of Lord Bowen were quoted to the effect that the only case in which a 
remedy for a wrongful act could be pursued against the estate of the deceased person 
who has done the act, is the case where that estate has been swelled by the proceeds 
pe injurious or mischievous action. The learned Judge (Kumaraswami Sastriar, 

.) said.— 


““ When there is nothing amongst the assets of the deceased that in law or equity 
belongs to the plaintiff and the damages which have been done to him are unliqui- 
dated and uncertain, the executor of a wrong-doer cannot be sued merely. because 
ee eee an indirect benefit may have been reaped thereby.” 


There is no doubt whatever that, as far as this Court is concerned the jJedgment 
of the Full Bench is binding and that it continues to be the law. In Palamiappa 
Chettiar v. Raja of Ramnad*, it was held that a suit for damages for malicious prose- 
cution of the plaintiff abated on his death. That, of course, is the converse case, 
but it scems to me to be clear that the principle actio personalis moritur cum persona 
applies with even greater force to the case where it is the defendant who dies pendente 
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liré, and the legal represettatives of the wrong-doer are sought to be made answerable 
to a claim arising from a personal injury committed by the defendant alone. In 
Mahia Singh v. Hublal1, the same principle was affirmed and Rustompt Dorabiji 
Nurse, has been referred to. The text of Phillips v. Homfray*, has also been made 
available, and, the true limit and meaning of the rule that a personal action dies 
upon a defendant’s death has been y enunciated in this decision. It is 
where the estate of the deceased wrong-doer has benefited from the wrongful act, 
in any Manner, in any form of enlargement, that the original action can be conti- 
nued notwithstanding the death of the defendant. 


. Learned Counsel for the respondents has largely relied upon a passage in 
Paton’s jurisprudence, grd edition, page 355, wherein, the author observes that the 
common law rule actio personalis moritur cum persona was modified by a series of excep- 
tions and left only as almost a vestige by the Law Reform (Miscellaneous Provision) 
Act, 1934. But, I am unable to follow why that state of affairs, which prevails 
in the United ee by virtue of a specific enactment, should be brought into 
the picture here and applied to the present situation. In Bhupendav.:. amanit, 
a Division Bench of the Calcutta High Court in- one part of the judgment observed 
that the doctrine of actio personalis moritur cum persona is not part of the law in India, 
and, in any event, the learned Judges felt inclined to hold that a cause of action for 
negligence, in the circumstances of that particular case, fell clearly within the rule 
of survival. But, in Arwachala v. Subramania®, Rajamannar, QJ., referred to 
Bhupendra v. Chandramani*, in the particular context of the discussion of the actio 
personalis moritor cum persona rule, and pointed out that the statement of Page, J., 
appeared to be very wide, and that there were qualifying passages elsewhere. 


The true construction, obviously, is that already enunciated by our Full 
Bench, to which I have referred. I have carefully gone through the pleadings, in 
these two cases, and, substantially they amount to averments of considerable personal 
injury inflicted on each plaintiff by the malicious act of obtaining an adjudication 
in insolvency. The damages are not related, per se, to any injury to the estate of 
the person wronged, and, on the contrary, the damages are broadly claimed, with- 
out any specific demarcation related to any property, loss, as damages for personal 
injuries sustained by the malicious prosecution. The Full Bench decision is the 
authority for this view that such an injury need not at all be a bodily injury and 
hence, I am of the opinion that these suits would fall within the excepted matters in 
section 306 of the Indian Succession Act. In any event, there is not a little of 
evidence in support of the criterion laid down by Kumaraswami Sastriar, J., in 
the Full Bench decision referred to. 


Even if the vesting of the estate in the Official Receiver, for sometime, caused 
some conceivable injury, which also affected the property of the person wronged, 
there is not the slightest ave: ment that a dividend was declared or that anything was 
done by which the wrong doer materially benefitted or by which the assets of the 
wrong doer were enhanced. Had there-been such evidence, or, even if the enhance- 
ment or enlargement has been minimal or marginal, I would have been inclined 
to hold that, on facts of that character, there may be a possibility of continumg the 
action against the legal representatives. But, there is not the slighest iota of 
such evidence, and hence, following the Full Bench and the case law relevant to 
this respect, I am of the view that, on the facts of these two cases, the action cannot 
be continued against the legal representatives of the deceased defendant either by 
the plaintiff or by his legal representatives. I must add that in one of the two cases, 
it is reported that the plaintiff is also dead. 
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The final question that has been agitated is whether the matter should not be 
left to the trial of the suit, or suits, after impleading the representatives or whether 
it should be decided now under Order 22, rule 1, Civil Procedure Code. I think 
that there will be considerable uncertainty if the matter is not now decided, and, fam 
unable to see any justification for postponement of the decision. Order 22, rule 1, 
Civil Procedure Code, is very’clear that if the right to sue does not survive, or the 
right to be sued does not survive, the suit abates either on the death of the plaintiff 
or the defendant, as the case may be. Since the suits abate, in these cases, there can 
be no justification for postponement of the decision. 


I allow the revisions, hold, that the suits abate, and dismiss them accordingly. 
In the particular circumstances of these cases, parties will bear their own costs. 


V.K. l Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice P. S. KAILASAM AND Mr. Justice K. S. VENKATA- 


RAMAN. 
S. V. K. N. Palaniappa Chettiar .. Appellani™ 
U. 
V. R. P. L. M. Palaniappa Chettiar and others .. Respondents. 
Transfer of Act (IV of 1882), Glause 4 of proviso (c) to section 73 (1}— Scope— 
Morigag im of simple money decree-holder, if will have priority over that of 
second mortgagess. 


On the question whether the claim of subsequent encumbrancers (second mort- 

l m have preference over that of a simple money decree-holder, held, 

Ae e fourth clause of the proviso (c) of section 73 (1) of the Transfer of Pro- 

perty Act providing for rateble distribution of the simple money decree-holders 

on. the judgment-debtors would come into play only if there was some money 
after satisfying the claim of the subsequent encumbrancers. 


Appeal against the decree and judgment of the Court of the Subordinate Judge 
of Madurai, dated and January, 1965 in E.A. No. 12 of 1964 in E.P. No. 15 of 1958 
in O.S. No. 96 of 1943. 


K. S. Ramachandra Aivar and R. Srinivasa Iyengar, for Appellant. 
V. Vedanatacheri and A, Venkatesan, for Respondents. 


The Judgment of the Gourt was delivered by 


Venkataraman, F.—This is an appeal against the order dated 2nd Jan : 
1965 of the learned Subordinate Judge, Madurai, dismissing the application E 
o. 12 of 1964 in E.P. No. 15 of 1958 in O.S. No. 96 of 1943 which the appellant 
filed calling upon respondents I to 4 in the petition and in the appeal to re-deposit 
the amount of. Rs. 18,289-24 which they had drawn out. The facts have been, 
stated in the judgment under appeal and it is enough to mention the following facts. 
One Rayaloo Iyer and Gompany had a mortgage over five items of properties, dated 
14th September, 1921. It obtained a decree in O.S. No. 75 of 1934 which was duly 
confirmed in appeal. In execution it brought item I of the hypotheca to sale on 
15th January, 1956 for Rs. 24,000. The decree in O.S. No. 75 of 1934 was fully 
satisfied and there remained a surplus amount of Rs. 19,595-8-10. In the said suit 
the predecessor-in-title of the respondents 1 to 4 herein was impleaded as the third 
defendant because he held a subsequent mortgage, dated gth January, 1926 
aa | 


*4.A.O, No. Ga of 1965. 11th September, 1969, 
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over those five items and another item, He filed his own suit O.S. No. gt of 1938 
to enforce the mortgage and obtained the usual preliminary. and final decrees. 
Respondents 1 to 4 had filed an execution petition in enforcement of their mortgage 
decree in O.S. Mo. 91 of 1938; and it was during the pendency of that execution 
petition; the earlier sale in O.S. No. 75 of 1934 took place. The Court ordered 
even in O.S. No. 75 of 1934 that the subsequent mo , the third defendant 
therein would be entitled to the surplus sale proceeds after satisfaction of the first 
mortgagee’s claim. In pursuance of this direction, the respondents filed. E.A. 
No. 282 of 1956 in O.S. No. 75 of 1934 for payment to them of the sum of 
Rs. 19,595-8-10 representing the substituted security for item 1 in their capacity as 
second mortgagee decree-holders. That petition was dismissed on 2and July, 
1956 on the ground that they should work out their rights in execution of their 
mortgage decree in Q.S. No. 91 of 1938. 


On 27th July, 1956 they filed an application in B.A. No. 645 of 1956 in E.P. 
No. 349 of 1955 in O.S. No. gt of 1938 to send for the sum of Rs. 19,595-8-10 from 
O.S, No. 75 of 1934 being their substituted security. The petition was ordered on 
Bth October, 1956 (the dated 6th September, 1958 appearing in the printed copy 
of judgment under appeal is a mistake for 6th October, 1956). The learned Judge 
overruled some objections taken by the judgment-debtors mortgagors about the 
E.P. being time barred and finally on 18th April, 1958, ordered the issue of a cheque 
in favour of the respondents for the sum of Rs. 18,289.24. 


Before the cheque’ was issued, the appellant herein got the said amount attached 
in his own E.P. No. 15 of 1958 in O.S. No. 96 of 1943. The attachment was made 
on the footing that the moncy belonged to the judgment-debtors. The appellant 
is a simple money decree-holder. The attachment was on 12th July, 1958, 


The actual money which was sent for to the credit of O.S, No. 91 of 1998 was 
paid to the respondents 1 to 4 as ordered by the learned Subordinate Judge. There- 
after, the appellant filed E.A. No. 12 of 1964 out of which this appeal arises for 

irecting the respondents 1 to 4 to re-deposit the said amount. Tne said appli- 
cation has been dismissed by the learned Subordinate Judge and it is against that 
order the present appeal has been filed. 


The main reason given by the learned Subordinate Judge for dismissing the 
application of the appellant is that the respondents 1 to 4 are entitled to the amount 
in question as substituted security in place of their rights as second mortgagees and 
that their claim will obviously have preference over that of a simple money decree- 
holder like the appellant. This reasoning obviously in sound and is borne out 
by the provisions of section 73 (1), provision (e), Civil Procedure Code, which runs 
in these terms: a.) & 

“ Where any immovable property is sold in execution of-a decree ordering 
its sale for the discharge of an incumbrance thereon, the proceeds of sale shall be 
‘applied first, in defraying the expenses of the sale; secondly, in discharging tho 
amount due under the decree; 

thirdly, in discharging the interest and principal monies due on subsequent 
incumbrance (if any); and 

fourthly, ratably among the holders of decrees for the payment of any money 
against the judgment-debtor, who have, prior to the sale of the property, applied 
to the Gourt which passed the decree ordering such sale for execution of decrees 
and have not obtained satisfaction thereof.” l - i 


It will be noted that the sale in O.S. No. 75 of 1934 took place in discharge of the 
incumbrance therein and after satisfying the expenses of the sale and the amount 
due under that decree there remained a surplus and under the third clause of the 
proviso A, the respondents 1 to 4 being the subsequent encumbrancers (second 
mortgagee) would be entitled to the amount; and only if there was some money 
left after satisfying their claim, the fourth clause of the proviso (c) providing for ratable 
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distribution for the simple money decree-holders of the judgment-debtor would 
come into play. Fhe appellant will come only under the fourth clause. Hence 
the order of the learned Subordinate Judge is correct. Having regard to the wording 
of section 73 which after all only embodies the substantive law that a mortgage will 
take priority over a simple money creditor. Otherwise, the whole dbject of a mort- 
gage would be defeated. The doctrine is pointed out by a Bench of this Court in 
Shanmugham Chettiar v. Palaniappa Chetttar!, that where the hypotheca is sold, the 
security will fasten itself on the sale proceeds which come by way of substituted 
security. i : 
The learned Counsel for the applicant has no effective answer to this contention. 
He argued the appeal on the footing that the attachment of the amount by his 
client took place on rath July, 1958, and that the money was sent for to the credi; 
of Q.S. No. gt of 1938 only on 6th October, 1958 and that since the attachment 
was prior to the order dated 6th October, 1959, that order cannot be availed by 
the respondents 1 to 4. But it has-been pointed out to us chat 6th October, 1948 
is a mistake for 6th October, 1956; and we have satisfied ourselves on that pomt. 
That is also another reason why the argument of the appellant has to fail. The 
learned Counsel for .the appellant urged that there were special circumstances 
in this case. We are unable to find any ial circumstances, particularly to 
overcome the effect of section 74 (1), proviso (c). l 


In the result, the appeal fails and is dismissed with costs—one set, l 
VALE. - l — Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
; Present :-—Ma. Justice M. NATESAN. 


Thangammal (died) and others . . .. Appellants* 


De 
Murugamma! and others a .. Respondents.’ 
Presidency ‘Small Cause Courts Act (XV of 1882), section 28—Scope—E-xecution af any 
decres of the Small Cause Couri—Superstructure deemed movable propertyp—E ffact— 
Superstyuctere, if ceases to bs movable property, after vesting in the cuclion purchaser. 
- Both under the Transfer of Property Act and the General Clauses Act, as a 
ati pari to earth the superstructure would be immovable property. But 
the idency Small Gauses Gourt Act makes a departure and statutorily requires 
the superstructure to be regarded as movable property. Section 28 of the Act 
clearly provides that for the purpose of execution under any decrces of the Small 
Causes Court, the oe of a tenant of immovable property shall be 
deemed to be movable property. 


When the i provides that something shall be deemed to be other 
than what it is, having deemed it so, one cannot stop half way, when it comes to 
the inevitable corrolaries of that state of the things. The deeming shall be conti- 

. nued to the realisation of the purpose for which it is to be so deemed. Clearly 
vesting of the property in the purchaser is not the be all and end all of the execu- 
_ tion proceedings. He has purchased the superstructure in execution of the Small 


Causes decree and it is deemed to be movable ‘property, because, before the _ 


termination of his tenancy the tenant may la y remove the su ucture 
without the permission of his landlord. Section 28 provides that property 
sold in execution may be severed by the purchaser, but that it shall not be removed 
from the immovable property until he has done to the property whatever the 
judgment-debtor d have been bound to do it if he had removed such thing. 
The section contemplates not only attachment and sale but also severance of 
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the property by the purchaser. The deeming provision or fiction continue till 
the thing is severed and possession is secured by the purchaser. It eae 


the superstructure sold under section 28 of the Act is movable property and 
auction purchaser has title to the superstructure not as immovable property — but 


as moveable property. There is no distinction between questions arising in 
and questions arising ‘ out of’ execution of a Small Causes decree. 


Appeal against the Decree of the City Civil Court (Additional Judge) Madras 
in Appeal Suit No. 266 of 1963 preferred against the. decree of the City Civil Court 
(First Asst. Judge) Madras in Original Suit No. 940 of 1959). 


S. Amudachari, A. V. Raghavan and S. Balasubramaniam, for Appellants. 
/ l 
V. Ganapathisubramania Iyer, for Respondents. 
- The Court delivered the following 


Jupouewr.— This second appeal raises an interesting question in the application 
of section 28 of the Presidency Small Cause Courts Act, 1882. Defendants 3 to 5 
are appellants in the second appeal. The suit property is the superstructure of 
premises in Jagannathapuram, Second Street, Chetput, Madras. Defendants 2 and 
3 in the suit instituted S.C. No. 1560 of 1940 on the file of the Court of Small Causes, 
: , for the ground rent due by one Ponnuswami, the then owner of the 
superstructure, and, in pursuance of the decree passed by the Court of Small Causes 
on 28th April, 1940, they attached the superstructure and put it up for sale under 
section 28 ofthe Act. The superstructure was purchased by one Jayaram Naidu and 
a sale certificate Exhibit B-11, dated 14th November, 1942 was issued in his favour. 
Subsequently in May, 1945 Javaram ‘Naidu sold the superstructure to. the present 
ist defendant F. S. Sarma. The rst defendant, for securing possession of the pro- 
perty instituted the suit O.S. No. 1994 of 1954 on the file of the City Civil Court, ' 
Madras, against Ponnuswami’s son Mumiswami alleging that Muniswami was conti- 
nuing in possession, after the death of his father Ponnuswami. Mumiswami resisted 
the suit. But his defences were overruled and the suit ended in a decree for possesr 
sion of the superstructure in favour of the plaintiff in that suit, the present Ist defen- 
dant. The execution of the decree was stayed for one year. Thereafter, when. 
proceedings in execution were taken by the present 1st defendant, the plaintifis in 
the suit out of which the second appeal arises offered obstruction. ‘The 1st plaintiff 
is the wife of Muniswami and plaintiffs are his sons, that is, the grandsons of Ponnu- 
swami. They asserted their possession of the superstructure and claimed ttle to 
the same by virtue of registered settlement deed executed in their favour by 
Ponnuswami on 28th January, 1944. An application for removal of obstruction 
filed by P.S. Sarma, was allowed on 13th September, 1958 and it is to set aside the 
order directing the removal of obstruction and to declare their title to the super- 
structure that the present suit was filed by the plaintiffs. Origmally Sarma was the 
party defendant. The end defendant came on record as purchaser of the super- 
structure from Sarma on 6th February, 1959. On the death of the and defendant 
his legal representatives were brought on record as defendants 3 to 5.. 


The Courts below have concurrently held that the plaintiffs cannot claim any 
title to the property under the settlement deed. Ponnuswami had lost title to the 
suit property by the Court sale evidenced by the sale certificate Exhibit B-11 even 
in 1942. He had no right, title or interest in the property subsequent to the Court 
sale, to pass title to the plaintiffs. The trial Court examined the question of title 
to the land, though that was not in issue in the proceedings. The summary order 
whose validity was impugned in the suit, related only to the superstructure. The 
trial Court, on its view. of the law and having regard to the finding as to the invalidity 
of the settlement deed, dismissed the suit with costs. On ap the learned 
Additional City Civil Judge has decreed the suit as Aois for with costs, making 
it clear that the adjudication is only in respect of the superstructure and not in 
respect of the site on which the superstructure stands, 
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“The substantial claim of the plaintiffs is that the title of the rst defendant to the 
superstructure had become extinguished by the Jaw of limitation, before possession 
was attempted to be taken from them. It was contended for the plaintiffs that what 
was sold in the Court auction to the auction purchaser Jayaram Naidu was movable 
property, the superstructure. Aa movable property, the right to secure possession 
thereof must be exercised within three yars of vesting of title in the property. In the 
present case, so far as the plaintiffs are concerned, they were not parties to the suit 
O.S. No. 1904 of 1954 instituted by the present 1st defendant. The decree mm that 
suit was against Munisami. The present plaintiffs claim and assert title to the suit 
property independent of Muniswami. The submission on behalf of the plaintiffs 
was that it may be that they have no legal title to the superstructure under the settle- 
ment deed, but that they have perf their title to the same by prescription, the rst 
defendant’s right to claim possession thereof having become barred by limitation, 
It was also contended that the decree in O.S. No. 1994 of 1954 cannot be executed 
against the plaintiffs, they bemg not parties to the same. The learned Additional 
City Civil Judge accepted the contentions of the plaintiffs and decreed the suit. 


Of course, what was sold in execution of the decree in S.C.No. 1560 of 1940 
was the superstructure on the land. Both under the Transfer of Property Act and 
‘the General Clauses Act, as a thing attached to earth the superstructure would be 
immovable property. But the Presidency Small Cause Courts Act makes a depar- 
ture and statutorily requires the superstructure to be regarded as movable property. 
Bection 28 of the Act which provides for it runs as follows : 


“ When the jadgment-debtor under any decree of he Small Gause Court is a 
tenant of immovable property, anything attached to such property and which 
he might before the termination of his tenancy lawfully remove without the permis- 
sion of his landlord shall, for the purpose of the execution of sach decree and for 
the purpose of deciding all questions arising in the execution of such decree, be 
deemed to be movable property and may, if sold in such execution, be served 
by the purchaser, but shall not be removed by him from the property until he 
has done to the property whatever the judgment-debtor would have been bound 
to do to it if he had removed such thig.” l 


Section 28 of the Act clearly provides that for the purpose of execution under any 
decree of the Small Cause Court, the superstructure of a tenant of immovable 
property shall be deemed to be moveable property. It has to be attached and sold 
as movable property and all questions arising to the same in the execution of the 
decree of the Small Cause Court have to be disposed of as if it is moveable property. 
‘Certain restrictions are imposed with reference to severance of the property on the 
purchase in execution. Rules have been framed under the Act called the Rules of 
the Presidency Court of Small Causes 1912 on the model of the Rules in the Civil 
Procedure Code. Several sections in the Civil Procedure Code are made applicable 
to the Act. Order a1, rule 5 of the Rules states that every application for the 
execution of a decree shall contain inisr alia the mode in which the assistance of the 
Court is required : whether (i) by the delivery of any property specifically decreed ; 
z by the attachment and sale, or by the sale without attachment, of any property; 
i) by the arrest and detention in prison of any person ; (iv) by the appointment 
of receiver ; and (v) otherwise, as the nature of the relief may require. - Order 21, 
rule 41 provides for attachment of the property mentioned in section 28. Order 
21, rule 63 provides that, in the case of the pro ‘mentioned in section 28 of the 
Principal Act, the Court may direct the sale to be held at or near the said property, 
or at such other place as to the Court may deem fit. Order 21, rule 68 provides that, 
where the property sold is moveable property of which actual seizure has been made 
it shall be delivered to the purchaser, Order a1, rule 70 states that, m the case of 
any moveable property not hereinbefore provided for, the Court may make an 
order vesting such property in the purchaser or as he may direct; and such sh lad 
shall vest “accordingly. In the present case, the sale certificate Exhibit B-11 has 
issued under Order 21, rule 70 declaring the purchaser as the highest bidder and stat- 
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ing that the property has vested in him. What is contended for the defendants is that 
it may be that, for the purpose of attachment and sale, the Act has provided for 
the superstructure being treated as moveable property, but thatit does not lose its 
character as immovable property under the Transfer of Property Act and the 
General Clauses Act. Once the superstructure has become vested in the purchaser 
it is said, the process of execution comes to an end and thereafter the cture 
must be deemed to be immovable property. Learned Counsel d contend 
that, being immovable property, it is perfectly open to the purchaser to sue for 
possession of the property within 12 years of suit under Article 137 or Article 198 of 
the Limitation Act. The learned Additional City Civil Juge has not accepted this 
contention and he points out that Article 197 and 138 deal with suits by a purchaser 
at a sale in execution of a decree for possession ofimmovable property. The present 
1st defendent claims as a purchaser in execution, of movable property and not immo- 
vable perty. Mr. Amudhachari raises the question that, if the superstructure is 
deemed to be movable property, there is no provision under the Presidency Small 
Cause Courts Act or under the Rules of the Presidency Court of Small Causes to 
secure possession of the same. I do not see any difficulty in the matter. It is not 
in dispute that suits for possession of movable property are cognizable by the Presi- 
dency Small Cause Courts, The decision of this Court in Sadayammal v. Angammal 1, 
though not directly in point, clearly enunciates the `scope and ambit of the deeming 
provision under section 28. In that case, a decree-holder in a small cause suit sought 
to attach the superstructure which the defendant, a tenant, would be entitled to 
remove without the permission of the landlord before the termination of the tenancy. 
A third party preferred a claim to it which was allowed. A suit was filed in the City 
Civil Gourt to set aside the order on the claim petition. A Division Bench of this 
Court held that the superstructure must be deemed to be movable eae falling 
within section 28 of the Presidency Small Causes Court Act, and that the City Civil 
Court has no jurisdiction to try the suit, as the question arose in execution of the 
Small Cause Court decree. It was pointed out that there in no distinction between 
estions arising ‘in’ execution and questions arising ‘out of? execution of a Small 
Gourt decree, In the light of the decision, to accept the argument of learned 
Counsel for the defendant would be to lead to anamolous results. On the decision, 
under a decree of Small Cause Court the superstructure will be moveable property 
and all the questions arising in respect of them will be dealt with as relating to mova- 
ble property. If a claim is allowed in execution of the Small Cause Court decree, 
the party against whom the adverse order is passed has necessarily to file a claim 
suit in the Court of Smali Causes. Now, what is contended for the appellant is that, 
for the purpose of filing a suit for possession. of property by the auction-purchaser, 
the elas cies should be treated as immovable property. The right to posses- 
sion clearly arises out-of eae: of the property in execution proceedings. Section 
28 of the Act enacts that, for the purpose of the execution of a decree of the Small 
Cause and for the purpose of deciding all questions arising in the execution of 
the decree, anything attached to the immovable property be deemed to be 
movable property and this Court in the aforesaid case held that there is no distinction 
between questions arising ‘in’ execution and questions arising ‘ out of’ execution 
ofa Small Cause Court decree. If the property is movable property, either Article 
181 or Article 49 may be applicable, But, whatever Article it may be, the period 
within which action should be taken to secure possession is three years. When the 
i provides that something shall be deemed to be other than what it 1s, 
having deemed it so, one cannot stop half way, when it comes to the inevitable 
corrolaries of that state of the things. The deeming shall be continued to the realisa- 
tion of the purpose for which it is-to be so deemed. Clearly vesting of the property 
in the purchaser is not the be all and end all of the execution procecdings. He has 
purchased the superstructure in execution of he Small Cause Court decree and it is 
deemed to be movable property, because before the termination of his tenancy the 
tenant may lawfully remove the superstructure without the permission of bis landlord. 
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‘Séctibn 28 provides that the property sold in execution may be severed by the pur- 
chaser, but that it shall not be removed fromthe immovable property until he has 


done to the property whatever the judgment-debtor would have been bound todo ~ 


to'it if he had removed such thing. The section contemplates not only attachment 
and sale but also severance of the property by the purchaser, The deeming provi- 
sion or fiction continues till the thing 1s severed and possession is secured by the pur- 
chaser. It follows that the superstructure sold under section 28 of the Act is mova- 
ble property and the auction purchaser has title to the superstructure not as immo- 
veble property but as movable property. As the plaintiffs were not parties to 
thesuit O.S, No. 1994 of 1954, it is unnecessary to say anything about the validity 
of the proceedings therein. 

_ . As possession of the property has not taken place within three years of the 
sale certificate Exhibit B-11, dated 14th November, 1942, the claim got barred by 
limitation. -As the plaintiffs were not bound by the decree in O.5. No. 1994 of 
1954 their objection in execution was valid, for long before that the title of the pur- 
chaser had became extinguished. When the pur r 1st defendant had lost his 
title, the and defendant who purchased the property from the ist defendant got no 
title to it. The plaintiffs have been in possession of the property for years prior to 
their offering obstruction. Quite properly the lowe: appellate Court has held that 
the obstruction offered by the plaintiffs was justified and the order of the executing 
Court directing the removal of the obstruction was liable to be set aside. 


"In the result, the second appeal fails and is dismissed with costs. No leave: _ 
< NMR ae Appral dismissed. 


-“ 


| IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
“PRESENT :-—Mr. Justiaz T, Rawaprasapa Rao, 
V. Balakrishnan l F „. Appellant® ` 
TO ae i l ae 
RM.A.N. Annamalai Chettiar and others > - .. Respondents, 
Madras Agricul turists Relief Act (IV of 1938), section 9—ZInterpretation—Moerger of State 
C, of Pudukottat with the Province of Madras and Act mads applicable to the State of 
Pudukottai from ist January, 1950—‘* Upto the commencement of this Act”, meaning of 
—Pudukotia agriculturists, tt entiiled to relist upto ist January, 1950. 


- The Madras Agriculturists Relief Act of 1938 was intended to provide relief to 

indebted agriculturists in the then Province of Madras. The State of Pudukottai 

' was not in the Province of Madras when the Act was ushered in. On ist January, 

_1g}0, however, after the merger of the Indian States, this Act was made applicable 

to the State of Pudukottai. The words “upto the commencement of Act”? 

in section g (1) of the Act should mean upto 22nd March, 1938 and not Ist January 

1950, otherwise the agriculturists in the Madras State can under similar circum- 

` Stances get relief in interest only upto 22nd March, 1938, whereas agriculturists 

in the State of Pudukottai would be entitled to relief at the concessional rate of 

five pet cent upto and inchusive of rst January, 1950. A construction of statutory 

.  wWordd which avoids differences of interpretation of technical character such as 

_- . are calculated to produce inequalities between the agriculturists in Madras Pro- 
Yince and agriculturists in the State of Pudukottai, should be avoided. 


. Appeal against the order of the Court of the Subordinate Judge, Pudukottai 
dated gist March, 19686 and made in O.P.No. 3 of 1965. 
N. Srivatsamani, for Appellant. 
' K. Gopalachari and G. Krishnan, for ist Respondent. 





"A.A, O, No. 244 of 1966. i ` rath September, 1969; 


The Court made the following 


Orper.—The petitioner, who is admittedly a debtor having been unsuccessful in 
his contention in the Court below that he was entitled to a greater reliefunder section 
9 of the Madras Agriculturists Relief Act, 1938, is the appellant beforeme, The 
petitioner executed a mortgage on and June, 1995, along with respondents ¢ and g 
and obtained a sum of Rs. 10,000 from the first respondent. The hypotheca was 
situate in the State of Pudukottai, as it then was, at the time when the mortgage was 
executed. It is common ground that the Madras Agriculturists Relief Act, 1998, 
herein referred to as the Act, was ushered into and made applicable in the State of 
Pudukotta!l on and from ist January, 1950. After the Act was so introduced and 
made applicable, the petitioner filed an application on 20th November, 1964, under 
section 19 (A-1) of the Act praying that the Court may declare as to what exactly was 
the amount due by the petitioner and others to the first respondent. The Court 
below, after having been appraised that there were other aliences in so far as this 
hypotheca was concerned, called upon the second respondent to disclose the names 
of such alienees. On the failure of the second respondent to do so, the Court below 
found that the petition as such under section 19 (A-1) was not maintainable for the 
procedure laid down in the Code of Civil Procedure having been made applicable 
to such enquiries, and the gue not having followed up such a prescribed pro- 
cedure as envisaged in Order 34, the application was not maintainable. The Court 
also found as a fact that the calculation memo given by the first respondent was 
correct and had to be preferred to that filed into the Court by the petitioner. The 
Court was of the view that the date of introduction of the Act into Pudukkottai 
State is not the criterion for the awarding of interest. Whatever may be the reason 
on which the lower Court rendered its judgment, it accepted the calculation memo 
on the basis that the lower rate of interest has to be calculated only upto 22nd March, 
1938, when the Act came into force in the Madras State. It is as against this the 
present appeal has been filed. 


Mr. Srivatsa Mani, the learned Counsel for the appellant, urges that to inter- 
pret section 9 of the Act, and in particular the parenthesis upto the commencement of 
this Act, inspiration could be gathered from the similar language employed by the 
Legislature in section 19 of the Act, which also adopts the expression before the 
commencement of this Act. Apparently, the argument rests on the ground that 
the expression “‘ before the commencement of this Act ” appearing in section 19 (1) 
of the Act, has been interpreted by this Court as well as by the Supreme Court as 
to mean before the commencement of the Act, as extended to the State of Puduk- 
kottai. Mr. Gopalachari, learned Counsel for the respondents, however, would 
urge that th the language is similar in sections 9 and 19, yet the purpose for 
which the benefits in these sections intended are distinct and different, and therefore, 
normally the rule of harmonious construction ought not to be literally applied in 
the instant case, and that the two expressions appearing in both the sections are to 
be interpreted in the context in which they ap 3 : 


The Madras Agriculturists Relief Act of 1938 was intended to provide relief to 
indebted agriculturists in'the then province of Madras. The State of Pudukkottai 
was not in the province of Madras when the Act was ushered in, and therefore, 
there was no question of agriculturists in Pudukkottai State taking advantage of this 
Act on ‘the date when it commenced. - On 1st January, 1950, however, after the 
merger of the Indian States, this Act was made applicable to the State of Pudukkottai 
with the result the petitioner and others who claimed to be agriculturists were 
entitled, no doubt to take advantage of certain provisions of this beneficial enactment 
in so far as their debt was concerned. But it ought to be scrutinised as to what was 
the nature of benefit, its ity and content, by reason of the application of the 


Act to the State of Pu ottal on ist January, 1950. 
59 


No doubt, while interpreting section 19 (1) of the Act, this Court in Alagappa 
Chettiar v, Nachiappa Chettiar!, and the Supreme Court in Mohamed Abdul Khader v. 
Chidambaram Mudaliar*, expressed the view that by reason of the Madras Merged 
States (Laws) Act (XXXV of 1949), the Act in question was effectively introduced 
on Ist January, 1950, in the State of Pudukkottai. In the Madras case cited above, 
the Learned Chief Justice Rajamannar said as follows: 


The words ‘ before the commencement of this Act’? must obviously be 
construed in ihis case as ‘ before ist January, 1950’. (the underlining is mine*) 
If, on the other hand, the words are taken literally and to mean, the commence- 
ment of the Madras Actin 1938, then there would be the anomaly that section 13 
would be applicable without the petitioner ever having had the opportunity of 
invoking the benefit of that section............ 


He also further observed that : 


“ Section, 7 of the Merged States Act supports. this view and in that it provides 
that any Court or other authority may construe such enactment with such altera- 
tions not affecting the substance as may b2 necessary or proper to adopt it to 
the matter before the Court or other authority.” 


To a similar effect is a decision of this Court in Sebastia Pilla v. Kadher Mesra Row ther}, 


Having this background and basing his contention on the ratio of the cases refer- 
ted to by me, Mr, Srivatsa Mani contends that a similar and like meaning has 
to be imputed to the similar language used by the Legislature in section g of the 

ict, Section g of the Act reads as under. I am extracting that portion of the 
section which is necessary for the purpose of this case. 


‘* Debts incurred on or after the rst October, 1932, shall be scaled down in 
the manner mentioned hereunder namely :— 


(1) Interest shall be calculated up to the commencement of this Act at the 
rate applicable to the debt umder the law...... decree of Court under which 
it arises or at five per cent per annum simple interest whichever isless........ és 


. 


It is stated that the-Act, in so far as the State of Pudukkottai is concerned, having 
commenced on 1st January, 1950, then it is proper and indeed necessary that the 
expression, “ commencement of this Act ” appearing in section g (1) of the Act should 
be understood also literally in the same way. As Chief Justice Rajamannar has 
pointed out that even under the Merged States Act, it is expressly provided that such 
a construction which would facilitate the application of the Act in any of the merged 
States and which would not affect the substance and content of the relief to be 
granted to the nnel contemplated by the Legislature can be adopted by Courts. 
If as contended by the learned Counsel for the appellant, the words ‘‘ commence- 
ment of this Act ” is to be literally understood as the date on which the Act was 
uahered into the State of Pudukkottai, then it would mean that the appellant would 
be entitled to relief at the concessional rate of five per cent upto and inclusive of 
Ist January, 1950. This could not have been the intention of the Legislature for the 
reason, that the agriculturists in the Madras State can under similar circumstances 
get relief in interest only-up to 22nd March, 1938, where as agriculturists in the 
State of Pudukkottai to which part the Act been extended would be placed in a 
more jealous position and gain an undue advantage over Madras agriculturists, 
This principle has been slightly hinted in a passage in “ Maxwell on The Inter- 
pretation of Statutes”? Eleventh edition, page 33. The learned author says: 
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“In construing a statute which applies to Erglard ard Scotlard alike, itis 
desirable to adopt a constiuction of statutory words which avoids, differences 
of interpretation of a technical character such as are calculated to produce 
inequalities between the citizens of the two countries.” 


The resultant inequality, if the argument of the learned Counsel for the appellant 
is accepted, is apparent and explicit. I am not inclined to apply section 9 of the 
Actin such a way so as to cause such inequality and create such a discrimination. 
No doubt, the principle of harmonious construction which is the salutary principle 
in the matter of interpretation of statutes should always prevail but-even that, 
has an exception if it is found by Courts that such an interpretation and rigid under- 
standing might lead to inequality. This is one such a case. I am therefore inclined 
to agree with the contention of: the learned Counsel for the respondent that the 
words “upto the commencement of this Act ” in section 9 (1) of the Act shoud mean 
upto 22nd March, 1998 and not 1st January, 1950 on which date the Act was made 
applicable to the State of Pudukkottai. The lower Court, no doubt, came to the 
correct conclusion and the order, therefore, need not be disturbed. The appeal 1s 
therefore, dismissed. There will be no order as to costs. 


V.M.K. | eee Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction.) 
Parsent :—Mnr. Justice M.M. Isma. 


The M. L. J. Press Private Ltd., Mylapore, Madras-4 .. Petitioner" 
v 


The Additional Commissioner for Workmen’s Compensaticn , 
Madras-4, and another .. Respondents, 


Payment of Wages Act (IV of 1936), sections 15 (2), 2 (vi) (a) and 7 (2) (f)— Jurisdiction 
under section 15 (2)— When can be inooked—Agrecment between employer and employes 
that a certain sum per month should be paid to the latter as advance—Sums so paid if 
‘wages? within section 2 (vi) (a)—Deduction of such advance by employer from wages 
payable to employess—Allsgation that deduction is contrary to the terms of ths agreement 
— Jurisdiction under section 15 (2), if attracted. 


The jurisdiction of the authority appointed under the Payment of Wages Act 
to entertain an application-under section 15 (2) and to grant the direction con- 
templated by section 15 (3) is dependent upon the allegation of the employed 
gious and the finding of the authority itself that any deduction has been made 

m the wages of the employed person contrary to the provisions of the Payment 
of Wages Act. Therefore, so long as the deduction that has been made is not 
contrary to the provisions of this Act, even though it may be contrary to any 
agreement entered into between the parties, still the jurisdiction of the authority 
under section 15 (2) of the Act cannot be invoked. It should not be forgotton 
that the authority appointed under the Payment of Wages Act is a special authority 
for the purpose of that Act and is not a general Court of the land having jurisdic- 
tion to decide all disputes of a civil nature arising between the parties. . 


For the purpose of bringing a payment within the scope of the term “‘wages”’ 
as defined in section 2 (vi) (a), it is necessary to establish that what was paid was 
remuneration and the concept of remuneration necessarily involves tHat the 
payment is wages for the work done or the service rendered. But if it is not wages 
paid for work done or service rendcred, but it was intended to be an advance 
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recoverable or an ad koc payment‘adjustable, that cannot com: 
of section 2 (vi) (a). ixi +R 


Thus, where an employer and its employees enter into an 
certain sum per month should be paid to the employees purely 
certain period, the sum so advanced would not be “wages” wi 
of section 2 (vi) (a) and the employer is entitled to recover the sa 
7 (2) (f) of the Payment of Wages Act and if the employer actı 

vance from the wages payable, there cannot be a case for th 
diction under section 15 (2), even if the allegation be that the de 
made contrary to the terms of the agreement entered into betw 


Petition under Article 226 of the Constitution of India, pr 
circumstances stated therein and in the affidavit filed therewith 
will be pleased to issue a writ of certiorari calling for the records i 
1968 on the file of the Additional Workmen’s Compensation, Ma 
the order, dated 16th June, 1969 and made therein. 


M. R. Narayanaswami, for Petitioner. 

T. Satya Dev, Assistant Government Pleader, for 1st Responde 
S. Ramaswami, for 2nd Respondent. 

The Court made the following 


Onver.—The second respondent herein was an employee of t 
he was superannuated with effect from gist May, 1968. Betwe 
and its workmen an agreement under section 18 (1) of the Indust 
and rule 98 of the Industrial Disputes Rules was effected on g 
The preamble to this agreement states that the workers of the p 
management had entered into an agreement regarding their earlic 
a Memorandum of Settlement, dated 2grd April, 1962, which wa 
end of 1965, but even during the currency ofthe agreement the woi 
Union had been making demands for increased dearness allow: 
grades for certain workmen, or ad hoc payments and though the s 
contrary to the terms of the agreement and the workers were no 
or entitled to press any such claim, the management had been gi 
cessions now and then to maintain industrial peace and good re 
agreement further points out that the Union thereafter made a { 
some ad hoc payment to the workers as they were in need of some ; 
that the Union desired that a sum of Rs. 10 per month be paid to a 
workers as advance commencing from rst April, 1965 till the end of 
that the Union agreed to treat this as a purely temporary advance 
and not related to any claim, benefit, wages or allowance to whi 
might become entitled and that the said amount was to be recow 
1966 in seven equal instalments out of the wages of workers pay: 
period. -The further recital in the said agreement is that the manage 
the request and it was finally agreed between both parties to the 
a sum of Rs. 7-50 per month to all the permanent workers in the 
advance subject to the following conditions : (1) Each of the perm 
of the petitioner would be oad a sum of Rs. 7-50 per month witt 
June, 1965 till the end of grst December, 1965. (2) The above pa 
only as an advance which was recoverable from the workers as m 
relation whatsoever to any benefit or allowance to which the worker 
be entitled then or at any future date, (3) The aforesaid pay 
recovered from the wages of the workers from the month of Februar 
in March,1966) in equal instalments for a period of seven months fre 
1.¢., from the wages due till the end of August, 1966. If during the a 
the service of any employee should cease either due to resi) 


retirement, dismissal or otherwise, the management would be entitled to recover 
the amount already paid to him from the amount that might be payable to him by 
the management. 


Subsequently, a dispute arose between the management and the workers as to 
the applicability of the recommendations of the Central Wage Board for non- 
journalist employees, the management contending that its establishment was not a 
newspaper establishment and therefore the recommendations of the Central Wage 
Board would not apply and the workers contending to the contrary. In view of 
this, a settlement, dated 7th March, 1966 was entered into between the parties 
under section 12 (3) of the Industrial Disputes Act, 1947. After setting out the 
above controversy, the scttlement recorded : 


‘Without prejudice to these contentions it is hereby agreed that the manage- 
ment will continue to pay the workmen Rs. 7-50 per month from January, 1966 
onwards on the same terms as those contained in the settlement, dated grd August, 
1965 between the parties until an authoritative decision is reached in regard to 
the applicability or otherwise of the Wage Board recommendations to this esta- 
blishment,”’ 


One thing that can be immediately noticed is that while the scttlement, dated grd 
August, 1965 provided for the payment of this monthly advance of Rs. 7-50 only 
for the specified period from 1st June, 1965 till the end of 31st December, 1965, the 
second agreement did not provide for any specific period during which the advance 
of Rs. 7-50 per month was payable. However, it stated that the payment would 
commence from 1st January, 1966, thereby making the payment of advance as a 
continuation of the payments made under the agreement, dated grd August, 1965. 
Yet another agreement was entered into on 10th May, 1968 under section 12 (3) 
of the Industrial Disputes Act. This a shi ent refers to the workers going on a 
strike on and from 23rd April, 1968, and conciliation being taken up by the Special 
Deputy Commissioner of Labour and there being no settlement reached between 
the parties. However, it refers to the fact that as a result of further conciliatory 
talks held by the said Special Deputy Commissioner of Labour at the request of the 
parties, a settlement was reached in the following terms : 


“ (i) The workers’ contention is that the recommendations of the Central 
Wage Board for Non-Journalists Employees are applicable to this establishment, 
The management’s contention is that the establishment is not a newspa esta- 
blishment and that Wage Board Recommendations do not apply to it. ithout 
prejudice to the contention of either parties an ad hoc payment of Rs. 12-50 per 
mensem in addition to Rs. 7-50 already paid as per the settlements, dated srd 
August, 1965 wrath March, 1966 will be paid to the permanent workmen but 
no deductions of the ad hoc payment will be made on settlements of employees 
accounts or from wages till the decision of the Industrial Tribunal is made a 


(ii) This payment will not form part of wages. - 


ui) The payment will be made effective from 1st January, 1968 ; the dues 
for April, 1968 will be paid on 13th May, 1968, the balance of du m January 
to March, 1968 before 21st May, 1968. 


(iw) In regard to the issue in dispute referred to in clause (/) as well as the 
question as to how the ad hoc payment now made should be dealt with, parties 
will await Government orders on the conciliation report. 


(v) An advance of 8 days wages to daily rated and temporary workers of 
the Press will be paid and deducted in easy instalments against their wages,” 


There are a few other conditions but it is not necessary to refer to them. 


- When the second respondent herein was superannuated with effect from gist 
May, 1968, the petitioner herein while settling his accounts deducted from ‘the 


amount payable to him a sum of Rs. 232-50. That sum represented the payment 
of monthly advances from 1st June, 1965 to 31st December, 1967. Once this deduc- 
tion was made, the second respondent herein filed an application before the first 
respondent herein purporting to be under section 15 (2) of the Payment of Wages 
Act, 1936. The case of the second respondent was that the said amount was not 
to be recovered from the amounts payable to him in view of the scttlcment, dated 
troth May, 1968 according to which the ad hoc payments could not be deducted on 
settlements of employees accounts, or from wages, till the decision of the Industrial 
Tribunal was made known. In reply to this case of the second respondent, the 
petitioner contended before the first respondent that the application itself was not 
competent as the amount deducted was not wages. The second contention put 
forward by the petitioner before the first respondent was that the agreement, dated 
roth May, 1968 providing for the non-recovery of the ad hoc payment till the decision 
of the Industrial Tribunal was made known was confined only to the ad hoc payment 
of Rs. 12-50 payable under that agreement, but had nothing to do with the advance 
of Rs. 7-50 payable under the two earlier agreements and therefore the petitioner 
was justified in deducting the said sum of Rs. 232-50 from the amounts payable 
to the second respondent herein, since they represented the monthly advances of 
Rs. 7-50 paid to the second respondent under the first two agreements and not the 
ad hoc payment of Rs. 12-50 paid under the third agreement, dated roth May, 1968. 
The first respondent overruled both these contentions of the petitioner and by an 
order, dated 16th June, 1969, directed the petitioner to pay a sum of Rs. 232-50 
together with a sum of Rs. 25 as compensation to the second respondent herein. 
It is to this order of the respondent the present writ petition under Article 
226 of the Constitution of India has been filed. , ` 


‘In the affidavit filed in support of the writ petition, though a point has been 
taken that the application preferred by thesecond respondent to the first respondent 
was not competent, the grounds on which this objection was taken are not expressly 
set forth. However, during the course of the hearing, with reference to the facts 
of the case, a question arose, on the language of section 15 (2) of the Payment of 
Wages Act, 1936 and on the basis of the very claim put forward by the sccond 
respondent to the first respondent, whether that application was competent. Since 
the question went to the root of the jurisdiction of the first ndent, I allowed the 
learned Counsel for the petitioner to raise this question, at the request of the 
learned Counsel for the second respondent,I gave him time fo meet this point. It 
is only thereafter the point was presented before me and the jurisdiction of the first 
respondent to pass the order in question was challenged. 

For the purpose of understanding this argument it is necessary to refcr to certain 
provisions contained in the Payment of Wages Act, Central Act IV of 1936. Section 
7 of the Act deals with the deductions that can be made from the wages payable to 
an employee. Sub-section (1) of that section states : 


“ Notwithstanding the provisions of sub-section (2) of section 47 of the Indian 
Railways Act, 1890 (IX of 1890) the wages of an employed person shall be paid 
to him without deduction of any kind except those authorised by or under this 
Act.” 

Sub-section (2) of that section enumerates the kinds of decuctions that may 
be made from the wages of an employed person and clause (f) of that sub-section 
states :: 

“ Deductions for recovery of advances of whatever natyre (including advances 

for travelling allowance or conveyance allowance), and the interest due in respect 
thereof, or for adjustment of overpayments of wages”. . 


Section 15 (2) of this Act states: ; 


“ Where contrary to the provisions of this Act any deduction has been made 


from the wages of an employed person, or any payment of wages has been delayed, 
such person himself, or any legal practitioner or any official of a registered Trade. 
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, Union authorised in writing to act on his behalf, or any Inspector under this Act, 
or any other person acting with the permission of the authority appointed under 
sub-section (1) may apply to such authority for a direction under sub-section (3).”° 


There are two provisos to this sub-section, which it is not necessary to refer for the 
purpose of this. case. 


‘Thus it will be seen that the jurisdiction of the authority appointed under the 
Payment of Wages Act to entertain an application under section 1 5 (2) of that Act 
and to grant the direction contemplated by section 1 5 (3) ofthat Act is dependent 
upon the allegation of the employed person and the finding of the authority itself 
that any deduction has been made from the wages of the employed person contrary 
to the provisions of this Act. Therefore, so long as the deduction that has been 
made is not contrary to the provisions of this Act, even though it may be contrary 
to any agreement entered ‘into between the parties, still, the jurisdiction of the autho- 
rity under section 15 (2) of the Payment of Wages Act cannot be invoked. It should 
not be forgotten that the authority appointed under the Payment of. Wages Act is 
a special authority for the purpose of that Act and is not a gencral Court of the 
Jand having jurisdiction to decide all disputes of a civil nature arising between the 
parties. In view of the limited and restricted jurisdiction of the authority appointed 
under the Act, for the el of enabling him to exercise the jurisdiction under 
section 15 (2), the condition precedent for the invocation thereof, namely, that a 
deduction has been made contrary to the provisions of that Act should be establi- 
shed. As I already pointed out, the two agreements entered into on grd August, 
1965 and 7th March, 1966 expressly refer.to the payment of Rs. 7-50 as being only 
an advance and having nothing to do with the claim or any allowance payable 
to the employed person. Consequently, under section 7 (2) (f) of the Payment 
of Wages Act, 1996, the petitioner is entitled to recover the advance and if the peti- 
tioner actually recovers the advance, there cannot be a case for the exercise -of 
jurisdiction on the part of the first respondent under section 1 5 (2) of that Act, be~ 
cause there has been no deduction contrary to the provisions of that Act. In this 
context it is necessary to refer to the very application preferred by the second res- 

ndent before the first respondent. The second respondent in his application 
filed before the first respondent did not put forward a case that any deduction con~ 
trary to the provisions of the Payment of Wages Act had been made by the peti- 
tioner herein. But the only contention that was put forward was that the petitioner 
was not entitled to make the deduction as per the memorandum of settlement en- 
tered into between the o Hence the second respondent invoked the jurisdic- 
tion of the first respondent under section 15 (2) of the Payment of Wages Act, not 
on the allegation that the petitioner made any deduction contrary to the provisions 
of the Payment of Wages Act, but on the allegation that it made a deduction con- 
trarv to the memorandum of settlement entered into between the parties. Even 
the first respondent in the order impugned in this writ petition does not record 
- any finding that the petitioner made any deduction contrary to the provisions of 
the Payment of Wages Act, which finding alone will give jurisdiction to the first 
respondent to give the direction contemplated by section 15 (3) of that Act. All 
that the first respondent points out in his order is that in the third settlement dated 
roth May, 1968 it is not clearly stated whether the sum of Rs. 7-50 per month being 
paid according to the first two settlements forms part of the ad payment or 
whether the amount could be recovered on the settlement of accounts of a worker 
and that as the petitioner has not recovered the advance paid for the period rst 
June, 1965 to gist December, 1965 in seven instalments as provided in the 
first settlement, the petitioner is not authorised to recover the payment of Rs, 7-50 
mensem for the period rst June, 1965 to 31st December, pre Consequently, 

it ig clear that with reference to the language of section 15 (2) of the Payment of 
Wages Act, 1936, the first respondent was not entitled to entertain the application 
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preferred by the second respondent and pass the impugned order. This conclusion 
of mine derives support from the following observations of the Supreme Court in 
its judgment in Payment of Wages Inspector, Ujjaino. Sarajmal Mehta, Director, Barnagar 
Electric Supply and Industrial Company Ltd, Bal ancther® : 


. Tt is explicit from the terms of section 15 (2) that the authority appointed 
under sub-section (1) has jurisdiction to entertain applications only in two classes 
of cases, namely, of deductions and fines not authorised under sections 7 to 1g 
and of delay in payment of wages beyond the wage periods fixed 
under section 4 and the time of payment laid down in section 5. This is clear 
from the opening words of sub-section (2) of section 15, namely, ‘ where contrary 

; to the provisions of this Act? any deduction has been made or any payment. of 
wages been delayed. These being the governing words in the sub-section, 
the only applications- which the authority can entertain are those where 
deductions unauthorised under the Act are made from wages or there has been 
delay in payment beyond the wage period and the time of payment of wages 
fixed or prescribed under sections 4 and 5 of the Act.” 


Mr. S. Ramaswami, the learned Counsel for the second respondent attempted 
to escape from this conclusion by putting forward the contention that the amount 
of Rs. 7-50 paid to the second respondent herein and recovered by the petitioner 
herein itself constituted wages and did not constitute advances as contemplated 
by section 7. (2) (f) of the Payment of Wages Act. Iam unable to accept this argu- 
ment and as a matter of fact-this contention fails at the face of the agreements en- 
tered into between the parties. Mr. Ramaswami invited my attention to the 
definition of the term “ wages”? as contained in. clause (ot) of section 2 of the 
Payment of Wages Act, with particular reference to sub-clause (a). ‘The defini- 
tion: of the terms wages is as follows: 


‘Wages means all remuneration (whether-by way of salary, allowances or 
otherwise) expressed in terms of money or capable of being so expressed which 
‘would, if the terms of employment, express or implied, were fulfilled, be payable 
to a person employed in respect of his employment or of work done in such employ- 
ment, and includes— . oy 


(a) any remuneration payable under any award or scttlement between the l 


parties or order of a Court,” 


According to Mr. Ramaswami, the sum of Rs. 7-50 paid to the second respon- 
dent herein comes within the scope of sub-clause (a) of clause (ri) of section 2, being 
the remuneration payable under any award or settlement, between the parties. I 
am unable to accept this argument. The agreement dated grd August, 1965 clearly 


and categorically stated that the sum of Rs. 7-50 to be paid by the petitioner to the . 


workmen was.cnly an advance and was recoverable from the wages of the workmen 
and it had nothing whatever to do with any benefit or allowance to which the work- 
men were entitled or would become entitled. The second agreement dated 7th 
March, 1966 stated that the management would continue to pay the workmen 
Rs, 7-50 per mensem from January, 1966 onwards on the same terms as those con- 
tained in the settlement dated srd August, 1965 between the parties, thus i 

it clear that the second settlement dated 7th March, 1966 also maintained the 
character of the payment only as an advance and did not either expressly or by 
implication change or alter the character of that payment from being an advance to 
anything else. The learned Counsel relied on the third settlement dated roth May, 
1968 and contended that under that agreement not only an ad hoc payment of 
Rs. 12-50 per mensem was payable but also the payment of Rs. 7-50 per month, with 
the result an ad hoc payment of Rs. 20 became payable under the third settlement 
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dated roth May, 1968. In view of the fact that an industrial dispute is stated to 
be pending in regard to the same, I do not propose to express any final opinion on 
this part of the argument. of the learned Counsel for the second respondent, nor is 
it necessary for the purpose of deciding this writ petition. However, with regard 
to the limited contention put forward by the learned Counsel for the second res- 
pondent that the sum of Rs. 7-50 comes within the scope of sub-clause (a) of clause 
(%) of section 2 of the Payment of Wages Act, .I am of opinion that this conten- 
tion is utterly untenable. I have already referred to the fact that the first two 
agreements maintained the character ofthe payment of Rs. 7-50 per month only 
as advance and in my opinion, the third agreement dated roth May, 1968, did not 
in any way change this character. As a matter of fact, one of the conditions con- 
tained in the third ent, which I have already.extracted, clearly and cate- 
gorically mentioned that this payment would not form part of wages. In the light 
of this clear and categorical term contained in the agreement, I am unable to accept 
the argument of Mr. Ramaswami that the sum of Rs. 7-50 paid. by the petitioner to 
the second respondent would fall within the scope of sub-clause (a) of clause (ot) of 
section 2 of the Payment of Wages Act. Asa matter of fact for the purpose of 
applying sub-clause (a) of clause (vi) of section 2 of the Payment of Wages Act, 
it is necessary to establish that what was paid was remuneration and the concept 
of remuneration necessarily involves that the payment is wages for the work done 
or the seryice rendered. But if it is not wages paid for work done or the service 
rendered, but it was intended to be an advance recoverable or an ad hoe payment 
adjustable, that cannot come within the scope of sub-clause (e) of clause (vi) of sec- 
tion 2 of the Payment of Wages Act. In view of this and particularly in view of 
the express provision contained in the third agreement itselfthat the payment would 
not form part of wages, I am unable to agree with Mr. Ramaswami that the amount 
of Rs. 7-50 paid by the petitioner to the second respondent formed part of the wages 
as defined in clause (vi) of section 2 of the Payment of W Act and therefore 
the deduction of that amount in the settlement of accounts of the second ndent 
would bring the case within the scope of section 15 (2) ofthe Payment of Wages 
Act. Under these circumstances,I am of the opinion that the application preferred by 
the second respondent to the first respondent under section 15 (2) of the Payment 
of Wages Act, was incompetent. With reference to the allegation of the second 

ndent as well as on the finding of the first respondent, the first respondent 

no jurisdiction to issue the impugned direction in exercise of his powers under 
section 15 (3) ofthe Payment of Wages Act, 1936. 

Under these circumstances, the writ petition is allowed and the impugned 
order of the first respondent is quashed. There will be no order as to costs. 

V.K. — l „Petition allowed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. K. VEERASWAMI, Chisf Justices anp Ma. Jusna P. R. 

GoKULAKRIBHNAN, 
Messrs, Hindustan Leaver Limited, Edamalaipattipudur, Tiruchira- 

palli .. Appellant® 


L 


v. 

The Presiding Officer, Labour Court, Madurai and another .. Respondents, 
Industrial dispute-Charges against workman—Domsstic enquiry—HKnquiry officer himself 
CTOSS—EKANENING defence wiunssses and puiting lsading questions—Enquiry if becomes 
In a domestic enquiry, it should not be Jost sight of that the iry officer 
is often not instructed in the law and has no training in the method of conducting 
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' ah enquiry. It is possible that when he is not assisted by an of 
tion or.By Counsel prosecuting, he may put questions which may 
of a cross-cxamination. Some of the questions in éross-examinat 

* to be leading ones even. These features by themselves do n 
issue whether the principles of natural justice has been violated. 
is not merely a question of form but one of substance. The £01 

~ be whether the examination, cross-examination or putting of le 
by the enquiry officer are such as would indicate that he is not 
is biassed in the sense he not merely acted as an enquiry officer b 
his limits as such and played the role ofa prosecutor. The conclusi 
or partiality cannot ‘be jumped at merely on finding that the enqt 
self-questioned the witnesses or crots-examined them. It will di 
facts of each case. ` 


A under Clause 15 ofthe Letters Patent against the order of: 
Mr. Justice Kailasam, dated 16th October, 1968 and made in the 
Special Original Jurisdiction of the High Court in Writ Petition N 
presented under Article 226 of:the Constitution of India to issue a 
calling for therecords in I. D. No. 2 of 1967 on the file of the Labour C 
and quash its preliminary award, dated 18th April, 1967 and publi 
ment to part IT, section ‘of the Fort St. George Gazette, dated 24th M 


M. R. Narayanaswami, for Appellant. 
B. R. Dolia, for Respondent. 
The Judgment of the Court was delivered by 


. Vesraswami, C.7.—The appealis directed against an order of Ka 
declined to interfere with an award of the Presiding Officer ] 
Madurai.. neil : 


' Two workmen of the appellant, after a domestic enquiry on a 
against them, were dismissed from service, and the dispute relating 
the dismissed workmen and the management was the subject-matter 
to the Presiding Officer. He mentioned three grounds for characteris: 
tic enquiry as biassed and, therefore, vitiated by non-observance of 
of natural justice. The first ground was that before framing the c 
planation of the delinquent workmen ought to have been asked for. 
rightly considered that this was not a proper ground. The third 
not of any substance, It was that during the examination of the refere 
witness for the prosecution was interposed. We have examined t 
find that there was no prejudice, and there was no violation of the 
natural justice either. » 

The second ground was based on the fact that the Enquiry Officer ¢ 


some of the defence witnesses and particularly one Hamid, and e 
leading questions. The Labour Court.dealing with this matter state 


“ The enquiry officer himself questioned the witness and wha 
strange to note is that he went beyond his scope to cross-cxamine 
of the workmen. This is evident from the cross-examination of 

. Sri P. K. Hamid,-Sri Pasupathi, Sri Yusuf and Murugan. It is 
Enquiry Officer himself assumed the role of a cross-examiner whi. 
missible. -'Therefore, the-enquiry has to be’characterised as biasse 
be said to be either independent or fair. The entire enquiry pr 
vitiated by non-obeervance of the principles `of n&tural justice.” 


Kailasam, J., considered that the Enquiry Officer would ap 


exceeded his limits by cross-cxamining and putting some leading que 
pasumed the role of a prosecutor. a 


We are unable tô sustain the second ground of ‘the Labour Court. Ina 
domestic enquiry, it should not be lost sight of that the Enquiry Officer is- often 
not instructed in the law and has no training in ‘the method cf conducting an 
enquiry, It is possible that when he is not assisted by an officer in prosecution or by 
Counsel prosecuting, he may put questions which may be in the nature of a cross- 
examination. Some of the questions in cross-examination may appear.to be leading 
ones‘even. These features by themselves do not conclude the issue whether the 
principles of natural justice have been violated. Natural justice is not merely a 
question of form but one of substance. The governing test, in our opinion, will be 
whether the examination, cross-examination or putting of leading questions by the 
Enquiry Officer are such as would indicate that he is not fair or that he is biassed) 
in the sense henot merely acted as an Enquiry Officer but went beyond his limits as 
such and played the role of a prosecutor. Having broadly indicated the principles, 
its application will depend on the facts of each case. 


For instance; in Firestone Tyre and Rubber Company v. Their Workmsn1 the wit- 
nesses were subjected to cross-examination by the Enquiry Officer and some of the 
questions appeared to be leading. The contention that this showed that t 
Enqui cer had assumed the role ofa prosecutor did not find favour. Hidaya- 
tullah las he then was) who spoke for the Court observed : 


“No doubt, some of the questions appear to be leading, but they were respecting 
the matter of record and too much legalism cannot be expected from a domestic 
enquiry of this character,” ` : : 


It was held that the principles of natural justice were not violated. A -similar 
point was dealt with by the Supreme Court im Workmen B. &@ G. Mills v. B. @ C. 


AMills*. Repelling the crjticism that the Enquiry Officer had acted both as ‘a pro- 
secutor and a Judge, it was observed : 
““ No doubt, there was no officer separately conducting the ` tion on the 


side of the Management, but what the Labour Officer had done, as evidenced 
by Exhibit M-9 was to put questions to the-witnesses and elicit answers and 
allow the worker _to_cross-examine those witnesses. Similarly, he has also taken 
the statements òf the worker -and asked for Clarification from him wherever n 
sary. Thercfore the enquiry proceedings, as held by ‘the Labour Court, ‘have 
. been completely, fair and impartial.” - SR a: 

. The question in each case will, therefote, be whether having regard to the 
questions put and the cross-cxamination made by the Enquiry Officer, it can 
reasonably-be concluded, that he was unfair er partial in conduncting the enquiry. 
The conclusion of unfairness or partiality cannot be-jumped at merely-on finding 
that the Enquiry Officer hi uestioned the witnesses.or cross-examined -them. 
The Labour Court had, th re, misconceived the position and proceeded 
on the basis that because the Enquiry.Officer had questioned the witnesses and also 
cross-cxamined, the enquiry was. biassed and could not be treated as independent 
or fair. That view of the Labour Court cannot be ‘said to be correct.” ee 
_ < Mr. Dolia, for the second: respondent, laid a good deal of stress on the fact that 
the Enquiry Officer stated "that in respect of the statement made by P. K. Hamid 
that no enquiry was held by the Foreman, Mr. Thatham he wished to bring in 
Mr. Thatham to give evidence. Certain instances of cross-examination made by 
the Enquiry Officer have been particularly pointed out by Counsel. But having given 
our best attention to the matter, wé are not aded that.the Enquiry Officer. con- 
ducted ‘himself unfairly or.was partial.. ere was no violation of the principles 
of natural’ justicé in this respect. ` . na 

The order of the Labour Court is quashed and the appeal.is allowed, but with 
MRE SH ae A T ONT s —— i Appeal allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mkr. Justice R. SADASIVAM AND Mr, Justice K, N. MuDALiyar. 
M. G. Chakravarthi Naicker and another .. Appellants* 
U. 
K. M. Thillaimoorthy and others .. Respondents. 


Board’s Standing Orders (Madras)—Board’s Standing Orders 15, rule 3 (5)—Scopse— 
Nature of orders under—Assignment of land—When could be cancelled. 


Constitution of India (1950), Article 226—Orders of administrative bodies—When could be 


It is well recognised that orders regarding assignment of lands are di of 
in a quasi-judicial manner and even the rules contained in the Board’s Standing 
Orders envisage disposal of applications for assignment in such manner. Board’s 
Standing Orders 15 (18) envisages a hierarchy of original, appellate and revisional 
authorities prescribing even periods of limitation for appeals and revisions. 
The right of the appellate or revisional authorities to interfere with the orders of 
the subordinate officers are restricted to cases of material irregularity in the proce- 
dure, gross injustice, mistake of fact, fraud or misrepresentation and so on. 


Thus it is patently clear that even the powers of the Government to interfere 
with orders of the subordinate officers ordering assignment of land in favour of 
a person, is not unlimited but is constricted to the vitiating circumstances, if any, 

. referred in the Standing Orders. The power of the Government under sub-rule 
3 (5) of Board’s Standing Orders 15 to interfere with orders of assignments is 
co-extensive with the power contained m sub-rule 18. To justify or warrant 
interference of Government under rule g (5) the power of the Government in 
exercising its discretion cannot outreach or extend beyond the limitations found 

` in rule 18 of Board’s Standing Orders 15. 


Lakshmi Ammal v. Board of Revenas, Madras, (1965) 2 M.L.J. 95: LLL.R. (1965) 
1 Mad. 526: (1964) 77 L.W. 293, referred and followed. 


Per Sadasivam, 7.—The question whether orders regarding assignment of land 
could be challenged by invoking the writ jurisdiction of the High Court will 
depend on the rights of the petitioner and the violation of the principles of natural 
justice by the appropriate authority in dealing with such rights. Though the 
rules in Board’s Standing Orders may be only administrative instructions, the 
actual orders passed by the concerned officials, Board of Revenue and Govern- 
ment will give rise to legal rights and the disregard or violation of the rules will 
be relevant in dealing with those rights in writ ‘jurisdiction, 

Where Government has made an order of assignment of certain land in favour 
of a person and it is established that the person in whose favour the order has 
been made (and after his death his legal representative) has made repeated efforts 
to get the formalities of assignment completed, but has failed in his attempts due 
to the delay on the part of the authorities, such a person has acquired some rights 

_ which cannot be adversely affected by orders of the Government except on grounds 
contemplated in rule 18 of Board’s Standing Orders 15. The mere fact that 
the formalities were not completed by issuing an order in Form D cannot mean 

- that the assignment canbe revoked by the Government at any time at its 


Appeals respectively under clause 15 of the Letters Patent against the Order 
of the Honourable Mr. Justice Venkatadri dated 7th October, 1966 and made in 





» W.A. Nos. 289 of 1966 and 
Wo of 1967. i 17th September, 1969, 


the exercise of the Special Original Jurisdiction of the High Court in Writ Petition 
No. 1156 of 1963 presented under Article 226 of the Constitution of India to issue 
a writ of certiorari calling for the records in G.O.Ms. No. 2817, Revenue Department, 
dated r9th September, 1963 on the file of the first respondent therein, communi- 
cated in the proceedings R.C. No. 39546/63-B-6 dated 1st October, 1963 of the 
District Revenue Officer, Chingleput District; and quash the order of the first 
respondent dated 19th September, 1963 and made in G.O. No. 2817, Revenue 
artnent, 


The Government Pleader, for Appellants. 
V. Vedantachari and P. Bhaskaran, for Respondents. 
The Court delivered the following Judgments 


K.N. Mudaliyar, 7.—One M.G. Chakravarthi Naicker and the State of Madras 
are the appellants in these two writ appeals respectively. They seek to appeal 
against the order of Venkatadri, J., in Writ Petition No. 11 56 of 1969 quashing the 
order issued by the Government of Madras, Revenue Department, in G.O. Ms. 
No. 2817, dated 19th September, 1963. 


The two writ appeals may be dealt with by us in a common order. 


Succinctly stated, the facts are that one Manicka Naicker, the father of the first 
respondent, K. M. Thillaimoorthy, applied in the year 1952 to the Government for 
the assignment of the poramboke land in §. No. 531/1 of the extent of 2 acres 
go cents. Manicka Naicker alleged in his petition that Chakravarthi Naicker, a 
political thyagi, was already given lands in Vatyyavoor village comprised in S. No. 
531/4, S. No. 531/5, and S.No. 591/6. It is seen from the records that Chakravarthi 
Naicker got lands assigned in his favour the total extent being 7 acres: Manicka 
Naicker also complained against the attempted trespass on the land in S.No. 531/1 
of the extent of 2 acres go cents, which was said to be in his possession. 


accepted the recommendations of the Board of Revenue and directed that the land 
in S. No. 531/1 of Vaiyyavoor Village, Kancheepuram taluk, measuring 2 acres 


of Chingleput was requested to take steps to evict the political sufferer, Chakravarthi 
Naicker, from the above land and to put Manicka Naicker in occupation, with imme- 
diate effect. No doubt the assignment was subject to the usual condition and any 
other conditions, which the Collector of Chingleput might deem necessary to impose, 
It emerges from the records that even as late as 1 sit lane 1957 Manicka Naicker 
made a grievance of the trespass committed by Chakravarthi Naicker and he prayed 
for an order to issue the patta in his name. On 16th July, 1967, Manicka Naicker 
again prayed for patta to be granted in his favour in pursuance of G.O.Ms. No. 109, 
Revenue, dated roth January, 1 53. He further made a complaint about the 

ieee of Chingleput. The Collector of Chingle- 
put in his proceedings dated gth May, 1958 addressed to the Secretary to the Govern~ 
ment, Revenue Department, reported about the Tahsildar taking steps to evict 
the encroacher. He further reported about his sanctioning the transfer proposals 
in respect of the land in question. He reported also about his asking the Sub- 
Collector, Chingleput, to investigate the cause of inordinate delay in submitting 
the transfer proposals and to take disciplinary action against the persons responsible, 
Thillatmoorthi, the first respondent herein, states in his affidavit in the writ petition 
that the learned District Magistrate (Judicial), Chingleput, declared in M.C. No. 
138/61 on goth December, 1961 that the first respondent’s party are in possession 
of the disputed property and that they are entitled to the possession thereof 
until evicted therefrom in course of law, Qhakravarthi Naicker filed OrLR.C. 
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No. 143:0f.1962 on the file of this Court’against the order in M.O. No. 138/61, and 
Kailasam, J., by his order dated 6th’ September, 1963 dismissed his petition. 


: Chakravarthi Naicker filed a petition before the Government on 11th January, 
1961 on the ground that he was-in.possession of the land. He further relied on a 
passage from the judgment of the Sub-Magistrate, Kancheepuram, in G.G. No: 
2525 of 1951 to show that he was in possession of the land during the relevant period, 

viz., 14th ‘August, 1951." He further allcged’in that petition about some material 
irregularity in the procedure. He further claimed that he was cultivating the land 
with paddy from 1949. On 14th September, 1961 Manicka Naicker died.» On 
24th March, 1962, K. M. Thillaimoorthi, son of Manicka Naicker, filed an appli- 
cation before the Deputy Secretary to Government, Reyenue Department, for the 
assignment of the land in question.- In this application he complained abaut the 
non-co-operation of the local offcials.. - 


The District Revenue,Qfficer, Saidapet, . ‘in his proceedings dated goth 
‘November, 1962, erarik to the E to Goverrment, Revenue Department, 
states as follows: : 


rP i P 


‘With ‘reference to 7 Government Maoriai No. en /61-2, dated 
gist March, 1962, I submit that it cannot be said that the late Sri Manicka 
Naicker took no interest in getting possession of the land. It would not be proper 

' to deny the legal heirs of Sri ‘Manicka Naicker from being given the land ordered 
to be assigned i in G. O. Ms. No. 109, Revenue, dated roth January, 1953. 


It cannot be ont of place to state here that the encroacher who is in posses- 
sion of the land assigned to the late Sri- Manicka Naicker Appears to have been 
apee preventing the steps. taker to evict him.” >> 


`: Ultimately, the Government passed G.O. Ms. No. 2817, dated oth September, 
directing that the land in question should be. assigned to M. G. CGhakravarthi 
aicker, | | Government further cancelled the order in G.O. Ms. No.- 109; 
Revenue, dated roth January, 1953.. In this order it is significant to note that 
after noticing the Government order directing the assignment of the land in question 
to Manicka Naicker after evicting the encroacher, the Government observed: 


r = e Sri Chakravarthi Naicker filed several petitions against the orders of the 
Government and requested assignment of the land in his favour. The kinai 
were However rejected,” 


_- This we find i in the body’of the said oea Order, The above facts culled 
out from the records placed before the Court are necessary to meet the argument of 
the learned Government Pleader, which will be noticed presently. Aggrieved by 
this order ‘of the Government Ku M. ‘Thillaimoorthi along with his mother and 
brother filed Writ Petition No. 1156 k n , which was allowed by Venkatadri, J, 
It is*against’ the order of Vénkatadri t the two writ appeals, Writ A ppeal 
No, -289 of 1966 by M.G. Chaara ‘Naicker, and Writ Appeal No. 236 of 1967 
by ‘the State of Madras, have ‘been filed. 


- ‘The léamed Government Pleader, Mr. S. Mohan, invites our attentioù to 
parasan 3 (5), 12 and 18,.of Board’s. Standing Ordcrs No.'15 and also to 
form D and contends before us that Board’s Standing Orders 15(18) is not 
applicable atall, and that inasmuch as the final order, -which has got to be 
émbadied in Form D, has not been issued to Manicka - -Naicker or “hig son, the 
first. respondent, the Government have the. ‘power and right to assign the land 
in favour of Chakravarthi Naicker. We are not in a position to accept this’ 
argument, When we bear in mind. the contents of the earlier G.O. Ms. 
No. rog, Revenue, dated roth January, 1953 directing assignment of the lartd’ in 
favour, of- Manicka Naicker, the assignment remains to. be completed ‘formally, 
subject tc to usual conditiops and any other, conditions, It was-open to the. Collector; 


ean e ms 
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or the other revenue authorities subordinate to him to have made use of Form D and 
completed the formalities of assignment. It would emerge very clearly from the 
statement of facts noticed earlier.that the first dent and his father made every 
effort to get the formal assignment completed, but both of them were thwarted 
from time to time by certain forces at work. In fact Manicka Naicker and his son, 
the first respondent, made a grievance of their failure to the revenue authorities. 
As a matter of fact even the Collector of Chingleput makes mention about his 
contemplated disciplinary action against the persons responsible. It is obvious 
that there were no laches on the part of either Manicka Naicker or his son, the 
first respondent, in pursuing the matter to get the completion of the assignment 
subject to certain usual conditions or special conditions. We conclude from the 
facts seen from the records produced by the learned Government Pleader before the 
Court and the averments in the affidavits filed by the parties that there has been 
laches only on the part of the Revenue Department in pursuing the matter and 
completing the assignment in favour of Manicka Naicker. 


Board’s Standing Orders 15 (18) envisages a hierarchy of original, appellate 
and revisional authorities, prescribing even periods of limitation for appeals and 
revision petitions. It id important to notice that the Collector interferes with the 
decisions of the subordinate officers only in cases (1) where there has been a 
material irregularity in the procedure, or (2) where the decision was grossly in quit- 
able, or (3) where the decision exceeded the powers of the officer who panied tt 
or (4) where the decision was passed under a mistake of fact or (5) owing to fraud 
or misrepresentation. The relevant extract of Board’s Standing Orders 15 (18) is 
set down below : 


“The Board of Revenue or the Government may set aside, cancel or in any 
way modify the decision of any authority subordinate to them, within three years, 
if they are satisfied that the decision was grossly inequitable; they may exercise 
similar powers without any limit of time, where there has been a material irregu- 
larity in the procedure or where the decision exceeded the powers of the officer, 
who passed it or it was passed under a mistake of fact or owing to fraud or mis- 
representation.” 


It is patently clear that even the powers of the Government are not unlimited. 
On the contrary they are constricted to the vitiating factors found in the extract to 
justify the interference on the part’of the Governmént. The powers of the Govern- 
ment are severely delimited: The Government cannot traverse beyond this field. 
The learned Government Pleader relicd on paragraph 3 (5) of Board’s Standing 
Orders 15 and argucd logically that in matters of disposing of land the Goyern- 
ment:are not barred from using their discretion and the discretion of the Govern- 
ment is unbounded and untrammelled and even arbitrary. We are inclined to 
think that rule 18 may not be applicable in cases of original orders by 
Government.. Assuming the content of power is located in rule 3 (5) .of the 
Board’s Standing Orders 15, that power is only co-cxtensive with the power ‘con- 
tained in rule 18. It is cxhaustive but not illustrative. To justify or warrant the 
interference of Government under rule 3 (5) the power of the Government in 
« discretion ’? cannot outreach or extend beyond the ljmitations found 

in rule 18 of the Board’s Standing Orders 15. l 


We cannot countenance the construction put by .the learned Government 
Pleader on graph 3 (5) of Board’s Standing Orders:15 tọ show that -the dis- 
cretion of Ta. is absolute and unfettered. We are in respeciful 
agreement with the observations of Srinivasan, J., in Lakshmi Ammal v. Board of 
Revenns, Madras1, which is as follows: : 

It is well. recognised that orders regarding the assignment'of lands are disposed 
of ina j-judicial manner and even the rules contained in the Board’s Standing 
Orders directed the disposal of applications for assignment in such manner. The 
rules also provide for a hierarchy of appeal and revisional tribunals indicating very 

J. 
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Clearly that the right agitated is in fact dealt with on at least quasi-judicial basis. 
In this particular case, it is beyond dispute that the petitioners have been in per- 
missive occupation of the land for nearly 20 years. As landless poor persons, they 
are entitled to certain privileges and an application for assignment is covered by the 
Government Orders and the Board’s proceedings themselves. By virtue of the 
earlier G.O.Ms. No. 109, Revenue, dated 10th January, 1953 Manicka Naicker 
did derive some rights in the land assigned in his favour, and before his rights or 
the rights of his son, the first respondent are invaded the first respondent was entitled 
to Bae certain matters before the Government before an adverse order in the later 
G.O.Ms. No. 2817, Revenue, dated Igth September, 1963 is passed against him, 
We find no reasons given in the impugned Government Order. The mere peti- 
tion filed by the first respondent on 24th March, 1962, is not to be equated with 
an opportunity given to the first respondent to represent his case. We also do not 
find in the impugned Government Order any reference to any of the vitiating factors 
found in paragraph 18 of Board’s Standing Orders No. 15 to justify the cancel- 
lation of the earlier G.O.Ms. No. 109, dated roth January, 1953. We do not 
consider ‘that the discretion vested in the Government under h5 of the 
Board’s Standing Orders 15 is absolute and untrammelled. SA, de E nith in his 
Judicial Review of Administrative Action observed at page 277: 


“ As was observed in a leading modern Canadian case, ‘there is always a 
perspective within which a State is intended to operate,’ — 


(#1) Where the competent authority is empowered to take such action or 
to impose such conditions as it thinks fit in relation to a subject-matter, 


The Courts have generally- declined to construe such words as investing the 
authority with an absolute discretion to do as it pleases.” 


“ The Minister of Transport, when empowered to make such order as he thought 
fit on a licensing appeal, was obliged to confine himself to matters raised in the 
course of the appeal and to disregard irrelevant considerations in exercising his 
discretion,” . Pa 

At page 324 the learned author also observes: 


“* Certtorari will issue to h an order made by an adminisrative body only 
if the functions of that badly are characterised as being at least partly judicial. 
It will issue not only for error in the exercise of judicial functions, but also for 
error in the non-judicial element of a composite function, provided that the error 
causes the body exercising those functions to exceed its powers.” 


Garner in his book on Administrative Law at page 115 observes as follows: 


“ We now come to the major ground on which the Court in this country will 
review the decision of an administrative agency, namely, because the agen 
has exceeded its statutory powers. Every administrative agency, whether it is 
a Government department, a local authority, an indcpendent statutory corpora- 
tion or an administrative tribunal, owes its powers exclusively to Parliament 
(with the sole exception of an agency operating under and by virtue of the royal 
prerogative) and it will be acting altra vires in so far as it may purport to step 
outside or exceed those powers; any such purported exercise of power will there- 
fore be void. As we have said, any ground on which judicial review may be 
justified can logically be classified as a branch of the ultra vires doctrine; here we 
shall deal with straightforward cases where ultra vires was expressly urged as the 
solitary or principal justification for judicial review. Thus in The King v. Minister 
of Transport Ex parte Upminster Services, Lid.1, it was held that the Minister had no 
power'to revoke contingently a road service licence granted by the Traffic 
Commissioners under the Road, Traffic Act, 1930, although a person who had 
been refused a licence by the Commissioners was given a statutory right to appeal 
to the Minister.” | , 
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In our considered opinion sub- ph 5 of Board’s Standing Order 15 is 
not helpful to the Government. e Government cannot step outside or exceed 
the powers vested in them as enumerated in the relevant extract of paragraph 18, 
of Board’s Standing Order 15. In our view the discretion vested in the Govern- 
ment under paragraph 5 is serverely delimited by the strict limitations enumerated 
in paragraph 18, which fetter, trammel and control the discretion of the Govern- 
ment in the matter of disposing of lands. 


We are only concerned here to examine whether the impugned order was mzde 
after observing the required procedure in paragraph 18 of Board’s Standing 
Order 15 and whether the Government have taken into consideration all the 
relevant material that they should. There has been a failure to furnish an adequate 
opportunity to the first respondent to meet the contentions of Chakravarthi Naicker 
against the assignment of the land in favour of Manicka Naicker according to 
the earlier Government Order. 


Sri V. Vedantachari appearing for Chakravarthi Naicker supported the 
contentions of the learned Government Pleader. 


We affirm the order of Venkatadri, J. passed in Writ Petition No. 1156 of 1963 
hing G.O. No. 2817 Revenue, dated rgth September, 1963 and dismiss both 
the writ appeals and in the circumstances there will be no order as to costs, 


It is open to the Government to interfere with the earlier Government Order 
in case they find sufficient material and grounds as described in paragraph 18 of 
the Board’s Standing Order 15. 


Sadasivam, 7.—I have had the advantage of perusing the Judgment of my learned 
brother and I agree with him that the order of Venkatadri, J., passed in W.P. No. 
No.1156 of 1963 against which the writ appeal has been preferred could be affirmed, 
However, I like to express my opinion on the contention of Sri S. Mohan appearing 
for the Governmentthat the rules-in Board’s Standing Order 1 5 are merely administra- 
tive in character and that under sub-paragraph (5) of paragraph 30f Board’s Standing 
Order 15, ‘‘nothing contained in any of theserulesshall beheldto debar Government 
from disposing ofland otherwise than under these rules at their discretion as heretofore”, 
and that this Court has no jurisdiction to interfere with the order of assi goment made 
by the Government. He relied on the decision of Veeraswami, J., as he then was, in 
Writ Petition No. 747 of 1959, on the file of this Court, that the rules in the Board 
Standing Orders relating to the assi ent are no more than administrative instruc- 
tions and that they have not been ed in the cxercise of any statutory power to 
make rules. But the Writ Appeal No. 209 of 1962 filed against the order on W.P. 
No. 747 of 1959 was di of on the ground that the disappointed applicant for 
the assignment of the land cannot be said to have any legal grievance to justify his 
invoking the discretionary powers of this Court under Article 226 of the Constitution. 
Mr. 5. Mohan also relied on the decision in W.P.No. 867 of 1963, on the file of this 
Court. ‘The petitioner in that case applied for assignment of 2 cents of Government 
poromboke land in S.No. 310/1 Konnur village adjacent to his land in S.No. gog on 
the ground that by reason of the State Government acquiring two cents of his Jand 
out of the extent of six cents in S.No. 309 of Konnur Village, he was not able to con- 
struct his building as planned. The Government assigned two cents of land in 
S.No. 310/1, Konnur Village, to him at the market value. But the second respon- 
dent in that petition, who had already encroached on the land, applied to the 
Tahsildar for permission to retain possession of the land by passing an order of 
assignment in his favour. In view of the fact that the second respondent had 
constructed a building, the Government passed the revised impugned order under 
which they allotted one cent to each party, namely, the petitioner and the second 
respondent, It was urged by the learned Government Pleader in that writ petition 
that as an assignment becomes complete only after the signing of the prescribed 
Form D in Appendix V of Board’s Standing Order Volume I, the Government 
had jurisdiction to vary the order and in dealing with this contention Venkatadri, J., 
observed that there was much force in it. But he has pointed out in the earlier 
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part of that order that by virtue of the powers under Board’s Standing Order 15, 

. paragraph 18, the Government have jurisdiction to vary the prior order within 
three years if they are satisfied that the earlier decision was grossly inequitable and 
-that they may exercise similar powers without any limit of time where there has 
-been a material irregularity in the procedure or where the decision exceeded the 
-powers of the Officer who passed it, or where it was passed under a mistake of fact 
or owing to fraud or misrepresentation. Thus the second order passed by the 
Government in that case could be justificd under the provisions of Board’s 
Standing Order 15, paragraph 18. . - 


Thus the question whether orders r ing assignment of Jand could be chal- 
lenged by invoking the writ jurisdiction of this Court will depend on the rights of the 
petitioner and the violation of the principles of natural justice by the appropriate 
‘authority in dealing with such rights, Though the Rules in Board’s Standing Orders 
may be only administrative instructions, the actual orders passed by the oncerned 
revenue officials, Board of Revenue and Government will give rise to legal rights and 
the disregard or violation of the rules will be relevant in dealing with those rights in 
writ jurisdiction. 

Though Board’s Standing Order 15, paragraph 3 (3) enumerates the class of 
persons who are eligible for assignment of lands by the issue of D. Form patta, no 

ncan have a legal grievance ifa person belonging to one class is preferred to 
a person belonging to another class. But once the Tahsildar communicates his 
order in Form D in Appendix V of Board’s Standing Order, Volume 1, as required 
in Board’s Standing Order 15, ph 18, certain legal rights accrue in favour 
of the grantee. As pointed out by Srinivasan, J., in Lakshmi Ammal v. Board of 
Revenus, Madras+, poe to by my learned brother, the order of the Tahsildar isa 
- quasi-judicial one sae to cancellation or modification in ap or revision as 
provided in the Board’s Standing Order. Unlike in the case of Board’s Standing 
Order 15, paragraph 12, which requires a communication by the Tahsildar to 
the parties concerned in Form D in Appendix V of Board’s Standing Order 
apart from sending an order to the village authorities, there is no such require- 
ment when the Government directly passes orders as contemplated in Board’s 
Standing Order 15, paragraph 3 (5). The Government has made an order of 
‘assignment in favour of Manicka Naicker, the father of the first respondent 
Thillaimoorthy and directed the Collector of Chingleput to give effect 
to the order by evicting Chakravarthi Naicker from the land, By virtue of the said 
order, Manicka Naicker has acquired some rights in the land and the principles of 
natural justice require that his rights should not be affected adversely without his 
being heard and except on legal grounds such as those contemplated in Board's 
Standing Order 15, paragraph 18. .In the subsequent order of the Government in 
favour of Chakravarthi Naicker, there is absolutely no discussion as to the merits of 
his claim to get the assignment of the land in his favour in spite of the prior order in 
favour of Manicka Naicker. It is no doubt open to the Government to interfere with 
their earlier order in favour of Manicka Naicker, if Chakravarthi Naicker is able to 
bring his case within the provisions of Board’s Standing Order 15 paragraph 
18, which: embody only principles of natural justice usually applied in quasi- 
judicial proceedings. p ; 

'I agree with my learned brother that in the above circumstances, the writ appeals 
should be dismissed but without costs. 


~, RM. ~ oe se . Appeals dismissed. 
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. IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PREesENT ;—Mnr. Justice S. MAHARAJAN. 


Ramiah Chettiar i .. Petitioner" 
J. 
K. Sankaralingam Pillai .. despondent. 


Madras Buildings (Lease and Rent Control) Act (XVIII of 1960), section 10 (2) (i)— 
Petition for eviction on the ground of wilful dsfault— Compromise stipulating that landlord 
would be entitled to possession if tenant committed default in payment of rents in fulure— 
Order passed in terms of compromise—Legality—Objection to jurisdiction if may be 
raised tn execution proceedings. 

It is well-settled that where the tenancy is governed by the Madras Buildings 
(Lease and Rent Control) Act, 1g60, it is not open to the landlord or the tenant to 
contract themselves out of the obligations under the Act or to agree to resort to a 
procedure not contemplated by the Act. Itis not, therefore, open to the parties 
to enter into a contract, which would have the effect of bypassing the provisions 
of the Act. The legal position would be the same even though such a contract is 
embodied in a compromise which has received the imprtmaiar of a ‘Tribunal con- 
templated by the special enactment. 


In a petition under section 10 (2) (i) of Madras Act (XVIII of 1960), for eviction 
on the ground of wilful default in payment of rent, the Rent Controller has juris- 
diction to direct eviction only if he found, as a fact, that the tenant had committed 
wilful default in the payment of rent for the period preceding the date of the appli- 
cation. There is nothing in the Act which empowers the prescribed Tribunal 
to order eviction if default be committed in future. 


Where, therefore, in a petition for eviction on the ground that the tenant had 
committed wilful default in payment of rent the parties entered into a compromise 
whereby the tenant undertook to pay the future rents regularly and a that if 
he failed to do so the landlord would be entitled to take possession of the demised 

~ premises without further notice and the Rent Controller ordered the petition in 
terms of the compromise ; 


Held, the order was without jurisdiction and the tenant could raise this objection 
in execution p Ings. 


(The Court also rejected the contention that by virtue of the compromise the 
tenant ceased to be a tenant and became a bare licencee.) 


Petition under section 115 of Act (V of 1908) praying the High Court to revise 
the order of the District Court, Madurai in C.R.P. No. 16 of 1968—E.P. No. 57 
of 1968 in R.C,O.P. No. 21 of 1963, District Munsif Court of Thirumangalam. 


N. Krishnamurthi, for Petitioner. 
A. Ramanathan and K.S. Ahamed, for Respondent. 
The Court made the following 


Ornpzea.—This petition is filed by the tenant to revise the order of the learned 
District Judge of Madurai, dismissing the revision petition filed by him under section 
25 ofthe Madras Buildings (Lease and Rent Control) Act, 1960, (hereinafter referred 
to as the Act), against the order passed by the District Munsif, ‘Tirumangalam in 
E.P. No. 57 of 1968 in R.C.O.P. No. 21 of 1963. The dispute between the ics 
arose under the following circumstances. The respondent-landlord filed an 
application for eviction against the tenant-petitioner under ‘section 10 (2) (t) of 
the “Act on 8th August, 1963 before the Rent Controller. : The ground alleged in 
the petition was that the tenant had committed wilful default in the payment of 
rent tor the period 14th January, 1963 upto 16th July. On 1gth October, 1963, the’ 
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tenant, who had been served with notice, appeared "in Court and made an endorse- 
ment to the following effect : 


“The respondent hereby agrees that in future he will pay the petitioner regularly 
the monthly rent due for every Tamil month on or before the roth of the succeed- 
ing Tamil month, J hereby agree that in case I fail to payin future the rent 
due for a month on or before the roth of the succeeding month, the petitioner shall 
in these very proceedings and without notice to me, take possession of the petition 
schedule premises. Judgment may be rendered in accordance with these terms.” 


This endorsement was signed by the tenant on 1gth October, 1963. Below 
his signature the landlord’s advocate made the following endorsement: 


“ Eviction order may be passed on the above terms ”. 
On the same date the Rent Controller passed the following order : 


“ Joint endorsement made. Petition is ordered in terms of the joint endorse- 
ment,” 


It is i rtant to note that nothing is stated in the endorsement about the 
claim made by the landlord for arrears of rent due by the tenant for the period from 
14th January, 1963 upto 16th July, 1993. As the endorsement dated 19th October, 
1963 contemplates only a default in the payment of future rent, it must be assumed 
that all arrears of rent due by the tenant upto 19th October, 1963 had been paid to 
the landlord. There is no admission in the endorsement that the tenant has com- 
mitted any default, much less wilful default. Nor is there anything in the order of 
the Court to show that any ground justifying the eviction of the tenant had been 
established or admitted. Subsequent to the date of the order passed in terms of the 
joint endorsement the tenant continued to be in possession of the premises and was 
paying the monthly rent regularly for a period of more than four years. However, 
on 6th January, 1968, the landlord filed an execution petition praying for eviction 
of the tenant on the ground that he had committed wilful dekul in payment of 
rent, for October, November, 1967. The tenant contested the application on the 
ground that the order passed by the Rent Controller on foot of the joint endorsement 
was not executable and that if any default had been committed by him in the pay- 
ment of rent for a period long subsequent to the date of the joint endorsement, the 
landlord was liable to file another petition for eviction under section 10 (2) (Ù of the 
Act and could not validly execute the order dated rgth October, 1963 thereby circum- 
venting the provisions of the special enactment. This contention was rejected by the 
learned District Munsif on the execution side and revision filed against this order 
before the learned District Judge, Madurai, met with the same fate. 


It is well-settled that where the tenancy is governed by the Madras Buildings 
(Lease and Rent Control) Act, 1960, it is not open to the landlord or the tenant to 
contract themselves out of the obligations under the Act, or to agree to resort to a 
procedure not contemplated by the Act. A scrutiny of the entire scheme of the Aot 
shows that notwithstanding contracts to the contrary, the Legislature intended to 
regulate the letting of residential and non-residential buildings and the control of 
rents of such buildings and the prevention of unreasonable eviction of tenants there- 
from in the State of Madras, It is not, therefore, open to the parties to enter into a 
contract, which would have the effect of by-passing the provisions of the Act. The 
legal position would be the same even though such a contract is embodied in a 
compromise which has received the tmprimatar of a Tribunal contemplated by the 

ecial enactment. The essential pre-condition to the eviction of a tenant under 
ie Act is that the one or the other of the grounds mentioned in section 10 or sec- 
tions 14 to 16,0of the Act should have been established. In this case the Rent Con- 
troller had the jurisdiction to direct eviction, only if he found, asa fact, that the 
tenant had committed wilful default in the payment of rent for the period pre- 
ceding the date of the application, Under section 11 of the Act, ifthe tenant 
defaults to pay rent accruing due in respect of the building until the termination 
of the proceedings before the Controller or the appellate authority, the Control- 
ler or the appellate authority, as the case may be, would have the power to make 


an order directing the tenant to put the landlord in possession of the building, regar- 
dless of the fact whether the original ground alleged in the petition had been esta- 
blished or not. Itisimportant to note that there is nothing in the Act which 
empowers the prescribed Tribunal to order eviction if default be committed in fiture. 
What has happened in this case is that the tenant, after continuing in possession of 
the premises for over four years after the termination of the proceedings before the 
Rent Controller and paying rent regularly every month, was alleged to have com- 
mitted default in the payment of rent for October-November, 1967. The Rent 
Controller, whois a creature of the statute and whose jurisdiction is circumscribed 
and limited by the provisions thercof, has no power to direct eviction on the basis 
of an anticipatory default. What the parties have done, in effect, is to enter into a 
contract, whereby they renounccd the rights and obligations under the Act and 

ibed, resort to a process of direct execution in violation of the provisions of the 
Act, without its being preceded by an enquiry under section 10 (2) of the Act. 
As has been held by Ramamurti, J., in Isherdas Shani and brothers v. Rajeswara Rao}, 
these Acts are remedial measures conceived for the protection and welfare of 
tenants, and the object of the legislation will be frustrated, iftenants are permitted 
to enter into contracts giving up the protection afforded to them by the Act. 


Learned Counsel for the landlord relies upon the ruling of the Supreme Court in 
Ramamurihi Subudhi v. Gopinath Natwck*. That was a case where two persons litigat- 
ing before the ordinary civil Court, entered into a compromise under Order 23, rule 
Civil Procedure Code in the Court of the Subordinate Judge, Berhampur, who gran 
a decree in terms of the compromise. The decree-holder filed an application for 
execution of the decree and the judgment-debtor objected to the execution. The 
point that arose for consideration before their Lordships of the Supreme Court was 
whether the compromise decree created a lease or licence. Upon the terms of the 
compromise it was held that only a licence had been created and not a lease and 
consequently the Orissa House Rent Control Act did not apply to the relationship 
between the parties to that compromise and that execution could proceed. On 
the contrary, the joint endorsement made on the petition filed by the landlod in this 
case shows that the relationship of landlord and tenant continued unimpaired by the 
compromise and the tenant agreed to pay the future monthly rent regularly on or 
before the 1oth of the succeeding month. It is clear from-the terms of the compromise 
that the petitioner-tenant continued to be in possession of the premises in his capacity 
as tenant and that his juridical status was not in any manner transformed by virtue 
of the compromise into that of a licencee. Section 2 sub-clause (8) of the Act 
defines a ‘ tenant’ in very broad terms, to include any person by whom or on whose 
account rent is payable for a building. and even to include the surviving spouse, or any 
son, or daughter and any person continuing in possession after the termination of the 
tenancy in his favour. ‘The petitioner would clearly be a ‘ tenant’ within the mean- 
ing of this definition. I therefore repel the contention of the learned Counsel for 
the respondent that, by virtue ofthe. compromise, the petitioner ceased to be a tenant 
and became a mere licencee and therefore, escaped the mischief of the Act. ra 


It is next contended that the objection of the tenant could not be properly raised 
in execution. I am unable to . LU the order sought to bé executed had been 
by an authority which no Jurisdiction to do so, it was certainly open to the 
judgment-debtor to raise in execution proceedings any objection regarding the com- 
petency of the order or the jurisdiction of the Tribunal that had passed it. I am 
therefore of the view that the compromise entered into between the parties in R.C.O. 
P. No. 21 of 1963, embodied what in fact was a contract by-passing the provisions 
of the Act, which is intended to save the tenants even from their own contracts. 


If, in this case, the joint endorsement had admitted that the tenant had committed 
defult in the payment of rent and was therefore liable to eviction, and if further an 
eviction order had. been passed by the Rent Controller with a condition that it would 
I. (I 
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remain suspended so long as the tenant continued to pay the rent regularly in future, 
and would come into force the moment he committed default it would perfectly be 
an enforceable order. But, unfortunately, that is not the case here. I, therefore, 
sct aside the order of the Courts below and allow this revision petition. In the cir- 
cumstances, J make no order as to costs. 


V.K. —— Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— Mn, Justro P.R. GoKULAKRISHNAN. 


5. Rangaraju .. Appellant* 

U. . y 
Sulochana Ammal .. Respondent. 
Registration ‘Act (XVI of 1908), section 35 (3) (c) Proviso, 73, 75 and 7'7—Scope —Sale 

dsesd—F-xecution of —Executants evading registration of the document— Registrar, if could 
direct the document to be registered by one of the executants leaving the others who denied 
execution. 


There is no question of the chara cter of the document changing simply because 
one ofthe executants of the document, alone being directed to execute the document. 
Taking the intention of the Legislature and the purport of the Indian Registrartion 
snk as has been clearly brought out under section 35 (3) (c) Proviso, that the Regis- 

wer to direct a document to be registered by one of the executants 
PET P others who denied them. Therefore, it is not correct to say that 
registering a document means registering of a document as a whole with all the 
executants and not with one of the executants of the document. 


Appeal against the Decree of the Court of the Subordinate Judge (II Additional 

Madurai dated 12th August, 1964 in A Suit No. 23 of 1964, preferred 

the decree .of the Court of the District Munsif of Madurai Taluk at 
Madurai in O.S. No. 158 of 1962. 


K. Gopalachari and. G. Krishnan, for Appellant. 

N.K. Ramaswamy. and S. Sundaram Ayyar, for Respondents. 

The Court delivered the following 

Jopcwent :—The first defendant is the appellant in this second appeal. 


The plaintiff has filed the suit under section 77 of the Indian Registration Act for 
a decree directing the Registrar to register a document. 


The case of the plaintiff is that the first defendant (appellant) and the other 
three defendants constitute a joint family, that the defendants 1 to 3 and the first 
defendant as guardian ofthe fourth defendant executed a sale deed on 15th June, 1 ee 
for Rs. 4,000 in favour of the plaintiff in respect of the suit property, that the 
defendant received Rs. 3,500 at the time of the execution and the balance was reserved 
to be paid. at the time of the registration. The plaintiff was put in possession of the 
suit property. The first defendant has come with the scribe from Dindigul to 

ur for executing the sale deed and the plaintiff paid Rs. 320 to the first 
defadan for the purchase of the stamp papers. the first defendant executed 
the sale deed he demanded the consideration and the plaintiff stated that the consi- 
deration would be paid -only after the execution of the sale deed by defendants 2 
and 3. Immediately the first defendant went with the sale deed to Dindigul and 
returned the same evening. He represented that the defendants 2 and g also have 
signed the sale decd. Then the consideration of Rs. 3,500 was paid to the first defen- 
dant (appellant). ‘Thereafter the defendants evaded to register the document. The 
the. plaintiff presented the document before the Sub-Registrar, Alanganallur for 
compulsory registration. But the Sub-Registrar passed an order on 13th September, 
1961 refusing to register the-document. The plaintiff then filed an appeal to the 
District Registrar under_section 77-of the Indian Registrartion Act. The appeal 


*S.A, No. 644 of 1965. es i na Sa S . 96th September, 1969. 





—— -m Á —_— — —— MM- — 


"was dismissed after’an enquiry on 25th June, 1962 and therefore the plaintiff filed 


the present suit. 


Defendants 1 to g filed a written statement and the guardian of the fourth defen- 
dant adopted the same.: As far as the first defendant is concerned he has stated 
that he executed the document thinking that it was a lease deed. As far as the other 
defendants are concerned, they denied execution of the document. 


The learned District Munsif accepted the case of the plaintiff so far as the first 
defendant is concerned and granted a decree directing the Registrar to register part 
of the sale so far as it related to the execution by the appellant herein and dismissed 
the suit as against defendants 2 and 3. On appeal, the learned Additional Subordi- 
nate Judge of Madurai confirmed the finding of the learned District Munsif. 
As regards the defendants 2 and g the finding is that the signatures have not been 
proved by the plaintiff. Only on that ground the trial Court has refused to direct. 
registration of the document along with defendants 2 and 3. The plaintiff has not 
preferred any’ cross-objections against this denial of her mght and the same is not 
the subject-matter before this Court. i 


The learned Advocate for the appellant states that under section 77 of the 
Indian Registration Act, the Court can only direct the entire document to be regis- 
tered and there is no question of its registration as against any particular person. 
Then he contends that such a document can be registered as against a particular. 
person only when he is the sole execùtant and when he admits the execution of it.. 
The third point raised by the appellant is that there is a definite finding to the effect 
that the document is not probably genuine and hence the Court should not have 
granted registration. As regards the third contention, I do not find any finding by, 
the Courts below as to the genuineness’of the document. The learned District 
Munsif in paragraph 15 of his judgment states that it is for the plaintiff to positively 
show that the defendants 2 and 3 executed the document by putting the signatures 
thereto and this has not been proved by her. Hence this finding will not amount to con- 
clude that the document is not genuine. As regards the second point raised by the 
learned Counsel for the appellant, I do not think there is any substance in the same in 
asmuch as the question of the first defendant executing the document.has been 
decided factually by the Courts below and there is no point in the first defendant 
merely denying the execution of the document in spite of the decision of -both the 
Courts below. .. |, -_... wl. . ae oe 

The learned Counsel for the appellant argues on the first point to the effect that 
the document intended to be registered under section 77 is the whole document and 
not part of it. By-that he means that when a document has been signed by.four 
persons, it is not correct under section 77 of the Indian Registration Act to direet 
registration of the document only by one of-the persons. For this purpose he 
reads sections 35, 73, 75 and 77 of the Indian Registration Act. As far as section 35 
is concerned, before the amendment of section 35 (3) (c), there is a decision in 
Muhammad Ewaz v. Birj Lal. This decision has been brought to my notice by the 
learned Counsel for thé respondent. There, the. Privy Council holds : 

“The words of section 35 of the Indian Registration Act (VIII of 1871) which 
provide that “Ifall or'any of the persons by-whom the document (1.6., the document 
presented for registration) purports to be executed deny its execution, or if any 

_ such person appears to be a minor, an idiot, ora lunatic, or if any person by whom 
the document purports to be executed is dead and his representative or assign denies 
its execution, the registering officer shall refuse to register the document”’, taken 
literally, seem to require the ‘registering officer to refuse registration of'a deed 
which purports to be executed by several persons if any one of them deny execu- 
tion, or appear to be a 'minor, an idiot, or a lunatic. = 

Since such a construction would cause great difficulty and injustice, and would 
be inconsistent with the language and tenor of the rest of the Act, the words in 
question must be read distributively, and cóñstrued to mean that the registering 

as tas roe 
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officer shall refuse to register the document quoad the persons who deny the exe- 
cution of the deed, and quoad such persons as appear to be under any of the disabili- 
ties mentioned.” 


Incorporating the observations of the Privy Council, section 35 8 now amended 
and section 35 (3)(c) proviso says that the Registering Officer rcfuse to register 
the document as to the person so denying, appearing or dead. This clearly means 
that the registering authority can register a document in so far as it relates to that 
person whose execution has been proved in spite of the fact that there are other ns 
who have subscribed their signatures as executants to the document. en we 
have section 73 which deals with the application to the Registrar where the Sub- 
Registrar refuses to register on the ground of denial of execution. Then section 75 
deals with the order by Registrar to register and the procedure thereon. The 
learned Counsel for the appellant draws my attention to show that what is contem- 
plated by these sections are registering the document. He strenuously argues that 
registering a document means the registering of a document as a whole with all the 
executants and not with one of the executants of the document. In this line of the 

ent, the learned Advocate for the appellant states that under section 77 the 
rel by. the Registrar to register the document is correct. I am not able to subs- 
cribe to this view. ‘The document means the nature and the character of the document 
such as sale deed, mortgage deed and lease deed, etc. There is no question of the 
character of the document changing simply because the one of executants of the 
document, alone being directed to execute the document. Taking the intention of 
the Legislature and the purport of the whole act it has been clearly brought out under 
acy on 3 (3) (c) proviso, that the Registrar has power to direct a document to be 
regist by one of the executants leaving the others who denied execution. To the 
same effect is the decision reported in Fetharam v. Hazarimalt. 

In view of the discussions and the decisions referred above, I am of the view that 
the Courts below are correct in directing the Registrar to register the document under 
section 77 of the Registration Act with the first defendant alone as the executant. 

In these circumstances, the second appeal fails and the same is dismissed 
with costs. 

No leave. 

V.M.E. — Appeal dismissed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Ma. Jusrœ K.N. MUDALIYAR. 


Pakkirisami and another .. Petitioners* 
Criminal Procedure Code (V of 1898), sections 155 (2), 190 Q (b), 200 (aa) and 597— 
Investigation of a case tn contravention of ths proviston—tf vitiates the irial—Defeci— 


When cured, 
The bar of investigation of a non-cognizable offence under section 155 (2) of.the 
Criminal Procedure Code, without an order of a Magistrate is no doubt intended 
to be obeyed and any deliberate disregard of the prohibition in the hope that the 
obs Sonal wa in the procedure will be cured under section 537 of the Code, has to 
be deprecated. But itis now well settled that a mere defect or illegality in investi- 

- gation, will not by itself affect the competence or jurisdiction of the Court to try the 
offence. In appropriate cases the defect may be rectified by ordering re-investi- 
gation. Even otherwise section 1go (1) (b) and section 200 (aa) read together 
clearly enables a Court to take cognizance of any offence on the report in writing 
of any Police Officer. Hence unless the illegality in the investigation has caused 

`- any prejudice to the accused or has led to miscarriage of justice, the trial cannot 
be said to be vitiated. The-cognizance of an invalid police report is not 
prohibited or rendered a nullity. 
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Where cognizance of the case has in fact been taken by the Court and the trial 
has come to a termination, the invalidity of the investigation that preceded the 
filing of the report does not vitiate the result unless miscarriage of justice has been 
caused thereby. 


Podan v. Stats of Kerala, (1962) 1 Crl.L.J. 339; H.N. Rishbud v. Stats of Delhi, 
11955 56 Crl.L.f. 526: (1955) 8.C.J. 283 ; Public Prosecutor v. Ratnavelu Chetty, 
(1926) I.L.R. 49 Mad. 525: 52 M.L.J. 210, referred. 


Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898 

raying the High Court to revise the Ju ent of the Court ofthe District Magistrate 

U) Thanjavur at Kumbakonam dated 26th May, 1967 and in C.A.No. 122 
of 1967 (C.C.No. 195 of 1967 Court of the Sub-Magistrate Nagapattinam). 


V. Venkataraman, for Petitioners. 

The Additional Public Prosecutor, for State. 

The Court made the following ) os 

OrpEer.—Mgz, Venkataraman appearing for the two petitioners (A-2 and 
A-3) who have been convicted for offences under sections 328 and 352, Indian Penal 

de, assailed the convictions mainly on the ground that the investigation is vitiated 

by an illegality in that the requirements of section 155 (2), Criminal Procedure Code, 
have not been complied with. 


P.W. 6 the Sub-Inspector who appears to have earlier filed charge-sheets for 
offences under sections 323 and 341, Indian Penal Code, after investigating the matter, 
referred the case. ‘Thereafter, he seems to have filed a case charge-sheets 
under section 75 of the Madras City Police Act. Thetmal Magistrate, finding the 
charge-sheets to be defective, returned them, and, by him memo. dated 26th January, 
1967, the Sub-Inspector ultimately modified them as those under section 323, Indian 
Penal Code, read with section 1go (ry (b). It is on this chequered history of fili 
of the amended charge-sheets continuously that Mr. Venkataraman has ground 
his main attack. 

Section 155 -(2), Criminal Procedure Code, reads as follows :— 

“ No Police Officer shall investigate a non-cognizable case without the order 

of a Magistrate of the first or second class having power to try such case or com- 
` mit the same for trial, or of a Presidency Magistrate ”. 


The.next relevant section would be section 190 {1) (b) which enables cognizance of 
offences by Magistrates upon a report in writing of such facts made by any Police 
Officer. The other relevant section for the matter now debated, is section 200 (aa), 
Criminal Procedure Code, which runs : 


“ When the complaint is made in writing, nothing herein contained shall be 
deemed to require the examination of a complainant in any case in which the com- 
plaint has been made by a Court or a public servant acting or -purporting to act 
in the discharge of his official duties.” 

Mr. Venkataraman argues that the report of the Police Officer under section r78, 
Criminal Procedure Code, must be within the compags of section 155 (2), Criminal 
Procedure Code, and only such report is contemplated within the meaning df section 
190 (1) (b), Criminal Procedure Code. In my view, the prohibition of section 155 (2) 


~ 


in regard to the report made by a Police Officer under section 173 does not place the 
report beyond the ambit of section 190 (1) (b). Tt is true the Sub-Inspector (P.W. 6) 
has referred the case registered for offences under section 323 and 341, Indian 
Penal Code. But in its place he appears to have filed invalid charge-sheets for an 
offence under section 75 of the City Police Act and later motified them for an offence 
under section 323, Indian Penal Code, read with section 190 (1) (b). The apparent 
hiatus is not of any material importance, for the charge-sheets filed by the Sub-Ins- 
pector would fall squarely within section 200 (aa), Criminal Procedure Code. Mr. 
Venkataraman cited the ruling of this Court in Crl.M.P. No. 1791 of 1969 contend- 
ing that the entire trial is vitiated by. the defective investigation. I find no material 
to support such an argument from the judgment in Crl.M.P.No, 1791 of 1969. ` 
62 
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Mr. Venkataraman cited the decision in Podar v. State of Keralat, to conted that 
section 155 (2) expressly prohibits the investigation by the police suo moix of non- 
cognizable offences, that the order of a Megistrate is a condition precedent for such 
investigation, and that the irregularity cannot be cured under section 537 as it results 
in failure of justice. I am in agreement with the observations of the learned Judge 

Anna Chandy, J.) that a deliberate disregard of the prohibition under section 1 55 
a has to be deprecated, that the provisions of Criminal Procedure Code are mean 
to be obeyed, and that the Police Officers are not allowed deliberately to contravene 
those provisions in the hope that the irregularities they commit will be cured under 
section 537, Criminal Procedure Code. In the peculiar circumstances of the case the 
learned Tale found that the irregularity has resulted inthe failure of justice, since 
the signed statement taken from the accused was used in evidence against him, 
Such a feature is not present in the present case. 


Mr. Venkatraman placed strong reliance on the statement of law found in para. 
10 of the Supreme Court jugmentin H.N. Rishlud v. State of Delhi’, and it is as follows: 


Tt. does not follow, however, that the invalidity of the investigation is to be 
completely ignored by the Court during trial. When the breach of such a manda- 
tory provision is brought to the knowledge of the Court at a sufficiently early stage, 
the Gourt, while not declining cognizance, will have to take the necessary steps to 
get the illegality cured and the defect rectified, by ordering such re-investigation 
as the circumstances of an individual case may call for.” 


It is true that in the present case the Court did not order re-investigation. But the 
case is such’a simple one that it did not require any further investigation. The follow- 
ing statement of law from the Full Bench decision of this Court in Public Prosecator 
v. Ratnavela Chetty®, cited by the learned Public Prosecutor is of material importance : 


EE Ea alge For section Igo (1) (b) authorises certain Magistrates to take cogni- 
zance of any offence upon a report in writing of facts which constitute such loffence 
mads by any Police Officer, and section 200 (as) provides that where a public ser- 
vant acting or purporting to act in the discharge of his official duties makes a com- 
plaint of an offence, nothing shall require the Magistrate to examine him before 
taking cognizance of the offence.” 

In Safdar Hussain v. S.K. Abdul Rahim‘, Anantanarayanan, J., (as he then was) followed 

the Ful! Bench decision containing the aforesaid statement of law. The learned Judge 

holds that, even in non-cognizable cases, nothing will prevent the police from com- 
petently filing a report which should then be treated asa complaint under section 
200(ae) Crimnal Procedure Code, with the sole variation that no sworn statement 
need be recorded from the Police Officer lodging the complaint. The learned 

Public Prosecutor argued that, although the investigation in this case may be vitiated 

by some infirmities, the later cognizance andtrial of the accused is not in any way 

vitiated. In <atshi v. The King*, while dealing with a case under the Bombay 

City Police Act, their Lordships of the Privy Council observed : 

“The argument was that the trial and conviction of the appellants were void 
because the police investigation which led up to the trial was conducted illegally. 
This was a nop-cognizable case and section 58 (2) of the Bombay City Police Act 
1902 provides that no Police Officer shall investigate a non-cognizable case without 
the order of a Presidency Magis#rate. There was an order by the Chief Presidency 
Magistrate in this case but it was submitted that this order was invalid because 
the Magistrate was bound before making such an order to comply with the 
requirments of section 202 (1) of the Criminal Procedure Code and he had no 


done so ”. 





1. (1962) 1 Cr. L J. 339. 4. (1966) MLJ. (Œi) 281: (1 1 
2 $1955 S.CJ. 283: (1955) 1 8C-R M.LJ. 331 : (1967) ALI. B4 (1960) ew 
1150: (1955) 1 M L.J. (S.C ) 173 : (1955) 9 (Cri.) 43. 
1 AnW.& (S C.) 173: £6 Cri LJ, 526 at 534: 5. (1950) ET cate a (2): LR 77 
A.LR. 1954 S C. 196 at 204. J.A. 62 : (1950)1 MLJ. ; ÀIR. 1950 
3. (1926) IL.R. 49 Mad. 325 at 338: 32 P.C. 26, 
M.L.J. 210. i 
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This question of jurisdiction was not considered fully by the Privy council, as the 
question was not raised before the High Court orinthe appellant’s petition for 
Special Leave to appeal. f m ' 
In H.N. Rishbad v. State of Delhi1, the scope of sections 190, 193, 195 to 199 and 

337 Criminal Procedure Code, has been considered by the Supreme Court. A 

efect or illegality in investigation, however serious, has no direct bearing on the 
competence or the procedure relating to cognizance or trial. No doubt a police 
report which results from an investigation is provided in section 190, Criminal 
Procedure Code, as the material on which cognizance is taken. But it cannot be 
maintained that a valid and legal police reportis the foundation of the jurisdiction of 
the Court to take mance, Section 190, Criminal Procedure Code, is one out of a 
group of sections under the heading Neocon: requisite for initiation of proceedings”. 
The language of this section is in marked contrast with that of the other sections of the 
group under the same heading, that is, sections 193 and 195 to 199. These latter 
sections regulate the competence of the Court and bar its jurisdiction in certain cases 
excepting in compliance therewith. But section-1g0 does not. While no doubt, 
in one sense, Clauses (a), (b) and (c) of section 1go (1) are conditions requisite for tak- 
ing of cognizance, it is not possible to say that cognizance on an invalid police report 
is prohibited and is therefore a nullity. Such an invalid report may still fall either 
under clause (a) or (b) of section 190 (1) and in any case cognizance so taken is only 
in the nature of error in a proceeding antecedent to the trial. To sucha situation 
section 537, Criminal Procedure Code, is attracted. If, therefore, cognizance is in- 
fact taken, on a police report vitiated by the breach of a mandatory provision relat- 
ing to investigation, there can be no doubt that the result of the trial which follows 
it cannot be set aside unless the illegality in the investigation can be shown to have 
brought about a miscarriage of justice. That an illlgality committed in the course 
of investigation does not affect the competence and the jurisdiction of the Court for 
trial, is well settled. Hence, where the cognizance of the case has in fact been taken 
and the case has proceeded to termination, the invalidity of the precedent investi- 
gation does not vitiate the result, unless miscarriage of justice has been caused thereby. 
Mr. Venkataraman has not shown in the present case any serious prejudice in respect 
of the trial and convictions of the petitioners. l 


On the merits it is argued that the complaint has not disclosed the name of 
A-3 (and petitioner), On this ground A-3 is entitled to an acquittal, or his partici- 
pation in the crime is highly doubtful. 

As regards A-2 (1st petitioner), Mr. Venkataraman pleaded that the first 
petitioner is a yo student of 1g years. J consider that the antecedents of this 
young person are such that the ends of justice will be met by admonishing him under 
section 3 of the Probation of Offenders Act. 


` It is unnecessary surplusage to add section 952, Indian Penal Code, for the 
offence under section 323, Indian Penal Code. As the ingredients constituting 
' an offence under section 352, Indian Penal Code, are practically covered by an 
| offence under section 323, Indian Penal Code, I consider that the conviction under 
section 352, Indian Penal Code, is untenable. 


-— — 
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| In the result, both A-2 and A-3 are acquitted of the offence under section 352, 

Indian Penal Code. A-g is acquitted of an offence under section 323, Indian 
| Penal Code. So far as A-2 is concerned, in respect of the offence under section 323, 
| Indian Penal Code, he is admonished under section 3 of the Probation of Offenders 
| Act. Fine amounts, if any, paid by A-2 and A-3 will be refunded to them, The 
_ Criminal Revision Case is partly allowed and partly dismissed. 


R.M. Order accordingly. 
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IN THE HIGH COURT OF JUDIGATURE AT MADRAS, 
_ PRESENT :—Ma. Josrico N. Kewsnaswamy REDDY. 


J. L. Samuel _ ++ Petitioner" 

Penal Gods (XLV of 1860), section 304-A and Indian Arms Act (LIV of 1959), sections 3 
and 25 (1)—Accused a trained constable shooting birds with rifle —Bullet ricocheting 
and hitting another—Accused tf guilty of rash and negligent act. 

The accused, an Armed Reserve Police Officer was shooting birds with his 
rifle near a Police Station and one of the bullets touched a water surface near by 
and after a spin ricocheted and hit a constable in the near by police station. 
The accused was convicted and sentenced for the offence of rash and negligent 

-act and for an offence under the-Arms Act as well. 

Held: ‘Though the police station was near the scene of occurrence and it 
might be irregular for the accused to have used a rifle for hunting, yet the accused 
being a person trained and experienced in shooting cannot be held guilty of 
rash and negligent act. Ricocheting of the bullet from the water surface is 
a sheer unforeseen accident. Held further the accused could not be said to have 
committed any offence under the Arms Act either in the circumstances of the 
case. 

Petition under sections 435 and 439 of the Code of Criminal Procedure,, 1898, 

praying the High Court to revise the judgment of the Court of Session of Tirunelveli 

Division at Tirunelveli dated 28th October, 1969 and made in C.A. No. 23 of 1968- 
G.G. No. 249 of 1967 on the file of the Court of the Sub-Divisional Magistrate, 
uticorin). 

N. T. Vanamamalai, G. Krishnan and V. Gopinath, for Petitioner, 

The Assistant Public Prosecutor, for State. 

The Court made the following 


` Orver.—The revision petitioner was the Deputy Superintendent of Police, 
Armed Reserve, Palayamkottai. He was convicted under section 304-A, Indian 


Penal Code, and sentenced to undergo Rigorous Inprisonment for six months and ` 


to pay a fine of Rs. 1,000 and also under section 3 read with section 25 (1) (a) of 
Indian Arms Actand sentenced to pay a fine of Rs. 300, by the Sub-Divisional 


Magistrate, Tuticorin. The Sessions Judge, Tirunelveli, confirmed his conviction 


and sentence. l 
This is a very unfortunate case where a Police Constable doing duty at the 
Police Station was accidentally hit by a bullet fired by the petitioner,resulting in 
his death. Both the Courts have found that the death of the Constable was caused 
by the rash and negligent act of the petitioner. It was also found that he used a 


fire arm unauthorisedly. 


The petitioner, during the relevant period, was the Deputy Superintendent 


of Police, Armed Reserved, Palayamkottai. On 16th December, 1966 he directed 
D.W. 1, the Additional Reserve Inspector, Armed Reserve to send for rifle trom 
Tuticorin Police Station for the purpose of cleaning and zeroing. Accordingly, 
the latter sent the same. ° On 28th December, 1966, the petitioner obtained permis- 
sion from P.W. 21 the then Additional Superintendent of Police, Trinelveli to remain 
at Headquarters on that day, it being his Silver Jubilee Wedding Anniversay Day. 
At about 1-30'p.m. that day ,the petitioner asked P.W. 1, a Police Constable attached 
to Armed Reserve, Palayamkottai, and who used to drive his private car, to get 
from the Armoury 22 rifle with the card board targets and also to accompany him 
with his own gun. The 22 rifle and two card board targets were accordingly brought 
by P.W. 1 and handed over to the petitioner. The petitioner secured a police 
lorry MDT 7403 from Palayamkottai for the purpose of going to Tuticorin at about 
2-45 P.M., and he along with his brother, his children and P.W. 1 got into the lorry 


` *Cr.R P. No. 1193 of 1969. 
Cr}. R-P. No. 1278 of 1969. i 9th December, 1969, 
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and proceeded for about five miles from Palayamkottai and then the lorry was 


stopped for the of shooting some birds, probably for dinner. The lorry 
was driven by P.W. 1. The petitioner and P.W. r got down and shot some birds. 
From there, the lorry ed for about 14 furlongs west of Murappanad when 


the petitioner shot another bird on the northern sìde ofthe road, From there again, 
the lorry was taken towards east and it was stopped again at a place south of the 
Police Station at Murappanad as directed by the Petitioner. A crane was found 
moving from east to west on the ridge of a field in between the toad and Murappanad 
Police Station on the north. The petitioner shot at it with M.O. 1 rifle through 
the aperture provided therefore in the lorry from a height of about 15 ft., the bird 
being at a distance of about 115 feet. The shot missed the bird. The bird flew. 
The bullet flew into the Police Station on the north through the open window and 
hit Muthukrishnan P.C. 262 who was working there as Station Writer. He sustained 
an injury on the left side. The petitioner on being informed about this, took the 
injured to Dr. Tayal Gnanamuthu and then to:the hospital at Palayamkottai. 
The constable, however died on grd December, 1966. 


The petitioner contended that he shot a crane from the aperture, that he was 
not rash or negligent in doing so as he himself was trained in shooting and that he 
was a good mar He further contended that he had taken the rifle for the 
purpose of zeroing and correct and, therefore, it cannot be said that he committed 
an offence under the Arms Act. 


It is admitted that the petitioner shot the bird at a distance of 115 feet away from 
his and from a height of 15 feet. through the aperture. It is clear that the bullet 
released from the rifle hit the deceased constable. The a te Court found that 
the bullet did not hit the Constable directly after it was released from the rifle but 
it fell on the water, touched the water surface and got into it with a spin and the bul- 
let ricocheted and flew from the water surface and hit the deceased. In spite of 
this finding, the appellate Court confirmed the conviction holding that he was 
rash in having shot the bird knowing that the Police Station was near by. The 


‘appellate Court has also discussed about the case law in respect of culpability of a 


person in such circumstances. It is quite irrelevant to look to case law as on the 
finding the Sessions Judge, it cannot be said at all that when the bullet had hit 
the deceased as a result of ricocheting, it was due to rash or negligent act. No one 
can foresee when he shoots a bird straight at it that the bullet were likely to fall 
on water and from the surface of water after a spin would rebuff and hita person 
at the Police Station. Ifthe shooting was done by an incompetent person at that 
place where the Police Station was so near, it can be said without any difficulty 
that the act by such a person will amount to a rash act. It is not the case of the 

rosecution that the petitioner is not trained in shooting. The very fact that 
A has been in the Armed Reserve, would indicate that he should have had very 
good training and experience in shooting. I am, therefore of the view that though 
the Police-Station was'near the scene of occurrence, yet, the petitioner being a 
trained man in shooting, if he had shot a bird, it cannot be said that he was rash 
or negligent in so doing. Ricocheting of the bullet from the water surface is a 
sheer unforeseen accident. It is of course unfortunate that the Constable died. 
In any event, the petitioner will be entitled to the benefit of doubt. He is acquitted 
under section 304-A Indian Penal Code. , Even under the Arms Act, I do not think 
that the conviction can be sustained. He is after all an official who is in charge 
of the Armed Reserve. He was celebrating his Silver Jublice Wedding Anniversary 
Day. He had gone with his family and children for hunting birds and holidaying. 
Though it may be irregular for the petitioner to have. used the rifle for hunting, 
it cannot be said that he had committed the offence. “He is acquitted even under 
the Arms Act, oe : 


In the result, the revision petition is‘allowed and the petitioner is acquitted, 
His bail bond is cancelled. The fine amqunt, if paid, will be refunded to him, ` 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS 
Present :—Mx. Justice K. N, MUDALIYAR. 
Rajalakshmi .. Petitionsr® 


D. 
Kothandapani Pillai .. Respondent. 
Criminal Procedure Code (V of 1898), section 488—Right to matntonance—Spoxse G lu nahic 
o ected by the provisions of Lanacy Act 
of 1912). l 
Lunacy Act (IV of 1912), sections 15 and go—Wife, a person of ansound mind— 

Right to claim maintenance-—If can resort to section 488, Criminal Procedure Code or 

has to follow the specific provision ander the Lunacy Act. 

It is clear from section go of the Indian Lunacy Act, 1912, that the provisions 
of section 488, Criminal Procedure Code. Hence the right of a wife, even if 
she is a lunatic, to claim maintenance from her husband under the Code of 
Criminal Procedure is not affected by the Lunacy Act. Section 15 of the Lunacy 
Act could have no application to such a case. 


Petition under sections 435 and 439 the Code of Criminal Procedure, 1898, 
praying the High Gourt to revise the Order of the Additional First Class Magistrate 
Vellore dated goth December, 1967 and made in M.C. No. 953 of 1967. 


Miss Nalani for S. Ramalingam and M. Kriskhnappan, for Petitioner. 
The Court made the following 


Oxper.—This revision petition raises an interesting question of Jaw. The 
petitioner herein is one Rajalakshmi who is an insane person. She is represented 
by her next friend, the natural father Murugesa Pillai, who filed a petition praying 
that the respondent (Kothandapani Pillai) may be directed to pay a monthly allow- 
ance of Rs. 100 for her maintenance from the date of the application, namely 
arth October, 1967, The main averments in her petition are that she was married 
27 years ago to the respondent, They lived together for 10 years and they begot a son. 
There is no maintenance amount claimed for and on behalf of the son. About 17 
years back he married a second wife. Subsequently’ the petitioner lost her mental 
capacity. She was given medical treatment in the house of her husband and also 
in the house of her parents. Her condition did not improve. The respondent 
did not take any interest in her and neglected the petitioner and finally brought 
her down to the house of her parents and left her there. Since then she has been 
under the care and protection of her father. Her case is that her husband-respon- 
dent herein hay got to provide for her maintenance. 


On behalf of the respondent a preliminary objection was raised about the 
maintainability of the petition. The ndent’s objection is that proceedings 
must be taken under the Lunacy Act and not under section 488, Criminal Pro- 
cedure Code, which does not provide for any action in the case of a lunatic wife. 
This objection appears to have been upheld by the Additional First Class Magistrate, 
Vellore on the basis of the interpretation placed on section 15 (1) of the Indian 
Lunacy Act, 1951 which provides for action in a different set of circumstances found 
in the said section itself, There was no justification for the First Class Magistrate 
to accept the position that in the circumstances mentioned in the petition for main- 
tenance there is any justification to have recourse to section 15 of i Indian Lunacy 
Act. In my view the section is inapposite and the said section is misapplied to the 

ition of the petitioner made out by the averments in the maintenance petition. 
Section go of the Indian Lunacy Act reads as follows: 


“ The liability of any relative or person to maintain any lunatic shall not be 
taken away or affected by any provision contained in this Act.” 
= ia ee ee R 
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Therefore it is very clear that the provisions of the Indian Lunacy Act (IV of 1912) 
do not have any overriding effect over the provision of section 488, Criminal Pro- 
cedure Gode. In short the provisions of this Act do not render section 488, Criminal 
Procedure Code, otiose, I accept the argument of the learned Counsel Miss Nalini 
in this case. The point of law advanced by her is substantial. The revision petition 
is allowed. 


The Additional First Class Magistrate, Vellore, is directed to proceed with the 
enquiry in this petition as expeditiously as possible. 
R.M. Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
PRESENT :—Mz. Justick R. SADASIVAM. 
R. Thangavelu .. Petitioner" 
g 


Bhahadur Sherif .. Respondent. 


Madras Buildings (Lease and Rent Control) Act (XVIII of 1960), section 10-—Evicton of 
tenant—Notice to guit—Tenant incurring forferture of lease by denial of tsttle— Tenancy 
if should still be terminated by separats notice to quit. 


Transfer of Property Act (IV of 1882), sections 106 and 111—Forfeitare of lease by tenant's 
denial of landlord’s title—If ipso facto determines the tenancy—Notice io quit—tlf 
MECESSATY. 


It is now settled law that so long as the contractual tenancy is not terminated 
in the manner provided by section 106 read with section 111 (A) of the Transfer 
of Property Act, the tenant is protected in his possession and the landlord cannot 
evict him by resort to eviction proceedings under the Rent Gontrol Act. It is 
only after the expiration of the contractual tenancy either by «flux of time or 
by notice of termination that the field becomes open for the landlord to get over 
the statutory protection to the tenant by resorting to and establishing the grounds 
provided by the Act for eviction. 


It is no doubt true that denial of the landlord’s title by the tenant is a ground 
of forfeiture of the lease. But even the denial of the title of the landlord by the 
tenant or the act of the tenant in claiming title in himself is by itself not sufficient, 

‘though it will certainly provide a ground (viz.,) forfeiture, to, determine the 
tenancy. Under section 111 (g) of the Transfer of Property Act in addition to 
the forfeiture of the lease by the tenant on one or other of the grounds mentioned 
therein, the lessor or his transferee should give notice in writing to the lessee of 
his intention to determine the lease on account of the forfeiture. 


In the absence of a determination of the tenancy by notice in writing on the 
ground of forfeiture as required under section 111 (g) or under section 111 (A) 
complying with the requirements of section 106 of the Transfer of Property Act, 
the contractual tenancy will continue to subsist and the landlord cannot get an 
eviction order under section 10 of the Rent Control Act. 


Petition under section 25 (1) of Act XVIII of 1960 praying the High Court to 
revise the order of the Court of Small Causes (Third Judge) Madras dated 6th April, 
1968 and passed in HRA No. 942 of 1967 (HRC No. 4828 of 1966 on the file of the 
Court of Small Causes, (Sixth Judge), Madras. 


K. Kwnaraswamy, P. Kannan and Suryanarayana Rao, for Petitioner. 
Inamdar Abdul Salam, Inamdar Abdul Quoyoam and A. S, Bibi John, for Respondent 


i "CRP No, 260 of 1968 Sth September, 1969, 
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The Court delivered the following 


Jupcment.—Petitioner Thangavelu seeks to revise the judgment and decree 
of the Appellate Authority in HRA. No. 342 of 1967 on its file, confirming the order 
of the Rent. Controller in HRC. No. 4828 of 1966 on his file, directing the eviction 
ofthe petitioner on the ground of wilful default in the payment of en Eem Ist May, 
1966 to goth September, 1966 at the rate of one rupee per day. The petitioner 
denied the title of the respondent. His case is that the respondent put up the 
northern superstructure and he put up the southern half of the superstructure of 
the premises in question and that he has let out three rooms with thatched roofing 
behind the southern half portion, But the case of the respondent was that he put 
up the entire superstructure of the ises at his cost and that he has let out the 
NT occupied by the petitioner for: running a Tea shop. Each party examined 

witnesses in support of his case, apart from adducing documentary evidence. 
The Coutts below accepted the case of the respondent that the petitioner is his 
tenant and in doing so they relied among other things, on the notice (Exhibit P-2) 
sent by the petitioner through his advocate admitting that he is a tenant of the 
respondent, But in a subsequent notice the petitioner has attempted to explain 
it as a mistake committed by tite advocate and that it referred only to the arrange- 
ment to pay electricity charges. He denied having executed the lease agreement, 
Exhibit P-11, but that plea was not also accepted by the Rent Controller or the 
Appellate Authority. They found that the denial of the title of the respondent by 
the petitioner is not bona fids and that in view of the wilful default in the payment of 
rent the petitioner is liable to be evicted. I see no ground to interfere in revision 
tte the said findings of fact which are not vitiated by any error of jurisdiction or of 

W. 


The learned Advocate for the petitioner, however, relied on the decision in 
C.R.P. No. 2542 of 1965 rendered on 11th September, 1969. It has been held in 
that case that so long as the contractual tenancy is not terminated in the manner 
provided by section 106 read with section 111 (A) of the Transfer of Property Act, 
the tenant is, protected in his possession and the landlord cannot evict him, with 
the necessary corolarry that there is no need for the tenant to seek protective refuge 
under the, Rent Control Act of 1960 and that the landlord cannot, during the subsis- 
tence of the tenancy, resort, to eviction on grounds provided by that Act irrespective 
of the protection available to the tenant under the subsisting contractual tenancy. 
It has been further observed in that decision that there is nothing in the said Act 
which expressly or by necessary implication abrogates the general law relating to 
the necessity to terminate the contractual tenancy before proceedings in ejectment 
can be initiated, and that it is only after the expiration of the contractual tenancy 
either by efflux of time or by notice of termination that the field becomes open for 
the landlord to get over the statutory protection to the tenant by resorting to and 
establishing the grounds provided by the 1960 Act for eviction. Asa single Judge, 
I am bound by this Bench decision. 


The learned Advocate for the respondent rightly urged that the lease of 
immoveable property could be determined in any one of the modes prescribed in 
section 111 of the Transfer of Property Actand that by virtue of clause (g) of section 
tri of the Act disclaimer or denial of the landlord’s title is a ground of forfeiture. 
This is well recognised both in English common law and in India, and it is clear 
from the findings of the Rent Controllerand the Appellate Authority that the denial 
of the title of the landlord by the petitionér-tenant in this case is not bona fids. But 
even the denial of the title of the landlord by the tenant or the act of the tenant it 
claiming title in himself is by itself not sufficient, though it will certainly amount 
to forfeiture of the lease, to determine the lease. Under section 111 (g) of the 
Transfer of Property Act, in addition to the forfeiture of the lease by the tenant on 
one or the other of the grounds mentioned therein, the lessor or his transferee should 
give notice in writing to the lesee of his intention to determine the lease on account 
of the forfeiture. The respondent-landlord has not, in any of his notices, referred 
tothe forfeiture of the lease on the ground of denial of this: title or the petitioner 
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asserting title in himself, and determined the lease. In the absence of such deter- 
mination of the lease either by notice in writing to the lessee of the landlord’s inten- 
tion to determine the lease on the ground of forfeiture as required under section III 
(g) or by giving notice under section 111 (h) complying with the requirements of 
section 105, the contractual lease will continue to subsist and the respondent can- 
not get an order of eviction in view of the Bench decision. l 


The order of eviction passed against the petitioner is, therefore, set aside. 
It is needless for me to state that it is open to the ndert to give the necessary 
notice if he wants to evict the petitioner and take such steps as he may be advised, 
In view of the facts and circumstances of the case, I direct the parties to bear their 
own costs, 


RM. — Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction.) 


Present :—Mpr. Justiag M. M. Isman. 


K. R. Subbaier, Tape Factory, Mettu Street, Woraiyur, 
Tiruchi l .. Petitioner * 
D. 
The Regional Provident Fund Commissioner, 111, 
Mount Road, Madras-6. .. Respondent, . 
Employee's Provident Funds Act (XIX of 1952), section 7-A—Scope—Power of the Com- 
missioner ender-—If can waiva or remit any claim for contribution to the fund on the ground 
of hardship in particular cases of the employes having left the service. 

Section 7-A of the Employees’ Provident Funds Act gives power to the authori- 
ties mentioned therein to determine the amount due from an employer under the 
provisions of the Act after giving an opportunity to the employer. But there 
is no provision in the Act enabling the authorities to remit or waive the employcr’s 
share of contribution to the Provident Fund for any period (pre-discovery period) 
on the ground of hardship or oppressivencas as the result of any employee having 
left the service or retired or dead. | 

Where an ‘establishment comes within the purview of the Act it is the statutory 
obligation of the employer to contribute to the fund without waiting for any 
notice from the Regional Provident Fund Commissioner. The fact that the 
employer failed in his duty to contribute and the default was discovered by the 
authorities later does not mean that the employer's contribution to the fund 
should be waived for the pre-discovery period merely because the employee 
has either left the service or retired or died beforethe discovery by the authorities 
of the default of the employer to contribute to the fund, Far from it under the 
scheme of the Act and the rules the authorities wil be justified in demanding 
the contributions even in respect of employees who have left the service. 

Regional Provident Fund Commissioner v. Subbaier Taps Factory, 1.L.R. (1967) 
2 Mad. 606 : (1966) 2 M.L.J. 403, discussed and explained. 

| Aluminium Corporation of India Lid. v. Regional Provident Fund Gommissionsr, A.J.R. 
1968 Cal. 570, differed. 
The fact that section 7-A gives an opportunity to the employer to show cause 
against any levy does not mean that he is entitled to claim any remission on the 
ground of hardship, a relief which the authorities under the Act are not empowered 
to grant. 

(Administration charges in such cases may be claimed only in respect of the 
employer’s share of contribution and not on the employee’s share which was 
neither demanded nor collected). 
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Petition under Article 226 of the Constitution of India, praying that in the 
circumstances stated therein, and in the affidavit filed therewith, the High Court 
will be pleased to issue a Writ of Certiorari calling for the records relating to the order 
of the respondent herein dated 8th March, 1967 in No. B/M/D 598 Regional and 
quash the said order and made therein. 


M. Manivannan, for K. K. Venugopal and S. Ramalingam, for Petitioner. 
S. Ramasubramaniyam, Central Government Standing Counsel, for Respondent. 
The Court made the following 


Orprr.—The petitioner herein runs a fctory from 1942 for manufacturing 
tapes, lampwicks, etc. with more than fifty persons in hisemploy. Atan anterior 
stage, the petitioner disputed the fact that the provisions of the Employees’ Provi- 
dent Funds Act, 1952 (XIX of 1952) hereinafter referred to as ‘f the Act” would 
apply to the firm, and the question was settled only when the Central Government 

an order on ggth September, 1958 under section 19-A of the Act holding 
that the Act applied to the petitioner’s frm. It is thereafter that the petitioner 
filed Writ Petition No. 888 of 1959 on the file of this Court challenging the order 
of the Regional Provident Fund Commissioner, the respondent herein, demanding 
from the petitioner the payment of (1) the employer’s share of the contribution to 
the Provident Fund from 1st No er, 1952 (the date on which the Provident 
Fund Scheme framed under the Act became applicable to the firm) upto goth 
April, 1957, (the date when the petitioner was called upon to pay the contribution 
by a notice); (2) administrative charges in full, calculated on both the employees’ 
and employer’s share of the contribution to the provident fund (under Clause 39 
of the Provident Fund Scheme read with the notification of the Government dated 
gist October, 1952, the percentage of administrative charges payable by the emplo- 
yer was fixed at 3 cent, of the total employer’s and employees’ contribution); and 
(3) damages for default calculated at 64 percent. per annum from the date on which 
the arrears fell due, upto the date of remittance (under section 14-B of the Act, 
a maximum of 25 per cent. of the amount of arrears can be fixed as es). The 
petitioner submitted in the Writ Petition that the claim for the back period was 
unsustainable and the provisions of the Act and the Scheme did not contemplate 
such retrospective levy. Jagadisan, J., following the decision of the Calcutta 
High Court of a single Judge, Mukherji, J., reported in Aluminium Corporation of 
India Lid, v. Regional Provident Fund Commisstoner!, upheld the contentions of the 
petitioner, and directed the issue of a writ of mandamus against the Regional Provi- 
dent Fund Commissioner to forbear from making collections from the petitioner 
by levy of contributions and management expenses for the period from 1st November, 
1952 to 30th April, 1957. I may here point out that the period from 1st November, 
1952 to goth April, 1957 was called pre-discovery period because the notice was 
issued only on 30th April, 1957. With regard to the claim for damages, the learned 
Judge accepted the contention of the respondent that the claim for damages had 
not yet been settled, but was under investigation, and therefore did not grant any 
relief with regard to it. Against the Judgment of the learned Judge, writ Appeal 
No. 80 of 1962 was preferred by the respondent herein, and that came to be disposed 
of by a Bench of this Court consisting of Anantanarayanan, O.C.J. as he then was 
and Ramakrishnan, J., by a judgment dated goth January, 1966. This judgment 
is reported as Regional Provident Fund GCommusstoner v. Subbater Tape Factory*, 


The learned Judges elaborately went into the provisions of the Act as well a 
the scheme and came to the conclusion as follows: 


“ It appears to us, on the other hand, with due respect to the learned Judge 

that there is considerable force in the contrary view which holds that the main 

' purport of the Act and the Scheme framed thereunder is to bring into existence 

a compulsory provident -fund applicable to all industries to which the Act applies, 
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forthwith, and to make the contributions of both the employer’s and em loyces’ 
for the purpose of adjusting it against the amount, which they had paid to the 
fund in advance, In Ciause 26 of the scheme extracted earlier, the wordas used 
are ‘ every employee shall be entitled and required to become a member of the Fund.’ 
In the context of the Act, the word ‘ entitled ? means that the employee has got 
an absolute right to get the benefits of the Act. - The word ‘required ° implies 


the fund (both the employers and the employees) from the date of the coming 
into force of the scheme without allowing any interval to lapse either for the 


The learned Judges then went into the meaning of the word “required”? with 
reference to the dictionaries and authorities and came to the conclusion that it meant 
a mandate ora command. The learned Judges then observed as follows : 


“Tn view of the obligatory nature of the provisions of the Provident Fund Act 
and the scheme framed thereunder, giving no choice to the employer to P 
the application of its provisions, it appears to us that the word ‘ requi in 
Clause 26 of the scheme, has to be given a mandatory and not a directory 
meaning, and that it implies an obligation whose effect is that every employee 
who is not exempted, and who, satisfied the required qualification of service, 
automatically becomes a member of the fund from thedate of the coming into 
force of the scheme”, 


The learned Judges again point out as follows: 


“ Yf there is a rule which casts automatically upon the employer, as the Act 
does, the obligation to make the contribution, there is no logic in fixing the date 
of the notice by the provident Fund Commissioner as the starting point, for making 
a valid claims. On the other hand, the Provident Fund Commissioner might 
have had more than one reason for the delay in the issue of notice, He might 
not have an adequate staff to make a speedy investigation in respect of every 
factory in his jurisdiction, or the investigation might have taken along time. In 
such circumstances, an indifferent or recalcitrant employer, who deliberately 
ignores the provisions of the Act, cannot urge, that he was awaiti the issue 
ofa notice from the Provident Fund Commissioner, for the purpose of implemen- 
ting the Act and the scheme in his establishment, and should therefore be given 
relief for the period prior to the issue of the notice.” 


‘A consideration which greatly influenced Mukherji, J., of the Calcutta High Court 
as well as Jagadisan, J., of this Court was that if a demand is made in respect of 
the pre-discovery period, that may prove to be oppressive and harsh in the sense 
that certain employees might have left the service of the employer or might have 
retired or dead. Dealing with that consideration, the learned Judges point out 
that the question of hardship which weighed with Mukherji, J., and Jagadisan, J., 
cannot have much substance m ent to the amendment which incorporated 
section 7-A into the Act in 1963. c learned Judges pointed out that that section 
give an opportunity to the employer to press his objections before the authorities 
mentioned therein to any claim for payment made against him, and this will include 
the ground that-it is oppressive or unjust in nature, In their opinion, it is in the 
course of such an enquiry that an individual case of hardship should be pleaded, and 
relief obtained, for example, ing employees who have left the service during 
the pre-discovery period, employees who have been dismissed, em loyees who are 

and employees in whose cases the employer did not have an adequate opportu- 
nity to recover their contribytions, With regard to the claim for adrpinistrativg 
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charges, the learned Judges pointed out that though the claim is ee admissible, 
it might not be admissible in respect of employees’ contribution which has been 
given up by the respondent himself. In relation to the question of hardship as well 
as damages, the learned Judges again point out as follows: 


“ What transpires from the above is that it will not be legitimate to infer & 
default, merely because there was no payment by the employer of the contribu 
tion during the pre-discovery period. Each case must be examined carefully with 
respect to its own facts, for an inference about the default. Section 7-A of the 
Act has provided for such an examination in disputed cases. The amendment 
introducing section 7-A came after the passing of the present orders now in appeal, 
Therefore, we will remit the claim for damages to a fresh consideration by the 
appropriate authority under section 7-A of the Act. Likewise, other difficulties 
in the enforcement of the demand, for example, claims in respect of persons who 
have left the employment or persons who have died or whose whereabouts are 
not known and persons who have been dismissed, should all be the subject matter 
of a detailed claim and consideration by the authority under section 7-A on appli- 
cation made to it for that purpose, and a fresh opportunity will have to be given 
to the petitioner for obtaining such a relief, in view of the enactment of section 
4-A after the orders now in dispute had been passed,” 


In the result, the learned Ju allowed the a Pier, set aside the order of 
Jagadisan, J., issuing a writ of mandamus and o that it will be open to the 
petitioner to urge a claim for necessary reliefs, including claims in respect of damages 
and also in respect of contribution relating to individuals like those who have left 
the employment, and so, on during the period from ist November, 19 2 to goth of 
April, 1957 in an application to be filed before the appropriate authority under 
section 7-A. 


After the disposal of the E an OPPO ny to the petitioner 
the respondent herein passed a fresh n ee Hee as the damages are concerned, 
under section 14-B of the Act, it has to be determined by the appropriate Govern- 
ment and that section gave a discretion to the said appropriate Government. 
the stage when Jagadisan, J., dealt with the wrt petition, no orders 
with regard to damages had been passed and therefore the learned Judge 
did not issue any direction with reference thereto. During the pendency 
of the writ appeal also no order with regard to damages was passed. It is under 
these circumstances, the respondent herein subsequent to the disposal of the writ 
appeal has not passed any orders with regard to damages, and naturally ifand when 
the appropriate authority contemplated by section 14-B of the Act comes to pass 
an order for damages,that authority will have to take into consideration, the obser- 
vations of this Court in the-judgment in the writ appeal, as well as any objections 
that may be put forward by the petitioner herein, On the other hand, the present 
writ petition praying as it does for the issue of a writ of Certiorant to quash the order 
of the respondent dated 8th March,-1967 is in essence confined to the conclusion of 
the respondent that no remission with regard to thè employer’s contribution for 
the pre-discovery period could be given under the provisions of the Act, and to 
the claim for administrative charges. The impugned order is not clear as to what 
exactly is the basis on.which the administrative charges are claimed. However, 
Mr. Ramasubramaniam, learned Counsel for the respondent states that the claim 
for administrative charges i is only in accordance with the judgment of this Court 
in the writ appeal, namely, only on the amount of employer’s contribution for the 
pre-discovery period and not on the employees’ contribution which was not demand- 
ed or recovered. Now the substantial question which arises for consideration in 
relation to the impugned order of the respondent is with regard to the damand 
for payment of the em loyer’ s share of contribution' to the provident Fund for 
the pre-discovery period in respect of all the employees of the petitioner irrespective 
of the fact whether they had retired or ceased to be in service or died in between 
ist November, 1952 and goth April, 1987.. With regard to these aspects, in the 
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impugned order, the Regional Provident Fund Commissioner pointed out that for 
the period from 1st November, 1952 to goth April, 1957 the employer, namely, the 
petitioner is statutorily liable to pay the employer’s share of contributions for all 
persons who became eligible for membership as stipulatedin para 26 of the scheme, 
and it is immaterial whether the employee has subsequently died or had left service’ 
and it is obligatory on'the part of the employer to remit his share of contributions. 
even in respect of such persons. He further pointed out that it was the responsibility 
of the Regional Provident Fund Commissioner to see that the amount is paid in 
respect of persons who-had left or died, and that it was open to a member to claim 
the employer’s share of contributions from the place where he is residing or working 
and it was the duty of the Provident Fund authorities to pay the amounts to the 
members who had left the service. He further pointed out that under the Death 
Relief Fund Scheme, in respect of persons who had died, the organisation is obliged 
to make lump sum payment to the extent of Rs. 500 to tht nominees or legal heirs 
of the deceased even though the contribution paid by the employer or both put 
together falls short of Rs. 500. The only complaint of Mr. Manivannan, learned 
Counsel for the petitioner is that in passing the impugned order, the Regional 
Provident Fund Commissioner had not. given effect to or acted according to the 
injunctions of this Court in its judgment in the writ appeal. Learned Counsel 
relies upon the passages extracted above by me from the judgment with reference 
to section 47-A of the Act and contends that the learned Judges contemplated that 
the petitioner can obtain relief in respect of the employer’s share of contribution to 
the Provident Fund for the pre-discovery period in an enquiry under section 7-A 
of the Act, On the other hand, the Regional Provident F Commissioner, the 
respondent herein, has taken the stand that under the statute, there is no scope for 
granting any such relief. ; 

For the purpose of understanding and disposing of this argument, it is necessary 
to refer to section 7-A of the Act, as-well as to the legal consequences flowing from 


the application of the provisions of the Act as well as the scheme to a particular 
establishment. Section 7-A is as follows:— 


“ (1) The Central Provident Fund Commissioner, and Deputy Provident 

. Fund Commissioner or any Regional Provident Fund Commissioner may by 
order, determine the amount due from any employer under any provision of this: 
Act or of the scheme and for this purpose may conduct such inquiry as he may 
deem necessary. i a” a 


(2) The Officer conducting the enquiry under sub-section (1) shall, for the 

es of such inquiry, have the same powers as are wested in a Court under 

the Code of Civil Procedure, 1908 (V of 1908) for trying a suit in respect of the 
‘ following matters, namely : Sa 


(a) enforcing the attendance of any person or examining him on oath; 

(b) requiring the discovery and production of documents; 

(c) receiving evidence on affidavit; 

(d) issuing commissions for the examination of witnesses; 
and any such inquiry shall be deemed to be a judicial proceeding within the 
meaning of sections 193 and 228, and for the purpose of section 196 of the Indian 
Penal Code (XLV of 1860) 


(3) No order determining the amount due from any employer shall be made 
under sub-section (1) unless the employer 1s given a reasonable opportunity of 
representing his case. 


(4) An order made under this section shall be final and shall not be questioned 
in any Court of law,” eS 
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Thus, it will be seen that section 7-A (1) gives power to the authorities mentioned 
therein to determine the amount due from an emplover under any of the provisions 
of the Act. Sub-section (3) of that section imposes an obligation on the authority 
to give an opportunity to the employer before determining the amount. IJ asked 
Mr. Manivannan, the learned Counsel for the petitioner to bring to any notice 
any provision in the Act or in the scheme under which the Regional Provident 
Fund Commissioner has got power or authority to remit or waive the claim for 
employer's share of contribution to the Provident Fund for the pre-discovery period | 
on the ground of hardship or oppressiveness based wpon any particular employee 
having left the service or retired or died. The learned Counsel was not able to 
draw my attention to any such provision either in the Act or in the scheme, and 
he contented himself by repeating that the learned Judges of this Court when they 
disposed of the writ appeal contemplated such a relief being obtained. I am unable 
to accept this interpretation of the learned Counsel of the Bench judgment of this 
Court in the writ appeal. I have extracted enough from that judgment to show 
that the learned Judges were of the view that when once the factory came within 
the scope of the Act and the scheme, from 1st November, 1952 onwards the employer 
was under a statutory obligation, without any notice from the authority, to make 
his share of the contribution to the fund. If that is so, I am unable to agree with 
the contention of the learned Counsel for the petitioner that the learned Judges 
contemplated at that time that there is any power in the Regional Provident Fund 
Commissioner to waive such an amount which statutorily the employer is under 
an obligation to pay, simply because he was of the view that there is any hardshi 
or oppression involved in a particular case. As I pointed out already, section 7-A a 
of the Act merely refers to the determination of the amount due under any of the 
provisions of the Act, and so long as the employer’s share of the contribution is 
due under the provisions of the Act, section 7-A can have nothing whatever to do 
with the waiver or remission of any such amount, and admittedly neither the Act 
nor the scheme confers any power on the authorities to waive any such amount. 
It is one of the basic principles of administration of law that the creature of a statute 
will have to function within the four corners of the statute, and it has no power or 
authority to do anything outside the scope of the statute, whether by way of imposing 
an obligation or by way of conferring a benefit or by way of making a remission. 
In all these matters, itis the statute that defines and circumscribes the power, juri 
diction and authority of the Officer concerned, and once on considerations of hard 
ship or equity, a powert to go outside the statutory limits is recognised in any officer, 
that will mean the negation of the very principle of rule of law. Under these 
circumstances, and with reference to the observations of the learned Judges in the 
judgment in the writ appeal, I am unable to hold that the learned Judges were of 
the yiew that the Regional Provident Fund Commissioner had power to waive 
the demand for payment of.the employer’s share of contribution to the Provident 
Fund for the pre-discovery period simply on the ground that during that period 
an employee ceased to be in service, or retired or died. On the other hand, the 
reasons given by the Provident Fund Commissioner, to which I have already made 
a reference, for demanding payment of contribution to the provident fund even in 
respect of those persons who had left the service or died, will be valid, and nothing 
was brought to my notice by the learned Counsel for the petitioner to show that 
those reasons were not warranted by the terms of the statute or the scheme as the 
case may be. As a matter of fact, the respondent himself has rightly pointed out 
in his order that the High Court order only directed the appropriate authority to 
consider the reliefs that could be given in respect of those persons who had left the 
service or died, and as there is no provision in the law to give such a relief in respect 
of the employcer’s share of the contribution to the Provident Fund, the respondent 
was unable to grant any further relief to the establishment, 


One other aspect must be made clear immediately. The learned Judges who 
delivered the Judgment in the writ appeal, nowhere in the judgment, state that 
the employer is not liable to make the contribution under the provisions of the Act 
or the scheme in respect of an employee who has retired from the service or died or 
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in question, Under these circumstances, I am unable to see any error in the impug- 
ned order either with reference to the legal position or with reference to any direction 
contained in the judgment of this Court in writ Appeal No. 80 of 1963. I may 
repeat that all that the learned Judges pointed out is that under section 7-A of the 
Act, the petitioner can put forward all his objections on the ground of hardship 
or oppression to the claim for the payment of the employer’s contribution to the 
provident fund for the-pre-discovery period, and nowhere the learned Judges say 
that the respondent was entitled to or competent to waive or give up the claim under 
provisions of the statute or the Scheme. It is too much to contend or hold that the’ 
learned Judges expected the respondent to do something which he cannot do under 
the statute or the scheme. Consequently, so long as the respondent has considered 
the objections of the petitioner and came to a conclusion of his own, which conclu- 
sion cannot be said tq be illegal with reference to the previsions contained in the 
Act and the scheme, there is no justification whatever for interfering with that 
order, Under these circumstances, the Writ Petition fails and it is dismissed. 


I must again point out that it has been specifically conceded before me by 
the learned Counsel for the respondent that the claim for payment of administrative 
charges was only based on the employer’s share of contribution for the pre-discovery 
period and not on the employees’ share which was not demanded or recovered. 
There will be no order as to costs. 


R.M. Petition dismissed, 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
_ Present : —Mr. Justice M. NatesaN. 
T. Linga Gowder * .. Appellant ™ 


v. 


State of Madras, represented by the District Forest Officer 
Ootacamund and others -. Respondents. 


Contract Act (IX of 1872), sections 3, 4, 5, and 70—Madras Forest Act (V of 1882), as 
amended by Act (I of 1934), section 66 and Madras Revenus Recovery Act (II of 1864), 
section 52—Auction of leasehold right by District Forest Officer—Withdrawal of the 
bid before acceptance—No concluded contract — Suit for refund of earnest monsy deposited. 

Contract—Axction—Bid—Only an offer—No contract if there was no accepiance—Condttional 

acceptance—Withdrawal before the absolute acceptance. 


The plaintiff who was the highest bidder at the auction of a leasehold right 
made by, the District Forest Officer, withdrew his bid before the same was accepted 
by the Officer and sued to recover the carnest deposit. 


1 


Held: In an auction every bid is an offer. It would bind the parties only when 
the offer was accepted. ; 


Until an offer is accepted unconditionally, it creates no legal right and the 
bid can be withdrawn at any time. A conditional acceptance, if by that is 
meant some condition to be fulfilled for the acceptence of the contract to be 
binding, is not an acceptance that would turn an offer into a contract. The 
offer then is still under consideration awaiting acceptance that would bring about 
a contract. i i 


In the absence of a valid contract between the plaintiff and the Government 
the claim for deficiency arising at a re-auction cannot stand. Equally the 
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Government cannot claim to retain the earnest money deposited by the piaimun. 
Section 70 of the Contract Act is not attracted.. Neither section 66 of the Madras 
Forest Act nor section 52 of the Revenue Recovery Act would enable the Govern- 
ment to recover the deficiency from the plaintiff as there was not in existence a 
concluded contract between the parties. 


Case law discussed. 


Appeal against the Decree of the Court of the Second Additional District 
Judge, Coimbatore, in Appeal Suit No. 43 of 1963, preferred against the decree of 
the Court of the Subordinate Judge of the Nigiris at Ootacamund in Ordiginal 
Suit No. 220 of 1960. ; 


. CGMP. No. 17410 of 1968.—Petition praying that in the circumstances stated 
therein and in the affidavit filed therewith, the High ourt may be pleased to receive 
the additional Memorandum of Grounds filed therein. 


A. X. Sresraman and A. S. Kailasam, for Appellant. 
The Additional Government Pleader, for Respondents 1 and 2, 


The Court delivered the following 

- Jupemenr.—This Second Appeal raises an interesting question in the law of 
contracts. On 8th December, 1958, the District Forest Officer, Ootacamund Divi- 
sion, held an auction sale of the right to cultivate potatoe and vegetable crops along 
with blue-gum or wattle, in four plots of land, each plot measuring about 5 acres. 
The plaintiff in the suit out of which the Second A arises, the a ant herein, 
was the highest bidder in the auction for the sai four plots of land. He had to 
y, under the terms of his bid for the four plots, Rs. 725, Rs. 775, Rs. 775 and 

Rs. Soo respectively per year as lease amount. -The lease was for a period of 
years from ist January, 1959 OT from the date of the agreement to be executed in 
accordance with the conditions of the auction, whichever was earlier, The auction 
sale notice containing 36 conditions is exhibited as Exhibit B-r. Conditions g and 
11 deal with the deposit of earnest money by an intending bidder. He has to make 
an earnest deposit of Rs. 100 before the commencement of the sale and he has also 
to sign the auction notice in token of acceptance of all the conditions, The earnest 
money deposited by unsuccessful bidders is returnable at the close of the auction 
sale and that of the highest bidder will be retained towards part of the lease amount. 
The highest bidder of each field should pay an earnest epen of Rs. 100 before 
he is allowed to bid for another field. The plaintif who has the highest bidder 
in respect of the four plots, has deposited earnest money of Rs, 100 for each plot of 
land. Condition 15 Jays down, that within ten days from the date of the receipt 
of the order confirming the sale, the successful bidder shall pay ¢ of the sale 
amount less earnest deposit in the District Forest Officer or in the Range Office 
concerned. The balance of the sale amount, namely, } of the sale amount, 
should be paid in one instalment on or before Ist June, 1959. In case of default, 
the lessee would be given time upto a Maximum of one month with interest at 6} 
per cent. from the date on which the instalment fell due. The District Forest 
Officer ‘would evict the lessee, if there was default in the payment for more than one 
month and all the amounts paid by the lessee would be forfeited to the Government. 
Condition 15 (a) states that, if the last day for the payment of lease amount is a 
holiday or series of holidays, the lease amount shall be paid on the ‘alee working 
day and the agreement should also be executed on the same day. There is a 
provision in condition 1 3 (6) that no extension or voida will be granted, if the execu- 
tion of the agreement is delayed by the contractor. Also unless and until the security 
deposit is furnished and the agreement executed, no permission will be granted to 
commence work in the area relating to his contract. Condition 15 (c) stipulates 
that, if the lessee fails to execute an agreement in the prescribed form at the time 
of the payment of the lease amount, the earnest money deposit will be forfeited to 
the Government, the lease-hold right resold at his risk, and the lessee will be liable 
to make good the loss to the Government. In cases where resales aré ¢ffected 
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the defaulting bidder will not be permitted to bid at the resale.” ‘Condition 30 
relating to the confirmation of the sale is important. The sale is subject to confirma- 
tion by the District Forest Officer or the Conservator of Forests, Coimbatore 
Circle, as the case may be, who reserye to themselves the right to accept or reject 
the bid without assigning any reasons therefor. Under condition 32, all the money 
due by the successful bidder or contractor, as the case may be, under the terms of 
the sale notice or the agreement executed by him shall, if not paid by him, be 
recoverable from him under section 66 of the Madras Forest Act (V of 1882) as 
amended by Forest Act (I of 1934) by the attachment and sale of his property under 
Madras Act IT of 1864 and any statutory modification thereof, | 


Admittedly, the auction sale in this case was held by the District Forest Officer, 
the 2nd defendant in the case. On the 1gth of January, 1959, before the receipt of 
any order from the District Forest Officer confirming the sale of the leasehold right, 
the plaintiff, complaining that he had received no information in the matter and 
that the cultivation season had also passed, withdrew his bids and asked for the 
refund of the earnest deposit of Rs. 400. There was no response to this letter of 
the plaintiff withdrawing his bid, and without reference to the same, by proceedings 
dated goth January, 1959 and gist January, 1959, the District Forest Officer pro- 
ceeded to confirm the plaintiff’s bids and called upon him to execute agreements 
in the prescribed form. ‘There is a separate confirmation order for each one of the 
four plots. Each order refers to the bid amount and requires the plaintiff to pay 
the balance due less the earnest deposit within 10 days of the receipt of the order 
in accordance with the conditions of the sale. The plaintiff refused to comply with 
the demands and the District Forest Officer proceeded to re-sell by public auction 
the leasehold right with regard to the four plots. By his letter, dated grd September, 
1959» he intimated the plaintiff that the plots have been re-auctioned and that the 
plaintif should pay a sum of Rs. 4,025, the loss sustained by the Government as a 
result of the re-sale, giving credit for the earnest deposit of Rs. 400. He initiated 

j to recover the aforesaid amount under the Revenue Recovery Act 
through the Collector of Nilgiris. The plaintiff, thereupon, issued the necessary 
notice under section 80, Civil Procedure Code, and commenced action for a decla- 
ration that the proceedings of the State of Madras represented by the District Forest 
Officer, Coimbatore, and the coercive action initiated under the Revenue Recovery 
Act are illegal and unsustainable in law and for refund of the earnest money deposit 
of Rs. 400. The plaintiff took the stand that there was no completed contract in 
the case, and that, before due acceptance of his highest bid by confirmation in 
accordance with the conditions of the sale, he had withdrawn his bid. The learned 
Subordinate Judge, Nilgiris, upheld the plaintiff’s contention that there was no 
concluded contract and granted him the declaration as prayed for and decree for 
the refund of the earnest deposit. On appeal, the learned District Judge, 
Coimbatore, took the view that there was a definite acceptance of the plaintiffs 
bid at the auction and the sale was confirmed by the authority concerned. On 
that view, he reversed the decree of the trial Court and dismissed the guit. 


The argument of Mr. A. K. Sreeraman is to the following cffect: There was 
no immediate acceptance by the District Forest Officer of the plaintiff’s highest 
bid at the auction. Under the conditions of the auction sale the District Forest 
Officer or the Conservator of Forests, as the case may be, reserved to themselves 
the right to accept or reject the bid without assigning any reason and the sale is 
subject to confirmation. It was not significd in any Manner at the time of the 
auction that the plaintiffs highest bid was accepted. There was, thercfore, no 
concluded contract, and, before there was confirmation by the District Forest 
Officer, the plaintiff withdrew his bid. Even if in the circumstances the accep- 
tance of the plaintiff’s bid could he spelled out by implication. Article 229 (1) 
of the Constitution rules out implied contract with the Government, While rever- 
sing the decree of the trial Court, the learned District Judge says: : 


“The auction was held by the end defendant.......... At that auction, 
plaintiff’s bid which was the highest was accepted. Under condition No.. 30 the 
64 
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sale was subject to confirmation by the District Forest Officer or by the Conser- 
vator of Forests, Coimbatore. On 3oth January, 1959 the plaintiff was infor- 
med that the sale of the right to cultivate the plots with potato and vegetables 
was confirmed and the plaintiff was requi to pay the balance of the lease 
amount,” , 


The reference to the acceptance of the plaintiff’s bid at the auction sale in the judg- 
ment of the lower appellate Court is clearly an inference from the circumstances, 
because it is nobody’s case, either on the evidence or pleadings, that the District 
Forest Officer intimated the plaintiff that his bid was accepted. The substantial 
defence is found in para, 10 oft the written statement in the following words: 


“ The terms of the contract are complete and there has been a completed con- 
tract by the plaintiff accepti the terms of the conditions of sale, paying the 
earnest money and signing the bidder’s list. No further choice is ich in the 
plaintiff to rescind or resile from the obligations set out more fully in the terms 
and conditions of the lease auction.” ; 


The State wholly relies upon the fact of the plaintiff having accepted the conditions 
of sale and signed the bidder’s list. According to the State, having taken part in 
the auction sale subject to the conditions, the plaintiff was precluded fom rescinding 
the contract. Here, when the District Forest Officer put up in auction the lease- 
hold right, he invited offers and every bid was an offer. It would bind both the 
parties only when the offer was accepted. Quite often, the auctioneer reserves 
a right as part of the conditions of sale that even though the bid is the highest one, 
at his discretion he may not accept it. Before final acceptance of the bid or falling 
of the hammer, it is always open to the bidder to withdraw his bid. It is also well 
established that a condition stipulating that a bid shall not be retracted, has no 
force unless it is supported by consideration or is founded on statutory authority— 
see Somasundaram Pillai v, Provincial Government of Madras1, The short question for 
consideration is whether there has been acceptance of the plaintiff’s bid before 
withdrawal of the same, to constitute a contract in this case, 


The auction sale notice in this case states that the auction sale would be by the 
District Forest Officer or by an Officer authorised by him. Condition 30 of the 
sale notice provides that the sale would be subject to confirmation by the District 
Forest Officer or the Conservator of Forests, as the case may be, who reserve to 
themselves the right to accept or reject the bid without assigning any reason. Does 
this condition mean that, when the auction sale is held by the District Forest Officer, 
there must be confirmation of the sale by the Conservator of Forests or when the 
auction sale is held by an officer authorised by the District Forest Officer, there 
must be confirmation of the sale by the District Forest Officer? This question was 
not mooted in the Courts below and the position was not made clear. No rules or 
administrative instructions when the sale should be confirmed by the Conservator 
of Forests, have been placed on record. The case proceeded in the Courts below 
and before me on the assumption that the District Forest Officer was competent 
to accept and confirm a bid. Having regard to the defence set out above, it seems 
to me that the District Forest Officer, even if he conducts the auction sale himself 
is not bound to accept the bid then and there, The offer could bea ted subse- 
quently by an order of confirmation. He may deliberate whether the highest 
offer could be acceptcd. He may suspect that, in a particular case, there was a 
ring formed by bidders in combination to keep down the bid. Whatever may be 
the reason behind the reservation there is a specific condition in the auction sale 
notice that the sale is subject to confirmation. Manifestly, there is no absolute 
acceptance when the highest bid is reached and the auction is closed. The auction 
sale is finalised only by issuing an order of confirmation. Can it be said that both 
the parties are bound by the contract pending the order of confirmation? Under 
one of the conditions in the auction sale notice, within 10 days of the receipt of the 


1. LLR (1947) Mad. 837 : (1947) 1 M.LJ. 123: A.LR. 1947 Mad. 366 at 368. 


1) LINGA GOWDSR: 7. STATR OF MADRAS (Watesan, J). 407 


confirmation order an agreement has to be executed and part of the lease amount 
paid, Can it be said in law that, before confirmation of sale, the obligation of the 
plaintiff to make deposit of the lease amount arose? Is there anything in the 
subsequent conduct of the concerned authority prior to the confirmation order that 
the highest bid was accepted? Can it be contended, in the face of condition 30, 

-that the Government cannot withdraw and refuse to confirm the highest bid? In 
my opinion, it could not be. If that is the position, where is the concluded contract ? 
Even if the District Forest Officer made up his mind to accept the bid, that is not 
sufficient to bring about contractual relationship between the plaintiff and the 
Government. The acceptance must be communicated in some perceptible form. 
There is here no evidence of any hammer falling down signifying acceptance. 


In Bhagwandas v. Girdharlal & Co.1, it is observed: 


“ A contract unlike a tort is not unilateral. If there be no “ mecting of minds” 
no contract may result. There should, therefore, be an offer by one party, 
express or implied, and acceptance of that offer by the other in the same sense 
in which it was made by the other. But an agreement does not result from a 
mere state of mind: intent to accept an offer or even a mental resolve to accept 
an offer does not give rise to contract. There must be intent to accept and some 
external manifestations of the intent by speech, writing or other act, and accep- 
tance must be communicated to the offeror, unless he has waived such intimation 
or the course of negotiations implies an agreement to the contrary.” 


A mere resolve on the part of the offeree to accept an offer, when there is no external 
manifestation of the intention to do so, cannot result in an enforceable contract. 
The decision in Rajenagaram Village Co-opsrative Socisty v, Veeraswoami Mudaly?, 
relied upon by the learned District Judge in this case, has been considered at length 
by me in the Municipal Council, Karur v. Pasupathi Mutha Rajat, where I have pointed 
out that it does not run counter to the statement of law in Pollock and Mulla’s 
Indian Contract Act, and that, if acceptance is conditional, the offeror can with- 
draw it at any moment until absolute acceptence has taken place. T have stated 


“ Only a concluded contract can bind both the parties and for such a con- 
_ tract to come into existence, the offer and related acceptance must be absolute 
_ and not qualified or conditional.” 


As I observed there, there can be no two views about it, that conditional acceptance, 
if by. that is meant some condition to be fulfilled for the acceptance of the contract 
to be binding, is not an acceptance that would turn an offer into a contract. The 
offer then is still under consideration awaiting acceptance that would bring about 
a contract. In Pollock and Mulla’s Indian Contract, 8th edition, at page 45, the 
authors express the position thus: 


“ An acceptance is either absolute or conditional, There is no half way house 
between the two, if an acceptance is conditional, the offeror can withdraw it at 
any moment until an absolute acceptance has taken place.” 


In Somasundaram Pillai v. Provincial Government of Madras*, the Division Bench 
observed: i ; 
“ To have an enforceable contract there must be an offer and an unconditional 
acceptance. A person who makes an offer has the right of withdrawing it before 
acceptance, in the absence of a condition to the contrary supported by conside- 
ration. Does the fact that there has been a provisional acceptance, make any 
difference? We can see no reason why it should, A provisional acceptance 
cannot in itself make a binding contract. There must be a definite acceptance 
or the fulfilment of the condition on which a provisional acceptance is based.” 


1. (1966) 1 S.C.R. 656 : ALR. 1966 S.C M.LJ. 394 at 398. 
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That is no doubt, a case of auction sale of liquor shop licence where the officer who 
conducted the auction had no authority to accept the bid. But the Division Bench 
was concerned with the principles of law of contract in this area. The learned 
Judges, in the course of their reasoning, referred to the decision in Cooke v, Oxley}, 
where a tobacco merchant offered to sell a quantity of tobacco to the plamtiff at a 
certain price. The plaintiff asked the tobacco merchant for time in which to decide 
whether he should buy the goods or not. The time for consideration was granted; 
but before it expired, the tobacco merchant sold the goods toa third party. Ina 
suit for damages by the plaintiff, it was held that the action did not lic, as at the 
time of entering into the contract the engagement was all on one side. No consi- 
deration had passed. to bind the seller by his promise to give time and consequently 
he was entitled to ignore it. In the present case, when the District Forest Officer 
had taken time to consider whether he should confirm the plaintifs highest, bid, 
no consideration passed for the contract. Nor did the conditions in the sale notice, 
by the plaintiff signing the same, bring about a precedent contract between the 
parties. In fact, there is no such condition in the terms of the sale notice. Even if 
there was such. one, it would be invalid as having no legalforce, as pointed out in 
Somasundaram Pillai v. Provincial Government of )fadras*, The position may be different, 
if, as noticed in Secretary of Stats v, Baskar Krishnapi?, there is a statutory rule having 
force of law precluding withdrawal of a bid before its acceptance or refusal is com- 
mumnicated to the bidder. ‘The observations in Agra Bank v Hamlin‘, holding that 
it was competent for a bidder at a Court auction to withdraw his bid, are relevant 
in this context. In that case two estates were put up for sale by Court auction on 
20th January, 1890, and the plaintiff on whose behalf the bids were made for the 
two estates, intimated his wish to withdraw the bids to the Nazir on 2tst January, 
and to the Subordinate Judge, on the 22nd January. Muttusami Ayyar, J., observed 
that, until the lot was knocked down, the Court had.a locus pemitentiag and it followed 
that, in the absence of some specific provision to the contrary, the bidders were 
intended to be placed in a similar position. Best, J., said: 


“ An offer to buy or sell may be retracted at any time before it is unconditionally 
and completely accepted, by words or conduct; and a bidding at an auction is 
- mere offer which may be retracted before the hammer is down.” 


This is not a contingent contract as defined in section 31 of the Contract Act. 
Nor is the condition as to confirmation a condition subsequent where at that i incep- 
tion itself the duty of the offeree is perfect and obligatory, and only provision is 
made for latter events to absolve him from ormance wholly or in part. It 
appears to me that, on the facts of this case, there is no legal objection to the bid 
being withdrawn. ‘Until an offer is accepted unconditionally, it creates no legal 
right and the bid can be withdrawn at any time. 


Learned Counsel for the appellant referred me to the decision of the Supreme 
Court in K. P: Chowdhry v, State of Madhya Pradesh*®. That was a case relating to 
auction of certain forests by the Divisional Forest Officer. Having regard to the 
amount of the contract money, the Divisional Forest Officer could not accept the 
bid and the matter was referred to the Chief Gonservator of Forests who had the 
necessary authority to accept such bid. Before acceptance by the Chief Conser- 
vator of Forests, the bidder raised a dispute and resiled from the bid. The contract 
waa re-auctioned and the deficiericy was sought to be enforced against him as arrears 
of land revenue, Thereupon, he had recourse to the proceedings under Article 226 
ef. the Constitution which finally came up before the Supreme Court. In that 
oe it was admitted that the contractin writing was not signed by the Chief 

nservator of Forests, though the appellant had signed the contract forms after 
he became. the successful bidder, as required under the rules. The Supreme Court 
had to consider the mny whether there was a contract between the apptHant and 
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the Government before the bid at the auction or there was any contract between 
him and the Government after the auction was over as required by Article 299 (1) 
of the Constitution. The Full Bench of the Madhya Pradesh High Court held 
that there was an implied contract which would not hit Article “299 (1) of the 
Constitution, resulting from the appellant accepting the conditions of the auction 
sale. The Supreme Court held that, in view. of Article 299 (1), there can be no 
implied contract between the Government and another person, the reason being 
that if such implied contracts between the Government and another person were 
allowed, they would in effect make Article 299 (1) useless. The Supreme Court 
also held that, if the contract between the Government and another person is not 
in full compliance with Article 299 (1), it would be no contract at all and could not 
be enforced either by the Government or by the other person as a contract. The 
fact that the appellant in that case bid at the auction and signed the bid-sheet at 
the close thereof or signed the declaration forms necessary before he could bid at 
the auction, itwas held, wouldnot amount toacontract between himand the 
Government satisfying all the conditions of Article 299 (1). It was further held 
in that case that, in the absence of a contract, recovery of the deficiency could not 
be made under Madhya Pradesh Land Revenue Code which provided for recovery 
of all moneys falling due to the State Government under any grant, lease or con- 
tract as arrears of land revenue. In the instant case, it is not suggested that, apart 
from the order of confirmation, there is anything in writing accepting the bid. For 
an enforceable contract, there must be intent to accept and some external mani- 
festations of it by speech, writing or other act. For complying with the requirements 
of Article 299 (1) the acceptance of a contract between the Government and a party 
must be in writing. True, there is no need for execution of any formal document. 
It is sufficient, as held in Union of India w. A. L. Rallia Ram}, if the acceptance in 
terms of the requirements of the Article is clear from the correspondence between 
them. 


Reference was made by learned Counsel for the Government to the decision 
of the Supreme Court in Chatturbhuyj Vithaldas v. Moreshwar Parashram*, and to an 
unreported decision of this Court in The State of Madras v. Govtndaraja Chettiar®. 
These decisions cannot be of any help to the Government in this case. Decisions 
to the effect, that even ifa contract between the Government and a party is invalid 
for non-compliance with the requirements of Article 299 (1), it could be ratified by 
the Government if it was for its benefit, or that section 70 of the Contract Act would 
enabie the party to maintain his claim for compensation if the party performs 
his part of the contract and the Government receives the benefit of the same cannot 
advance the case of the respondents here. In the present case, the Government is 
not secking to reimburse any benefit it has conferred. This is an action by the 
plaintiff to recover the earnest money which the Government, in law, cannot retain 
and for restraining the Government from taking coercive measures against him for 
recovery of the deficiency. When it is found that there is no valid contract between 
the plaintiff and the Government the claim for deficiency put forward by the 
Government cannot stand. Equally the Government cannot claim to retain the 
earnest money deposited by the plaintiff. 


Once it is held that there is no completed contract between the plaintiff and 
the Government, no further question can arise. Section 66 of the Madras Forest 
Act enables the Government to recover money due to the Government as if it were 
arrear of land revenue. Under this section; all money, other than fines, payable 
to the Government under the Act, or any rule made thereunder or on account of 
timber or forest produce, or of expenses incurred in the execution of the Act in 
respect of timber or forest produce, or under any contract relating to timber >r 
forest, including any sum recoverable thereunder for the breach thereof or in consé- 
quence of its cancellation or under the terms of a notice relating to the sale of timber 
or forest produce by auction or by invitation of tenders, issued by or under the autho- 
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rity of a District Forest Officer and all compensation awarded to Government under 
the Act may, if not paid when duce, can be so recovered. Here the money claimed 
by the Government does not fall under any of the heads provided for under section 66, 
To start with, there is no enforceable contract for a breacb to occur. Secondly, 
my attention has not been drawn to any statutory rule under the Act whereunder 
the money could be claimed by the Government, the conditions of the auction 
sale having no statutory force. It is not claimed that any statutory rules having 
the force of law have been made in this regard. Under section 52 of the Revenue 
Recovery Act all sums due to the Government, including compensation for any loss 
or damage sustained by them in consequence of a breach of contract, may be reco~ 
vered in the same manner as arrears of land revenue under the provisions of the 
Act, unless recovery thereof has otherwise been specially provided for. To start 
with, the amount in dispute is not for any loss or damages sustained by the Govern- 
ment in consequence of breach of a contract, as there is no enforceable contract at 
all between the plaintiff and the Government. The result may be unfortunate 
that in many cases bidders may withdraw their bids before the official routine 
is completed. The remedy lies in the hands of the Government. Rules having 
statutory force could be made to prohibit withdrawal of bids for a reasonable period 
specified, before acceptance or rejection of the same. 

The Second Appeal is alowed with costs throughout. The decree and judg- 
ment of the lower appellate Court are set aside and those of the trial Court are 
restored. 

Leave granted, 

V.S. a Appeal allowed, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
Prusenr :—Mr. Justiaz P, S. Kamasan, 
N. Bashyam and another .. Petitioners” 


D. 
The State of Madras represented by the District Collector, 
Tiruchirapalli, and others .. Respondents 
Madras Land Reforms (Fixation of Ceiling on Land) Act (LVII of 1961), section 60 and 
section 3 (34)—‘ Cultivating tenant’s ceiling area ’—Person A a includes 
association of persons—Geiling area for two or mors persons cultivating land together. 

The ceiling of five standard acres prescribed for a cultivating tenant under 
section 60 of the Madras Land Reforms (Fixation of Ceiling on Land) Act, 1961, 
will apply not only to an individual but to an association of individuals. ‘The 
definition of person in section 3 (34) of the Act itself makes this clear as a n 
is defined thereunder to include an association of individuals. The definition 
of person in several statutes like the General Clauses Act, Income Tax Act, Agricul- 
tural Income-tax Act, etc., also covers association of persons. An association of 
persons means persons who have joined in a common purpose or action. There 
is no formula of universal application as to how many are necessary and in what 
nature to Constitute an association of persons. 

Where two brothers have taken land on lease and are both cultivating tenants, 
the ceiling area for both could only be five standard acres under the Act, 

Petition under section 83, Madras Land Reforms (Fixation of Ceilings on Land) 
Act, 1961 and section 115, Civil Procedure Code, praying the High Court to revise 
the Order of the Court of the Land Tribunal (Subordinate Judge) Tiruchirapalli 
at Pudukottai, dated gist August, 1968 and made in L.T.C_M. A. No. 158 of 1966 
o ILI.B. dated 27th December, 1965 on the file of the Authorised Officer 

d Reforms), Tiruchirapalli. 

R. T. Gopclaknshnan, for Petitioners, 

The Additional Government Pleader K. Venkatarwami and C., Chinna-wamy, 

for Respondents. 


*C.R.P. No. 2072 of 1968. 7th November, 1969. 





a + 


. a-o = m ee le ee 


I} BASHYAM P. STATE OF MADRAS (Kailasam, J3. Sik 


The Court delivered the following 


Jupoment.—This petition, is filed by two persons who took on lease an extent 
of 12,68 acres, for revising the order of the Land Tribunal (Subordinate Judge), 
Tiruchirapalli at Pudukottai holding that there was an association of persons and 
that both the petitioners together’ are entitled to‘ cultivate only 5 standard acres, 
The Authorised Officer (Land Reforms), Tiruchirapalli in his proceedings, dated 
27th December, 1965 held-that both the cultivating tenants could hold only ‘5 
standard acres and that the excess over 5 acres was the surplus available with them. 
He issued a notice in Form 32 for proceeding with the surplus extent available, 
The tenants took the matter on appeal to the Land Tribunal (Subordinate Judge}, 
Tiruchirapalli, and the Land Tribunal agreed with the view taken by the Authorised 
Officer (Land Reforms) and dismissed the appeal. Hence this revision by the culti- 
vating tenants. 

Section 60 of the Madras Land Reforms (Fixation of Ceiling on, Land) Act 
1961 defines ‘ cultivating tenant’s ceiling area’ as meaning 5 standard acres held 
by any person partly as cultivating tenant and as owner or wholly as cultivating 
tenant. Section 3 (10) of the same Act defines ‘ cultivating tenant’ as meaning 
a person who contributes his own physical labour or that of any member of his 
family in the cultivation of any land belonging to another, under a tenancy agree~ 
ment, express or implied, and including any such person, who continues in possession 
of the land after the determination of the tenancy agreement, and other persons as 
provided under section 3 (10) (#) of the Act, Section 3 (34) defines * person ’ 
including any trust, company, family, firm, society or association, of individuals, 
whether incorporated or not, Reading section 6o along with sections 3 (10) and 
3 (34), the purport of the definition of ‘cultivating tenants ceiling area’ will have to 
be determined. Cultivating tenant is defined as meaning a person, and a person 
under section 3 (34) includes an association of individuals, If the two brothers, 
who have taken on lease the lands, fall within the scope of the expression “ associa- 
tion, of individuals,’ then they will be treated as having come within the definition 
of * person ’ and both of them together will be falling within the definition of € culti- 
vating tenant * and the cultivating tenant’s ceiling area for yA p that is an asso- 
ciation RE J will be only 5 standard acres. Mr. pakesa Ayyangar, 
the learned Counsel for the petitioners, submitted that a cultivating tenant as con- 
templated in section 60 as well as section 3 (10) would mean only a tenant and if 
there are more cultivating tenants than one, each one of them will be entitled to 
the ceiling area of 5 standard acres, He referred to the definition of ‘ cultivating 
tenant’s ceiling area’ itself, which means 5 standard acres held by any person 
partly as cultivating tenant and partly as owner or wholly as cultivating tenant, and 
contended that it would indicate that each cultivating tenant would be entitled to 
hold 5 standard acres and they could not be treated as an association: of persons, 
Section 3 (42) of the General Clauses Act (Central) defines ‘ person’ as including 
any company or association or body of individuals, whether incorporated or not, 
Section 3 (22) of the Madras General Clauses Act, 1891, defines ‘ person ’ as includ- 
ing any company or association of individuals whether incorporated or not. 
Section 2 (g1) of the Income-tax Act, 1991 defines ‘ person’ as inchiding (0) an 
individual, (#) a Hindu undivided family, (i) a company, (iz) a firm, (0) an associ- 
ation of persons or a body of individuals, whether incorporated or not, (of) a local 
authority, and (vit) every artificial juridical person, not falling within any of the 
preceding sub-clauses. Section 2 (g) of the Madras Agricultural Income-tax 
1955 defines ‘ person’ as meaning any individual or association of individuals, 
owning or holding property for himself or for any other, or partly for his own benefit 
and partly for another, etc, Thus it will be seen the expression ‘ association of 
individuals’ is used in the several enactments referred to above. The Supreme 
Court has construed the scope of the expression ‘ association of persons’ in three 
decisions. Dealing with the definition of ‘ association of persons’ o ing in 
section 3 of the Indian Income-tax Act, in Income-tax Commissioner v. Smt. al, 


1, (1960) 3 3.C.R. 313 : (1961) 1 SCJ. 1933 : ALR. 1960 S.C. 1172, 
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the Supreme Court quoted with approval the decisions in In re, B. ‘Nv Elias}, 
Commissioner of Incoms-iax, Bombay v. Laxmidas Devidas*, and In re, D. Warkanath 
Harishchandra*, In In re, B. N. Elias}, Derbyshire, G.J., pointed out that the word 
* association’ means, according to the Oxford dictionary, “ to join common purpose, 
or to join in an action” In Commissioner of Incoma-tax, Bombay v. Laxmidas Devidas’, 
the Court pointed out that an association of persons must be one in which two or 
more persons join in a common purpose’ or common action, and as the words 
occur in a section which imposes a tax on income, the association must be one, the 
object of which is to produce income, profits or gains. The Supreme Court in 
4d, T. Commissioner v. Smi. Indira‘, summed up the position as follows: 


“There is po formula of universal application as to what facts, how many of 
them and of what nature, are necessary to come to a conclusion that there is an 
association of persons within the meaning of section 3; it must depend on the 
particular facts and circumstances of cach case as to whether the conclusion can 
be drawn or not,” 


In Mohamed Noorullah v. Commissioner of Ingome-tax®, the Court reiterated its View 
expressed in f. T. Commissioner v. Smt. Indira, Applying the test in I. T. Commis- 
stoner v. Smt, Indira‘, the Supreme Court held that in the case before it the appellants 
the co-heirs were rightly assessed as an association of persons and that the co-heirs 
were sharers, who inherited the business carried on by one Khan Sahib Mohamed 
Oomer Sahib. In M. M. Ipoh vw, I. T. Commissioner, Madras’, the Supreme Court 
affirmed the view it expressed in J. T. Commissioner v. Smi. Indira‘, and held that a 
minor also will be a member of an association of persons. ‘The test laid down in 
the case cited was that an association of persons must be one in which two or more 
persons joint in a common purpose or common action. In this case there can be 
no doubt that the two Petitioners jointed together for the purpose of taking the 
property on lease and making profits out of the income from the property. This 
would, in my opinion, satisfy the test laid down in I. T. Commissioner v. Smt Indira‘, 
the fact that they are brothers will not exclude them from the scope of the definition. 
It was submitted that the purpose of the legislation will ke stultified if both the 
tenants are treated as association of persons and the limit is fixed at 5 standard 
acres. It was strenously contended that if any one of the persons had been partly 
cultivating certain extent of land and partly owning some other extent of land, not 
only he but other persona will be deprived of the benefit of the Act and the ceiling 
extent curtailed. There may be some force in this contention but that will not 
affect the construction to, be put on the words ‘ association of persons ’. Following 
the decisions cited I agree with the view taken by the Courts below and dismiss, 
the petition with costs, 

RM n l oo - Petition dismissed, 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

` Present :—Me. Jusriag M. NATESAN. l 


V. M. Nisar Ahmed and others, Minors by Guardian and next i 
. friend V. G, Abdul Munaf Saheb -. Appsllanis* 
, v. ae ; 
Rahima Bi and others - 4 .. Respondents 
Parinsrship—Deed of —Construction—Rules of—Attempt to be mads to harmonis the several 
provisions of ths tastrument— Mals heirs of the deceased partner give in the option to join 


in the partnership and continue in business—Provision for survivorship of the trads mark 


and goodwill—Coniract of partnership, if a parinsrship at will, 


1. (1935) 3 FT R. 408 (Cal). 1 M.LJ. (S.C.) 179 : (1961) 1 S.C.J. 607: 
2. (1937) 5 I.TR. 584 (Bom). ALR. 1961 S.Č. 1043 : 42 ITR 115, 

3. (1937) 5 IT.R. 716 6. (1967) 2 I.T.J. 885: (1968) 1 MLJ. 
4. (1961) 1 S.CJ. 153 : ALR. 1960 S.C. (8.C.) 32 : (1968) 1 An WLR. S.C.) 32 : (1968) 
72 1 S.CJ. 106 : (1968) 1 S.C.R 65: ATR. 
5. (1961) 1 An. WR. (S.C.) 179: (1961) 1968 S.C. 317. 


* SA. Noa, 1168 and 1217 of 1964, Sth January, 1969, 
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_ If the contract of partnership, by express provision or by implication, provides 
for the duration of the partnership, then clearly the partnership is not a partner- 
ship at will, Leaving the claims of the second plaintiff to have become a partner 
on the death of Rasheed, the fifth defendant and the sixth defendant were partners, 
and they admittedly continued the business. , The contract of partnership, 
while providing for. the retirement of one or other of the partners, provided for 
_ its being continued without dissolution. On the death of one of the original 
partaers, the contract gave the male heirs of the deceased partner option to join 
in the partnership firm and continve in the business as partners. The question 
for consideration is whether such a partnership is a partnership at wi?  ,. 


Hel” : Tt is an established rule of construction of a document that the instru- 
ment must be read as a whole to ascertain its true- meaning. . An attempt must 
be made ta harmonise the several provisions of the instrument-to find-out the 

> true intention of the executants. Every part of the deed must be used to ‘expound 
every other part of it, so that all the parts of the instrument agree. Reading the 
document thus, the inention most manifest in the document is, that the goodwill 
and the trade mark being the-most valuable asset of the business, the rest of it 
being the stock-in-trade, must belong to the partners who remained and carried 
on the business. Three’ persons had become partners. Goodwill and trade 
mark vested in the original partners. The provision is that if one of them is not 
wi ling to carry on the business he had to go out of the business receiving Rs. 10,000 
for his shate of the goodwil and trade mark, and any amounts to his credit in 
the business. Despite a partner walking out of the business, the business has to be 
carried on by the remaining two partnera, The trade mark and goodwill will be 
he d by the original partner who continues the business. This is during the Jife- 
time of the original partners. The parties intended a sensible business partner- 
ship agreement, and it would make nonsense of the several articles of the partner- 
ship, if any of the partners could put an end to partnership at his will so long as 
two of the partners are alive. To make the partnership one at will and give a 
right to one of the partners, say the sixth defendant, to dissolve it at a moment’s 
notice would be inconsistent with the rights of ‘the remaining partners.: ~The 
articles of the partnership provide ister alta for survivorship of the trade mark and 
goodwill to’ the fifth defendant, the third partner in the business, That cannot 
happen ifone of the partners may dissolve the partnership at his will. - It follows 
` that the partnership is not one at will determinable by notice at the instance of 
` one of the partners. l ' = 4 
Appeals against the decree of the District Court of the North Arcot at Vellore, 
in Appeal Suit No. 452 of 1961, preferred against the decree of the Court of the 
Subordinate Judge, Vellore in Original Suit No. 84 of 1958. 

V. Tyagaraąjan and P. Haridas, for Appellants. À : 

M. S. Venkatarama Iyer, for Respondents. l 

The Court delivered the following - i a 


Jupomenr :—These two second appeals arise out of the same partnership action 
and present a common, case against the decision of the Courts below. The principal 
grievance relates to the trade-mark and goodwill of the partnership business, which 
it is submitted, are very substant al assets. © While the trial Court held that the good 
will and trade mark of the partnership arc-assets of the ership shared by the 
deceased partner “under whom the appellants claim the other partner, the 
sixth defendant-in the case who d San terri the appeal, the appellate Court set 
as de this finding and declared the sixth defendant to be solely entitled to the trade 
mark and goodwill of the partnership. Closely connected with the right to the 
goodwill and trade mark of the firm is the question whether the partnership isa 
partnership at will, and if there is a dissolution of the partnership what is-the date 
of the dissolution. o T ; P i 

Pi E ee One Abdul Rasheed and the 
sixth defendant in the suit, Abdul Gaffar Saheb carried on in partnership a fairly 
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successful business‘in the manufacture and sale of beedies under the name and style 
of R. Gaffar & Company. The partnership, as an auxiliary venture, had a press 
under the name and style of Hindustan Press. The parinership between the two 
is evidenced by the par.nership deed Exhibit B-1, dated 14th November, 1940. As 
the business flourished and the two partners found it difficult to manage the business. 
by themselves, Basheer Ahmed, the fifth defendant in the suit and a son of Abdul 
Rasheed above referred to, was taken into the business as a partner, and a fresh 
partnership deod was entered into on Ist April, 1957. That deed is Exhibit B-2 in 
the case. Abdul Rasheed died on 28th June, 1958. The suit, out of which these 
second appeals arise, was filed on 1st October, 1958, originally as an action for taking 
of accounts of a dissolved firm, on the basis that the firm stood dissolved on the dea h 
of Abdul.Rasheed. Tne first plaintiff in the suit is one of the widows of the deceased 
Abdul Rasheed. The second and third plaintiffs in the suit are his sons. . Both were 
minors at the time of the institution of the suit. Pending the suit, on 27th July, 1959 
the second plaintiff attained majority and he was declared a major in 1960. The 
first defendant is another widow of the deceased Abdul Rasheed. Besides the fifth 
defendant who had been taken into the partnership, the deceased had two other eons 
by her, the second and third defendants in the suit. They are all minors. The 
fourth defendant is a minor daughter of the deceased. ~The sixth defendant in 
the suit is the other partner. Ho died ponding the appeal which he preferred to- 
the lower appellate Court, and his widow and children were brought on record 
as his legal representatives by the lower appellate Court on 23rd August, 1962, 
The plaintiffs were originally unaware of subsequent partnersh p agreement. 
Exhibit B-2 and, on its being set up in defence, the plaint was amended in terms. 
of the latter partnership agreement. The plaintiffs gave up the case of dissolution, 
of the partnership by the death of Abdul Rasheed and on the basis of the second. 
partnership deed, they prayed for taking of accounis of the partnersh!p business, 

ining the amounts due to each of the plaintiffs, declaring that the second 
plaintiff is a partner and the third plaintiff is entitled to be admitted to the benefits 
of the partnership and for directions to implement the rights of the parties in terms. 
of the lae partnership agreement and also for other incidental relief. 


The plaintiffs contended that there was no dissolution of the firm on the deam. 
of Abdul Rasheed and prayed for reliefs,on the basis that the pertnership continued 
notwithstanding the death ofone of the partners, Itis the case of the sixth defendant. 
also that there was no dissolution of the partnership with the death of Rasheed and, 
the fifth defendant, to the extent his interests were not jeopardised, made common 
cause with the sixth defendant. Having regard to the claims put forward’ by the 
plaintiffs based on Exhibit B-a, the sixth defendant, by his additional written state- 
ment, prayed that the partnership may be dissolved and that ‘his written statement. 
may be taken as notice for the dissolution of the hip, The Subordinate 
Judge, who tried the suit, held that there was no dissolution cf the partnership on 
the death of Rasheed. Having regard to the partnership agreement, Exhibit B-e, 
he held that the male descendan’s of Abdul Rasheed are entitled to rights in terms 
of the deod immediately on the death of their fa her and that the plaintifis 2 and 3 
and defendants 2 and 3 are entitled to be.admitted to the benefits of the partnership 
from the date of their father’s death. He also found that the second plaintiff who 
became a major in 1959 became a full partner of the firm. He, however, held that 
the partnership must be deemed to be dissolved on 16th, September, 1960, the date- 
on which the sixth defendant filed his additional written statement giving notice 
of dissolution. Though the sixth defendant who preferred the appeal against the 
decree of the Subordinate Judge raised a number of points, on his death, his legal 
representatives confined their con‘entions to the exclusive claim of the sixth defen- 
dant for the trade mark and goodwill of the firm. Plaintiffs 2 and g and defendants 
a. to 4 who preferred cross-objections questioned the finding about the dissolution 
of the firm and asserted the right of the second plaintiff to continue the frm. In 
the appeal, a question was also raised whether the fifth defendant; one of the part- 
nera, is not solely entitled to the trade mark and goodwill of the firm to the exclusion 
of the co-heirs and heirs of the sixth defendant. As already stated, in the appeal, 
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the heirs of the sixth defendant succeeded in ishing the exclusive right of the 
sixth defendant to the trade mark and goodwill of the The ap te Court 
in. other respects confirmed the finding of the trial Court holding that the firm 
stood dissolved on 16th September, 1960 when the sixth defendant filed his addi- 
tional written statement clanmi dissolution, 

As in the apes in the second appeals also, the contentions were mainly 
confined to the claims in regard to the trade mark and goodwill of the frm and 
the date of dissolution of the partnership as the former was dependent on that. 
The principal contentions of the appellants are (1) that the partnership is not a 

ership at will for the sixth defendant to get it dissolved by notice of disolu- 
tion; (2) that even if it is a partnership at will, by a mere claim for dissolution in 
the written statement, there can be no dissolution and (3) that the sixth defendant 
has no exclusive right to the trade mark and goodwill of the firm and, as they are 
partnership assets they have to be considered and dealt with as such. Even so 
the fifth defendant has no exclusive right in the same. Another point was also 
raised that the second plaintiff on attaining majority could continue the partner- 

The whole case rests upon the truo interpretation of the partnership deed 
Exhibit B-2. Though it is not a lengthy document, the provisions therein are com- 
plexly set out and have given room for all the controversies, In the partnership 
deed entered into between Abdul Rasheed and Gaffar in 1940 they provided tha 
so far as the goodwill and trade make were concerned, the survivor of the two aula 
be solely entitled to it, and that the heirs and representatives of the other would 
have no rights whatsoever in the same, Of course, there was provision for division 
of the profits etc. half and half. Under Exhibit B-e with the coming in of the 
fifth defendant as a partner, the same idea that whoever continued the should 
have rights in the trade mark and goodwill is maintained, re ognising, at the same 
time, the paramount rights of the two original partners to the trade mark and 

odwill, Under tbis document, Gaffar and Rasheed are each given two out of 
Me five shares and the fifth defendant the new partner is given the remaining 
one-fifth share. Clauses 5, 6 and 7 of Exhibit B-2 are the relevant clavsex and on 
their correct interpretation depends the answer to the question whether the partner- 
ship is a partnership at will or not and the other question as to who is entitled 
to the rights in the trade mark and goodwill of the firm, I have read and re-read 
the document in the vernacular. It would be convenient if a free translation of 
the material clauses are set out. The sixth defendant is the No. 1 party to the docu- 
ment Rasheed is No.2 party to the document and the fifth defendant is the No. 3 
party to the document. The clauses run; i 


Clanss 5:—‘‘If during the lifetime of parties Nos. 1 and 2,-whoever of them wants to 
get outofthe partnership, he shall give notice not exceeding three months in writing 
to the other partners. The trade mark and good will of the partnership shall be valued 
at Ra. 20,000 and the out-going partner shall receive one half of the said amount, 
ie., Rs. 10,000, and the amounts standing to his credit in the tnership and 
retire from the partnership, ‘The trade mar s and goodwill shall Ta belong 
to the partner continuing the business of the firm. But, after the lifetime of 
Nos. íi and 2, the male heirs of No. 2 party shall remain in the business and con- 
tinue it. If they are not willing to continue in the business, the trade mark and 
goodwill shall be estimated then at the sum of Rs. 20,000 and one half of the 
amount, i.e., Rs. 10,000 and the amounts standing to their credit in the firm shall 
be paid over to them. (The third party to the dcoument wil also te entitled to 
a share when payments are made as aforesaid). ‘Thereafter, the trade and good- 
will etc. all shall belong exclusively to No. 3 party continuing the business. The 
male heirs of No. 1 also shall join the firm and run the business. . If they are not 
willing to so carry on, when they walk out, they need not be paid the sum of 
Rs. 10,000 being the value of trade mark and goodwill. Instead, in consideration, 
they shall be given the Hindustan Press etc., as provided hereunder.” 


Clause 6 ‘‘ The beedi business and the Hindustan Press belong to the firm 
called R.. Gaffar and Company. The trade mark and goodwill belonging to 
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the said company shall, during the lifetime of No. 1 and No. a, belong to them. 

No. 3 has no rights therein. If, after the lifetime of Nos. 1 and 2, this business is 
- continuously carried on by No. 3, then the trade mark and goodwill of the company 

shall belong to No.3. Others have no rights in them.” | 

Clause 7:-—“‘ If anyone of Nos. 1 and 2 should die, the accounts of the firm 

shall be taken and closed till that date, the profit or Joss shall be determined 
after providing for all expenses, staff salary etc., and the same along with the 
amounts standing to the credit of the deceased-in capital (in the books of the 
firm) shall be given to the respective persons. The male heirs of the deceased 
shall be in the firm and carry on the business and the amounts found due to 
them for their share as aforesaid they shall retain in the business and carry on 
the business. If the male heirs of No. 1 do not consent to remain in the 
partnership and carry on the business, then the Hindustan Press with its name 
and the related machinery, etc. with all accessories shall be handed 
over to them free of cost without valuation. But as the premises belong to 
No. 2, the business may be carried on there on payment of rent according to 
the times.” 

One thing is manifest, on a reading of this document. The desire of the two 
partners who started on their own in 1940 and developed the business and made it 
a flourishing one, was that the business should be continued. Obviously, with a 
view to this, the fifth defendant who had already been trained in the trade, was taken 
in as a partner in 1957. The document provides for the fifth defendant continuing 
the business after the lifetime of Nos. 1 and 2. ‘This is very prominently brought 
‘out in clause 5 of the deed. While the fifth defendant, who had got himself duly 
qualified as set out in the preamble, is to continue the business after the death of 
Nos. 1-and 2, an option is provided to the other-male heirs of his father Rasheed to 
join and continue in the business, If they are not willing to do so, they take their 
share in the asects of the firm according to the personal law, the fifth defendant also 
being a sharer with them in the assets of the father. The trade mark and goodwill, 
the main stay of the business, have to go with the business and belong to the fifth 
defendant who carries on the business. A sum of Rs, 10,000, the value of the half 
share, is distributed among the heirs., Clause 5 itself provides for the heirs of the 
first party, the sixth defendant, in æ similar manner joining the partnership and 
continuing the business. If they evince no desire to remain in the firm and conti- 
nue the business instead of giving thema sum of Ra. 10,000 for the trade mark and 

goodwill, they are to be given the auxiliary business, the Hindustan Press. Clause 7, 
‘as I read it,only elaborates what is already set out in clause 5. Tt sets out when and 
in what manner the Hindustan Press shall go to the male heirs of the first party, 
“The deed shows in both Nos. 1 and 2, a paramount desire that their male heirs 
continue the business in partnership. But they provide against the contingency 
of the heirs not choosing to continue in the business, The Courts below correctly 
held the there was no dissolution of the firm on the death of Rasheed. ‘There isa 
clear indication in the deed that the male heirs of the deceased partner should join 
in the firm that would be continued by the remaining partners, the amounts payable 
to them being credited to their account in the firm, In fact, on this, there was no 
contest, It is the common case of the ena that the partnership was continued 
without any dissolution on the death of Rasheed. 

The more difficult question is whether this is a partnership which can be dis- 
solved by notice under section 43 (1) of ths Indian Partnership Act as a ‘ Partner- 
ship at will? Itis only if the partnership is a partnership at will, the firm may be 
dissolved by any partner giving notice in writing to all the other partners of his 
intention to dissolve the firm. On such notice, the firm is dissolved from the date 

smentioned in the notice as the date of dissolution, orifno date is so mentioned, 
from the date of communication of the notice. 

The contention for the appellant is that this is not a partnership at will. Section 
4 defines ‘ partnership at will ’ asa partnership where no provision is made by con- 

- tract between the partners for the duration of their partnership or for the determina- 
tion of their partnership. If the contract of partnership, by express provision or by 
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ship is not a partnership at will. Leaving out the claims of the second plaintiff to 
have become a partner on the death of Rasheed, the fifth defendant and the sixth 
defendant were partners, and they admittedly continued the business. The con- 
tract of partnership, while providing for the retirement of one or other of the partners, 
provided for its being continued without dissolution. On the death of one of the 
original partners, the contract gave the male heirs of the deceased partner option 
to join in the partnership firm and continue in the business.as partners. The question 
for consideration is whether such a partnership is a partnership at will?” Whether 
the parties to the contract of partnership could have aeai, while providing in 
specific terms for the continuance of the partnership business and the maintenance 
of the goodwill in the firm despite retirement or death of a partner, that any one 
of the partners can at any moment by notice to others dissolve the firm? Is such an: 
inference compatible with the expressed terms of the contract? 


In Halsbury’s Laws of England, Third Edition, Vol. 28 at page 502, while 
posers out that, where there is no express ent to continue a ip 
or a definite period, there may be an implied agreement to do so and that the 
burden of proving such an implied agreement is upon the person who alleges its 
existence, it is observed that the provisions relied on as showing an agreement 
to continue the partnership ‘ must be clearly inconsistent with the general right to 
dissolve.” In Karumuthu Thiagarajan Chettiar v. E. M. Muthappa Chettiar, the 
Supreme Court observed at page 12209 : 


“ As we read the terms of the agreement, it seems to us clear that the intention 
could not be to create a partnership at will. The partners contemplated that 
the management would be carried on in rotation between them in four yearly 
periods, It was also contemplated that the heirs of the partners would also carry 
on the management in rotation. Considering this provision as well as the nature 
of the business of partnership it could not be contemplateil that the partnership 
could be brought to an end by notice by cither partner. The intention obviously 
was to have a partnership of some duration though the duration was not expressly 
fixed in the agreement.......... The duration of a partnership may be 
P RRA for in the contract; but even where there is no express provision, 

urts have held that:the partnership will not be at will if the duration can be 
implied.” m 


Considering the question whether a term in the contract of partnership permitting 
a partner to wi w from the partnership by relinquishing his right of management 
to the otber partner would make it a partnership at will, the Supreme Court observed.. 


“ That however does not make the partnership a partnership at will, for the 
essence of a partnership at will is that it is open to either partner to dissolve the 
ership by giving notice. Relinquishment of one partner’s interest in favour 
of the other, which is provided in this contract, is a very different matter. ` It is 
true that in this particular case there were only two partners and the partnership 
will come to an end as soon as one partner relinquishes his right in favour of the 
other.- That however is a fortuitous circumstance............ ý 
Their Lordships cited with approval the decision-in Abbott v. Abbott?, which I shall 
be presently referring to. ; a a D ; 


In Lindley on Partnership (Twelfth edition) at page 159, it is said that an 
agreement which will rebut the presumption that a contract of partnership is a 
partnership at will l 

“may be established as well by direct evidence as by implication from the 

acts of partners and it is not possible to lay down any rule by means of which 
the intention-of the partners on this head maybe certainly ascertained where 
‘no express agreement has been come to.” 
8 ae ee a : 
1 foe? 1- $.C.J. -3F :- (1962) t MLJ: 1961 S.C. 1225. : 
(8.C.) 19 : (1962) 1 An.W.R. (S.C.) 19 :AIR. 2. (1936) 3 Al E.R. 823. 





-Where a contract ot partnership is by deed, clearly the intenuon suowu 
be found within the four corners of the instrument. In Abbott v. Abbott}, the 
deed of partnership between a father and his five sons provided that death or 
retirement of any partner shall not terminate the partnership. On one of 
the sons contending that the partnership had been dissolved on notice of 
dissolution, the question was whether an inference could be made by 
necessary implication that it was not a partnership at will. Clauson, J., posed 
before himself the question: ‘‘ Whether the parties have agreed that any one of the 
sons, or the father, can bring the business to an end at any moment or whether 
there is some agreement inconsistent with that being done?” For the conclusion 
that the partnership considered was not one at will, one of the tests the learned 
Judge applied was that if one partner said that he would go out of the partrerrhip, 
it did not determine the partnership. If the partnership is one at will, then if one 
partner said that he would go out of the partnership, the effect would be to dissolve 
the partnership between all the partners. That partnership would come to an end, 
although the remaining partners may regroup themselves into a partnership. That 
would be a different partnership. The existence of a limitation upon this character 
of par’nership was emphasised by the learned Judge as a test. An agreement bet- 
weon the partners that a single partner cannot determine the partnership between 
all although he can determine it as between himself and others was considered as 
negativing the partnership at will, The léarned Judge observed: 


“ The partners have agreed that the partnership thall continue, notwithstand- 
ing that one partner goes out, and they have also agreed that notwithstanding 
that one partner died, the partnership continue. That does not mean that 
the partnership shall continue when all but one of the partners has either died 
or re ired, because there canno’ be a partnership with one partner. But the clause 
seems consistent with the view that so long as there are two partners the partner- 
ship is to continue.” l 7 

I shall now examine Exhibit B-2 in the light of these principles. The document 
itself sets out the circumstances in‘ which the latter agreement of partnership was 
entered into. The former agreement of partnership which was between the two 
original partners provided that if one of them went out of the business, the trade 
mark Saal goodwill would be with the remaining partner who carried on the business. 
Tt is an established rule of construction of a document that the instrument must be 
read as a whole to ascortain its true meaning. An attempt must be made to 
harmonise the several provisions of the. instrument to find out the true intention of 
the executants. Every part of the deed must:be used to eypound every other part 
of it, so that all the parts of the instrument agree. Reading the document ings 
the intention most manifest in the document is, that the goodwill and trade mark 
being the most valuable asset of the business, the rest of it being the stock-in-trade, 
must belong to the partners who remained and carried on the bubiness, 
persons had become partners. Goodwill and trade mark vested in the original 
ae The provision is that if-one of them is not willing to on, the business, 
c had to go out of the business receiving Rs. 10,000 for his half of the good- 
will and trade mark, and any amounts to his credit in the business. Despite a part- 
ner walking out of the business, the business has to be carried on by the remaining 
two partners, The trade mark and goodwill will be held by the original partner 
who continues the business. This is during the lifetime of the original partners. 
As to the character of the partnership during that period, the test applied in Abbott v. 
Abbott", is clearly satisfied. It certainly could not have been theintention ofthe parties 
that during the lifetime of the two original partners” (one) could, instead of retiring 
from the partnership taking his share, by notice, dissolve the partnership between 
all the three partners. Admittedly on the death of Rasheed, the partnership was 
not dissolved but has been continued by the fifth and sixth defendants, There can 
be and there is no angi iibe ee The 
contract of partnership contemplates the male heirs of the original partners joining 
e a :. Mn — ss ee 


1. (1936) 3 AU E-R. 823. — 
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the partnership and continuing the business. No doubt the option is with them. 
The surviving partners, the fifth and the sixth defendants are not left with any option 
to keep them out, If the male heirs doinot desire to join in the partnership, they 
have to be paid what they are entitled:to:- under the al law from the assets 
of the deceased partner. The trade mark and goodwill do not go-out of the finn. 
‘They remain with the surviving of the original partners continuing in the firm and 
afier him with the fifth defendant. While it is unnecessary, having regard to the 
events that had happened in this case as will be pointed out presently, to discuss the 

estion whether the male heirs of a d partner could specifically enforce 

e covenant in the partnership deed providing for the’r bemg taken in as partners 
when they were all minors at the crucial time, the provision in this regard is a factor 
to be taken into consideration in determining whether the partnership is terminable 
at will It is a fortuitous circumstance that none of the. other sons of Rasheed 
was a major when he died. The articles in this regard do not. bind the male heir 
and it is for him to determine whether he will get into the partnership or not. But 
it is evident that the parties to the deed of partnership intended the continuance of 
the partnership at least till its determination by the death of all but one of the 
partners, There are certain other aspects relating to the ownership of the trade 
mark and goodwill which emphasise the fact that when the partnership was formed 
under Exhibit B-z, the parties never intended its termination and dissolution amor gst 
all the partners at the will of one of the partners. The parties intended a sensible 
business partnership agreement and, in my opinion, it would make nonsense of the 
several articles of the partnership, if any of the partners could put an end to partner- 
ship at his will so long as two of the partners are alive. 

Mr, M. 5. Venkatarama Ayyar for the respondents referred to the decision of 
this Court in Sami Atyangar v. Srimpasa Atpangar!, where it was held that a er- 
ship deed which did not fix the duration of the partnership but only provi that 
after the death of one of the partnera his nephew should act in his stead was a partner- 
ship at will only. The decision turned on the provisions of the partnership deed 
in consideration there, and it was pointed oui that the only provision relied upon was 
not inconsistent with a partnership at will The decision in Cox v; Willoughby, 
referred to and distinguished therein is. more to-the point and supports the case of 
the appellants here. Equally, the other case, Cuffe v. Afurtagh®, relied on before 
me by learned Counsel for the respondents is clearly distinguishable. In that case, 
tt is observed at page 422, 

`“ The disputed term here is not....... nor is it inconsistent with any- of the 
rights of the other partners, if by tacit agreement they should continue the business 
after the expiration of the term of seven years. I can see nothing insensible or 
repugnant in such a clause if inserted in a deed establishing a partnership at will. 
_it amounts to this and no more, that one partner may put a substitute for himself 
‘into the firm, who will have just the same rights as he would have had if he had 
continued a partner, If he was but a partner at will, so would his substitute be; 
if a partner for the residue of a term, so would his substitute be.” 
But in the case here, under consideration, to make the partnership one at will and 
give aright to one of the partners, say the sixth defendant, to dissolve it at a moment’s 
notice would be inconsistent with the rights of the remaining partners, The articles 
of the partnership provide tater alia for survivorship of the trade mark and good- 
will to the fifth defendant, the third partner in the business. That cannot happen 
af one of the partners may dissolve the partnership at his will. It follows that the 
partnership is not one at will determinable by notice at the instance of one of the 


era. 

Learned Gounsel for the appellants contends that, even if the partnership 
could be deemed to be one determinable at will, there has been no proper notice 
in terms of section 43 of the Partnership Act for bringing about the dissolution of 
the frm. Counsel in this connection referred me to the decision of the Supreme 
Court in Bararsi Das v. Kanski Ramt, There. are observations in the Judgment in 
a eee 


Í. (aeaa 19 M.L.J. 77. 3. 7 Ir.L.R. 411. 
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support of the contention that the mere filing of suit for dissolution of a parmership 
at will dces not amount to notice of dissolution of the partnership. Mr. M. S. 
Venkatarama Ayyar, learned Counsel for.the Sopa respondents, points out that 
in that case the Court was principally concerned with the date on which the partner- 
ship should be deemed to have been dissolved and that the observations therein are 
in relation to the particular facts of the case. Learned Counsel contended that 
there are a catena of decisions, English and Indian, for the proposition that the 
filing of suit followed by service of summons in the suit on the other partners would 
have the effect of the requisite notice for dissolution of a partnership at will the 
dissolution dating from the service of summons on all the partners, It is urged that 
written, statement and pleasin answer to a bill in chancery in England have been 
held to constitute valid notice. Counsel refers to section 32 (c) of the United King- 
dom Partnership Act, 1890, where also written notice of intention to dissolve is 
contemplated. Reference was made to the decision of the Judicial Committee in 
Sathappa Chetty v, Subramanyan Chetiy: and certain other cases prior to the Indian 
Partnership Act of 1932. ‘They may be distinguished as there was no provision as 
to notice in the r chapter of the Contract Act relating to partnership law. 
Sailendra Nath Kumar v. Chillar Ram?, a case subsequent to the Indian’ Partnership 
Act of 1932 was also cited. Inter alia, my attention was drawn to fcot note (g) at 
page 562 of Halsbury’s Laws of England, Third Edition, Vol. 28; Unsu orth v, Jorden’, 
Syers V. Syers Lindley on Partnership, rath Edition, page 597 bottom; 

from Rowley on Partnership (American) and also Corpus Juris Secundum, Vol. 68, 
paragraph 333 at pages 845-845. With reference to the passage at page 929 in 
Corpus Juris Secundum, referred to in the Supreme Court decision above referred 
to, it is pointed out that all that is said thereis that the mere institution of suit for 
dissolution and accounting does not ipso facto dissolve the partnership. The point 
in the case before the Supreme Court was one of limitation and the question was 
whether the partnership was dissolved on the date of tation of the plaint in 
an earlier suit for dimalition between the partners, which had ended with a dis- 
missal for default, or any later date. The Supreme Court pointed out that for 
fixing the date of dissolution, the plaint in a svit for dissoluticn cannot be taken as 
‘notice’ under sub section (2) of section 43 of the Indian Partnership Act, having 
regard to the requirements of notice. The Supreme Court observed: : 


“Tt would follow therefore.that the date of service of the summons accompani¢éd 
by a copy of the plaint in the suit for dissolution of partnership cannot be regarded 
as the date of dissolution of the partnership and section 43 is of no arsistance.” 


The emphasis in that case, learned Counsel submitted, was on the requirement as 
to due service of notice of dissolution on the other partners and fixing the date of 
dissolution. The instant case, being a case of written statement in which it is 
specifically mentioned that it may be taken as notice of dissolution, it is submitted, 
made a‘! the difference and could effectively bring about dissolution of the partner- 
ship. Having regard to the specific averments in the written statement of the des're 
for dissolution and that the written statement itself might be taken as notice for 
dissolution, I see that there may be no impediment to distinguish the instant case 
from the. case before the Supreme Court. The eseential for a valid notice under 
section 43 (1) of the Indian Partnership Act, a firm and final intention to dissolve 
the partnership, is there, And the written statement js required to be treated as 
notice of that. No particular form or mode of service is prescribed for the notice. 
The date of dissolution would be the date of service of the written statement on the 
other partners and the writien statement may in the circumstarces will be treated 
as. notice under section 43 (2) of the Act. However, I do not think it necessary, 
in the view I take of the character of the partnership here, to express any fina! opinion 
on this aspect of the case, Though the parinership is not dissoluble at will, I heard 
gedaan arguments from Counsel for the continuance of the pai tnership, may 
vi 


no 
be, ng regard to the subsequent events. Counsel for the appellants concentrated 
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his attack on the dissolution of the partnership at the will of the sixth defendant ard. 
his exclusive claim to the goodwill and trade mark based thereon, while Counse! for 
the respondents would press on the dissolution of the parmersip at the will of the 
sixth defendant in an effort to sustain exclusive title for the rixth defendant to the 
goodwill and trade mark of the firm. Section 44 (g) of the Indian Partnership Act 
of 1932 provides for the Court, at the suit of a a to dissolve a firm on any 
ground which renders it just and equitable that the firm should be dissolved. The. 
words ‘just and equitable’ are wide in their amplitude and enable the Court to 
take into consideration events subsequent to the date of the suit and factors apparent 
on the record on suchevents, Though the suit asit emerged finally after amer ment 
is not one for dissolution but for the continuance of the partnership, originally it 
was instituted for accounts of a dissolved firm, ‘The sixth defendant, by his written 
statement, while denying the rights of the plaintiffs to join and continue the frm, 
by his supplemental written statement gave notice of dissolution of the frm. The 
fifth defendant, the other partner, joined with him to the extent the claims of the 
sixth defendant were not against his interests. When the trial Court decried that 
the partnership stood dissolved from 16th September, 1g60, while the sixth defendant 
appealed against the decree to the extent, his claims to the trade mark and goodwill 
were denied, there was no appeal or Memorandum of Cross-objections by the fifth 
defendant, Cross-objections were preferred only by-defendants 2 to 4 and'plaintiffs 2 
and 3 questioning the decree d ing dissolution of the firm. In this Court also, 
the fifth defendant has not figured as an appellant. A point, no doubt, was framed 
in the lower appellate Court about the exclusive tight of the fifth defendant to the 
trade mark and goodwill of the frm. The sixth defendant died pending the appeal 
in the lower appellate Court. Defendants 2 to 4, the appellants in S.A. No. 1168 
of 1964, are still minors, and the second appellant in S.A. No. 1217 of 1g64 became 
a major pending the appeal here and the second plaintiff became a-major only 
panang suit. The learned District Judge points out in the judgment that the 

defendant is not now conducting the business and the stock-in-trade had all 
been, sold away by the Commissioner appointed in the suit, It is remarked by the 
learned District Judge that there is no evidence to show that the fifth defendant, 
the third partner of the firm, had been continuing the business after the lifetime 
of Gaffar, the sixth defendant. Having regard to the circumstances, the substantial 
dispute relating to only the rights in the goodwill and trade mark of the firm, I think 
it is a case where the Court must declare the partrership as dissolved, At the time 
the suit was instituted, clearly the plaintiffs cannot claim to be, even then partners. 
They were all minors at the time of the institution of the suit, and could, if at all, 
claim to be admitted to be benefits of the partnership. Minors, thus admitted to 
the benefits of partnership, do not have all the rights of partners and their rights in 
this regard are inchoate. On the date of the suit, only the fifth and sixth defendanta 
were partners in the full sense of the term, and the sixth defendant d’ed pending the 


the second plaintiff became a major, and assuming without deciding that he has 
become a full-filedged partner, it is not said that any of the parties are likely to 
be prejudiced by not directing the continuance of the Partnership and enforcing 
the rights of the male heirs to join in the business, if that could be done. All the 
more so, in the view I am tak'ng as to the rights in the goodwill and trade mark of 
the firm. Under the articles of the partnership, the male heirs of the sixth defendant 
could elect to continue the business, and, if they should exercise their option and 
not join the business, they should be given the Hindustan Press. On the death 
of the sixth defendant pending the appeal, they came on record as legal representa- 
tives and have continued the appeal pressing the claim put forward by him of dig- 
solution of the partnership. In the circumstances, on his death, they have not 
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ekercisod the option to join in the business and continue the partnership. This 
suit relating to the partner-ship has been pending since 1958. Circumstances are 

such that it would be just and equitable to dissolve the partnership, even if it should 
be held that the partnership was not dissolved on the death of the sixth defendant 
leaving only the fifth defendant as a partner, and the second plaintiff had also become 
a partner. The male heirs and other heirs would be having their rightful shares in 
the assets of the partnership with any profits that may have accrued. <A decree for 
dissolution of the partnership as provided by the Court below, but dating from the 
dato of death of the sixth defendant is the practical and proper solution of this 
tangled state of affairs, As matters stand it does not appear reasonably practicable 
to attain the object which the three partners had in mind when they entered into the 
contract of. partnership. 


The next and really important question is as to the rights in the trade mark and 
goodwill of the firm. The learned Subordinate Judge held that the goodwill is 
an asset of the partnership and has to be dealt with accordingly and sold under 
section 55 of the partnership Act. He found Raat the claim of the fifth defendant 
as he would be entitled to the goodwill only if he had continued the business after 
the death of Rasheed and the sixth defendant. The learned District Judge has held 
that it belongs solely to the sixth defendant. The rights to goodwill have to be 
found under the terms of the deed of partnership Exhibit B-2, ‘The partners when 
they entered into the agreement of partnership, Exhibit B-2, attached the 
importance to the trade mark and dwill of the firm. Having regard to the 
nature of the trade, it is the goodwill a brought in the profits and the maintenance 
ofthe goodwill was considered so essential to the development and successfull carrying 
on of the business that they never contemplated the goodwill to be separated from 
the business. It has been continued in one or the other of the partners in the busi- 
ness who carried on the same. During the life time of Rasheed and the sixth defen- 
dant, it had been owned by them jointly. Ifcither.of them went out, he was paid 
Rs. 10,000 for his share in the goodwill and trade mark of the frm. The fifth 
defendant, the third partner, if he should survive the other two partners and conti- 
nued the business, took the goodwill and trade mark for himself. Qvite properly, 
in the circumstances, the trial Court, when on this part of the case, observed: 


** Clause 6 provides for a contingency of keeping the goodwill in tact in the 
absence of any dissolution of the partnership. It does not provide for the disposal 
of goodwill after the dissolution of the partnership because Exhibit B-e does not 
at all contemplate any dissolution.” ' 


In Lindley on Partnership (12th Edition) at page 467, with reference to dwi 
it is pointed out that goodwill is generally act denote benefit arising ee 
tion and that goodwill has no meaning except in connection with a continui 
business, At page 471 of the treatise, it is found that ‘if the firm is dissolved, an 
there is no agreement to the contrary, the goodwill must be sold for the benefit of 
the partners, if any of them- insisted upon such a sale.” The treatise points out that 
partnership trade mark is another important element in the goodwill of the business 
and such marks are assets of the firm saleable on dissolution like any other asset. 
Of course, the rights would be dependent on any contract to the contrary in the 
articles of the partnership. 

Now to take up the claim of the sixth defendant to the exclusive right to the 
goodwill and trade mark, clause 6 no doubt vests in Rasheed and (sixth 
defendant) the rights in the goodwill and trade mark of the firm. But the vesting 
of the rights in them is for their life-time only. Of course, if any of them went out 
of the partnership, he should be paid Rs, 10,000 which is the estimated value of the 
goodwill and trade mark. On the death of either of them, their heirs do not get the 
trade mark and goodwill, The trade mark and goodwill are retained in the business, 
and they are credited to heirs of Rasheed with a sum of Rs. 10,000 being the value 
of half share of the deceased. Gaffar’s heirs got the Press, During their lifetime 
the trade mark and goodwill remain with the business as an asset of the firm belong- 
ing to them only. On their death they devolve on the fifth defendant. During 
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their lifetime, though a partner, in the business, the fifth defendant had no ownership 
in the goodwill and trade’‘mark, So far as the sixth defendant is concerned, I have 
already held that there was no dissolution of the firm during his lifetime. That 
anart, as pointed out by the trial Court, the dissolution. of the by the survivin 
of the two original partners is not cortemplated at all in the partnership dee 
Exhibit B-2, If he retired from the firm, the provision in clause 5 is that the retiring 
partrer should be paid Rs. 10,000 as and for his share of the rights in the trade 
mark and goodwill and dens ges On my finding that the firm has not been 
dissolved as a partnership at will at the instance of the sixth defendant, all that can 
be said is that the sixth defendant co1 tinued to be the owner of the goodwill and trade 
mark of the firm till-his death. On his death, if the business had been continued 
by the fifth defendant the third partner, it would have devolved on him. On the 
terms of the agreement of partnership, the goodwill and trade mark are not the 
assois of the sixth defendant transmimible to his hairs in specie. There is no provi- 
ston as to what should happen with reference to goodwill and trade mark of the 
firm, in the event of the partrership not continui: g after the death of Rasheed and 
Gaffar, Such a conti: gency has not been contemplated. The fifth deferdant, as 
found by the Courts below, cannot, in the circumstances, claim ary exclusive rights 
to the dwill and trade mark. In the absence of any provision in this regard, 
goodwill and trade mark must be deemed to be in the assets of the firm belonging 
to or contributed by Rasheed and Gaffar and to be dealt with as such. As the 
fifth defendant in also an heir of Rasheed, it is immaterial how the matter is viewed. 
In no event can the fifth defendant claim exclusive rights therein. In fact, as pointed 
out earlier, he has preferred no appeal claiming exclusive rights to the same; nor 
was nay argument advanced before me on his behalf. | 


Tt follows that the decree of the lower appellate Court deleting clause G o) of 
the decree of the trial Court has to be set aside, and clause (10) of the decree of the 
trial Court restored. This, in fact, is the substantial variation made by the lower 
appellate Court in the decree of the trial Court. Te decree of the trial Court has 
farther to be varied in regard to the date on which the partnership should be dis- 
solved. The partnership should be held to have become dissolved as ard from ihe 
date of death of Gaffar, the sixth defendant in the suit, and not earlier. | 

The second appeals are allowed to the extent above indicated. The parties 
will be entitled to half costs in each appeal from the contestirg respondents. . Leave 

V.M.K. ` a Appeal allowed in part. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
(Special Original Jurisdiction.) 
PRESENT :—Me. JUSTIOE A, ALAGIRISWAML 
Thiruvavaduthurai Adhecnam by its Adheenakarthar Sri La Sri 
l Subramania Pandara Sannadhi Ave: gal (died) . 

His Holiness Sri La Sri Ambalavana Pandara Sannadhi Avergal . 

present Adheenakartha Thiruvavaduthurai Adheenam 

Thiruvavaduthurai ; .. Patttioner™ 

v. 
State of Madras by the Secretary to Government, Revenue 
t, Fori Si. George, Madras and others .. Respondents. 

Madras Inam Estates (Abolition and Conversion into Ryotwart) Act (XXVI of 1963)— 

Enfranchised mam—Title deed issued by the Government to the inamdar— Jurisdiction 

to notify under the provision of the Act. 

After considering the Inam Commission proceedings it was held that it is mean- 

ingless to say that an inam land in respct of which a title deed is issued to the 
inamdar will continue to be an inam land. 


*W.P. No. r819 of 1966. i ` l 18th August, 1969. 
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While under clause 3 of the title deed, if the title holder agrees Tea be an annual 
quit rent Lis inam tenure will be converted into a ld, in which 
case the land will be his own absolute property to hold or a of the same 
as he thinks proper, under clause 4 if he wants to commute the quit-rent by payment 
of a sum of money once for all, equal to twenty years of purchase ofthe quit-rent, 
wo would be at liberty to do so. An inam enfranchised by the payment, of annual 

it-rent or of a single fixed sum equal to 20 years purchase of the quit-rent becomes. 

¢ absolute property of the title holder. The only difference the two. 
is that in the fa tter case there is no liability fpr annual paymeat of quit-rent. This 
right has been specifically conferred on enfranchised inamdars as a result cf the 
inam commuission’s ee ee eee 
but that does not c the character of the tenure. © 


Held on facts, the commutation or failure to commute under claure-4 does not 
make any difference in this case to the character of the tenure: The Government 
have no jurisdiction to notify this village under the provisions of Act XX VI of 1963, 
as it no longer retains characier as inam. . 


Petition under Article 226 of the Constitution of India, praying that in the 
circumstance stated therein, and in the affidavit filed therewith the High Court will 
be pleased to issue a writ of certiorari calling for the records connected with the notifi- 
cation G.O.Ms, No. 2620, Revenue, dated 18th August, 196, published in the Fort 
St. George Gazstte, Part II, section 1 dated A Ax gat, aes od at page,1331 and quash 
the same In. 80 far as it relates to the village Kodaran in Ambatudram Taluk, 
Tirunelveli District. | 


M. Ranganatha Sastri and S. Gopclan, for Petitioner. 
U. Somasundaram, for Responents Nos. 2 to 6. 


The Government Pleader K.S. Baktkavatsalam, and tho. Assistant Government 
Pleader, for ist Respondent. 


The Court made the following 


Orprr.—The petitioner is Thiruvavaduthurai Adheenam. The petition relates 
to a notification issued by the Government under Madras Act XXVI of 1963, fixing 
the ist day of October, 1966 as the a KETE day on which the provisions of that 
Act would take effect in relation to village of Kodarankulam. The petitioner. 
states that the lands were originally leased by the Nawab of Carnatic to one Ragho 
Pandit, that later the lease was converted into Kattukuthagai, that on the assump- 
tion of power by the British Government, full assessment was charged annually, 
and that finally during the Inam settlement the inam tenure was converted into a 
permanent frechold and title deed 204 dated 1oth September, 1864 was issued by 
the Government. The petitioner’s contention is that the inam which has been enfran- 
chised stands on the same footing as ryotwari land, and that the provisions of Madras 
Act XXVI could not be applied to the village. Tke contention on behalf of the 
Government, however, is that the term “ freehold ” in relation to inam is only the 
conferment of the right of alienation fres from the restrictions, that the inam character 
itself was not abolished, that the word “‘ frechold ” in inam was used in two different 
senses, (1) a frechold in perpetuity oath to the paymont of quit rent and (2) absolute. 
frechold free of all tax whatever was to the Government, that this is not a case 
of permanent frechold, that if there was no inam tenure, the title deod would not have 
been issued under the rules framed in the Sitlement of Inams, and that the contention’ 
of the petitioner that the village is not at all an inam is not main 


But for the strange arguments advanced in this Case, I ‘would pot have | consi- 


dered that this matter lends itrelf to any argument whatsoever in answer to the con- 
tentions on behalf of the petitioner. The arguments ignore, the whole course of 


inam proceedingt, the purpose for which the Ipam Commission was set up end the. 


result of the activities of the Inam Commission. In the Collection of papers relating 
to the Inam Settlement in the Madras Presidency, Volume 1, published by the 
Madras Government in 1948, at page 46, we find minutes by the President of the 
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Board at that time. The minutes contain proposals for setilement of inams, and, 
-with regard to personal inams to which class the inam in this case relates, at 
page 53, it is stated as follows : 


“ The same course shall be followed in reference to inams of a personal nature. 
It should first be ascertained whether the title to the inams according to the exist- 
ing tenure is good ; and if this should be established by the production of a valid 
grant or by evidence of uninterrupted possession for fifty years, it should then be 
open to the holder either to retain the inam according to his actual tenure, subject 
to the liability of lapse and without the power of alienation, or to enfranchise it by 
payment of an annual quit-rent, or a single fixed sum equal to so many years 


purchase of the quit-rent,” 


At page 70, we get rules for the adjudication and settlement of the inam lands of the 
Madras j 


Presidency. These rules are now part of the Board Standing Orders and 
find a place in appendices to Chapter II of Volume IT of tbe Standing Orders of the 
Board of Revenue published in 1966. They apply even now to inams not already 
enfranchised. In the aforesaid collection of papers relating to the Inam Settlement 
of the Madras Presidency, Volume I, at page 71, we find mentioned that, if the inam 
is a personal or subsistence grant, it will be confirmed to the holder according. to its 
actual tenure. The conditions upon which this tenure will be commuted into a 
frechold, according as the inamdar is a descendant of the original grantee and of 
the registered holder, or-has acquired the inam through an alienation, are set forth 
below. If the present incumbent is a descendant of the original grantee or of the 
original registered ‘holder, the inam will be condnued to him hereditarily, subject 
to the existing conditions of the tenure, But an option will be given to the inamdar 
to convert this restricted tenure into a freehold with full powers of alienation by gift, 
sale, adoption, or otherwise, by consenting to the payment of an annual quit-rent, 
calculated according to the rates of the reversionary claim of the Government in 
ach case, After the amount of annual quit-rent has been once fixed for the 
enfranchisement ofeach individual inam, it will be open to the holder to redeem it 
outright by the payment, at once or at any future time, of a single fixed sum equal 
to twenty years’ purchase of the quit-rent. Inams once converted into frecholds in 
accordance with the foregoing rules will be subjct to no further interference on the 
part ofthe Government, except such as may be necessary for the punctual realiszation 
of the quit-rent charged thereon; and even this degree of interference may be avoided, 
at ‘ie discretion of the inamdar by the purchase, once for all, of the fee simple of the 
land by paying a sum equal to twenty times the amount of the annual quit-rent. 
Inams thus onfranchised, either by the payment of an annual quit-rent, or of a single 
fixed sum equal to 20 years purchase of the quif-rent, will, like every other description 
of property be subject to the jurisdiction of the Ordinary Courts of Justice in all 
questions of disputed right, succession, ctc., and they may be mortgaged, sold and 
transferred in any manner, at the will and discretion of the inamdar subject to the 
payment of quit-rent, if such is not redeemed. On the validity of an inam being 
established by inquiry conducted in accordance with, the foregoing rules a, title-deed 
will be at once furnished to the inamdar, acknowledging his title to the inam on its 
present tenure, and specifying the terms upon which this tenure may be converted 
into afrechold. To say, therefore, that an inam land in respect of which a title deed 
is issued to the inamdar will continue to be an inam land is meaningless. 

We then have the report of Mr. W.T. Blair on the sntire operations of the Inam 
Commission, At page 317 it is stated that, when the ttle to an inam based on length 
-of posesion was once i , it was then to be open to the owner of an inam 
held for personal benefit either to retain the inam according to his actual tenure 
subject to the liability of lapse and without the power of alienation, or to enfranchise 
jt by payment of an annual it-rent or a single fixed sum equal to so many years’ 
purchase of the quit-rent. With regard to service inams, those that were attached 
do services still required were to be continued intact, but where the services were such 
that they could not be made available for any useful public purpose the value of the 
public claims on the land was to be calculated in the form of an annual quit-rent 
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commutable, at tha discretion of the holder, for a sum equal to the present value of the , 


annuity. In paragraph 34, the policy behind this arrangement is found, It is 
stated ihere that one essential feature of the rules however deserves sp: cial notice, 
viz., the mode of determining the value of the reversionary interest of Government in 
different cases. Certain rates of quit-rent were proposed to be charged which were 
estimated to be equal in value to the full assessment of the inam after a certain period 
of exemption from land tax— 

1) In the case of inams resumable on the death of the present holders either 
under terms of the grant, or on account of defect of title, or owing to the holder 
possessing no lineal heir, the charge was fixed at half the assessment, which was 
equivalent to the r.version of the inam after a period of fifteen years. 


(2) In the case of persons possessed of terminable heirs, such as a widow with 
a widowed childless daughter, or of other grants confirmed for two lives, half the 
above rate was to be levied. l 
(3) In the case of all other hereditary inams where the chance of lapse from 
failure of lienal heirs could not be calculated with precision a quit-rent of ore-cighth 
of the assessm nt was considered sufficiently high to protect the interests of the Govern- 
ment and moderate enough to induce the holders to purchase the freehold. This is 
equivalent to the resumption of theinam after an exemption from land-tax fora 
iod of forty-five years. In all cases it was declared that the inamdars were at 
fibers to redeem ths quit-rent charged on their inams by a single payment equal 
to twenty years’ purchase. Thus enfranchisement, meant commutation of the 
value of the Government’s right of resumpt’on. After that there was no right of 
resumption and the land was free from tho obligations of inam tenure. 
‘Tie Madras Enfranchised Inams Act, 1862 has this preamble. 
“Whereas under the inam rules sanc ioned by Government under date the 
g'h August, 1859, the reversionary rights of Government are surrendered to the 
insmdars, In consideration of an equivalent annual quit-rent, and the inam 
Jands are thus enfranchised, and placed in the same position as other descriptions 
of landed property, in regard to their future succession and transmission. Ii ja 
hereby enacted as follows ”. 


Section 2 states that the title deod issued by the Itam Commissioner, or an. 
authenticated extract from the register of the Commissioner or Collector, shall he 
deemed sufficient proof of the enfranchisement of land previously held on inam tenure. 
This will also make the point I have made earlier clear, It may be useful to refer 
‘to the Bench decis on of th s Gourt in Guanaipan v. Kamackchi Ayyar1, where the whole 
question is discussed as follows :— . ie a 

“ In my opinion the enfranchisement of village service inams which are oneof the 

descriptions of inams stands on tha same footing oo far as the family in which the 
village office is hereditary is concerned. The enfranchisement consists in dis- 
annexing it from the office and imposing, instead of the fall assessment, a quit- 
rent which is generally equivalent to 5/8 of the full assessment. The resumption 
by Government, therefore is nothing more than that of 5/8 of the assessment or 
melwaram., j A 
Section 2 of Regulation VI of 1831 (now repealed and dais od by Madras 
Act III of 1895) declared that all emoluments derived from lands AeA by the 
State to hereditary villago and other offices in the Revenué and Police Departments 
were inalienable from :uch offices by mortgage, sale, gift or otherwise and all 
transfers thereof by the holders of such offices were also declared to be null and 
_ void. Section 3 of the same regulation barred the jurisdict on of the Civil Gourts 
to entertain claims to the possession of or succession to such officers or to the enjoy- 
ment of any of the emoluments annexed thereto and invested the Collector of 
the district in which the cleim has risen or may arise with authority to adjudicate 
upon such claims, The effct of enfranchising a service inam-is clearly declared by 


1. (1903) LL.R.-26 Mad. 939 at 945, g47 and 948, 
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Madras Act IV of 1866. Section 1 of that Act enables that a service inam which 
has been enfranchised from the condition of service by the Inam Commissioner 
shall be exempt from the operation of Regulation VI of 1831. Section 2 enacts, 
that the tide-deed issued by the Inam Commissioner or en authenticated extract 
from the register of the Inam Commissioner shall be deemed sufficient pioof of the 
Enfranchisemsnt of tha Land proiously held on Services Tenure. Itis thus made abun- 
dantly clear that the effect of enfranchisement and the issue of a Btls dssd by the Inam 
Commissions: i3 simply to exonerate the inam the condition of service and convent it 
into ordinary property subject to the payment of a quit-rent and not to resume ths same from 
the family or person entitled to the Hereditury Office and make a fresh grant of ths same. 


The form of the title deed also makes this clear. ‘The portion of it bearing upon 
the question runs a> follows :—“ I acknowledge your title to an inam consisting 
of the right to the Government revenue on land claimed to be. . acres. This inam 
being held for service, now otherwise provided for, will be subject to the payment 
of an annual quit-rent of Rs......... which is hereby imposed upon it in com- 
mutation both of the service and of the reversionary interest possessed by Govern- 
ment-in the inam. The inam is now confirmed to you in freehold ; in other 
words, the inam will be your absolute property to hold or dispsse of as you think 
proper, subject only to the payment of the abovementioned quit-rent”. It will 
thus be seen that after acknowledging the existing title of the grantee to the inam, 
a quit-rent is imposed upon it in consideration of its being exonerated from the 

- burden of service and of. the release, by Government, of its reversionary interest 
therein. The title deed then declares the consequential result of such enfranchise- 
ment viz., that the grantee will thereafter hold the inam in freehold, is., like any 
other ordinary property, he will hold the inam as his own absolute property, which 

' be can dispose of as he thinks proper, subject only to the payment of the quit-rent 
imposed,” 


I conclude this discussion by a reference to Board Standing Order 59 found in the 
Standing Orders of the Board of Revenue, Volume II as to the effect of enfranchise- 
ment, which is to the effect that in the case of inams enfranchised by the Inam com- 
missioner, whatever be their previous tenure, there shouid be no interference on the 
part of the Collector, Theso inams stand in the same position as ryotwari lands in 
respect of succession, transfer, sub-division and sale for arrears of quit-rent. The 
may also be accepted as security for any purpose in the same manner as ryotwari 
lands, : 


I shall now refer to another argument based on actual title deed itself, clause 
g of which is as follows :— 


“On your agreoing to pay an annual quit-rent of Rs. 2,810 inclusive of the 
Jodi already charged on the land as above-stated, your inam tenure will be con- 
verted into-a permanent freehold, in which case the land will be your own absolute 
property to hold or dispose of as you think proper, sv bject only to the payment of 
the abovementioned quit-1ent.” ai 

Clause 4 is to the following effect : 

“ If you should desire to commute tho quit-rent for the payment of a sum of 

money once for all, equal to twenty years purchase of the quit-rent, you will be 

‘at liberty to do so.” i , 
‘While vnder clause 3 if the title Folder agrees to yay an annual quit-rent his inam 
tenure will be converted into a perment freebold, in which case the and will be his 
own absolute property to hold or dispose ofthesame as he thinks proper; under clause 
4 if he wants to commute the quit-rent by payment of a sum of money cnece for all, 
equal to twenty years purchae of the quit-rent, he would be at liberty to do so, The 
argviment is that, as long as the holder of an enfranchised inam pays the annual 
quit-rent, there is still some character of the inam attached to that land, but that 
if he pays the lump sum equal to twenty years purchae of the quit-rent, the land 
becomes frechold land, and that as itis not the case here, the Government still has 
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the right of reversion. I think this argument is wholly with 
‘unnecessary to repeat all that I have already stated earlier i 
argument. An inam enfranchised by the payment of annual q 
fixed sum equal to 20 years purchase of the quit-rent becomes t 
of the title holder. The only difference between the two is 
case there is no liability for annual payment of quit-rent: This 
fically conferred on enfranchised inamdars as a result of the ] 
proceedings and itis a right which no ryotwari pattadar h 
change the character ofthe tenure. Reference may be made 
of the Administration, Volume I, published in 1885 where atp 
119 it :s stated as follows :— 


“Perpetual Fresholds—Absolute and perpetual freeholds ha 
Presidency until quite recently, and can now be acquired only 
- ofthe rules for redeeming the land revenue, building site quit 
` mam quit -rents. In regard to the first and second of these m 
must be observed that inasmuch as land-tax is the main c 
revenue it is not allowed to be redeemed universally.. ‘It is 
case of lands occupied for building purposes or intended for g: 
of lands in the Neugherries and the Pulney and Shevaroy hill 
Jands in the Waynad. In all these cases proprietors are allo 
Jand-tax the rate of redemption being twenty-five times - 
paid on the land as assessment or quit-rent. The cost of su 
tion is borne by the person who redeems the assessment. 
Zamindar alone is given the right to redeem the land rev 
ryotwai lands the proprietor holding directly from Governr 
. Tight. Applications for the redemption of land revenue are.c 
tors subject to an appeal to the Board of Revenue. On pay 
tion money in full, with the cost of survey and demarcation, 
the assessment is furnished with a titledeed in a certain. pre 
third mode of redemption shown above introduce the questio1 
-of this Presidency, but as these are deciribed in detail under t} 
mission ”, it is only necessary here to mention that Inan 
enfranchised from service or from Government resumption, bu 
to a quit-rent, may redeem that quit-rent in perpetuity at tw 
The class of holders mentioned in this paragraph have of cou 
of alienating, devising or disposing of their land. It will be ol 
hold is absolute against that demand of the Government o; 
the Governments right to share the produce, and gives no i 
Government demands, suchas for artificial irrigation, educat: 
in all of which cases the’ land may be subjected to t 
The land also will always be liable to attachment, in the saz 
land, in the event ofits becoming obnoxious to any legal pena 
its attachment or sale. The redemption in ne) way affec 
of occupancy, or other similar rights; and the confer 
against Government.” : 

.. Therefore, the commutation or failure to commute under cl: 
-any difference in this case to the character of the tenure. I am sai 
rnment have no jurisdiction to notify this village under the pro 
of 1963, as it no longer retains its character as inam. The wri 
-and the notification is quashed. The respondent will pay the pet 
~cate’s fee Rs. 250. - 


S. V.J. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice S. GANESAN. 


Factors (P.) Ltd, .. Petitioner” 
v 


Amalgamated Commercial Traders (P.) Ltd. .. Respondent, 


Madras Court-fees and Suits Valuation Act (XIV of 1955), section 70—Refund of Court-feo— 

Power of Court under—Mistake or inadverience—-What amounts to. 

Section 70 of the Madras Court-fees and Suits Valuation Act, 1955 specifically 
provides for refund of Court-fee only in cases where it has been d by mistake or 
inadvertence. The ‘ mistake’ contemplated under the section cover only cases 
of mistake in thinking that the Court-fec was really payable under the law. The 
fact that a party madea mistake in choosing a remedy, which iseither found unneces- 
sary or not maintainable, he cannot claim refund of the Court-fce paid by him 
correctly according to the proceedings conceived by him. Section 70 has nothing 
to do with cases of mistake in sclection of remedy but would apply only to cascs 
where a mistake has been made in the payment of Court-fee (i.e. , when it has 
been paid in a case where it is not due or payable or it has been paid in excess of 
what would be payable. Where there is no mistake or inadvertence in the pay- 
ment of the Court-fees on the value of the remedy sought for, the fact that the 
plaintif sought the remedy under a mistake cannot entitle him to apply for 
refund of Court-fee. 


Where the statute is specific and clear Courts cannot normally order refund 
under its inherent powers, except in cases where it would be unjust -to deny 
refund. Where the suit or appeal has not been registered at all and the party 
withdraws the same before the Court has taken any action, it can be legitimately 
contended that the Court-fee paid has not been used at all and in such. cases the 
Court may grant a certificate to enable the party to obtain refund. The Govern- 
ment may also dircct refund as an act of grace under section 81 of the Act. 


Where a suit has been filed properly valued under the Court-fees Act and it has 
been numbered, the fact that the plaintiff withdraws the same later on the ground 
that an earlier suit covers the remedy sought for, it is obvious the mistake lies in 
the institution of the suit and not in the payment of Court-fees in that suit, 

Rahoorunnissa Begum v. Mohamed Ali, (1961) 2 M.L.J. 931, differed: ` 

Yandra Brahmam, In re, (1957) 1 An.W.R.: 167, followed. 

Rathinavel v. Natchiappa, (1959) 2 M.L.J. (N.R.C.) 24, Explained. ` 

Decision in Ambubat Kalidas Pte. Lid. v. Shak Hirachand Shanyi, C.M.P. Nos. 3106 
and 3940 of 1963, followed. s į a a G 

(Case-law reviewcd—earlier law explained.) 

Petition under section 115 of Act V of 1908 praying the High Court to revise the 
order of the City Civil Court, Madras in I.A. No. 5107 of 1966 in O.S. No. 4105 of 
1965. 

V. Srinivasan and S.V. Subramanian, for Petitioner. 

K. Venkataswami, for The Additional Government Pleader, for State. 

The Court made the following 

Ornpen.—This revision petition is directed against the order dated 26th October, 
ee Fourth Assistant Judge, City Civil Court, Madras in I.A. No. 5107 
of 1966. The application before the-Fourth Assistant Judge, City Civil Court, was 
filed under section 70 of the Madras Court-fees and Suits Valuation Act, 1955, for 
refund of the Court-fees under the following circumstances. The petitioner o 


filed O.S. No. 4105 of 1965 for recovering a sum of Rs. 3,500 from the defendant as 
dividend due to him and paid a Court-fee of Rs. 263 in respect of the said claim. On 
Å—— ĖS 


* CR.P. No. 1242 of 1967. l 24th March, 1969. 
67 : 
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the contention of the defendant that the suit was not maintainable, as the petitioner 
had already filed a comprehensive suit, O.S. No. gor of 1964 including the claim for 
Rs. 3,500 the petitioner made an endorsement on the plaint to the effect that the 
suit O.S. Ne. 4105 of 1965 had been filed by mistake or inadvertence, that he may 
therefore be permitted to withdraw the suit without prejudice to his contentions in 
the earlier suit, O.S. No. 301 of 1964and that the Court-fce paid. by mistake or 
inadvertence may be ordered to be refunded. 


The Fourth Assistant Judge had dismissed the application on the ground that 
payment of the Court-fee in the suit was not by any mistake or by any inadvertence 
and that the mistake or inadvertence was with reference only to the filing of the suit 
in question. Hence the revision. 


In Chidambaram Chettiar, In re}, a Division Bench of this Court had,while dealing 
with a case under the old Court-fees-Act (VII of h observed that Courts can 
order refund only in three cases—(1) where the Court-fees Act applied, (2) where 
there is an excess payment by mistake and (3) where on account ofa mistake of 
Court a party has been compellcd to pay the Court-fees either wholly or in part; 
and that outside these cases the Courts have no authority to order a refund. The 
refund of Court-fee on account of excess payment by mistake on the part of a party 
or a mistake of the Court was ordered by Courts in exercise of their inherent powers. 


Under the present Madras Court-fees and Suits Valuation Act (XIV of 1955), 
however, section 70 had been specifically enacted for dealing with cases of refund of 
fee paid by mistake or inadvertence of a to the suit. Section 70 of the Act 
provides that the Court-fee paid by mistake or inadvertence shall be ordered to be 
refunded. 


I shall now refer to some of the decisions relating to mistake under the old and 
the new Madras Court-fees Act. In Thimmayya Naidu v. Venkataramanemma*, this 
Court upheld the plea of bona fide mistake and purporting to act under , its inherent 
powers ordered the issue of a certificate recommending refund in a case where a party 
in an appeal to the High Court under the Land Acquisition Act paid in the first 
snstance ad valorem Court-fee on the amount of the award, when a lesser Court-fee 
was payable, if the relief was treated as one for a mere declaration. This Court 
upheld the plea that he had paid cxcess Court-fee erroneously. 


In Chidambaram Chsttiar, Jn ro, already cited, this Court refused the request 
for refund in a case.whcre the appeal was dismissed as withdrawn. The learned 
Judges disapproved of the decision of the Calcutta High Court in Galstewn v. Raja 
Fanakinath Roy, where refund was ordcred in a case where the appeal which was 
barred by limitation was filed late because of mistaken:legal advice. 


In Ramakrishnayya v. Seshamma*, this Court, while dealing with a case under the 
old Act VII of 1870, rejected the claim for refund in the following circumstances. 
The reversioner filed a suit against the widow and other aliences challenging the 
genuineness of a will left by the deceased, conferring absolute title on the widow and 
the alienees. The suit was one for declaration, but subsequently he obtained a 
surrender from the widow, converted the suit into one for possession and asked for 
refund of Court-fees in respect of the relief relating to the declaration of the will, 
claiming that this relief has since become unnecessary as a result of the surrender, 
he had obtained from the widows. The Court observed that, as the plaint originally 
stood, the plaintiff rightly considered the relief relating to the will as essential and 
that the fact that by his having altered the suit and claimed a higher relief, the prayer 
relating to the will has become since unnecessary, can make no difference whatsocver, ` 
With great respect to the learned Judge, the proper question which’should have been 
posed was whether Court-fees paid was really payable or not under the provisions of 
the Act VII of 1870 on the relief relating to the declaration in respect of the will ; 





4. (1939 67 MLJ. 321: LLR 57 Mad. 3. 1938 38 CaLW.N. 185. 
1028. 4. (1935) 68 M.LJ.-369. 
"2. LLR. (1932) 55 Mad. 641 : 62 M.LJ, 541. 
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and the question did not depend upon the opinion of a plaintiff about the necessity 
of the reliefin a suit. If the view of the learned Judge has to prevail, it would be o 

to a plaintiff to give up a relief at a subsequent stage as being unnecessary and to 
claim refund on the ground that he had mistakenly thought at the time of institution 
of the suit that the relief was essential. 


In Kappini Gounder, In re}, a Bench of this High Court refused to order refund ‘in 
‘exercise of its inherent powers when the‘appeal was dismissed as withdrawn having 
been settled out of Court. The learned Judges observed that, while a refund was 
permissible in the case of a mistake of a party, or in case ofa wrong order of Court 
the inherent power should not be exercised in a casce where Court-fee had been pro- 
perly paid. Ifthe Court-fee properly paid is refunded that would render nugatory 
the express provisions of the Court-fees Act and that it is ¢lementary that no Court 
has ea power to do that which is prohibited by statute, i 


_ In Tg Bahadur v. Pearelal?, the Allahabad High Court declined to grant a certi- 
ficate when the second appeal which was found not entertainable was permitted. 


In Yandra Brakmam, In re*, the Andhra High Court while dealing with section 66 
of the Andhra Court-fees and Suits Valuation Act (VII of 1956) which is practically 
identical with section 70 of the Madras Court-fees Act, 1955, refused to accept the 
contention that a mistake which lay in the choice of the remedy and which conse- 
quently resulted in the payment of Court-fee must also be regarded to be the result 
of mistake or inadvertence. The learned Judges observed that section 66 of the 
„Andhra Gourt-fees Act had nothing to do with a mistake in the selection of the remedy 
but related only to cases where the mistake had been committed in payment of 
Court-fee, i.e., where payment has been made though it is not due or the Court-fee 
has been paid in excess. In that instance a writ petition was filed by mistake. 


In the unreported decision of a Division Bench of this Court in dubai Kalidas 
Pts, Lid. v. Shah Hirachand Shamji*, section 70 of the Madras Court-fees-Acet came up 
for direct consideration. In the first of two cases dealt with in that judgment, an 
appeal was filed when under the law no appeal lay, and in the second appeal was 
ed on a misapprehension as to the existence of an order which did not in fact exist. 
In both the cases there was no mistake in regard to the Court-fee that was paid on the 
memorandum in the sense that the amounts paid were other than what would be 
-payable under the provisions of the Madras Court-fees Act ;-and the contention was 
that there was a bona fides mistake in filing the appeals themselves, as under the law, 
such appeals were not competent. While rejecting the plea fora refund on the 
ground of mistake, Ramachandra Iyer, C.J., who delivered the judgment on such 
payment is really consequent on the mistake in conceiving that the proceedings 
lay where none -exist under the law. 


. __ The law on the subject is thus fairly clear. In order to claim a refund of fee 
paid by mistake or inadvertence, under section 70 of the Court-fees Act, 1955, the 
party must, in the first. place, establish that no Court-fee was payable at all i him 
or that excess Court-fee had been paid. In the ~ second place, he must go further 
and establish that the payment was due to his mistake in thinking that the amount 
id as Court-fee was really payable under the provisions of the Court-fees Act. 
ere, however, the payment had been made out of a mistake on his part.in the 
choice of a remedy no refund can be claimed, as the payment evidently has not been 
made duc to any mistaken belief that the same was really due under the Court- 
fees Act. It is also open to him to establish that the yment was due to his 
inadvertence,.in other words that he had wrongly paid the Court-fce by oyersight 
or negligence. - eo - 


.__ It also appears to be clear that, after the enactment of the Madras Court-fees 
and Suits Valuation Act, 1955, there is really no scope at all for the exercise of 
inherent powers by Courts to order refund of Court-fees. As I have already 


1. (1937) Z M.L J. 788. -- 3. (1957) 1 An W.R. 167. - a 
2: 1967 All. 734, ist 4. C.M.P. Nos. 3106 and 3940 of 1963, 
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observed, this Court has in Chidambavam Chettiar, In re’, defined the scope 
of the exercise of inherent powers in regard to refund of Court-fce paid and had 
clearly restricted the same to only two cases i.e., excess payment made by mistake of 
party and cxcess payment as a result of a mistake of Court. Admittedly cases of 

ayment by a party as a result of mistake or inadvertence are now specifically covered 
oy section 70; and section 12 (4) of the Act XTV of 19 35 5 provides that the appellate 
Court is bound to order a refund of the excess Court-fee when it reduces the Court- 
fee fixed by the trial Court. The provisions of section 12 (4) evidently do not appear 
to have been brought to the notice of Rajagopalan, J., in the case reported in 
Rathinavel v. Natchiafpa*, wherein he had observed that, while dealing with a case 
where the appellate Court reduced the fecs determined by the trial Court, section 70 
would govern such cases of mistake also, the mistake being that of the lower Court 
which was rectified by the appellate Court. 


The only exception where the Court will exercise its inherent powers relates not 
to cases of riad Gat only to cases where the doctrine of unjust enrichment can be 
successfully invoked by a party. Where the application, suit or appeal had not 
been registered or numbered and consequently not heard by the Court, but stam 
had been defaced by the officers of Court, and if the proceedings are withdrawn ae 
the party before the Court would take any action, it can be legitimately Beet ed 
that the Court-fcee paid was not used at all and that the State had not expended any 
time or labour in disposing of the matter; and it would be open to the Court in 
such cases to issue a certificate setting forth those circumstances for enabling the 
to obtain refund of the Gourt-fee. Inherent powers are exercised by Courts 
in such cases with a view to avoid obvious injustice; and it would be open to the 
Government to order refund as an act of grace, acting under section 81 of Aci XTV 
of 1955, on an application by the party who produced the certificate. This view 
had been orsed by the Division Bench of this Court in the unreported case 
cited 


In the present instance, it is not disputed that the Court-fee paid on the suit 
O.S. No. 4105 of 1965 was payable under the provisions of the Court-fees Act and 
that the suit had been withdrawn as unnecessary only on the contention of the defen- 
dant that the suit was not maintainable, as the petitioner herein had already filed 
a comprehensive suit O.S. No. gor of 1964 including the claim for Rs. 9,500 covered 
by the suit O.S. No. 4105 of 1965. It is obvious that the mistake lay in the institu- 
tion of an unnecessary suit and not in the payment of Court-fees. 


_ The learned Counsel for the petitioner strongly relies on the decision of 
Ramachandra Iyer, J. (as he then was) in Qahoorunntssa Begum v. Mohamed Ali” 
in which it was held that section 70 of the Act would ae a mistake which arises 
as a result of the adoption of an erroneous procedure. In that case a suit was filed 

mistake in acase which requires only a peeve under section 47, Civil Procedure 
Code, , and on objection by the respondent the party was permitted to convertit into 
-an application under section 47, Civil Procedure c, which involved a lesser 
Court-fee. This judgment was subsequently considered by Ramachandra Iyer, J. 
and Ramakrishnan, J., in the unreported decision cited supra, and the Division Bench 
approved of this case by observing that that was a case where, although the proceed- 
ings were initiated as a suit, what the party intended to file was really with respect 
to certain matters arising in execution of a decree which in certain circumstances can 
- be made by an application and in certain others only by a suit and that the fact that 
the proceedings were called a suit, cannot alter its essential nature. 


With great respect I regret that I am unable to follow the decision in 
Rahoorunnissa Begum v. Mohamed Ali.* In that case the suit was converted into an 
application with the permission of the Court, as the suit was not the appropriate 
` remedy and was not maintainable under the circumstances, and it is not suggested 
~ that the Court-fee paid on the suit as framed was not really due orhad been paid 


1, (1934) 67 M.LJ. 321: LER, 57 Mad 2, cis 2 M.LJ: NRC) 24, 
S Ne Hg RR T 3, (961) 2 MLJ, 332. |. 
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in cxcess under the provisions of the Court-fees Act. As rightly pointed out by the 
Andhra High Court in Yandra Brakmam, In re}, a mistake in the choice of of remedy 
cannot be equated with the wrong payment of Court-fee due to mistake or 
inadvertence. The mistake in the choice of procedure, in my view, is entirely 
different from a mistake in the payment of Court-fees and is not covered by section 70 
of the Court-fees Act. The mistake in that case did not lie in thinking that excess 
Court-fees was really due on the suit under the provisions of the Court-fees Act. 
The gaid decision, in my view, does not appear to be correct and, in any event, must 
be confined to the facts of that-case. 

In any event, I am clear that the petitioner cannot succeed on the strength of 
the said decision. Admittedly there is no mistake of procedure here and the mistake 
lay in filing a suit which was-obviously unnecessary in view of the institution’of a 
comprehensive suit earlier. . 

In the resylt, this civil revision petition is dismissed; but under the circumstances, 
without costs, 


R.M. — Petition dismssed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. _ 
PresNT:—Ma. K. VaERASWAMI, Chief Justice AND MR. Justice K. N. MUDALIAR. 
K. C. Devassay i .. Appellant™ 
v. 
The State of Madras, represented by the Secretary, Home Depart- :: 
ment and another . Respondents. 


Madras Buildings (Lease and Rent Control) Act (XVIII of 1960), sections 29 and 10 (9) (a) 
(t)—Power under section 29, when may be invoked—Bona fide requirement of landlord 
under section 10 (3) (a) (t)—JIf includes the requirement of his daughter. 


If the landlord has a remedy under the Act itself the State Government cannot 
invoke, in his favour, its powers under section'29. The power under section 29 
is a not a substitute for a relief permissible under the Act itself. 


Section 10 (3) (a) (i) says that a landlord may apply for eviction of a tenant, 
in case it is a residential building, if he requires it “‘ for his own occupation or for 
the occupation of his son.” The rationale behind the inclusion of the son is that 
the ground of eviction should be available to a landlord for the occupation of his 
nearest kith and kin. The case of a daughter is a fortiori and there is no reason- 
able justification for differentiating a son from a daughter. If a son is within the 

_ phraseology of section 10 (3) (a) (i), as he is, the daughter can reasonably be read 
into it., 


_ „Appeal under Clause 1 5 of the Letters Patent, against the order of the Honour- 
-able Mr. Justice Kailasam in W.P. No. 200 of 1968 dated roth October, 1968. 


T. R. Srinivasan, T. S. Subramanian and K. Ramamurthy, for Appellant. 
The Government Pleader and R. D. Indrasenan, for Respondents. 
The Judgment of the Court was delivered by 


Vesraswam, C. J.—By an order dated 22nd November, 1967, the State Govern- 
ment, in purported exercise of its powers.under'section'2g of the Madras Buildings 
(Lease and Rent Control) Act, 1960, exempted theground floor of premises No. 13, 
Muthukrishna Mudali Street, Mylapore, from the provisions of section 10 of the 
Act. The tenant sought to quash this order, but unsuccessfully. The appellant 
contends that the order proceeded on a wrong assumption that the landlord had 
no cosas under the Act, and, therefore, the powers under section 29 were available 
in this case: ; 





‘3, (1957) 1 An,W.R, 167, 
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This is what the Government stated in its order: 


_ “The Government have come to the conclusion that the request of the landlord 
' 18 reasonable and bona fide and that the landlord has no remedy under the Act as 
. he cannot evict the tenant through Court under section 10 (g) of the Madras 
Buildings (Lease and Rent Control) Act, 1960 on the ground of occupation of 
his daughter and her family.” 


It seems to us that this view, which forms the basis for the exercise of the 
powers under section 29, cannot be supported. It is ckear from the impugned 
order itself that the State Government was well aware that, if a landlord had a 
remedy under the Act, it could not invoke, in his favour, its powers under 
section 29. If authority is needed, reference may be made to Globe Theatres Lid. 
v. State of Madrast, and Pannalal Jagannath Prasad Gupta v. State of Madras*, The 
first of decissions, to which one of us was a party, held that, if the desired 
eviction could be secured under the terms of-the Act itself, there should be no 
occasion at all to grant any exemption from the operation of the Act and that 
the exemption was not a substitute for a relief issible under the Act itself. 
One of us, sitting singly followed and reiterated that view in the second case cited, 
We consider that it is still the position. 

But, it is pressed upon us that, having regard to the language of section 10 ( ) 
(a) (i) of the Madras Buildings (Lease and Rent Control) Act, 1960, we oul 
hold that the bona fide requirement of a daughter is not within its scope. That 
clause says that a landlord may apply for eviction of a tenantin case it is a 
residential building, ifhie requires it for his own occupation or for the occupa- 
tion of his son’, The rest of the requirement for the application of the sub-section 
is not materialin the present context. It is suggested that a liberal meaning 
should be given to the words “for his own occupation or for the occupation of 
his son” and a daughter should be held to be not within the phraseology. 
In our view, in delimiting the scope of this provision, regard must be had 
to the social set-up and the family life with its surroundings, An. undivi- 
ded son who is married naturally may desire to live apart and the father 
may possibly regard that as a requirement of the premises for his own 
occupation. But, since the Legislature has also used the language ‘‘ for the occu- 
pation of his son ” it is urged that this is an indication that, at least, a daughter is 
not taken into account. The rationale behind the inclusion of the son is that the 
sito of eviction should be available to a landlord for the occupation of his nearest 

ith and kin. Where to draw the line may be left to particular cases. But the 
case of a daughter is to our mind a fortiori and, we can see no reasonable justifi- 
cation for differentiating a son from a daughter in the matter of requirement of the 
landlord for purposes of his own occupation. It should not be lost sight of that 
the statutory protection of tenancy is a departure from the normal provision con- 
trolling the relationship of landlord and tenant under the Transfer of Property 
Act, and, we should think that, for that reason, it should receive a liberal inter- 
pretation so as to mitigate, where necessary, the rigour on the landlord. ‘That is 
not to say that, on 4 matter like that, one is expected to lean in favour ofa lanl! rd. 
Wo suggest no such thing at all, but, in balancing the facts, a reasonable view should 
be taken as to who is the nearest kith and kin the necessity of whose occupation in 
thé premises may be viewed as the necessity of the landlord’s own occupation. 

Saraswathi v. Vadivelu Chettiar*, was pre to exempt the provision to the 
benefit of the husband of the landlady. ether we go to that extent or not, we 
are clear that, if a son is within the phraseology of section 10 (3) (a) (i), as he is, the 
daughter can reasonably be read into it. 


On that view, it would follow that the landlord, in the instant case, could well 
have resorted to the remedies available under the Act. Since that remedy is avail- 
able, the result is that the power under section 29 cannot be invoked. ° 


I. qaal 1 M.LJ. 85. : 3, (1967) 2 M.LJ, 81, 
2°." 1 M.LJ. 426, Tae 
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On that view, the appeal is allowed and the impugned order is quashed, but, 
in the circumstances, there will be no order as.to costs. The disposal of this writ 
x will not, however, bar the landlord from resorting to the remedy available 
to him under the Act. 

V 


K. E ein. y Appeal allowed, 
IN THE HIGH COURT OF JUDICATURE ÁT MADRAS. 


PRESENT :—Ma. Justicg N. Krunaswamy REDDY. 
Md. Saduddin Samdani ; .. Appellani® 
U. 

State (Accommodation Deputy Tahsildar) Madras ` .. Respondent. 

Madras Buildings (Leass and Rent Control) Act (XVIII of 1960), sections 17 (1) 
and 33—Scope—Landlord not to cut off or withhold amenities enjoyed by the tenant 

“without sufficient cause—No tenant at the time of the alleged act—Conviction and sentence, 

if justified. 

Madras Buildings (Lease and Reni Control) Act, (XVIII of 1960), sections 3 (5) and 
3 (9) G) 1)—Scope—Forcibls taking of possession by the Accommodation Controller on 
refusal of the landlord to deliver possession— Forcible possession permitted only after 
seven days’ notice—Non-compliance—Conviction and sentence to be set saide. 

Section 17 (1) of the Madras Buildings (Lease and Rent Control) Act, 1960 
says that no landlord shall, without just or sufficient cause cut off or withhold 
any of the amenities enjoyed by the tenant or be in any way responsible for the 
amenities being cut off or withheld. It is clear from this provision that the 
premises should have been occupied by a tenant and it must be under his enjoy- 
ment and if during such enjoyment, the landlord cuts off or withholds the 
amenitięs without just or sufficient cause, it will come within the mischief of 
section 17 (1). At the time when the amenities were alleged to have been cut 
off, there was admittedly no tenant. The previous tenant was evicted on 7th 
October, 1966. The Accommodation Controller had taken possession only on 
29th October, 1966. The amenities were cut off even before taking possession. 
Therefore, this section will not apply and the conviction and sentence under 
‘section 17 (1) read with section 33 have to be set aside. 


In the present case the appellant had not delivered possession and his defence 
was that he had preferred an appeal against the order of the Accommodation 
Controller to the Government and the appeal was then pending, and so, he 
could not deliver possession. If the building is not delivered, the Accommodation 
Controller by virtue of section 3 (9) (a) (t) of the Act can take forcible possession, 
Under the proviso to the same section, the Accommodation Controlier should 
give notice, not less than seven days before taking forcible possession. On facts, 
itis clear that permission for the occirpation of the building’ to the landlord was 
refused on 21st October, 1966. On 27th October, 1966, the appellant was asked 
to hand over possession. On 29th October, 1966, forcible possession was taken. 
The required seven days’ notice was not given. ` Within two daya, after the notice 
was given, action was taken. No time was fixed in the notice, This is clearly 
Ulegal. It cannot, therefore, be said that the appellant committed an offence 
under section 3 (5) of the Act. Therefore, conviction and sentence under section 
3 (5) have to be set aside.- i 


Appeal against ihe Judgment of the Chief Presidency Magistrate of the Court 
of Presidency Magistrate, Egmore, Madras in C.C. No. 1 366 of the Calendar for 
1967. = 

C. K. Venkatanarasimhan, for Appellant. 


The Additional Public Prosecutor, S. Jagadesar, and the Assistant Public 
Prosecutor, for State. 


*Cri, A. No. 730 of 1967. 19th December, 1969, 


-+ 
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The Court delivered the following 


Jupoment.—The appellant-landlord was convicted under section 3 (5) and 
section 17 (1) read with section 33 of the Madras Buildings (Lease and Rent Control) 
Act, 1960 (hereinafter called * the Act’ and sentenced to pay a fine of Rs..250 under 
each count (Rs. 500 in all), by the Chief Presidency istratc, Madras. The 
prosecution case is this; The appellant, Md. Saduddin Samdani is the owner of 
premises’ No. 6, Jani Khan Street, rst Lane, Royapettah, Madras, the monthly 
rent of which was Rs. 65 and this building was subject to the provisions of the Act. 
This building was occupied by a private tenant and it was vacated on 7th October, 
1966. Under section 3 of the Act, the owner is required to intimate the accommo- 
dation Controller the vacancy of the building whenever there is any, within seven 
days. Accordingly, the appe’lant informed the Accommodation Controller about 
the vacancy under a letter dated 19th October, 1966, which was within seven days. 
In the same letter, he requested for release of the said premises to enable him to 
occupy the same as he found it difficult to live with other members of his family 
in another house owned by the family. On receipt of this lettcr, the Inspector 
attached to the Accommodation Controller’s office (P.W. 2) inspected the premises 
on 18th October, 1966 and made a report tó the Accommodation Controller that 
the house was electrified and was also in a tenantable condition. Thereafter, the 
Accommodation Controller wrote to the appellant on 21st October, 1966, rejecting 
the request of the appellant for allotment of the house for his own occupation and 
informing him that it should not be let out to anybody else. The said order also 
required that the appellant should hand over ion of ihe house to the person 
authorised by the Accommodation - Cantal “« On 24th October, 1 , the 
Accommodation Controller allotted the house to one Shanmugam, Assistant Pro- 
fessor, English, Teacher’s College, Saidapet (P.W. 1). The appellant told him that 
he had preferred an appeal against the order of the Accommodation Controller 
and that he would not handover possession to him.. P.W. 1 accordingly informed 
the Accommodation Controller by his letter dated 26th October, 1966. In the 
meanwhile, the appellant appealed to the. Government against the order of the 
Accommodation Controller-oide Exhibit D-6. On receipt of the report from P.W. 1 
the Controller wrote to the appellant on 27th October, 1966 1 forming him that 
he should hand over possession immediately on receipt of his reference failing which 

ion of the premiscs would be recovered forcibly under section 3 (9) of the 
Act. On 29th October, 1966, as per the instructions of the Controller forcible 
possession of the premises was taken and the allottec, namely, P.W. 1 was asked to 
take possession of the premises. It was also noted that at the time of taking posscs- 
sion, the premises required the following repairs; (t) re-wiring to the premises; 
(ii) repairs to the flooring in the kitchen; and (iti) repairs to windows and venti- 
lators. l 


On the appeal petition filed by the appellant to the Government, the Govern- 
ment had passed an order on 7th November, 1966, requesting the Accommodation 
Controller not to proceed with the allotment of the premises pending orders on the 
said petition. On the same a , final orders were passed on 25th February, 
1967, dismissing the appeal petition stating that the Government did not find any 
reason to reconsider the orders issued by the Accommodation Controller. 


' - On the report of the Accommodation Inspector that the house was not in a 
tenantable condition and that P.W. 1 could not occupy the house, the Accommoda- 
tion Controller filed a Pee against the appellant before the Rent Controller 
praying for restoration of the amenities; and against the order of the Rent Controller, 
the appeal by the appellant is said to be still pending. The Accommodation 
Controller also filed a complaint before the Court against the appellant for havi 
failed to deliver possession of the building in a tenantable.condition to the authoris 
officer or to the allottce named by the authorised officer and also for having cut off 
the amenities without just or sufficient cause. 


The case of the appellant is that the previous tenant who had been evicted 
from the premises after protracted proceedings before the Rent Controller had 
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caused mischief to the house by pulling down window panels, electrical installation 
and also damaging the floor. He further stated that he was not responsible for any 
mischief done to the premises. He further stated that he could not deliver possession 
of the premises since he had filed an appeal to the Government and that while the 
ou was pending, the Accommodation Controller had taken forcible possession 
of the premises and, therefore, he did not commit any of the offences. 


He examined two witnesses on his side, D.W. 1, a retired Bailiff who executed 
the warrant of eviction against the previous tenant stated that he handed over posses- 
sion of the same after evicting the tenant and when possession was handed over, the 
electric wires were found pulled out, the window panels missing and flooring damaged 
at the downstairs. D.W. 2 is the brother of the appellant and he spoke about the 

roceedings taken against the previous tenant and also the appeal filed by the appel- 
t to the Government in respect of the occupation df the premises by the appel- 
lant. 


The conviction of the appellant under section 17 (1) of the Act cannot be 
sustained. Section 17 (1) of the Act says that no landlord shall, without just or 
sufficient cause cut off or withhold any of the amenities enjoyed by the tenant or 
be in any way responsible for the amenities being cut off or withheld. It is clear 
from this provision that the premises should have been occupied by a tenant and 
it must be under his enjoyment and if during such enjoyment, the landlord cuts off 
or withholds the amenities without-just or sufficient cause, it will come within the 
mischief of section 17 (1). At the time when the amenities were alleged to have 
been cut off, there was admittedly no tenant. The previous tenant was evicted on 
7th October,-1966. The Accommodation Controller had taken possession only on 
29th. October, 1966. The amenities were cut off even before taking possession. 
Therefore, this section will not apply and in the result, the conviction and sentence 
under section 17 (1) read with section 33 of the Act are set aside. 


Even in respect of the contravention of section g (5), the conviction, in my view, 
under that section is also unsustainable. It is the admitted case that the appelant 
had not delivered possession and his defence was that he had preferred an appeal 
against the order of the Accommodation Controller to the Government and the 
appeal was then pending, and so, he coud not deliver possession. Ifthe build- 
ing is not delivered, the Accommodation Controller by virtue of section 3 (9) (a) (i) 
of the Act can taken forcible possession. Section 3 (9) (a) ($) reads thus : 

“ Any officer empowered by the Government in this behalf may summarily 
dispossess any landlord, tenant, or other person ing any building in contra- 
vention of the provisions of this section or any landlord who fails to deliver to the 
Government possession of any building in accordance with the provisions of sub-section 
(5) and may taken possession of the building including any portion thereof which 
may have been sublet. The Government shall be deemed to be the tenant of 
such building with effect from the date of taking such possession.” 

The Proviso which is very relevant in this case reads thus: 

“ Provided that in cases where any landlord has been refused permission for 
the occupation of a building under clause (c) of sub-section (8), not less than 
seven days’ notice shall be given before action is taken under this sub-section,”’. 


It is, therefore, contended by virtue of this proviso, by the learned Counsel for 
the appellant that after the appellant has been refused permission for occupation 
of the building which was on 21st October, 1966, if the landlord (appellant) ‘had 
refused to deliver possession under section 3 (5), the Accommodation Controller 
should have given notice, not less than seven days before the forcible possession was 
taken by him. From the facts of this case, it is clear that permission for the 
occupation of the building to the landlord was rcfused on aist October, 1966+ 
On 27th October, 1966 (Exhibit P-g) the appellant was asked to hand- 


over ion. On agth October, 1966 (Exhibit P-10), forcible possession: 
was under section 3) (a) (iJof the Act, Seven days’ notice required by the 
i) was not admittedly given to the appellant, Within 


proviso to section § (9) (a) 
68 
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two days after the notice was given, action was taken. Even in the notice dated 
27th October, 1966 (Exhibit P-g), the appellant was not required to handover 
possession within seven days from the receipt of the notice. No time was fixed in 
the notice. ‘This is clearly illegal. It cannot, therefore, be said that the appellant 
committed an offence under section 3 (5) of the Act. Ifthe Accommodation Con- 
troller had taken forcible possession under section 3 (9) (a) (Ù, itis doubtful whether 
the appellant could be proceeded under section 3 (5) for having refused to deliver 
possession. The conviction and sentence under section 3 (5) are also set aside. 


It is a very unfortunate case where no one had occupied the building for about 
three and it was lying vacant. The Government should have taken steps, 
even i certain repairs were required for the occupation of the house, to do such 
repairs and allow the allottee to y the house and recoup the amount spent 
-by the Government for such repairs, from the owner of the house. It is for the 
nd dete to seek his remedy in the appropriate forum for the non-occupation of 
the house. 


In the result, the appeal is allowed. The fine, if paid, will be refunded to the 


appellant. j ' 
V.M.K. — Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Ma. Justiag K. N. Mupa.rryan. 


Duraisami Nadar, and another .. Petitioners* 
Prevention of Food Adulisration Rules (1955), rule 28 and Appendix B, clause A-04-—Scope— 

Sale of ¢ asafostida containing colouring matter (RLN., water soluble dys)— 

Accused, tf guilty of misbranding. 

The orange R.N., water soluble dye, not being one of the permissive coal tar 
dyes within the ambit of rule 28 of the Prevention of Food Adulteration Rules, 
1959, the accused having sold miskey asafoetida were guilty of misbranding. 

. Petition under sections 435 and 439 of the Code of Criminal Procedure 1808, 
praying the High Court to revise the Judgment of the Court of the Sessions Judge, 
irunelveli, dated 31st January, 1969 and made in C.A.No. 151 of 1967 (C.C.No. 21g 
of 1967 on the file of the Court of the Additional First Class Magistrate, Tirunelveli). 


N.T. Vanamamalai, for Petitioner. 


s R. Gmdħ, for Public Prosecutor, and the Additional Public Prosecutor, for 
tate. l 


The Court made the following 


Onver #— The two petitioners (accused 1 and 2) seek to revise their conviction 
under section 16 (1) (a) (i) read with section 7 (ii) of the Prevention of Food Adul- 
teration Act, 1954. | 

On 31st March, 1967 at about 9-30 a.m. accused-2, the salesman employed by 
accused-1 in his grocery shop was found in possession of compounded miskey 
asafoctida for sale. Accused-1 was the owner of the grocery shop. Accused-2 sold 
six ounces of the compounded miskey to the Food Inspector P.W. 1, which on analysis 
was found to be misbranded. It is unnecessary for me to notice the other facts 
or the circumstances of the case for meeting the argument of the learned Counsel 

Firstly, it was argued that the examination of the Public analyst of the sample 
in question revealed the result to the effect that the sample is artificially coloured 
by the addition of orange R.N., water soluble dye, derived from coal tar. The public 
analyst was of further opinion that as per clause A-o4 in Appendix B to the Prevention 
of Food Adulteration Rules, 1955 compounded asafoetida should not contain any 
added colouring matter. He expressed his opinion that the sample was misbranded. 
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On the basis of the contents of Exhibit-P-3, the learned Counsel argued that the 
eee really proved that the orange R.N., water soluble dye, derived 

m coal tar does not fall under thepermissive coal tar dyes enumerated in rule 28. I 
am not able to accept this argument, for, it is crystal clear that the orange R.N.,water 
soluble dye is certainly not one of the permissive coal tar dyes within the ambit 
of rule 28. If that were so, it was certainly open to the accused to cite the- public 
analyst and examine him or cross-examined for the proof of orange R.N., water 
soluble dye as one of the- permissive coal tar dyes within the meaning of rule 28. 
Later Mr. Vanamamalai was fair enough to bring it to the notice of the Court the 
ruling in B. Suryanarayana, In ret, and argued on the basis of the reasoning found in 
that judgment, that orange R.N., water soluble, dye does not come within the 
ambit of rule 28. 


Mr. Vanamamalai argued about the lack of proof of the sample being mis- 
branded but later in view of the terms of section 16 (1) (a) (Ñ) and section 2 (1x) 9) 
and (k) of the Act the argument was abandoned. 


Mr. Vanamamalai eloquently pleaded that the quantity of the sample sent to 
the public analyst is not in consonance with the quantity prescribed under the rules. 
But he made it clear that he was pressing this only for the purpose of extenuating the 
crime. As long as the public analyst does not find the quantity insufficient to render 
an analysis fruitlcss or nugatory, this argument would not avail the petitioner. 


It was certainly open to the Public Health Authorities to have pursued the matter 
and found out whether the vendor of this asafoetida is also equally guilty of the crime. 
It is certainly not the case of the ‘hauler that accused 1 or accused 2 had anything 
to do with the preparation of this admixture found in the sample. In view of this 
and certain other circumstances of the case, I consider that this is a case fit for redu- 
ging the sentence to the period of imprisonment already undergone by the petitioners 
Accused-1 is sentenced to pay a fine of Rs. 500 and in default to undergo rigorous 
imprisonment for six months. Time for payment of the fine one month from now. 


V.M.K. — Order accordingly. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mnr. K. VEERASWAM, Chief Justice, AND Ma. Justice P.R. GOKULA- 
KRISHNAN. : 


The State of Madras represented by the Deputy Commissioner - 
(C.T.) Madras Division, Madras. . .. Petitioner" 
v 


Thiru Prem Industrial Corporation, No. 10/11, Industrial 

Estate, Guindy, Madras-32 .. Respondent. 
Central Sales Tax Act (LXXIV of 1956), sections 10-A and 10 (b)—Scope—Offence of 

misuse of ‘C’ Forms—Lavy of penaliy—Penalty to be ons and a half times ths tax— 

The words “ if the offence had not been committed” to be given effect to. 

— On the question whether, for the offence of misusing * C? Forms under section - 
‘ro (b) of the Central Sales Tax Act, 1959, the department could levy penalty at 
Joł per cent, held that, the words “‘if the offence had not been committed” in 
section 10-A Clearly points to the result that the tax for purposes of assessing one 
and a half times thereof is not that which would have been levied on the basis 
that the ‘ C’ Forms had not been complied with or have been misused, but, as if 
they have been used in a proper way. 

Petition under section 38 of the Act I of 1959, praying the High Court to 
revise the order of the Court of the Sales Tax Appellate Tribunal ( nd Addi- 
tional Bench) Madras, dated 9th May, 1968 and made in T. A. No. 2321 of 1966 
a 


1. (1968) 2 An.W.R. 135: (1968) M.LJ. (Crl.) 443. 
* T.C. No. 226 of 1969. 30th July, 1969, 
Revislon No. 151 of 1969. 
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(Appeal No. C.S.T. 185/63-64 dated 2gth August, 1966 relating to the assessment 
year, 1961-62 on the file of the Appellate Assistant Commissioner of Commercial 
Taxes IV Madras City),—(C.S.T. No. 3636/61-62, dated and December, 1963 on 
the file of the Assistant Commercial Tax Officer, T. Nagar Division) —(C. md be 
S.M. No. 3636 /61-62, dated g1st March, 1963 on the file of the Deputy Commer- 
cial ‘Tax Officer, T. Nagar Division, Madras-1 ar 

The Assistant Government Pleader (C.T.), for Petitioner. 

The Judgment of the Court was delivered by 


Vesraswami, G.J.:—The Revenue seeks to revise an order of the Sales Tax Appel- 
late Tribunal by which it modified the penalty imposed. It is not in controversy, 
and indeed, as found by the Tribunal, that the ‘C’ Forms had been misused and 
thereby an offence was committed within the scope of section 10 (b) of the Central 
Sales Tax Act, 1956. The Department levied penalty at 104 per cent. on the view 
that, in the circumstances, the concessional rate would not be available and that 
the assessee would be liable to tax at 7 per cent. under section 8 (2). The Tribunal 
reduced the penalty to one and a half times the tax, as, in its opinion, for purposes 
of levying penalty, the rate of tax should be taken as that which would have been 
applicable if the offence had not been committed. 


We think the Tribunal’s view is correct. The Departments view does not give 

effect to the concluding words of section 10-A, “‘if the offence had not been commited. a 

The penalty under the section should not exceed one and a half times the tax which 
would have been levied under the Act in respect of the sale effected by the assessec 
if the offence had not been committed under section 10 (b). The offence under that 
provision is that a person being a registered dealer, y represents when purchas- 
ing any class of goods that goods of such class are covered by his certificate of regis- 
tration. The words “if the offence had not been committed ” clearly points to the 
result that the tax for purposes of assessing one and a half times thereof is not that 
which would have been leviedon the basis that the ‘C’ Forms had not been complied 
with or have been misused, but, as if they have been used in a proper way. If 
that were not the case, there would be no meaning to the last words we have referred 
to. 

. Owr attention has been invited to M. Pats and Sonsv. The State of Mysore? 
It is true the Mysore High Court, in this case, took a view which isin support of that 
taken by the Department in this case. But, with due , the decision does not 
take into account the concluding words “‘if the offence not been committed ” 
in section 10-A, ‘The tax case is dismissed. 


V.M.K. l — Tax cass dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
. Present :—Mr. Justice K. N. MUDALIYAR. 
S.P. Naidu . Petitioner. ® 


Madras Preservation of Private Forest Act (XXVII of 949), section 3 Sasa ae 

Clearing al eel aga? i phrase “‘ as an aci 

Sor the usual or customary domestic purpose ” 

The proviso to section 9 (a) of the Paanan of Private Forest Act, 
tnier alia provided that nothing contained in sub-section 3 (2) shall apply to the 
removal of dead or fallen trees or to any act done for the usual or customary 
domestic purposes or for making agricultural implements. ‘The act of the aed 
a labourer of the estate in clearing the undergrowth on the borders of the estate 
and erecting a shed for the purpose of residing therein, cannot be placed beyond 
‘the pale of the phrase “‘as an act done for the usual or customary domestic purposes” 





1. (1966) 17 8.T.C. 161. 
1969, sth January, 1970, 


q 8. P. KAIDU, In re (K..N. Mudalipar, J.)  5Al 


Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
ying the High Court to revise the Judgment of the Court of the Sub-Divisional 
te, Gudalur, dated 28th August, 1968 and passed in G.G. No. 278 of 1968, 

R. Vatdyanathon, for Petitioner. 

R. Gandhi, for Public Prosecutor, for State. 

The Court made the following 

Orpzr.—This revision petition is directed against the conviction of the peti- 
tioner under sections 3 (2) and (7) of the Madras Preservation of Private Forest 
Act, 1949. 

In essence, the complaint of the prosecution is that in S. No. 567 of Nelliyalam 
Village, the forest officials found one Ramakrishnan cutting earth and clearing 
the undergrowth for about a quarter acre and building the shed therein. On the 
evidence of P.Ws. 1 and 2 that there has been clearance of the undergrowth in the 
area in question (4$ grounds), mainly the conviction is based. 


Mr. R. Vaidyanatha Iyer, Counsel for the Petitioner assailed the conviction on 
the ground that the learned Sub-Magistrate has really misappreciated the evidence 
on record ; that the learned Magistarate has further erred in interpreting the proviso 
to section 3 (2) of the Act. 


P.W. 1 states in chief-examination that one Ramakrishnan has cut the earth 
and was building ashed measuring 22°12’. The carth was cut for about } acre. His 
farther evidence is that the shed isin the occupation of Ramakrishnan, a labourer, of 
the estate. P.W. 2 says that he enquired Ramakrishnan who was residing i in the shed 
and that Ramakrishnan said that he collected the poles from the trees in S.No. 567 
itself. According to this witness, the ground is levelled and the soil is disturbed by 
Ramakrishnan. His further evidence is that the act of removing the mud diminishes 
the utility of the forest and diminishes the forest. He further speaks to the fact of 
Ramakrishnan being an employee of the Estate and of the shed having been construc- 
ted for his occupation. On this evidence alone, the prosecution ought to have failed, 
for it is true the accused was under instructions directing the cutting of the trees 
or reeds in the area in question viz., 44 grounds in an area of 4,500 acres. I am ‘afraid 

ing trees or reeds has to be read in the context of the accused doing any act likely 
to denude the forest or diminish its utility as a forest. I am not in a position to 
interpret that the clearance of 4 grounds, although there is the cutting of trees or 
reeds, would be an act likely to denude the forest or its utility as a forest. There is 
the further protection for the accused, supplied from the proviso to sub-section 
(2) of section 3 ofthe Act. The proviso runs as follows : 


“ Provided that nothing contained in this sub-section shall apply to the 
removal of dead or fallen trees or to any act done. for the usual or customary 
domestic purposes or for making agricultural implements ”, 


It is argued before me that this cutting of reeds or undergrowth was necessary for 
erection of a shed for the habitation of Ramakrishnan, the labourer of the Estate 
such an act is done for the usual or customary domestic purpose of the Estate. 


In properly ap apps the evidence of D.Ws. 1 and 2, the learned Magistrate 
erred, and attached unnecessary importance to the omission of the word ‘ damestic’ 
in the evidence of D. Ws. 1 and 2 who are respectable witnesses and who could 
speak about the conditions and customary practices of the estate with first-hand 
knowledge and without any motive whatever. The mere omission of the word 
‘ domestic ’ would not render their evidence unacceptable and the act of the accused 
is not placed and cannot be placed beyond the pale of the phrase ‘ as an act cone for 
the usual or customary domestic purposes’. 

In interpreting the word ‘ domestic ? in this phrase ‘ any act doie for the usual 
or customary domestic purposes °’, », Mr. R. Vaidyanatha Iyer relied on Smith v. 
Maller, wherein the phrase * used exclusively for deomestic ial aul 18 interpreted 





1. (1894) 1_Q.B.7192, 
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as.to cover a boiler used to heat offices or business premises upon which the owner 
does not reside, and also to supply water for the purpose of cleaning the offices 
and for the house-hold purposes of a resident caretaker, falling within the exception 
in section 4 of the Boiler Explosions Act, 1882. In support of this proposition, the 
Counselfor the petitioner cited the ruling the Harrogate Corporation v. Mackay1, where- 
in itis held that water supplied tò and used by a medical man for washing a motor 
car and for other purposes in connection therewith, the motor being used by him 
for the purposes of his profesion or business of a physician and surgeon, is water 
supplied for domestic purposes within the meaning of section 12 of the Waterworks 
Clauses Act, 1863. 


Reliance is then placed on the decision of the House of Lords in Metropolitan | 
Water Board y. Avery,* where Lord Dunedin, in interpretingthe expression ‘ domestic 
purposes ’ found in the Metropolitan Water Board (Charges) Act, 1907 (7 Edw. 7, 
c. Cl. xxi.), observed : 


“ On the other hand, the test of the quality of the use in itself—so tersely put by 
Buckley, L.J., “ The test is not whther the water is consumed or used in the 
course of the trade, but whether the user of the water is in its nature domestic” — 
is not only easy of application but is automatic in checking abuse. For purposes 
truly domestic cannot be amplified, and when the consumption on such heads is 
large it is invariably attended by an increase in the rating value of the premises 
which brings with it an increased water rate ”. 

The second error into which the learned Magistrate has fallen is that normally 
the border of the Estate is the venue for erecting shcds. It may be; but it necd 
not always beso. ‘The mere probability of erecting the shed on the borders of the 
Estate docs not render the evidence of D.Ws. 1 and 2 as untruthful. I acccpt the 
evidence of D.Ws. 1 and 2. and find that no offence has been proved against the 
accused, 

The revision petition is allowed. The petitioner is acquittcd. Fine, if paid 
by him, shall be refunded. 


V.M.K., —— Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
l PRESENT :—Mn. JUSTICE A. ALAGIRISW AMI. 
The Vanguard Insurance Co., Ltd., Madras .. Appellant* 


D 


Chinnammal and others .. Respondents. 


Motor Vehicles Act 4 of 1939), section 95 (1) (b), Proviso (ii)—Scope—‘ Contract of 

‘employment ” — Meaning of. 

Though on a superficial view of section 95 of the Motor Vehicles Act it might 
appear that the words “contract of employment ” found in that section would 
cover only a contract of employment with the owner of the insured vehicle, 
there is a preponderance of authority in favour of the other view that it would cover 
not only such persons but also persons who are on the vehicle in pursuance of a 
contract of employment with the owner of the goods carried in it. t is neces- 
sary is that for sufficient practical or business reasons, the person must be 
on the vehicle in pursuance of a contract of employment. Ifhe is such a 
person, any injury caused to him would also be covered by the section. 


Appeal against the order of the Motor Accidents Claims Tribunal, (District 
Judge), Tiruchirapalli in M.A.C.T.O.P.No. 28 of 1964. - 


N. Venkatarama Ayar, for Appellant. 
P. Anantakrishna Nair, for Respondents. 


1. (190) 2 KB. 611. | 2. L.R. (1914) A.C. 181 at 124. ` i 
* A.A.O. No. 182 of 1966. a 4 6th December, 1968. 
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The Court delivered the following 


Jopowent :—This appeal is against the judgment of the Motor Accidents 
Claims Tribunal, Tiruchirapalli, awarding compensation to the dependants 
of the deceased Murugan. He was travelling in a lorry belonging to the insured 
and insured by the appellant insurer. The Tribunal has found that Murugan 
died as a result of the rash and negligent driving of the insured vehicle by the 
employee of the insured. On behalf of the insurer which. was added as a party 
to the proceedings before the Tribunal, two objections were taken. One was that 
the insurance: policy did not cover a case of this kind, that it was intended to cover 
any accident or injury caused to an employee of the insured and not to the employee 
of any other person, that as in this case the deceased Murugan was the employee 
not of the insured, but of the person whose goods were carried in the insured vehicle, 
the policy does not cover the liability for an accident caused to Murugan. The 
second contention was that the insured vehicle was being driven contrary to the 
conditions of the it relating to that vehicle and therefore the insurer was not 
liable. As nee the second objection, the Tribunal has pointed out that there 
is nothing on evidence to show that the insured vehicle was being used contrary 
to the conditions of the permit relating to the insured vehicle. The mere fact that 
the insured had issued a notice to the owner of the vehicle to produce the it and 
that it was not so produced cannot be held to establish that the permit, i produced, 
would show that the vehicle was not to be used in places like the one where the 
accident occurred. In addition the Tribunal has also pointed out that the form 
prescribed for a public carrier permit found at page 172 of the Madras Road ‘Traffic 
Code, 1940, Volume IT, mentions that a public carrier permit can be given either 
for specified routes or specified areas and the driver of the vehicle says that the 
entire State of Madras is the area for which public carrier permit has been granted 
to the vehicle. Therefore, the Tribunal was undoubtedly right in holding that 
there is no substance in the second contention of the insurance company. 


As regards the first contention, I must refer to a decision of a Full Bench of the 
Punjab High Court in Oriental Fire & General Insurance Co. Lid. v. Gurdeo Kaur and 
others}, The Bench referring to the decision in Izzard v. Universal Insurance Go., Lid.*, 
has pointed out that the contention that the contract of employment should be 
construed in the Act as subject to the implied limitation that it should be with the 
person insured by the policy cannot be accepted and that such a departure from 
the clear language used cannot be justified; that the Act is dealing with persons 
who are on the insured vehicle for sufficient practical or business reasons and has 
taken a contract of employment in pursuance of which they are on the vehicle as 
the adequate criterion of such reasons; and there is no sufficient ground for holding 
that this criterion should be limited to employees of the insured person. The Bench 
also referred to similar decisions of a Bench of the same Court in Parkash Vati v. 
The Delhi Dayalbagh Diary Lid.*, as well as of the Madhya Pradesh High Court 
in page 65 of the same volume and in X. N. P. Patel v. K.L. Kesart. Thus, though 
on a superficial view of the section it might appear that the words ‘contract of 
employment ” found in section 95 of the Motor Vehicles Act would cover only a 
contract of employment with the owner of the insured vehicle, there is a preponder- 
ance of authority in favour of the other view that it would cover not only such persons 
but also persons who are on the vehicle in pursuance of a contract of employment 
with the owner of the goods carried in it. What is necessary is that for sufficient 
practical or business reasons, the person must be the person on the vehicle in pur- 
suance of a contract of employment. If he is such a person, any injury caused to 
him would also be covered by the section. 


The appeal is, therefore, dismissed as without substance. The appellant will 
pay the costs of the respondents. 


V.K. l —— Appeal dismissed. 


1: ACJ. 158. 3; A.CJ. 82. 
2. ER (193) A.C. 773. 4. (1960) ACh, 284. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction.) 
Present :—Mr. Josrao K. VEERAswAMI AND Mr, Justice M, NATESAN. 


Dharmambal Achi .. Petitioner* 
D. - 
The Authorised Officer, Land Reforms, Nagapatinam and another .. Respondenis. 


Madras Land Reforms (Fixation of Ceiling on Land) Act (LV LI of 1961) —Consttiuiional 
validity. 


‘The contention that in the light of Golak Nath v. State of Punjab, (1967) 2 S.C.J. 
86: A.I.R. 1967 S.C. 1643, the decision in Krishna ua Reddiar v. Authorised 
ficer, I.L R. (1967) 3 Mad. 109 : (1967) 1 M.L.J. 179, which upheld the validity 

of the Madras Land Reforms (Fixation of Ceiling on Land) Act, 1961 should be 

reconsidered is untenable. 


The majority in Golak Nath v. State y at (1967) 2 8.C.J. 486: A.LR. 
1967 S.C. 1643, by applying the doctrine of‘ prospective overruling ’ upheld 
the validity of the Seventheenth Amendment, validity being rested on the 
basis of the earlier view of the Supreme Court as to the scope of Articles 13 (2) 
and 363 ofthe Constitution. The decision in Anshnaraju Reddiar v. Authorised 
Officer, 1.L.R. (1967) 3 Mad. 109 : (1967)1 M.L.J. 179, as to the validation of 
the Madras Act by the Seventeenth dment being rested on bankari Prasad 
Singh v. Union of India, (1951) 8.C.J. 775: ALR. 1951 S.C. 458. and Sajjan 
Singh v. State of Rajasthan, A.L.R. 1965 S.C. 845: (1965) 1 SEF 377 does not 
call for reconsideration because of their prospective overruling only by Golak 
Nath v. State of Punjab, (1967) 2 S.C.J. 486: ALR. 1967 S.C. 1643. 


’ Though in g sense the Seventeenth Amendment can be said to have revived 
and validated the Madras Act after it had been struck down by KArishnaswami v. 
State of Madras, (1965) 18.C.J. 239: ALR. 1964 S.C. 1515 that result is not 
brought about by the Parliament assuming powers not ae to it but to the 
State ` Legislature. The revival and validation of the Madras Act by the 
Seventeenth Amendment are not a species of State legislation arrogated by the 
Parliament to itself but have been brought about by the deeming process 
employed by Article 31-B without in any way trenching on the State Legisla- 
ture’s power, l 


Petition under Articles 226 of the Constitution of India praying that in the 
circumstances stated therein, and in the affidavit filed therewith the High Court 
will be pleased: to. issue a writ of certiorari calling for the records relating to the 
Gazette Notification G.O.Ms. No. 2931; Revenue,.dated goth September, 1966 
and published. in the Fort St. George Gazette dated sth October, 1966, under the 
Madras Act LVIII of 1961 and to quash the same. 


V. Vedantachari and T. Rangaswami Iyengar, for Petitioner. 
The Government Pleader, for Respondents. 
The Judgment of the Court was delivered by 
Veeraswann, F.—The main contention for the petitioner is that in the light of 
Golak Nath v. Stats of Punjabt, we should reconsider Krishnaraju Reddiar v. A sed 


Officer,” which upheld the validity of the Madras Land Reforms (Fixation of Ceiling 
on Land) Act, 1961. The Act was struck down by Krishnaswami v. State of Madras,* 





*W.P. No. 1121 of 1967. 24th January, 1969. 
ij, 190) 2 BCI. 486: ALR. 1967 S.C. ny CA LSC 239 : (1965) 1 ALWR. 
ie (1967) 1 M.LJ.179 : LLR (1967)3 Mad. 1964 S.C. 1515. 
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as violative of the fundamental rights. That was on gth March, 1 but the 
Parliament on soth June, 1904. cnacted the Constitution (Seventeenth dment) 
Act, 1964 which included the Act in the Ninth Schedule to the Constitution. The 
validity of the Seventeenth Amendment was unsuccessfully questioned before the 
Supreme Court in Sajjan Singh v. State of Rajasthan, It was there held by the 
majority opinion that Article 13 (2) did not affect the Amendment of the Consti- 
tution made under Article 368 and that the power to amend the Constitution con- 
ferred by Article 368 faiclacied oven power to take away fundamental rights under 
Part IIL. In Krishnaraju Reddiar v. Authorised Officer®, we held that the Madras 
Act was not incompetent for want of legislative power, and rejected the ground that 
Act, having been struck down as invalid by the Supreme Court in Krishnaswamt v. 
State of Madras*, it was non est and was Void ab initio and Article 31-B did not help 
to validate it without a separate validating Act passed by the Madras Legislature. 
While recognising the principle in Desp Chand v. State of Uttar Pradesh‘, that an 
after acquired power cannot, ex proprio vigore validate a statute void when enacted, 
we held that it was, however, open to the constituent power, which is supreme, to 
expressly validate a law hit by Article 13 (2) of the Constitution by removing the 
prohibition specifically with reference to law. We said: 


“ If a law in the teeth of a constitutional prohibition is invalid from its inception, 
we can see no valid objection to the constituent power lifting the prohibition 
retrospectively and providing that the law should not be deemed to be void by 
reason of the prohibition thereby reviving and validating the law right through.” 


We pointed out that was what Article 31-B did which in terms provides that 
none of C Acts and R gulations specified in the Ninth Schedule d be deemed 
to be void or ever to have become void on the ground that such Acts and Regulations 
are inconsistent with or take away or abridge any of the rights conferred by any 
provisions of Part III. It may be seen that our View in Krishnaraju v, 
Authorised Officer?, proceeded on the assumption that Sayan Singhv. State of Rajasthan}, 
as to the scope oft Article 13 (2) and 368 held the field. But that and the 
earlier cases in Shankari Prasad Singh v. Union of India, have been held by the 
majority in Golak Nath v. State of Punjab®, to have been wrongly decided. According 
to the majority view in Golak Nath v. State of Punjab®, the power of the Parliament to 
amend the Constitution is derived from Articles 245, 246 and 248 of the Constitution 
and pot from Article 368 which only contains the procedure;.amendment to the 
Constitution is but a legislative process and is a law within the meaning of Article 18 
and if it takes away or abridges the rights conferred by Part III, it is void. Since 
the Parliament has, therefore, no power to amend Part III of the Constitution, so 
as to take away or abridge the fundamental rights, the Constitution (First Amend- 
ment) Act, 1951, the Constitution (Fourth Amendment) Act, 1955 and the Consti- 
tution (Seventeenth Amendment) Act, 1964, would be void, but on the basis of the 
earlier decisions of the Supreme Court and invoking and applying the doctrine of 
prospective overruling, it upheld these Acts to be valid. 


The facts in this petition are of the same pattern as in Arishnaraju Reddiar v. 
Authorised Officer’, In that case we have fully set out the provisions of thé Madras 
Act, their intendment and effect as well as the hackground of the legislation with 
the relative decided cases and they do not, therefore, require reiteration. The 
petitioner is a ryotwari proprietor owning lands in two villages, Meenammanallur 
and Isanur in Nagapattinam taluk and Melakottakam in Mannargudi taluk. As 
on 6th April, 1960, her holding totalled 104 acres and 7 cents out of which gg conts 





1. (1965) 1 M.LJ. (S.C) 57: 196 1 S.CJ. 1515. 
377: (1965) 1 An.W.R. (S.C) 57: (1965) 1 4. (1959) 8.C.J. 1069 : A.LR. 1959 S.C. 648. 
SCR 933 : ALR. 1965 S.C. 845. : 5. (195 ? S.C.J. 775 : (1951) 2 M.LJ. 683 : 
2. LL.R. (1967) 3 Mad. 109: (1967)1 ML ALR. 1951 S.C. 458. . . 
J. 179. E "3 - 6 (1967) 2 SCJ. 486: ALR. 1967 S.C. 
3. (1965) 1 S.CJ. 239: ALR. 1964 S.C. 1643.. = 
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wore eXempt under section 73 and 42 acres and 63 cents were within the ceiling. 
The surplus 60 acres and 45 cents equivalent to 36 standard acres and g1 cents was 
notified under section 18 (1) and there was a proclamation under section 18 (2) ae) 
of the Act issued on 29th December, 1966, which was published as prescribed. e 
petition is to quash tho notification under section 18 (1). 


Sri Vedantachari for the petitioner argues that when thero is no constituent 
power to amend the Constitution and constitutional amendment is itself but a Jaw 
within the ambit of Art’cle 19 (2) of the Constitution, the Seventeenth Amendment 
cannot validly revive and validate the Madras Act which had been struck down as 
still born by Krishnaswami v. State of Madras!, as the power to revive it exclusively 
belongs to the State Legislature as a legislat.ve function. Before we proceed to 
deal with it, we may reiterate that in Krisknaraju Reddiar v. Authorised Officer*, we 
did not accept the contention that the Madras Act was incompetent for want of 
legislative power. Krishnaswami v. Stats of Madras, struck it down only on the 
dae that it violated Part III of the Constitution. The protection afforded by 

icle 31-B to the Act is limited to such violation and is not against any other 
ground. If the umpugned State legislation Jacks legislative competence otherwise 
than with reference to the fiindamental rights, the Seventeenth Amendment does 
not and cannot save it. While dealing with the challenge against the Bihar Land 
Reform Act, 1950, Patanjali Sastri, C.J., in State of Bihar v. Kameswar Singh’, 
observed: i 


“Tt will be noted, however, that Article 31-A and 31-B afford only limited 
protection against one ground of chalenge, namely, that the law in question is 
inconsistent with, or takes away or abridges any of the rights conferred by any 
provisions of this part. This is made further clear by the opening words of Article 
gi~A ‘ notwithstanding anything in the forgoing provisions of this part.’ The 
Amendment Act (First Amendment) thus provides no immunity from attacks 
bared on the lack of legislative competence under Article 245 read with the entries 
in List IL or List III of the Seventh Schedule to the Constitution to enact the 
three impugned statutes as the Amendment Act did not in any way affect the 
lists.” 

What Sri Vedantachari says is that the Parliament is not competent to revive 
and validate an invalid State legislation. We do not think that this proposition 
can be disputed and the Supreme Court said in Jaora Sugar Mills v. State of Madhya 
Pradesh*, 


“ Ifit is shown that the impugned Act purports to do nothing more than vali- 
date the invalid State statutes, then of course, such a validating Act would be 
outside the legislative competence of Parliament itself,” 


The position will be a fortiorari where ihe State Legislature lacks competency 
with reference to the relevant lists and the Parliament in exercise of its own power 
makes a law attempting to rectify the defect. The Parliament cannot validate 
the State Acts which are void for lack of legislative power. 


But in our view, the foregoing considerations do not affect the validity of the 
Madras Land Reforms (Fixation of Ceiling on land) Act, 1961. We are inclined 
to that view for two reasons. The majority decision in Golak Nath v. State of Punjab, 
has only prospective operation and has upheld the validity of the Seventeenth 
Amendment on the limitated application of the principle of stare dectsts and on the 
basis of its earlier decisions, namely. Shankari Prasad Singh v. Union of India’, and 
Sajjan Singh v. State of Rajasthan’. This can only be on the footing that the two 





1. (1965) 1 S.C.J. 239: ALR. 1964 S.C ue 2 8.CJ. 486: ALR. 1967 SC. 
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decisions, should hold the field in respect of legislative enactments including the 
Seventeenth Amendment made prior to 27th February, 1967, when Golak Nath v. 
Stats of Punjab1, was decided. In Stats of Maharashira v. Madhavarao Damodar 
Patil and others*, the contention, inter alia, was that Seventeenth Amendment, in 
spite of the decision of the Supreme Court in Golak Nath v. State o Punjab, 1! was invalid 
and it was disposed of by the Supreme Court by the following o ations: 


“ Coming to the second point, the learned Counsel merely mentions the point, 
He says that there was no majority for any particular ratio as five Judges held the 
Seventeenth Amendment to be void because it contravened Art. 1g (2), but by 
applying to doctrine O overruling ’ they declared that iheir decision 
would not affect the validity of the Seventeenth Amendment. Hidayatullah, J., 
as he then was, on the other hand, did not apply the doctrine of ‘ prospective 
overruling,’ but held section 3 (2) of the Seventeenth Amendment to be bad. 
The other five Judges held that the Seventeenth Amendment was a valid amend- 
ment of the Constitution, We are, however, bound by the result arrived at by 
this Court in that decision and the result that the Seventeenth Amendment is 
valid is binding on us.” 

The’point is that the majority in Golak Nath v. State of Punjab1, by applying the 
doctrine of ‘ prospective overruling ’ upheld the validity of the E Amend- 
ment, the validity being rested on the basis of the earlier view of the Supreme Court 
in the two decisions as to the scope of Articles 193 (2) and 368 of the Colinton. 
Our view in Krishnaraju Reddiar v. Authorised Officer”, as to the validation of the 
Madras Act by the Seventoenth Amendment being rested on Sankari Prasad Singh v. 
Union of India,*, and Sejjan Singh v. Stats of Rajasthan’, does not call for reconsidera~ 
tion becaure of their prospective overruling only by Golak Nath v. State of Pu Jab}. 


Tho second reason is this. Though in a sense the Seventeenth Amendment 
can be said to have revived and validated the Madras Act after it had been struck 
down by KArishnaswam: v. State of Madras®, that result is not brought about by the 
Parliament assuming powers not belonging to it but the State Legislature. The 
revival and validation of the Madra. Act by the Scventeenth Amendment are not 
in our View, a spccics of State L-gislation arrogated by the Parliament to iteelf but 
have becn brought about by the decming proccss employed by Article 31-B without 
in any way trenching on the State L-gislature’s power. Theinvalidity of the Madras 
Act as found in Krishxaswami v. State of Madras". resulted from the operation of 
Article 13 (2) and in effect what Article 31-B says is that Article 1g (2) with reference 
to the State Act in question never app ied to it. If this position is fixed in mind as 
a fact, and it is not allowed to boggle, there will then be no room for the argument 
based on the Act being sti:l-born on account of its violation of the fundamental 
rights and its revival and revalidation. 


Tho petition is dismissed with costs. Counsel’s fee Rs. 100. 
V.K. Petition dismissed, 


1. (1967) 2 S.CJ. 486: ALR. 1967 S.C. ALR. 1951 S.C. 458. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present .—Mer. K., Verraswasa, Chief Justice. 


Messrs. Black Sea State Steamship Line, represented by its Agents 
D. M. Madan & Co. .. Petitioner” 


0. 


The Minerals and Meta's Trading Corporation of India Ltd. .. Respondent, 


Contract Act (IX of 1872), section 28—Stipulation as to the choice of tribunal for adjudication 
-of disputes—Choice of foreign tribunal—If absolutely binding— Discretion of Court. 


It is no doubt true that it is open to the parties to a contract to agree among 
themselves that the disputes relating to the same will be subject to the jurisdiction 
of Courts in particular territory to the exc'usion of other Courts and the parties 
who make their choice of the tribunal will normally be bound by their contract. 


Brt the enforcement of such a contract by Couris in India is not imperative 
where the choice restricts them to a foreign Court. 


In cases of foreign jurisdiction clause the question is not so much of freedom 
of contract and the parties being bound by their choice as of expediency in the 
light of what mey be called the rule of balance of convenience and the ends of 
justice in the particular circumstances of the case. 


Cheshire : Private International Law (6th edn.) page 222, referred. 


Ths Fehmarn, (1958) 1 W.L.R.159; Mackender v. Feldia A.G., (1967) 2 W.L.R, 
119, referred and explained. 


Where the Bill of Lading clearly provided that all disputes arising under and 
in connection with the same shall be judged in U.S.S.R. and according to the 
Merchant Shipping Code of the U.S.S.R. and the plaintiff sued the agents of 
the Shipping company at Madras for short delivery held, though the clause in 
the Bill of lading restricting the fon m might be valid, still having regard to the 
fact that the claim was small and the shipping company had its agents at Madras 
and there was no difficulty in collecting the necessary facts and the law applicable, 
the Courts in Madras will have jurisdiction to try the case. 


Petition under section 115 of Act V of 1908 praying the High Court to revise 
the order of the Court of Small Causes, Madras dated 25th January, 1968, and made 
in N.T.A.No. 143 of 1967 against S.C.S. No. 3350 of 1966. 


S. K. Ramachandran and S. M. Ali Mohamed, for Petitioner. 

G. Narayanan and K. V. Prakash, for Respondent. 

The Court delivered the following pa G 

Jopcment.—In view of the foreign jurisdiction clause contained in a bill of 
lading, the petitioner, a Russian Steamship concern, objected to the jurisdiction 
of the Court of Small Causes at Madras to try the suit brought by the respondent for 
damages for short delivery. That Court, however, in the first instance by one of 
its Judges overruled the preliminary objection and with this conclusion, the New 
trial Judges, functioning under the procedure provided under the provisions of the 


Presidency Small Cause Courts Act, concurred. The defendant canvasses the 
correctness of the view. 


I have no doubt that, on the facts of this case, the only conclusion the Courts 
below could rightly arrive at, in the circumstances, is the one which they did. The 
contract to carry a considerable number of electrolytic zinc ingots from Odessa to 
Madras Port was entered into in Russia in June, 1965. When the goods arrived at 
this end by Mozdock in July, they were found to be short of their number shipped, 
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with the result the respondent instituted the suit on the small cause side for recovery 
of Rs. 358.13 inclusive of the loss of the proportionate transit and customs charges, 
The bill of lading was a printed document which, among other things, contained 
on the front a clause “ The shipper, the receiver of goods and holder of 
the bill of lading as well as any other person interested hereby expressly accept and 
agree to all printed written or stamped Provisions, terms and reserves of this bil] of 
lading, including those on the back hereof.” On the back of the document there 
wero two stipulations: l i 
“26, All claims and disputes arising under and in connection with this 
bill of lading shall be judged in the U.S.S.R. l 
27. All questions and disputes not mentioned in-this bill of lading shall be 
ined according to the Merchant Shipping Code of the U.S.S.R.” 


So, it is clear that the parties entered into a binding contract as between them 
that the Russian Courts should adjudicate the disputes arising under and in COn- 
nection with the bill of lading and that the questions and disputes not mentioned 
in the bill of lading should be determined according to the Merchant Shipping 
Code of the U.S.S.R. At the moment this Court is not so much concerned with 
the law that should govern the contract but with the jurisdiction of the Small Cause 
Court at Madras. 


It is strongly urged that the clear stipulations in the bill of lading, which amount 
to q contract between the parties and which require all claims and disputes arising 
under and in connection with the bill of lading to be adjudicated in the U.S.S.R. 
should be respected and the parties by their own choice should be directed to adhere 


The parties who make their- choice of the Tribunal should normally be bound 
by their contract. That should especially be the case as to the choice of the law 


should depend on the balance of convenience in particular circumstances and the 
exigencies of justice. The law has been fairly accurately stated by Cheshire in his 
Private International law, 6th edition, page 222: 
““ As distinct from the express or implied choice of the Proper law, the 5 
choice of a foreign tribunal is not absolutely binding, In accordance with the 
- excellent principle that a contractual undertaking should be honoured there is 
indeed, a prima facie rule that an action brought in England in defiance of an 
agreement to submit to arbitration abroad will be sta Ihe Cap Blanco, 
Austrian Lloyd Steamship Co. v. Gresham Life Assurance ocisty Lid?, t never- 
theless the Court has a discretion in the matter and where the Parties are 
amenable to the jurisdiction, as for example, where the defendant js present 
in England, it will allow the English action to continue if it considers that the 
ends of justice will be better served by a trial in this country (The Athanes*, 


In a case of foreign jurisdiction clause, the question is not so much of freedom 
of contract and the parties boing bound by their choice as of expediency in the 
light of what may be called the rule of balance of convenience and the ends of 
justice in the case on hand. Referring to the The Athenes*, The Fekmarn*, 
Cheshire seems to apprehend that unless the discretion of the Court in favour of 


1. (1913) P. 130. 3. (1922) 11 LIR. 6. 
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allowing the English action to continue is exercised sparingly, there is a danger that 
foreign merchants will lose faith in the efficacy of arbitration clauses. It may be 
that, according to Cheshire, that case went to the verge of the law. While Courts 
are certainly expected to use their discretion judicially and on proper grcunds 
keeping in view the balance of convenience and the ends of justice, the exercise 
cannot be guided by the prospect of the danger apprehended by Cheshire. The 
consideration is more from the stand point of justice than to ignore the necessity 
to hold the parties to the contract as to the forum for adjudication. 


The Fehmarn case, is nearer to this case, for, it was concerned with a foreign 
jurisdiction clause identical to what appears in this case. It applied the rule of 
onds of justice to sustain an English action notwithstanding the ree jurisdiction 
clause binding between the ce to the dispute. The view"was also based on the 
balance of convenience. o Court of Appeal in Macksnder v. Feldta A.G.,%, 
declined the English jurisdiction. But in doing so it was obviously led by the pecu- 
liar facts of the case. The defendant there had already started proceedings in 
accordance with the foreign jurisdiction clause which did not appear to be unjust 
or inconvenient to the parties and the stakes involved were considerable unlike in 
this case. Lord Denning, M.R., however, recognised : 


“ But although there is jurisdiction to give leave, it is a matter of discretion as to 
whether it should be granted.” 

Ha also says later on in his judgment: 

“ The foreign jurisdiction clause is a positive 5 Sage by the underwriters 
that policy is governed exclusively by the Belgian law. Any dispute under it 18 
to be exclusively subject to Belgian jurisdiction. That clause stil] stands and is a 
strong ground why discretion should be exercised against leave to serve out of the 
jurisdiction.” 

This observation taken by itself may ibly give the impression that his decision 
was solely rested on it. But obviously cbservation was made in the course of 
repelling an argument shat certain nondisclosure on the part of the assured struck 
out the whole contract. I should think rather that the decision of the Master of 
Rolls was induced not solely by the consideration of giving respect to the contract 
entered into by the parties but also the other circumstances, particularly the 
pendency of the defendants suit in the Belgian Court and also the fact that a large 
stake was involved in the dispute. 


It did not also appear that there were circumstances which would make it 
unfair or inconvenient to the plaintiffs in England to face the Belgian Court. 
Diplock, L.J., in dealing with the- tion whether an agreement which would be 
illegal under the English law is void under the contract, observed. 


‘©The prima facis rule of English conflict of laws more liberal in this respect 
than many Continental systems is that the proper law of a contract is that system 
of law which the parties themselves agreed regulate the legally enforcable 
rights and duties to which their agreement gives rise.” 

But having said that, he went on to say: 


“ The Belgian Courts are not only a convenient forum for its resolution; they 
are the forum to which both parties agreed to submit.” 


That gives the basis of his decision. In my viow Mackender v. Feldia, A.G.4, 
is not against the proposition that local enforcement of a foreign jurisdiction clause 
is discretionary. The Court of Ap in that case definitely found the Belgian 
Courts were the convenient forums for the parties. Reference was made before me 
to M/s. L. T. Socisties v. M/s. Lakshminarayan*, Lakshminarayanan v. G. G. D? 
Esportazions*, and N. G. Insurance Go. of India v. A, S. A. Kcmpagni*, but each of them 
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was decided on its facts relating to the balance of convenience and ends of justice, 
These cases have all kept in view that Proposition in approaching the particular 
circumstances and in giving effect to or not the foreign jurisdiction clause. 

In the instant case, I have no hesitation in taking the view that the balance of 
convenience as well as the ends of justice tend towards sustaining the jurisdiction of 
the Court of Small Causes to entertain and dispose of the suit. The cleim is so 
small that it would be unrealistic and unfair to drive the respondent to resort to 
the Russian Courts. The New trial judges have narrated that the petitioner has 
their local accredited ts in Madras. Further there seems to be no insuperable 
difficulty in eollecune the neces facts and the law applicable to enable the dis- 
posal of the suit at Madras, 


The petition is dismissed with costs. 
RM. — Petition dismissed, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction.) 
PRESENT :—Mr, Justiaz A, ALAGIRIBWAML, 
Prof. A. Sankaranarayanan -. Petitioner” 


De 
The University of Madras by vice-Chancellor and another .. Respondents. 


Madras University Act PIT of 1928), sections 16 and 29 as anunded by the Madras Uniner- 
sity (Amendment) Act, 1966—Madurai University Act and Statutes of ths Madras 
University, Chapter 19, section 10 and new siatute 11—Intsrpretation—Revister o 
graduates containing names of persons residing in ths University area for fios years only 
and not for life—No express poe to frams statutes retrospectivelg—Pomer to frams 
restrospechve statutes if could be implied, 


The petitioner, a resident of Madurai and a graduate of the Madras University 
was elected as a member of the Senate by the Registered Graduates in the election 
held in 1964. In 1966, the University of Madurai came into existence with iuri 
diction over the Districts of Madurai, Ramanathapuram, Tirunelveli and Kanya- 
kumari. Under old settion 10 of Chapter Ig ofthe statutes of Madras U. iversity, 
the petitioner was entitled to have his name in the Tegister of graduates of the 
Madras University for life. Under sub-rule (3) of the new section 11 (a) graduate 
secking enrolment should be ordinarily resident within the University area, 1.4. 


uates in the Madras University or in the alternative to restore the same in 
register of graduates? 

Held : While the Senate may be the islature of the University it isnot a 
Legislature as normally understood. The power of the Senate of the Madras 
University to frame statutes under sections 16 and 29 of the Madras University 
Act, 1923, 18 analogous to the rule-making power conferred on the executive in 
various statutes to frame rules and regulations in furtherance of the objects of 
the statutes under which they are framed. Such Power to make rules and regula- 

ions, 18 quite often given under specific heads. But sometimes it is generally 


and regulations may be framed. But that does not mean that in framing such 
rules and regulations retrospective effect can be given. 


But a power to frame laws retrospectively need not necessarily be ress, 
It could oven be implied. From a reading of the Madras University (Amendment) 
Act, 1966, in conjunction with the Madurai University Act, it is clear that the 


~ 
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intention of the Legi was that a new register of graduates was to be prepared 
by the Madras University as well as by the Madurai University, that the register 
was to consist of graduates residing within the Madras University arca, that the 
register was not to consist of persons whose namics were not to be for life, but only 
for five years, and that the new register of graduates, was to contain the names of 
tes of any University whatsoever provided they were resident within. the 
areas of the respective Universities, The old state of the law and the intention 
behind the amendment carried out by the Legislature being thus clear there is 
no difficulty in holding that even if the substitution of the old chapter 19 and old 
statute 10 of the statutes of the Madras University by the new chapter 19, and 
new statute I1, were in the nature of retrospective subordinate legislation, it is 
permitted by implication of the new legislation. . p 
Petition under Aritcle 226 of the Constitution of India, praying that in the 
circumstances stated therein, and in-the affidavit filed therewith, the High Gourt 
will be pleased to issue a Writ of Mandamus forbearing the respondents from removing 
the Petitioner’s name from the register of graduates in the Madras University or in 
the alternative to restore the same in the register of graduates, 


G. Ramaswamy, for Petitioner. 
V. K. Tiruvenkatachari for C. N. S. Ghengaloarayax, for 1st Respondent. 
The Government Pleader, for and Respondent ` 


The Court made the following 
OrDER— Til 1966, the Madras University had jurisdiction over the whole of 
the State of Madras. In that year the University of Madurai came into existence 
with jurisdiction over the District of Madurai, Ramanathapuram, Tirunelveli and 
Kan i, I shall hereafter refer to this area as the Madurai University area 
and the rest as the Madras University area. _Gonsequent on the exclusion of a 
rtion of the area which was formerely within the jursidiction of the Madras 
niversity, certain amendments were made in the Madras University Act. It is 
the consequence of those amendments that has given rise to this Writ Petition. 


Under section 16 of the Madras University Act 1923 the Senate, which is 
the supreme governing body, has power to make statutes and amend or repeal the 
same. Under section 29 of the Act the statutes may provide among other matters 
for the maintenance of a register of registered uates. ‘‘ Registered graduates ”, 
had been originally defined under clause (k) of section 2 as graduates registered 
under the Act or the Indian Universities Act, 1904. This clause was amended 
in 1966 to read, “ Registered Graduate ” means a graduate registered under this 
Act. In pursuance of this power, the Senate had made a number of statutes. 
Chapter 19 of those statutes deals with elsctions to the authorities of the University. 
Part CG of that Chapter deals with elections conducted by the University and 
section ‘10 (1) of that part provides that the syndicate shall maintain a Register in 
which any graduate of the University who became eligible for a degree in any 
faculty be entitled to have his name entered and retained subject to certain 
provisions and. it also provides that the graduate concerned shall apply in the 
prescribed form to the egistrar and pay a consolidated fee of rupees five, which 
will entitle him to have his name entered and retained in the register for life. After 
the passing of the Madras University Amendment Act, 1966, consequent on the 
constitution of the Madurai University, the whole of Chapter 19 above referred to 
was substituted by a new chapter and a new section II took the place of the old 
section 10. 

. . It provides that the Registrar shall maintain a register on which any graduate 
of any statutory University in the territory of India who has been a graduate for at 
least three years and of any University in the territory of India shall be entitled to 
have his name entered and retained for.a period of five years, subject to the condition 
that in either case he has been ordinarily resident.in the Madras University area. 
Sub-rule 3 of that rule provides that a Graduate seeking enrolment should be ordi- 
narily resident within the University area, is, within the State of Madras except 
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the Districts of Madurai, Ramanathapuram, Tirunelveli and Kanyakumari. It 
will be noticed that while formerly only graduates of the Madras University were 
entitled to have their names entered in the register of graduates and to have their 
names retained in that register for life, the new rule provides that any graduate of 
any University can apply for and be included in the Register of graduates but 
that will be only for five years at a time, Even this is subject to the condition that 
they must reside within the Madras University area. In the previous rule there was 
no requirement that a Madras University graduate should necessarily be a resident 
in the Madras University area in order to enable him to be inchided in the register 
of graduates of the Madras University. 


The petitioner is the principal and professor of Mathematics of a Tutorial 
College at Madurai. Heis a uate of the Madra: Univers ty. He was elected 
as a member of the Senate by the iegistered graduates in the election held in 1964. 
The period of a member of the Senate so elected is normally three years, He 
alleges that he wanted to stand for the fresh election to the Senate and'was told 
that his name was not in the electoral roll and he could not, therefore, stand for 
the election for the membership of the Senate. He has, therefore, filed this writ 
petition for a writ of mandamus ages the Madras University to forbear from 
romoving his name from the register of graduates in the Madras University or 
in the alternative to restore the same in the register of grauduates. 


The main, if not the sole function of the register of graduates is to constitute 
an electorate for the se of clecting a proportion of the members of the Senate 
of the University. The petitioner’s contention is that by the latest amendment of 
its statutes by the Madras University, he has been deprived of his right to continue 
on the register of graduates of the Madras University for life as also of his right to 
stand for election as a member of the Senate of the Madras University. -It must be 
mentioned that in the Madurai University Act a provision was made similar to 
that introduced in the Madras University Act by the Madras University Amend- 
ment Act, 1966, providing for a register of graduates consisting of graduates of any 
University who may be resident within the Madurai University area. If the conten- 
tions of the petitioner that his name should be continued on the register of graduates 
of the Madurai University were to bo accepted, it would mean that he would be 
entitled to have his name included in tho register of graduates and to stand for 
election to the Senate from the Registered Graduates constituency of both Univer- 
sities. On the other hand the graduates who may be resident in the Madras 
University area would not be entitled to have their names included in the register 
of graduates of the Madurai University or to stand for election to the Senate of the 
Madurai University. Of course, if the relevant statutory provisions produce such 
a result, they would have to be given effect to notwithstanding that it may confer 
an extra advantage on persons whose names were found in the old register of gradu- 
ates of the Madras University. 


The argument on behalf of the petitioner is as follows: Under old section 10 
of Chapter 19 of the statutes of Madras University, the petitioner was entitled to 
have his name in the register of uates of the Madras University for life. The 
new section 11 (which corresponds to the old section ro) takes away his vested 
right of having his name continued in that register and also his right to stand for 
elections to the Madras University. This amounts to retrospective legislation. 
The power of the Senate of the Madras University under section 16 read with section 
29 of the Madras University Act to make statutes is a power of subordinate legisla- 
tion. No subordinate legislation can have retrospective effect unless the statutory 
power under which such subordinate legi lation is framed specifically enables 
retrospective effect being given to the subordinate legislation. There is no such 

wer specifically found either in section 16 or in section 29 enabling the statutes 
being given retrospective effect, ‘Therefore, it should be held that notwithstandi 
the provisions of new Chapter 1g of the statutes of the Madras University, the ol 
register of graduates of the Madras University should be held to continue and the 
petitioner’s name also should be held to continue on that register. 
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This contention is sought to be supported by a reference to Craies on Statute 
Law, 6th edition, page 386 where the following passage occurs: . 


“ A statute is to be deemed to be retrospective which takes away or impairs 
any vested :ight acquired under existing laws, or creates a new obligation, or 
imposes a new duty, or attaches a new disability in respect to transactions or 
considerations already past.” 


At page 387 is found a reference to the Judgment in Bardo v. Bingham’, where it 
is stated that the general rule of law undoubtedly being, that except there be a clear 
indication either from the subject-matter or from the wording of a statute, the statute 
is not to receive a retrospective construction. 


In answer to this contention Mr. V. K. Thiruvenkatachari appearing for the 
Madras University contends that the power granted to the Senate of the Madras 
University to frame statutes under sections 16 and 29 of the Madras University 
Act is general, that it is not subject to any conditions, that the Legislature has given 
complete discretion to the Senate in rerpect of the framing of statutes and that it 
was open to the Senate to lay down any standard or criteria for the inclusion of any 
graduate or exclusion of any graduate from the register of graduates of the Madras 
University, and that the Senate which conferred such rights on the graduates, whose 
names it placed on its register of graduates could by-the same t ken take away -their 
names from the register and there is nothing to prevent it from doing so. 


In In the matter of G. A. Natesan and K. B. Ramanathan’, a Bench of this Court in 
relation to this very University stated the position with regard to the general scheme 
of the Act in the following terms: 

“The general scheme of the Act and the regulations to be framed would 
appear to be this, that the Senate should be the legislative and the Syndicate the 
executive Government of the University, the powers of the Senate being subject, 
in certain matters, to the control of the Government, that the Senate should 
pass general rules in the form of regulaticns under section 25 of the Act of 1904. 
and that the Syndicate should deal with the administration of specific matters and 
the application of the regulations to them. It is, I think, further clearly involved 
that the syndicate should exercise its functions subject to and in confoimity with 
the regulations and from that I think too it necessarily follows that a pioceeding 
of the Syndicate which is contrary to the regulations would be invalid,-and that 
the Syndicate cannot adopt measures or pass resolutions, or whatever «lsc they 
may be termed which would be in conflict with or effect a modification of the 
existing regulations or bring about a result, such as by the Act is reserved to the 
Senate to effect by the passing of a regulation. This, as I say, seems to be a 
clear deduction from the general scheme of the Act”. 


Emphasis is placed on this statement of law wherein the Senate is referred to as — 
the legislative Government of the University and it is contended that there are no 
restrictions on the powers of this Legislature, that the action of the Senate in substi- 
tuting a new Chapter 19 in place of old Chapter 19 and a new section 11 in place 
of the old section 10 is y the exercise by the University of this legislative power 
upon which there are no restrictions and in making the substitution above referred 
to the Senate was only exercising its legislative power and the right to continue on 
the register of graduates for life which was conferred on any graduates by the legis~ 
lature of the University could be taken away by that very Legislature and such 
exerc st of power cannot be questioned on the ground that it is subordinate legis- 
lation whch bas been given retrospective effect. I am afraid this argrment cannot 
be ted. While the Senate may bo the Legislature of the University it is not 
a Legislature as normally understood and its powers are strictly limited by what is 
conferred on it by the statute. I consider that the pc wer of the Senate of the Madras 
University to frame statutes under sections 16 and 29 of the Act is analogous to- 
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the rule making power conferred on the executive in various statutes to frame rules 
and regulations in furtherance of the objects of the statutes under 16 which they are- 
framed. Such power to make rules and regulations, is quite often given under speci- 
fic heads. Bu’ sometimes it i- gen rally given without referring in particular to. ny 
of the purposes for which such rules and regulations may be framed. But that does. 
not mean that in framing such rules and regulations retrospective effect can be given. 
I find it difficult to t the argument that no retrospective effect has been given 
in this case or that the ate was a ed exercising legislative power. Uzxder the 
old statutes of the Madras University, the registered graduates had the light to have 
their names continued in the register of graduates for life ard, therefore, to stand 
for the elections of the University. There is no doubt that that right has been taken 
away by the new statutes. In framing the statutes, the Senate of the Madras Univesity 
sity is only exercising the powers of making subordinate legislation and if the support 
for the validity of the new statutes is to be found only in the argument that the Ser ate 
is the Legislature of the University and its powers are unlimited and thatit can 
take away the rights which it conferred by another legislative enactment 
subsequently the Madras University is bound to fail, 

Mr. Thiruvenkatachari referred to Halsbury’s Laws of England, Third Edition 
Volume 13, page 708, para. 1442 and page 714, para. 1452. Tne statement of law 
in para, 1442 is as follows: 

“ The Constitution, functions, and privileges of Universities are governed by the 
terms of their instruments of foundation, or by Acts of Parliament. In so far as. 
there can be said to be any general law relating to Universities or their Colleges,. 
it belongs, strictly speaking cither to the law of corporations or to that of charities. 
The statutes and instruments of foundation relating to mdividual Universities do 
in fact, however, result in producing characteristics capable to some extent of 
cla sification. 

A University usually consists of a Chancellor, a body of graduates, and students. 
Its Government is usually provided for by the creation ofa council or senate, which 
acts as the executive and has an initiative in such legislation as the university is 
empowered to carry out, sometim:s subject to the Queen in Council, sometime 
with the further assent of Parliament.” 

In the latter ph it is stated “the legislative body of the Univesity of 
Cambridge is the Senate. The Council of the Senate offers to the Senate proposals. 
for confirmation or rejection.” Ido not think that these two statements of law in 
Halsbury’s Laws of England can help the respondent. I have alieady deal: with 
the argument that the Senate should be deemed to be the legislative body of the 
University. Even in regard to the stztement of law found in paragraph 1442 1eferred 
to above, Mr. Thiruvenkatachari was not able to point out any case where a oor- 
poration was held capable of making subordinate legisla dons of a retrospective 
character. i 

From this point of view his reference to Schedule VII, List II, entry 32 of the 
Constitution of India, which chibs Universities and Corporations together cannot Le 
of much help. I asked Mr. Thiruvenkatachari as well as the learned Government 
Pleader, who was appearing in support of the stand taken by the University, to point 
out any case where an authority making subordinate legislation is jn pursuance of an 
authority conferred on it by a statute was held entitled to give retrospective effect to 
such subordinate legislation is in the absence ofa ific power in the statute itself to 
do so. They were not able to point out any such instances. 


Mr. Thiruvenkatachari referred to the decision of the Supreme Court in Jn re 
The Della Laws Act (1912)1, where at pages 766 and 767, the Supreme Court dealt with 
the argument that the doctrine delegate potestas non potest delegare cannot apply ‘o act ons 
of Legislatures and if these Legisla’ures delega‘e powers o some other au hority to 
make rules or regulations or authorise the execut ve Government to enforce laws 
made by them or other Legislatures wholly or in part and with or without restric- 
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tions or modifications, the Legislatures are perfectly competent to do so. The 
dearned Judges went on: 
> “When a leg slative body passes an Act it has exerc’sed its legislat've function. 
_ The essent als of such function are the determination of the legislative policy and 
- its formulation on as a rule of conduct. These essentials are the charactersitics of 
a islature by itself, - It has nothi to do with the principle of division of 
- powers found in the constitution of the nited States of America. Those essentials 
‘are preserved when the Legislature specifies the basic conclusions of fact, upon 
“ascertainment of which, from relevant data, by a designated administrative 
agency, it ordains that its statutory command is to be effective. The Legislature 
having thus made its laws, it is clear that every. detail for working it out and for 
- carrying the enactments into operation and effect may be done by the Legislature 
or may be left to another Subordinate agency or to some executive officer. While 
- this also is sometimes described as a delegation of legislative powers, in essence it 
- 4s different from delegation oflegislative power which means a determination of the - 
legislative policy and formulation of the same as a rule ofconduct. I find that the 
word ‘delegation ’ is quite often used without bearing this fundamental distinction 
dn mind. While the so-called delegation, which empowers the making of rules and 
ions, has been recognised as anci to the power to define’ legislative 
policy and formulate the rule of conduct the important question raised by the 
‘Attorney-General’ is in respect of the right of the Legislature to delegate rg te 
lative functions strictly so called,” 


‘Again at page 770 after referring to the casa of The Queen v, Burat, Their Lordships 
<quoted from the judgment of Markby, J., in that judgment which was to the- follo- 
oemet, ee 
‘The Indian Legislature has powers expressly limited by the Act of the Imperial 
Parliament which created it, and it can, of course, do nothing d. the limits 


‘intended to have, plea powe of legislation as large and of the samo nature 
as those of Parliament itself........... ` If what has been done is legislation, within 
the general scope of the affirmative words which give the power, and ifit violates 

' «no express condition or restriction by which that power is limited...... it is 
not for any Court of justice to inquire further, or to enlarge constructively those 
conditions and restrictions.” .- . 


As I already pointed out while the Senate may be the Legislature of the University, 
it is in no sense as legislature as ordinarily understood and it was not exercising legis- 
lative power in making the statutes but was only exercising the power of subordinate 
legislation which is referred to by their Lordships of the Supreme Court in the extract 
quoted earlier, wherein their Lordships pointed out that the legislature having made 
its law, it is clear that every . detail for working it out and for carrying the enact- 
iments into operation and effect may be done by the Legislature or may-be left to 
another subordinate agency or to some executive officer, It is in that sense the 
detail tor working it out has been left to the subordinate agency, that agency in this 
“Mr. Thiruvenkatachari referred to the decision of the Supreme Court in Rajnarain 
Singh v. The Chairman, Patna Administration Commities, Patna and another3, where at 
age 298, Bose, J., set out within a short compass the conclusions of the Supreme 
Gourt +) the earlier cases but this does not in any way add to the strength of the argu- 
ments already noticed. Thus, the contention of Mr. Thiruvenkatachari that the Se ate 
of the Madras University is a Legislature and that within the scope of its legislative 
power, it was competent to pass such legislation as it chose and, therefore, even tho 
the new statutes framed by it might be retrospective in effect, it could be upheld, has 


OE 
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Mr, Thiruvenkatachari then contended that the right of the petitioner to have 
his name coutinued on the register of graduates of the Madras University was not a 
right which has been taken away by the new statutes. He referred to the decision in 
Director of Public Works v. Ho Po Sang}, where the Privy Council held that in the’ case 
before them the aggrieved party cannot be said to have a right under the repealed 
ordinance and he had no more than a hope that a certificate would be given. The 
present case cannot be equated to that case because the p titioner had his name in 
the register of graduates and if elections were held as they were bound to be held once 
in three years, he had a right to sand for election. Tne main purpose, if not the 
only purpose, is already indica ed of the preparation of he regis‘er of grava‘es is to 
cons 1:ute an electorate which will elect a certain number of members to the Senate. 
Therefore, the petitioner did have a right wh.ch was taken away by the impugned 
statute. 


I consider, however, that the validity of the new Chapter 19 and new statute 11 
in that Chapter could be upheldon another ground. A pow r to frame laws 
retrospectively need not necessarily be express. It could even be implied. In Craies 
on Statute Law, 6th Edition at page 391 it is pointed out: p 


“ Ifitis a necessary implication from the language employed that the Legislature 
intended a particular section to have are ive operation, the Courts will give 
it such an operation”. “ Baron Parke”, said Lord Hatherley in Pardo v. Bingham, ? 
did not consider it an inva iable rule that a statute could not be retrospective unless 
60 expressed in the very terms of the section which had to be construed, and said 
that the quest on 'n each case was whether the Leg]: lature had suffic ently expressed 
that intent on. In fact, we must look to the general scope and purview of the 
statute, and at the remedy sought to be appl’ed, and consider what was the former 
state of the law, and what it was that the Legislature contemplated.” ....In Mair 
v. Stark*, Lord Selborne said: “Their Lordships, of course, do not say that there 
might not be something in the context ofan Act of Parliament, or to be collected 
from its language, which might give to words prima facie prospective a larger opera- 
tion, but they ought not to receive a larger o tion unless you find sc me reason 
for giving it........ In all cases it is deattable to ascertain the intention of the 

ture. He went on: “ Words not requiring a retrospective operation, so 
as to affect an existing statute prejudicially, puget not to be so construed”; 
but in Reynolds v. Ait-Gen, for Nova Scotia‘, it was held that this rule did not extend 
to protect from the effect of a repeal a privilege which did not amount to an accrued 
right | 
I think it is plain from a reading of the Madras University (Amendment) Act, 1966 
in conjunction with the Madurai University Act that the intention of the legislature 
was that a new register of graduates was to be prepared by the Madras- University 
as well as by the Madurai University, that the register of graduates of the Madras 
University was to consist of graduates residing- within the Madras Univesity area 
that the register of graduates was to consist not of-persoris-whose names wire to be on 
it for life, but only for five y ars, and that the new register of uates was to con- 
tain the names of graduates of any University whatsoever provided they were resident 
within the arras of the respective universities. The old state of the law and the 
intontion behind the amendment carried out by the legislature being thus clear there 
is no difficulty in holding that even if the substitution of the old Chapter 19 and old 
statute 10 the statutes of the Madras University by the new Chapter 19 and new 
statute 11 were in the nature of retrospective subordinate legislation, it is permit- 
ted by implication of the new legislation. i 
PEN 54-A (1) of the Madras University (Amendment) Act, 1966 provides 
as Ws : 


“ Every person ordinarily resident in the State of Madras except the area com- 
- prising the revenue districts of Madurai, Ramanathapuram, Tirunelveli, and 


—— a 





1. (1961) A.C. 901. ; 3 Sean ISAC 384, 388 
2, (1870) L.R. 4 Ch. Appl. 735, 740. 4. (1896) A.C. 240, 244. 


558 TAE MADRAS LAW JOURNAL REPORTS - [1970 


Kanyakumari, who—(i) has been for atleast three years a graduate of any univer- 
sity in the territory of India ; or (#) is a regi graduate of any Univ: rsity 
in the Territory of India, shall be entitled to have his name entered in the register 
of graduates maintained under this Act for a period of five years on payment of 


such fee and subject to such conditions as may be prescribed by the Statutes. 
(2) All applications for registration under sub-scctions (1) shall be sent to 
the Registrar together with the prescribed fee and such proof of qualifications 
as may be prescribed by the Statutes. 
(9) The Registrar shall, on receipt of an application made under sub-section 
(2) and after ing such enquiry as he deems fit, enter in the i¢gister of gradu- 
ates the name of the applicant. 


(4) Every person whose name has been entered in the register of graduates 
under sub-section (3) shall be entitled to have such entry renewed ev ry five 
years On application made in that behalf to the Registrar within such time, in 
such manner and on payment of such fee as may be prescribed by the Statutes,” 

Section 56 of the same act is as follows : 


“ The Statutes, Ordinances and Regulations in force at the time of commence- 
ment of this Act shall continue to be in force until they are replaced by Statutes 
Ordinances or Regulations framed under the said Act as amended by this Act.” 


‘Thus, what has beon done by the new statutes introduced by the Senate of the Madras 
University is only to carry into effect the purpose of rections 54-A and 56 above 
referred to. The Legislature has specifically expressed its intention that the register 
of graduates was to contain names of persons only for five years and not for life and 
that the old statutes in force at the commencement of the amending Act shall continue 
to be in force only until they are 1eplaced by statutes made under the amending Act. 
Therefore, the Senate of the Madras University was competent under the amended 
Madras University Act to frame the new statutes pi agree g the register of graduates. 
It has carricd into effect only the intenment of Act. Itis not correct to say 
that this has to apply only to the future. Where the old act was silent with regard to 
the persons who were entitled to have their names in the register of graduates and 
the period for which they were entitled to have their names on their register, the new 
statute has clearly laid down that only graduates who were residents in the Madras 
University area that were entitled to have their names entered in the register of 
graduates and that for a period of five years only. There is a clear intention to 
make a complete change and, therefore, the statutes of the University should be held 
to be valid. I hold, therefore, that there are no merits in this writ petition and it is, 
accordingly dismissed, There will, hc wever, be no order as to costs. 

V.M.BK. — Petition dismissed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
PRESENT :—M_r. Justiog K, S, PALANIsWAMY, 

G. Pula Reddy, Specialist in Quality Sweets, Abids Circle, 

Station Road, Hyderabad, A.P. .. Applicanr® 

De 

The Indian International Trade and Industries Fair, 1968, 

Madras, India by its Executive Secretary, Shenoynagar, 

Madras-31 .. Respondent, 
Madras Court-fees and Suits Valuation Act (XIV of 1955), scheduls IT, Article xı (11) (n)— 

Applicability—Fudges Summons on the Original Sids of the High Court for filing an 

arbitration agreement into Court and refer the dispute to an arbitrator—Court-fee payable— 

Nature of applicahon. 

It is no doubt true that Article 1 (11) (a) of Schedule-IT ofthe Madras Gourt- 

fees and Suits Valuation Act refers to an application under section 14 or section 
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20 of the Arbitration Act. But the Article read as a whole clearly shows that the 
provision is applicable only to cases of applications for filing arbitration awards 
and not to cases of filing an arbitration agreement which has not resulted in an 
award. The quantum of Court-fee payable is based on the value of the subject- 
matter of the award and it is thus clear these could not apply to cases of such 
agreements where there is no question of any value till it is ascertained under 
an award to be passed. - 

Thus there is no specific provision in the Madras Court-fees Act, 1955 for such 
cases. An application of the type cannot also be treated as an original petition to 
attract the provisions of Article r @ (iii) of Schedule II. Hence a Court-fee of 
Rs, 2 as 2 on Ju Summons would be enough on an application under sections 
8 and 20 of the Arbitration Act for a direction to file into Court an arbitration 
agreement and for a reference of the dispute to an arbitrator to be appointed by 
the Court. 

In the matter of an Arbitration agreement dated 28th November, 1967 and as 

contained in the Indian International Trade and Industries Fair, 1 Madras 
(India), Rules and Regulations(as amended on 18th June, 1966 and 16 September, 
1960). l 

Vedantham Srinivasan and V. Aravamudam, for Applicant. 

The Court made the following 

ORDER. —The question is what is the correct Court-feo payable in this case. 

The pet tioner has taken out this appl.cation as Judges, Summons under sections8 and 

20 of tho Arbitrat on Act, 1940, for adirect on to the respondent to file an arbitration 
agreement dated 28th November, 1967 into Court and for makingan order of refer- 
‘once of the dispute to an Arbitrator to be appointed by this Court. The applicant 
has paid a Court-fee of Rs. 2. The office has pointed out that Court-fee of Rs,-250 
should be paid on the application on the basis that it has been presented to the High 
‘Court as provided in Schedule II, Article 1 (11)(n) of the Court-fees and Suite Valua- 
tion Act. This view does not appear to be correct. The earlier part of Article 1 (11) 
{) no doubt refers to an application under section 14 or an a plication under section 
20 of the Arbitration Act. But the su ent portion refcrs to the value of the 
subject matter of the award as the criterion for a decision on the question of Court-fee. 
If the value of the subject-matter of the award does not exceed Rs. 5,000, the Court- 
feo payable is Rs, 15. If such value exceeds Rs. 5,000 but does ` not exceed RW. 
Rs, 10,000, the Court fee payable is Rs. 100, and if such value exceeds Rs. 10,000, 
the Court-fee payable is Rs. 250. From this it is manifest that the Legislature has 
intended that Court-fee is payable upon the value of the subject-matter of the award. 
But where there is no award, no question of value of the st e of the award 
arises. In a case where there is only an agreement, which has not resulted in an 
award, the latter part of the Article is not attracted and the applicant who merely 
wants an arbitration agreement to be filed into Court cannot be called upon to pay 
Court-fes upon any value which is yet to be ascertained under the award to be 
passed, 


Under the Court-fees Act of 1870 there was Article 18 in Schedule IL which 
dealt with applications under section 14 or section 20 of the Arbitration Act. Under 
that Article, a Court-fee of Rs. 15 was payable upon such an application either for 
direction for filing an award or. for an order for filing an agreement when it was 

ted to a District Munsif’s Court or a City Civil Court. But if it was presented 
in a District Court or a Sub-Court, the Court-fee payable was Rs. 100. Inre- nacting 
this provision in Schedule IL Article 1 (11) (m) of the Act of 1955, the Legislature 
made some additions. But in making the additions, the matter was not made clear. 
Though the Article, as re-enacted, is intended to apply to acase of an application 
for filing an award and also to a case of an application for filing an agreement, the 
subsequent portion of the Article covers only a case of an award, and no provision 
is made as to the Court-fee payable on a application made only for the purpose 
of filing an agreement. As pointed out above, where the matter is only in the 
stage of agreement, there is no question of the value of the subject-matter of the 
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- award. In this view,the language of Schedule II, Article 1 (11) (n) requires suitable 
amendment. Unless all the conditions laid' down in that Article ar satisfied, a 
mere application for filing an agreement cannot be brought within its ambit. This 
being only a Judge’s Summons, the petitioner has paid Rs. 2 as Guurt-fee. This 
application cannot also be called an Origina} Petition so as to attract the application 
of Schedule II, Article 1 (J) (i/)-requiring payment of Rs. 20 as Court-fee. The 
Court-fee of Rs. 2 on the Judge’s Summons appears to be suficient. - 


RM n ` Order accordingly. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mnr.. Justice P.S. KAILASAM AND Mr, Justice K.S. VENRATARAMAN, 
Veeral alias Kanal ... Appellant.* 
“Criminal Trial—Oral confessions—Evid:ntiary valus. 3 
Penal Cods (XLV of 1850), section 302—Charge of causing ‘death of new born child by strangu- 
lation with umbilical cord—Nature of medical. evidence required—Conclusiveness of 
tical epidence, | | 
It is well-settled that oral confessions which are not reduced to writing will have 
to be very carefully assessed before they can be acted upon. 
[While the two judges agreed that in the peculiar circumstances of the case the 
accused (who was charged with having caused the death of her new born baby by 
ion with the umbilical cord) would Have to be acquitted giving her the 
bonefit-of doubt, they differed on the question whethir the medical evidence in 
the case conclusively established that tht child was born alive and if so whether 
its death was caused by strangulation of the. neck~ with’ the umbilical cord, 
Kailasam, J., was of the view that the medical evidence was inconclusive. 
Venkataraman, J., differed. 
For a discussion of the nature of medical evidence required and the reasons 
for their respective views sec the ‘judgments of the two judges. ] 
. Appeal against the judgment of the Sessions Judge of the Court of Session of tho 
Coimbatore Division at Coimbatore in Sessions Case No. 196 of the Calendar for 
1968, 11th January, 1969. 
P.M. Sundaram, Amicus Curias, for Appellant. 
The Public Prosecutor, for State. 


The Court delivered the folloing Judgments : 
Kailasam, 7.—The accused Vecral alias Kanal was tried by the learned Sessions 
Judge of Coimbatore for an offence under section 302 of the Indian Penal Code in 
that on gth September, 1968 at about 3 A.M, at Vellaiakinar committed the murder 
-of her new born female child by strangulation with the umbilical cord. The learned 
Judge found the accused guilty of the charge and sentenced her to under go rigorous 
imprisonment for life. In the circumstances of the case, the learned Judge has also 
-made a recommendation to the Government for reduction of the sentence of impri- 
sonment for life to one of rigorous imprisonment for a period not exceeding two 

years. 


The accused was married to one Chinnan of Vellaikinar village. They had a 
son, Palaniswamy. Chinnan died about ten years ago. After her husband’s death, 
the accused left Vellaikinar and went away somewhere, but she came back to 
Vellaikinar about four months prior to the occurrence. On the request of the 
accused, P.W. 1 Deival who has a house in the Harijan colony permitted her to live 
with P.W. 2, K. Chinnal and her daughter in a vacant shed belonging to P.W. 1 
which is immediately north of the house of P.W. 1. Some time before the occurrence 
P.W. 1 came to know that the accused was pregnant. On the day prior to tha 
occurrence, P.W. 1 met the accused and told ker that she (P.W. 1) had heard that 
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the accused was likely to cause miscarriage of her conception. The accused 
protested and stated that she was not of immoral character and that she would not 
cause any miscarriage, but would go to a hospital and have her delivery attended to. 


According to P.W. 2, on the date of the occurrence, P.W. 2 and her daughter 
took their bed on the pial while the accused slept inside the shed. About first cock- 
crowing time, the accused woke up P.W. 2 saying that she wanted to answer calls of 
nature and asked P.W.g to accompany her P.W.2 and the accused proceeded towards 
the kuttai which is on the south west. On the way, they saw P.W. 4 Muthan-coming 
in the opposite direction, When questioned by P.W. 4 as to where they were 
going, the accused stated that she was going to the tank for easing. Then the accused 
went near the slope of the trnk. A few minutes thereafter, she stated that she was 

ing to deliver a child. P.W. 2, was standing a few feet away. A minute or two. 

ter, the accused delivered a child and the child gave out a cry. The accused then 
snapped the umbilical cord, put it round the child’s neck and tightened it. Then 
there was no noise of the child. P.W. 2 protested at the behaviour of the accused. 
The accused knotted the umbilical cord round the child’s neck. .She then said that 
the child had died, and casa that P.W. 2 may keep silent over the whole 
matter. The accused then a small pit on the tank slope and placed the child in 
that pit. She covered the child with the blouse M.O. 1 belonging to the daughter of 
P.W. 2. A little while thereafter, the accused passed | See and that was also put 
into the pit. The accused then covered the pit with mud. At the request of the 
accused P.W. 2 led her back to her house, and afterwards P.W. 2 went for her wok. 


At about 7 Aat; on gth September, 1968, P.W. 5, Palanal, a girl about 13 
years, was returning home from Karuppan Thottam belonging to one Krishnaswami 
Goundar, after picking flowers. When she passed the Kuttai near the burial 

und, she saw the dead body of a female child on the sloping bund of the tank. 
he ran to the village and informed several people, including P.W. 1, 
Deival about what she saw. P.W. 1 on hearing from P.W. 5 about the dead 
body of the child lying near the slope of the tank, went to the spot and saw the 
child. She found the umbilical cord round the child’s neck. According to her, 
there were contusions on the child’s neck, and there was bleeding from the right 
ear and the tongue was protruding. Suspecting that the child must be that of the 
accused, she searched for the accused, but the accused was not found. Then P.W. 1 
wont to the house of the village munsif, P.W. 11 V. S. Venugopal and gave a state- 
ment Exhibit P-1 at about 10 A.M. In the report, P.W. 1 mentioned that she went 
and saw the child lying dead with the umbilical cord round the neck of the child. 
She further stated that on hearing the information, the accused skulked away and 
was chased and caught hold of by P.W. 10 Chinnan and was produced before the 
shen munsif. In the complaint, it was reported that the accused committed 
murder of the female child by strangulation and thrown it away on the burial ground 
P.W. 11 recorded the complaint of P.W. 1 and obtained her left thumb impression. 
- He would add that while recording Exhibit P-1, P.W. 10 produced the eccused 
before him and he questioned her. According to P.W. 11, the accused wept and told 
- him that she had strangulated the child with the umbilical cord and buried it in 
the slope of the tank, as otherwise the villagers would scold her and drive her out of 
fie vill perfor ganna bint to a child in her state of widowhood. The village munsif 
sent reports to the police and the magistrate. At about 4-30 P.M., lice came, and 
P.W. 15, K. Kanniappan, Inspector of Police saw the dead body of the child in the 
slope of the tank. e accused was produced before him. He arrested her and 
questioned her. He also held inquest over the body of the child. Durirg the inquest 
he examined P.Ws. 1,2, 4,5 and others. P.W.15 then sent a requisition to the 
Sub-Magistrate, Coimbatore for sending the accused to the hospital for treatment 
and certificate. 


P.W. 7, Dr. Krishnamurthi, Civil Assistant Surgeon, Government Hospital, 
Coimbatore admitted the accused in the hospital at 9-50 A.M, on 10th September, 
1968, and referred her to the duty lady doctor P.W.g. P.W. g Dr. Saroja examined 
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the accused and found that she must have delivered a child between 35 to 48 hours 
prior to her examination. 


The dead body of the child was sent by the Sub-Inspector of Police to the hospital 
and P.W.8 Dr. Sug ndhi, the Woman Assistant Surgeon attached to the 
Government Hospital, Sulur conducted the autopsy. According to P.W. 8, m 
this case, the umbilical cord must have been put round the neck of the child and 
knotted after the child’s birth. 


When examined in the Committal Court, the accused stated that it was true 
that she took P.W. 2 with her; but she would state that even at the time of delivery 
of the child, the umbilical cord was wound round the neck of the child. She got 
giddiness and fell on the child, and she did not wind round the umbilical cord around 
the neck of the.child and she also did not kill the child. In the Sessions Court 
she stated that she took P.W. 2 with her, that she went to the tank and felt like answer- 
ing calls of nature, that she sat down and realised that she had delivered and that she 
became unconscious thereafter. She added that she vaguely remembered having 
fallen over the child after it was deliv red. She stated that she would never have 
had the heart to kill the child even if it was illegitimate. She denied having told 
the village munsif that she killed the child. 


The learned Sessions Judge on a consideration of the evidence placed before him 
found that the prosecution had proved its case beyond all reasonable doubt, 
‘convicted the accused under section 302 of the Indian Penal Code and sentenced her 
to imprisonment for life. 


The case for the prosecution is that the child was born alive and that the accused 
‘strangulated it by putting a knot with the umbilical cord round the neck of the child 
and killed it. To substantiate this version, the prosecution relies on the testimony 
of P.W. 2. The prosecution further relies on the evidence of P.W. 11 the village 
amunsif, who states that while he was recording the first inforamation rt fiom 
P.W. 1, P.W. 10 produced the accused before him and the accused confessed that 
‘she strangulated the child with the umbilical cord and buried it in the slope of the 
tank. In addition to the evidence of these two witnesses, the prosecution relies 
on the medical evidence for proving that the death was due to strangulation by the 
use of the umbilical cord the child was born alive. 


Before considering the medical evidence, it is necessary to consider the evidence 
-of P.Ws. 2 and 11, which if accepted would prove that the accused is guilty of the 
charge framed against her. As already stated, so far as P.W. 2 is concerned, it is 
‘common ground that P.W. 2 accompanied the accused to the tank slope where the 
child was delivered by the accused. The accused herself admits the prisence of 
P.W. 2 along with her at that time. The evidence of P.W. 4 that she saw eccused 
and P.W. 2 going together can be accepted. The question is whether the evidence 
of P.W. 2 that the accused delivered the child, that the child gave out a cry and 
immediately the accused snapped the umbilical cord, put it round the child’s neck 
knotted it and the child died, can be safely accepted. It is admitted by P.W. 2 that 
the pregnancy of the accused was known to many women in the village. The accused 
came to the village four months before the date of the occurence and her advanced 
stage of pregenancy was known to the villagers. P.W. 2 also would admit that the 
accused did not take any step to cause miscarriage of the conception, nor did she 
attempt to leave the village and go away. She appeared to resign herself to the 
consequ nces of -her act of folly. On this aspect, the evidence of P.W. 1 is that 
when she questioned the accused about her pregnancy, the accused stated that she 
‘was not of immoral character and that she would not cause any miscarriage of her 
‘conception, but would go to a hospital and have the delivery attended to. P.W. 
‘would say that the accused admitted to her that she was pregnant and apie 
her not to tell this to any one in the village. This evidence is-not in accordance with 
that of P.Ws.1 and 2 who would state that the accused admitted that she was pregrant 
and that she was not going to cause any miscarriage and she would have the delivery 
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attended to in a hospital. Itis therefore clear from the evidence of P.Ws.1 and 2 
that the villagers knew about the pregnancy of the accused and that the accused told 
the persons when questioned that she would not cause any miscarriage ard she would 
join a hospital and have the delivery attended to. In this background, it is not 
possible to come to the conclusion that the accused was determined to kill her child 
when it was born, If P.W. 2 had known that the accused was calling her to help 
her in killing the child, she would be in the position of an accomplice and her evi- 
dence would require corroboration in material paiticulais, According to P.W. 2 
she never expected that the accused would kill the child after the delivery. There is 
no reason for not accepting the evidence of P.W.2 that she did not know that the 
accused wanted to put an end to the life of the child after the delivery. 


The point that has to be considered is wh: ther the statement of P.W. 2 that 
-she saw the accused putting the umbilical cord round the neck of the child and 
strangulating it can be accepted. In cross-examination, it was specifically put by the 
accused to P.W. 2 that the child was born with the vmbilical cord twisted round its 
neck and that it was a still born child. The witness denied the suggestion. But her 
subsequent conduct makes her testimony suspicious. According to her, at the request 
-of the accused, she led back the accused to her house, she w nt away for work. She 
would state that at about 10 A.M, she learned that the villagers had known about 
the killing of the child by the accused and went to the village munsif’s house and 
saw the accused there. She then told the p ople about the accused taking her to 
the tank slope and what followed th-reafter. Strangely enough, the village munsif 
is completely silent about P.W.2 coming to his house and telling about what she knew. 
If only P.W. 2, an eye-witness, had stated what she saw to the village munsif, 
the village munsif would have certainly spoken to it in Court. If P.W. 2 hed given 
ithe information to the village munsif while he was preparing the reports that would 
have found a place in the village munsif’s reports. P.W. 2 admitted that she was 
taken to the police station four or five days after the occurrence and was kept there 
for two days and sent away. She denied that even from Monday evening (that is 
‘the day of the occurrence) she was kept at the station for a week and thereafter sent 
home. There is no explanation for her being detained at the Police Station for two 
days even according to the witness. The conduct of P.W. 2 in not informing the 
villagers and giving a complaint is not explained. Further, herdetentionin the 
Police Station creates a icion that her evidence is not voluntary. The learned 
‘Sessions Judge found that the very fact that P.W. 2 did not go and inform any one 
In the vi about tbe accused delivering a child and killingit would attract a 
certain amount of criticism to the evidence of P.W. 2. In spite of this defect in the 
testimony of P.W. 2, the learned Jucge was prepared to acceptitas the medical evi- 
-dence ‘ clinchingly corrobora‘ed ’ the testimony of P.W. 2. I am of the view that 
T of the evidence of P.W. 2 is justified, and her evidence would not stand by 
d 


The evidence of the village munsif that the accused confessed the crime was 
strongly relied upon by the learned Public Prosecutor. P.W. 11., the village munsif 
would state that the accused was produced before him by P.W. 10 and that when he 
questioned her, she wept and told him that she strangulated the child with the 
umbilical cord and buried it in the slope of the tank. P.W. ro would state that he 
searched for the accused in the shed given to her and as she was not there, he searched 
for her in the village and found her about three furlongs east of the village on the 
toad leading to Saravanampatti. He told the accu ed that she should not leave the 
village without the matter of the child’s death being cleared and brought her to 
the village and handed her over to the village munsif at about 10 asm. In cross 
examination, it wa3 put to the witness that the accused was not going away from the 
village, but was brought from a tea shop. There can be no doubt from the testi- 
mony of P.W. 10 that the villagers suspected foul-play by the accured in the death 
the child and forcibly took her to the village munsif’s house, Taking the surroundi 
circumstances into account, it is very likely the accused would have been subj 
to a near inquisition by the villagers when she was produced before the village munsif. 
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It is also probable that the village munsif suspecting her would. have put some ques- 
tions. In the circumstances, ‘ven if she had made a statement, the voluntary 
nature of that would have to be carefully considered. Itis well settled that oral 
confessions whichare not reduced to writing will have to be very carefully assessed 
before they can be acted upon. Added to that, in this case, the voluntary n:ture of 
the statement, if ever she made one, is also open to doubt. More than all these 
facts, the question whether the accused did make a confession or not has to be con- 
sidered, According to the village munsif, the accused made the confession while 
he was making che report. If the accused had made such a confession before the 
village munsif when he was recording Exhibit P-6, certainly P.W. 11 would have 
included it in Exhibit P-6 or would have at least stated about the confession as an 
addenda to the report. When questioned about the non-inclusion of this . fact in 
Exhibits P-7 and P-8, the village munsif while admitting that he had not mede any 
reference about questioning the accused and about her admitting the guilt, 
did not offer any explanation. The learned Sessions Judge accepted the testimony 
of P.W. 11 as he thought that there was no reason for an independent and respecta- 
ble witness like him to perjure against the accused. Iam unable to accept the arsess- 
ment of the evidence of P.W.11 by the learned District Judge, for, prudence dictates 
that one should be v ry cautious before an oral confession by an accused is accepted. 
For the reasons which I had set out above, I feel that it is extremely | inak to 
pa an reliance on the testimony of P.W. 11 that the accused confessed the crime 
X 


The tion that remains to be considered is whether the medical evidence 
conclusively establishes that (1) the child was born alive and (2) that-its deatb was 
caused by strangulation of the neck with the umbilical cord. c evidence of the 
doctor who conducted the post-mortem, P.W. 8 Dr. Sugandhi, is that she found 
the umbilical cord tied around the neck of the child and contusions and abrasions 
were seen all around the neck with a knot in the umbilical cord on the right side 
of the neck, In her opinion, the child appeared to have died of asphyxia due to 

lation with the umbilical cord. She also was of the view that the child 
would not have been a still born child, and the child must have been alive at the time 
of the birth and it must have died there after due to asphyxia, as otherwise the 
internal organs would not have been in a congested state. She admitted that the 
umbilical cord could have been found round the neck of the child along with the kenos 
-at the time of birth. But in this case, because of the presence of contusions and 
abrasions on the neck of the child, the cord must have been put round the knot 
and knotted after the child’s birth. She further stated that the contusions and 
. abrasions on the cilds’ neck could have teen caused due to some pressure being app- 
lied at the place with human fingers. In cross examination, the doctor admitted that 
there were no nail marks on the childs neck. The doctor arrived at her opinion that 
the child ought to have been born alive from the fact that the internal organs were 
found to be in a congested state. She also concluded that the umbilical cord must 
have been put round the neck and knotted after the child’s birth from the fact 
that there were certain contusions and abrasions in the neck. 


The question arises whether these symptoms conclusively establish that the 
child was born alive and whether death was caused by strangulation by knotting 
the umbilical cord round the neck of the child. A child is considered to be born 
alive when, after complete extrusion from the mother, it exhibits some sign of vitality 
such as for example, activity of the heart, breathing, movement of the limbs, crying, 
etc, Where respiration’is not established, it is essential for a person who was present 
at the deli to give evidence of the complete birth, as well asof the subsequent 
sign of life. (Taylows Principles and Practice of Medical Jurisprudence Volume IT, 
page 115). In this case, as y stated I am not prepared to place much reliance 
on the evidence of P.W. 2 who speaks to the child ' e'ng born alive. In this case, there 
is no attempt to establish respiration. At page 116 of the learned author states that 
it is important to consider most carefully the accepted signs of live birth and to 
discuss the nature and value of the deductions which may legitimately be drawn 
from them. Evidence of life may be drawn from various circumstances such as 
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(expansion of the lung, air in the stomach or bowel), crying, muscular 
movements, circulation and heart-beat, etc. In this case, apart from the oral 
testimony of P.W. 2 that the child cried, which I am not prepared to accept, no 
evidence as to breathing or circulation and heart-beat was deposed to. Evidence 
as to breathing is considered ess ntial, for, several changes are produced in the 
lungs after the child starts breathing when it is born alive. A tabulation is given by 
Taylor as to tha caused to the lungs of the child after a live birth, For 
instance, the volume of the lungs becomes four to six times larger, their margins get 
rounded, the colour changes, air sacs become visible, they contain full of blood 
which is frothy on squeezing, the wight of the lungs increases and the expanded 
areas float in water. Neither the evidence of the doctor nor the post mortem dis- 
closes that any attenticn was paid to these aspects, and there is no mention of the 
lungs t stating that all internal organs were found congested. At page 122 
the learned author points out as follows :— 


“ Another common cause for foetal distress at, and after, birth is cerebral 
damage due to moulding or to encirclement of the neck by the cord causing 
engorgehment of veins.............. These changes, too, may stimulate those 
of asphyxiation, but suspicion must not be maintained ın the face of a reasonable 
natural possibility such as difficult labour.” 


Referring to hydrostatic test, it is pointed out that microscopic examination of the 
lung will be necessary before an opinion can be expressed. The various other 
tests which are prescribed by the medical science to determine whether the child 
was born alive or still born were not performed. The conclusion of Taylor after 
a discussion on the medico legal aspects on this question at page 150 is significant and 
may be extracted: 


“ The conclusions to be drawn from these observations are that if the Courts 
were to insist upon conclusive medical evidence of a separate existence in every 
trial for child murder or infanticide, there would be very tew convictions, except 
where a confession was made by the accused, where the infant was found alive 
but dying, or the crime was committed in the presence of cye-witnesses,”” 


But in this case, the alleged confession by the accused cannot be accepted and the 
evidsnce of the eye witness P.W. 2 is suspect. The medical evidence is not helpful 
since the necessary tests have not been performed, and the data that is furnished by 
the medical evidence, is grossly inadequate. In this state of evidence, it is extremely 
hazardous to come to the conclusion that the child was born alive. 


I will now proceed to consider whether the medical evidence has established 
that the death was homicidal or caused by strangulation of the neck by knotti 
the umbillical cord. To recapitulate, the evidence of the doctor is that she foung 
the umbilical cord tied around the neck of the child and contusions and abrasions 
were secen around the neck and that the knot in the umbilical cord was on the right 
side of the neck. The cord was not found attached to the naval and the doctor was 
of the view that the cord was snapped from the child’s naval after the birth. The 
doctor also did not find any nail marks on the child’s neck. The aspects relied on 
by the prosecution are the presence of a knot in the umbilical cord on the right side 
of the neck, the contusions and abrasions around the neck and the mapping of 
the cord from the child’s naval. The encircling of the cord round the HEA ara not 
uncommon and Taylor reports at page 144, on the authority of Walker, that the 
cord encircles the neck in some twelve per cent of cases, occasionally twice, and 
it has caused death in Many instances, in spite of skilled assistance. Though not 
very common cases have been reported from time to time in which an actual knot 
has been found in the cord. For such knot to occur, the body of the child in its 
movements in wero must have passed through a loop of the cord, forming a knot, 
which may be tightened by its further movements. Taylor again quotes Bardinar 
who found that in ten per cent of cases the cord may encircle the neck more than 
once or be knotted, though these abnormalities are rare. Again at page 172, the 
author states the position thus: 
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. ‘© Where the cord is knotted the possibility of its being a natural obstetric event, 
though not entirely eliminated (for the cord is occasicnally fourd krotted in 
obstetric practice), becomes more remote, and the likelihood of wilful st a: gula- 
tion looms large, unless the cord is knotted several times a wilfull act cannot, 
however, be regarded as proven.” 

Thus, no inference as to homicide can be inferred from the fact that the strar gulation 
was by the umbilical cord. But the knot that is found is rather uncommon ard 
leads to a suspicion that it may be homicide. But the possibility of such a knotting 
due to natural causes cannot be ruled out. 


The snapping of the cord ‘s also not uncommon for Taylor po nts out at page 
145 that in prec p tate labour the cord, ially when very short, may be torn. 
Tne cord may be severed :n other ways, cither by accident or deliberately. Wien 
the cord is used as a strangulating ligature, it may show evidence of havirg been 
handed roughly. In this case, the doctor has not noted any evidence of the ligature 
having been handed roughly. Tne contusions and the abrasions on the neck of 
the child, on which the doctor relied on, do not also conclusively establish that death 
was due to homicide. Marks of finger nails on the neck are not uncommon. 
The learned Author at page 171 finds that in self assisted deliveries the mother may 
claw with the fingers in desperation to get the infant out and have doie with her 
troubles. In this case, there were no nail marks. The doctor P.W. 8 herself 
admitted that the contusions and abrasions on the child’s neck could have been 
caused due to some pressure being applied at that place. This may be at the time 
when the delivery took place or even due to the :ncircl m nt of the cord. The 
author finds that when a child is born with the umbilical cord round the neck, it is 
not uncommon to find injuries on the neck. At page 156, the author quotes an 
instance where the cord was coiled three times around the neck, passir g under the 
right armpit; and upon removing it, three parallel discoloured depressi ns were 
distinctly marked, These extended completely around the neck and corresponded 
to the course taken by the coils. Much reliance cannot therefore be placed on the 
presence of contusions and abrasions on the child’s neck. 


The snapping of the cord is relied on by the prosecution as a very strong cir- 
cumstance indicating violence. The doctor has found that the skin in the abdomen 
was found to have been peeled off and hence according to her, it is quite Jikely that 
the cord was snapped from tbe child’s naval after the birth. Whether the sy apping 
of the cord was accidental or deliberate, the doctor has not offered any opinion. 
As already pointed out, the snapping of the cord by accident cannot be ruled out. 
In the circumstances, I am unable to place any reliance on the fact that contusions 
and abrasions were found on the neck of the child or that the cord was four d snapped. 
Considering the medical evidence as a whole, I am of the view that it is far too 
inconclusive to find, that death was due to strangulation by intentionally tying 
the umbilical cord on the neck of the child. Having rejected the alleged confession 
of the accused as spoken to by P.W. 11, and the oral evidence of P.W. 2, and having 
found the medical evidence inconclusive, I am satisfied that the conviction of the 
accused cannot be accepted. The accused is entitled to the benefit of doubt, and 
should be acqvitted. I would allow the Criminal Appeal, set aside the conviction 
and the sentenco imposed on her and set her at liberty. 


Venkataraman, 7.—I agree that the appellant will have to be acquitted, but 
I would put my reasoning on some aspects in a different form. At the outset I 
agree with my learned brother that it is unsafe to act on the testimony of P.W. 11 
that the accused made an extra-judicial confession of the murder. If the accused 
had made such a confession, P.W. 11 would have referred to it in his forwarding 
report. 


So far as the evidence of P.W. 2 is concerned, it seems to me that even when 
she left the house along with the accused, she knew that the accused cted to 
deliver a child and wanted to dispose it of. In this view of the matter P.W. 2 would 
be in position of an accomplice and that is also the view of the learned Sessions 
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Judge. The reasons for my view are these. P.W. 2 admits that jous to that 
night she had not accompanied the accused for her answering of nature and 
that during nights they wculd answer calls of nature even at places rear their house. 
Actually the evidence of the Circle Inspector of Police (P.W. 15) shows that the 
place where the dead body was buried was about a furlong from the shed of the 
appellant. Ifit was merely for answering calls of nature, P.W. 2 would have asked 
the accused why it was necessary to go so far. P.W. 2 no doubt states in chicf 
examination that the tank was the usual place where they would go for answering 
calls of nature, since water was available there. Obviously P.W. 2 would be inte- 
rested in suppressing the fact that she was an accomplice, aid therefore gave such 
ovidence in chief examination. Further, it is difficult to believe that the appellant 
had taken M.O. 1 the blouse belonging to P.W. 2s daughter without the knowledge 
of P.W. 2. It may be noted that the cross-examination on behalf of the accused 
was that P.W. 2 has taken M.O. 1 on coming to know that the accused had developed 
labour pains. Really the whole cross-examination proceeds on the basis that it 
was P.W. 2 who killed the child and wanted to foist the blame on the accused and 
therefore did not inform anybody. Her conduct in not informing the vill of 
what the accused did, according to her, till 10 a.m., fits in which the view that P.W. 2 
is really in the nature of an accomplice. She was kept at the police station for two 

. If he was a mere innocent witness, why should she have been kept at the 
police station for two days? 

My learned brother thinks that the medical evidence has not conclusively esta- 
blished that the child was murdered and that we cannot rule out the possibility of 
the child having been born dead with the umbilical cord round the neck, With 
great respect, I am, however, inclined to differ fom my learned brother on this 
aspect. It seems to me that the evidence of P.W. 8, that the child died of asphyxia 
due to homicidal strangulation with the umbilical cord, must be a ted. The 
doctor gave three reasons in support of the conclusion; (1) contusiors and abrasions 
were seen all a ound the neck with a knot in the umbilical cord on the right side 
of the neck; (i) on dissection she found the subcutaneous tissues in the neck to- 
be ech; mosed; (i) the internal organs were congested. It seems to me that the two 
facts, Piz., the presence of contusions and abrasions around the neck, and echymosis 
of the subcutaneous tissues in the neck prove violence and pressure at that place.. 
Those circumstances, taken along with the congestion of the internal organs and the 
remoteness of the possibility of the child being born dead with the umbilical cord 
around the neck with a knot at the time of the birth are sufficient to show that 
death was due to homicidal violence and strangulation with the umbilical cord and 
pressure with hands. Though the doctor is not positive, she also says that, because 
the skin of the abdomen was found to be ed off, it was likely that the cord was 
snapped from the child’s naval after the birth. Modi at page 374 of the Fifteenth 
edition (1985) states: 

“ Strangulation.—This is also a common form of child murder. During the 
act of strangulation far greater violence is used than necessary, and severe marks 
of abrasions and contusions with extravasation of blood in the soft tissues are 
usually found on the neck.” 

Lower down he says: l 

“ Rarely, the natural folds of the skin in the neck of a fat child may resemble 
the cord marks caused by a: but in that case no marks of abrasions 
or any extravasation of blood will be visible on the neck.” 

These passages support the evidence of the doctor that death was due to homi- 

cidal strangulation. 

Smmularly Taylor at page 172 of the Twelfth edition states: 

“ “ Marks of encirclement by the umbilical cord are seldom clear cut, for the 
cord is soft and its ‘weave’ or ‘twist’ of vessels too easily flattened by the 
pressure of tightening to cause a visible pattern on the skin.” 
This again suggests that, where contusions and abrasions are present, as in thecase 
it is not a case of natural death by encirclement of the umbilical cord prior to birth. 
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Apart from the medical ev'dence itself, we cannot ignore the other pieces of 
circumstancial evidence in the case which go to show that it was not a case of the 
child being born dead w.th the umbilical cord around its neck with a knot. I 
the first place, the circumstances of the case taken as a whole clearly : that 
the accused and P.W. 2 went to the tank knowing that there would be delivery 
goon, and intending that the child when born should be disposed of Under the 
circumstances, it seems to me to be too good a coincidence to be true that the 
child was born dead with the umbilical cord around the neck, relieving the accused 
and P.W. 2 of the necessity of killing the child. Again, if the child was born dead 


buried the child, but to have called somebody to witness the fact that the child 
was born dead with the umbilical cord around the neck in order to divert the 
unjustified suspicion which might otherwise fall on them of their having murdered 
the child. Actually neither P.W. 2 nor the accused opens her mouth till when the 
matter came to light otherwise by the disco of the corpse by P.W. 5 and the 


we cannot completely rule out the possibility of P.W. 2 herself having played 
more active part than what she would allege and, in fact, having been primarily 
insttumental for the death of the child. The accused herself might have been 
‘ie exhausted because of the delivery of the child and P.W. 2 might have taken 
the active part in murdering the child and disposing it of. One can no doubt 
ask whether on th’s line of reasoning the accused would not be guilty, by invoking 
section 34, Indian Penal Code, of having shared with P.W. 2 the intention to murder 
the child. But the answer to this question is that that is not the case with which 
the prosecution came forward and it would be unfair to the accused to convict her 
on such a basis when she had no notice at all of such a case. Under such circum- 
stances it would not bo proper or even legal for the Gourt to alter the conviction of 
the appe lant unde section 302 into one under section 302 read with section 34, 
India Penal Gode. 
It is in this view of the matter that I agree that the appellant will have to be 
acquitted. l 
V.K, EET - Appeal allowed. 
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ü; - 
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Authority undsr section 57 (3) of ths Motor Vehicles Act—Initial jurisdiction totally 
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and the Regional Transport Authority is not competent to grant stage carriage 
i permits for more carriages than fixed under section 47 (3). This means that 
order under section 47 (3) is a condition precedent to the exercise of power under 
soction 48 (1) read with section 57- Particularly, the proviso to section 57 (3) 
_ contemplates an order under section 47 (3) prior to the reception of applications 
for permits, The limit under section 47 (3) cannot be decided in, 
' or simultaneously with the proceedings under section 57 (3), the object of which, 
is to select the best out of rae: beeen while section 47 (3) proceedings 
are devoted to a determination of ceiling for grant of stage carriage permits 
in a region, area or route. There is also the further indication in the opening words 
of section 48 (1) that any ‘ permit issued for a- stage carriage can only be 
subject to the provisions of section 47 (3), which means not only the limit fixed 
under section 47 (3), cannot be exceeded, but without fixation of any limit, the 
wer to grant permits under section 48 (1) cannot be exercised. “If | follows 
Ake that any question related to fixation of limit under section 47 (3) cannot 
be within the purview of section 64 (1). 


Since without a prior order under section 47 (3) no application for a it 
could be entertained for notification under section 57 (3), the absence of such 
an order goes to the root of the jurisdiction of the Regional Transport Authority 
to oxkercise its powers under section 48 (9 read with section 57. The point as 

- to such an,absence of a prior order could be raised at any stage of the proceedings 
under section 57 (3), or thereafter, and its admissibility at any further stage, 
should not be dependent on re tations in that regard having been 
- mado in time under section 57 (9).. cases like this,.where initial jurisdiction 
1s totally wanting because of the absence of an earlier order under section 47 (9), 
High Court in the exercise of the discretion, will not be prepared to ignore the 
ground merely on the basis that it had not been taken at the earlier stages, and 
allow an order to continue in force, although it was made without jurisdiction. 


Appeal under Clause 15 of the Letters Patent against the order of the Honour- 
able Mr. Justice Ramakrishnan, dated 4th July, 1968 and made in the exercise of 
the Special Original Jurisdiction of the High Court in Writ Petition No. 2377 of 
1968 presented under Article 226 of the Constitution of India to issue a writ of 
certiorari calling for the records connected with Appeal Nos. 1875, 2018 and 2018 of 
1967 on the file of the Additional State eed E E Tribunal, Madras, and 
quash the judgmont dated 11th June, 1968 and in the said Appeal Nos. 1875, 
2013 and 2018 of 1967. : 


V. K. Thirivenkatachari for’ C. Romaswemi and M. Kalyanasuadaram, for 
Appellant. 


N. G. Krishna Iyengar and S. Varadachari, for 1st Respondent, 
The Government Pleader, for 2nd Respondent. 
The Order of the Court was made by- 


Vesrasweami, C.F.—This appeal is.from a judgment of Ramakrishnan, J., dig- 
missing the appellants petition under Article 226 of the Constitution to quash an 
order of the second respondent, Additional State Trənsport Appellate Tribunal, 
Madras. The Regional Transport Authority, Coimbatore; out of 42 applicants, 
selected the ap t for grant of a stage carriage permit to ply an additional bus 
on the route Pollachi to Tiruppur (via) Kamannickanpalayam and Palladam. 
Three of.the disappointed applicants preferred appeals to the second respondent, 
which allowed them and remitted the matter to the Regional Transpor: Authority, 
for baag proceeded with in accordance. with law. 'The first respondent, which was 
one of the applicants, had raised a preliminary objection 1o the introduction of an 
additional bus on the route, on the ground that it was_not given additional trips | 
for its existing buses, and that further a new route bus had also been introduced 
between Erode and Pollachi (via) Tiruppur. The Regional Transport Authority, 
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repere the objection on the view that there was need for introducing moro number 
of buses on the route eanne g the important commercial centres, Tiruppur and 
Pollachi, and that ‘a grant of further permit on the route was considered necessary. 
It would appear that there were already six permits on the route. In the appeal 
filed by the first respondent, it, however, urged for the first time, a different objection 
that the Regional Transport Authority, without making a prior order under section 
47 (3) of the Motor Vehicles Act, limiting-the number of stage carriages for which 
permits would be granted on the route, had no jurisdiction to proceed with the 
applications under section 57 (3) of the Act. The second respondent accepted the 
objection as valid, and it was on this sole ground, it allowed the ap remitting 
the matter as aforesaid. The propriety of this view- of the second respondent is 
impeached by the appellant. As the same point is said to arise in a number of 
other petitions pending disposal in this Court, we have permitted arguments to be 
addressed to us not merely by Counsel in the appeal under consideration, but also- 
other Counsel interested on the point. l l i 


© Though the Tribunal’s conclusion seems to be supported by ahundant autho- 
rity, as we shall notiċe presently, Mr. Thiruvenkatachari, contends that it went 
no further than holding that where a limit had been fixed under section 47 (3), 
the Regional: Transport authority, while considering applications under section 57 
3) would be bound by it under the proviso to the sub-section, and should summarily 
ismiss the applications if a further grant of permits would transgress the limit. 
On that view of the decided cases, he has submitted that section 47 (3) contemplates 
fixation of the maximum limit of the number ofstage carriages generally or-of any 
specified type for which stage carriage permits may be granted in the region or in 
any specified area or on any specified route within the region, that the limit so 
fixed is of a general character not affecting or preventing consideration, subject 
to the general limit fixed, of the question of, adequacy . of transport service 
already existing on a specified route, or in the region, or in specified area, and that, 
therefore, where there has been no limit fixed under section 47 (3), for.a route, area 
or region, there is no bar to grant of permit under section 48, subject of course, to 
the question of adequacy. On the other hand, it is pressed upon us that the 
Regional Transport Authority,. cannot proceed unless a limit had been fixed 
er section 47 (3) before a notification under section 57 (3). On this submission, 
hibition has been asked for ina petitions agains the Regional Transport Authority 
Fom proceeding further without a prior order under section 47 (3). On the other 
view of the matter, orders of the Tribunal are sought to be quashed in. certain 
other cases where the tribunal had itself taken the point relating to section 47 (3) 
and set aside the orders of the Regional Transport Authority, granting a permit, 
or where it had the objection based on section 47 (3) raised in appeals filed before it 
by unsuccessful applicants who raised the question either for.the first time or 
not. If the controversy were res integra, it would have been necessary for us to 
embark on an elaborate consideration of it. But out of deference to the arguments 
presented before us, we shall first notice the relevant statutory provisions. . 


Chapter IV of the Motor Vehicles Act is devoted to the control of transport 
vehicles. After providing for necessity for permits for use of any vehicle in a public 
place, and for power of the State Government to control road transport and to issue 
orders and directions to Transport Authorities as well as for setting up of hierarchy 
of Transport Authorities, sections 45 and 46 state as to whom an application for 
permit should be made, and what particulars it should contain. Scction 47 (1) 
directs that in considering an application for a stage carriage permit, a Regional 
Transport Authority should have regard to the matters specified in clauscs (a) to (f) 
and also any representations made by the persons indicated. Among the matters 
to be so kept in view, are the interests of the public generally, and the adequacy of 
_ other passenger transport services operating or likely to operate in the near 

future, whether by road or other means, between the places to be served, as well as 


~ 
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the benefit to any particular locality or localities likely to be afforded by the 
service. A stage carriage permit should’ be refused, as directed by sub-section (2) 
if the time table furnished showed that the provisions as to speed limits prescribed 
by the Act were likely to be contravened. Then come sub-section (3): 


‘' A Regional Transport Authority, may having regard to the matters mentioned 
in sub-section (1), limit the number of stage Carriages generally or of any specified 
type for which stage carriage permits may be granted in the region or in any 
specified area or on any specified route within the region.” 


Section 48 empowers a Regional Transport Authority to grant 4 stage carriage 
permit on an application made to it. Butsucha grant shall be subject to the pro- 
visions of section 47. The procedure for applications, and granting permits, has 
been prescribed by section 37. An application may be made at any time. But 
there should be an interval of not less than six weeks between the making of the eppli- 
cation, and the date on which the permit is desired to take effect. Sub-section (3) 
requires notification of the applications or their substance in the prescribed manner, 
with a notice of the date before which representations might be made, and of the 
time and place at which the applications and.representations received would be 
‘ considered. This sub-section has a proviso: 


~ “* Provided that, if the grant of any permit in accordance with the application 
or with modifications would have the effect of increasing the number of vehicles 
operating in the region,or in any area oronany route within the region, under 
the Class of permits to which the application relates, beyond the limit fixcd in that 
bebalf under sub-section (3) of section 47 or sub-section (2) of section 55, as the 
case may be, the Regional Transport Authority may summarily refuse the appli- 
cation without following the procedure laid down in this sub-section.” 


2) is analogous to section 47 (3) except that it relates to public carrier’s permit. 


to section 50, of a contract carriage permit. Section 54 provides for an application 
for a public carrier’s permit, and section 55 (1) contains matters which the Regional 
Transport Authority should take into account in considering such. an application. 
Subject to section 55, a Regional Transport Authority may grant a public carrier's 
permit. The orders contemplated under sections 48, 51 and 56 (1) are ad hoc so 


- 
. 


to speak, in nature, and are related to particular grants of permits on applications 


made therefor, and the grants made on a selection basis after taking into account . 


the relevant statutory considerations mentioned by the statutory provisions and 
subject to the limits fixed under section 47 (3) and 55 (2). Order fixing limits 
undér sections 47 (3) and 55( 2) are not related to any particular application for 
any kind of permit, but are of a general character, though in making such orders 
the Regional Transport Authority is directed to bear in mind the matters specified 
by sections 47 (1) and 55 (1) which include not merely public interest in general, 
but also the adequacy. But“ eee arty "in the context of sections 47 (3) and 55 
(2) should be understood, as we think, not in the context of granting particular 
applications for permits, butin a general way so as to prescribe the maximum number 
of permits that may be granted in a region, area or any ified route within the 
region, for stage carriages generally, or stage carriages of any specified type, or of 
transport vehicles generally or transport vehicles of any specified type. The 


SNR ` ; THE MADRAS LAW JOURNAL REPORTS - .- [1970 


approach to the consideration of adequacy cannot, therefore, be the same in consi- 
dering grant of permits on a route, or for an area as for fixing the limit, which is 
indicative of the maximum number of stage carriages, or public carricrs generally 
of any specified type for which permits may be granted in the region or area or on 
A ‘fied route a3 a whole. When a limit is fixed under section 47 (3) or 55 (2) 
it should be adhered to by the Regional Transport Authority in granting permits 
because of the proviso to section 57 (3). If tof a permit will be in excess of 
the limit fixed under section 47 aes 55 (2), the Regional Transport Authority 
should summarily refuse the application therefor, without notifying it. So far 
there is no difficulty, But where no limit has been fixed under section 47 G or 
section. 55 (2), is it required that there should first be such a fixation of limit efore 
reception or notification of an application for a permit? Mr. Thiruvenkatachani, 
says that the answer should be in the negative. He submits that the ea 
words of sections 48 (1) and 56 (1) read with the proviso to section 57 (3), sho 
not, and cannot be construed as expressly or by implication ing any such require- 
ment. If a limit has been fixed under sections 47 (3) or 55 (2) of the maximum 
number of permits that could be granted in any region, area or route, and if the 
permitsfor which applications have been made are within such maximum, no dif- 
culty may arise, though even in such cases, the question of ad cy may be open ' 
‘before the Regional Transport Authority which may think, on the representations 
made before it, that notwithstanding the maximum fixed, transport facility already 
existing in the region, area or on the route was adequate or sufficient, and no grant 
of further permits was necessary. It was-urged that the position can be no diffe- 
rent if a limit has not been fixed under section 47 (3) or 55 (2), and there is nothing 
in the opening words of sections 48 (1) and 56 (1) read with section 47 (3), 55 (2) 
and the proviso to section 57 (3), which points to a requirement that the noti cation 
-of applications under section 57 (3) should be receded by an earlier order either 
under section 47 (3) or 55 (2) as the case may be. Ona careful consideration of, 
tbe argument, in our view, it is not possible to say thatit is without force. Our 
attention has been invited to the structure of section 50 which seems to assist the 
contention. But the construction which Thiruvenkatachari wants us to place, 
as aforesaid, on the relative statutory provisions is not open to us in view of the well 
settled authorities to the contrary. The formidable difficulty in the way of Mr. 
“Thiruvenkatachari’s argument is the structure of the relative statutory provisions 
and their interrelation. Particularly, the proviso to section 57 (3) contemplates an 
order under section 47 (3) prior to the reception of applications for permits. ‘The 
limit under section 47 (3) cannot also be decided in, or simultaneously with 
the proceedings under section 57 (3), the object of which is to select the best ont of 
-competing applicants, while section 47 (3) proceedings are devoted to determination 
of the ceiling for grant of stage carriage permits in a region, area or route. There is 
also the further indication in the opening words of section 48 (1) that any permit 
issued for a stage carriage can only be subject to the provisions of section 47 (3), 
-which means not only the limit fixed under section 47 (3), cannot be exceeded, but 
-without fixation of any limit, in our view, the power to grant permits under section 
48 (1) cannot be exercised. Logically, therefore, grant of permits first, and then 
fixation of the ceiling next or simultancously, will not be permissible. It follows 
further that any question related to fixation of limit under section 47 (3) cannot be 
-within the purview of section 64 (1). The point as to adequacy will be relevant, 
as the proceedings under section 57 (3) wil] be subject to the limit fixed of the number 
of stage carriages for which permits can be granted in a region, area or on a route. 
“This view of the effect of the relevant provisions of the Act is abundantly supported 
‘by authority. 


In Abdul Mateen v. Ram Kailesh1, which was concerned with the Motor Vehicles 
Act as amended by Bihar Act XXVII of 1950, the Supreme Court, after referring 
-to the related sections held : . : 





1. (1963) 3 S.C.R. 323: ALR. 1963 S.C. 64. - 
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“ The scheme of the Act therefore is that a limit is fixed under section 47 (3) 
and the applications received are dealt with in the manner provided by section 57 
and permits can be granted under section 48 subject to the limit fixed under section 
47 (3) ”. 


The Court earlier pointed out that, although the power to fix a limit under section 
47 (3) and the power to grant permit under section 48 (1) following the procedure 
prescribed by section 57, are vested in the same Regional Transport Authority, 
nevertheless, fixation of any limit or its modification is not a matter for consideration 
when the Regional Transport Authority is dealing with an actual grant of permit 
under section 48 read with section 57, for, at that stage what the Regional Transport 
Authority has to do is only to choose between various applicants who may have made 
applications under section 46 read with section 57. The Court proceeded to say : 


“That in our opinion is not the stage where the general order passed under 

section 47 9) can be re-considered for the order under section 48 is subject to the 

visions of section 47,which includes section 47 (3) under which a general order 
imiting the number of stage carriages etc., may have been passed.” 


That was å case of a new route in respect of which applications were invited. for 
grant of two stage carriage permits. Two of the applicants were granted each a 
permit. One of the unsuccessful applicants who bad. failed before tbe ae 
- authority, took the matter in revision to the State Government of Bihar. ile 
declining to interfere with the appellate order, the State Government considered 
that an additional service could be allowed on that route, and that would add to 
the facility provided for without affecting the efficiency of existing service, and on 
that view, granted a permit to the petitioner beforeit. Another disappointed appli- 
cant who moved the Government to exercise its revisional powers, but failed to get a 
Paa a writ petition before the High Court challenging the order of the 

ister for Transport. The High Court held, and its conclusion was upheld by the 
Supreme Court, that the State Government had no power when dealing with an 
application under section 64-A to increase the number of permits to be granted from 
two ie by the Regional Transport Authority) to three, and quashed the order of 
the Government granting the third permit. Dealing with the contention that there 
were no limits fixed by the Regional Transport Authority, and, therefore, it 
was open to the State Government to increase the number of permits from two to 
three, the Supreme Court held, again agreeing with the High Court, that the route 
being a new one, it should be deemed from the notification calling for applications 
for two permits that the Regional Transport Authority had fixed the limit at twos 
In expressing that view, the Supreme Court stated : 


_ “It may be conceded that it may not be generally ible to conclude from 

the number of vacancies shown in an advertisement of this kind that that is the 
number fixed under section 47 (3) by the Regional Transport Authority. There 
is. however, in our opinion, one exception to this general rule, and that is 
when a new route is being advertised for the first time. 


In the case of a new route it is clear that the Regional Transport Authority 
must have come to some conclusion as to the number of stage carriages which 
were to be permitted to operate on that route and the advertisement would only 
be issued on behalf of the Regional Transport Authority calling for applications 
for the number so fixed. 


Otherwise, it is impossible to understand in the case of anew route why the 
advertisement was only for two vacancies and not (say) for four or six. 


Whether the advertisement is with respect to an old route the fact that the 
advertisement mentions a particular number of vacancies would not necessarily 
mean that that was the number fixed under section 47 (3) for the number fixed 
ae | be much more and there, may be only a few vacancies because a few permits 
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Jaya Ram Motor Service v. Sri S. Rajarathinam and others}, substantially acccptcd the 
view in Abdul Mateen v. Ram Kailash?, as to the scheme, scope and effect of sections 
47,48 and 57. The Regional Transport Authority, Ramanathapuram, had in that 
case decided earlier to introduce a new bus route, and called for applications for a 
permit. While considering the applications under section 57 (3), it modificd its 
earlier decision and decided to refuse all applications on the ground that there was 
no longer any need for any such permit. The Supreme Court held that the order 
of the RegionalTransport Authority was contrary to its previous order passed under 
section 47 (3). On an examination of the Scheme of the Act, tke Supreme 
ö ; 


“ Therefore, aare 1 envisages two stages of the inquiry; (i) the fixing ofthe 
number of permits er section 47 (3) and (i) the consideration thereafter 
of the application for grant of a permit and the representations, if any, by the 
persons mentioned 10 section 47 (I)esterrssss sendoei titas tons den acesee 
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Therefore, once the limit is fixed, if the grant of an application does not have the 
effect of exceeding that limit the only question before the Authority would be 
whether the applicant if a person fit to be granted the permit or not in the - 
light of the matters set out in sub-section (1) ofsection 47. The question of the 
number of permits to be granted, having been already canvassed and decided | 
cannot become the subject at that stage of any further controversy. This is 
lear from the fact that section 48 (1) which empowers the Authority to-grant or 
refuse to grant the permit starts with the words ‘subject to the provisions of section 
47. Itis therefore clear that the Authority has first to fix the limit and after 
having done.so, consider the application or representation in connection there- 
with in accordance with the procedure laid down in section 57”. 


The question in Lakshmi Narain Agarwal v. Stats Transport Authority, U.P.*, was 
whether a revision lay under section 64-A against an order under section 47 (3) 
which was answered in the affirmative. The Supreme Court declined to accept as 
valid the view of the State Transport Authority that the only way to question the 
order under section 47 (§) was by means of a representation to be made under 
section 57 (3), and in case the representation was rejected, the representator would 
have a right of appeal before the State Transport EERS Tribunal. The High 
Court had dismissed the writ petition to quash that order on the view that an existing 
operator had no say in the matter of determination of the strength on a route under 
section 47 (3), and it was in the discretion of the Regional Tranrport Authority to 
determine the strength on a route, after considering various matters enumerated in 
clauses (a) to (f) of sub-section (1) of section 47. Since the High Court also consi- 
dered that the order under section 47 (3) was a good one on its merits, it did not 
think it necessary to decide whether a revision lay under section 64-A against an 
order under section 47 (3). The Supreme Court was, for the purpose of the case, 
unable to say that no existing operator could be aggrieved against an order made 
under section 47 (3), and felt that it would depend on the facts and circumstances 
of each case. The importance of Lakshmi Narain Agarwal v. State Transport Authority 
U.P.*, lies in the fact that in 'effectit held that an order under section 47 (3) could not 
be questioned in proceedings under section 57, but only by way of revision under 
section 64-A. In Baluram v. State Transport Authority, Madhya Pradesh‘, the Scheme 
of the sections under consideration was reviewed over again. The actual decision 
there was that once a ceiling has been fixed under section 47 (3), it could not be 
exceeded while considering applications under section 57, because the modification 
ofan order under section 47 ih was not within thescope of the power of the Regional 
Transport Authority when it was dealing with grant of permits under section 48 
read with section §7, for, at that stage what the Regional Transport Authority had to 
do was but to choose between the various applicants who may have made applica- 
SS EU Ea AE ea OP RE SS 
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tions to it under section 46 read with section 57. ‘The Court expressed its view in 
the following manner :— f e ii 


“In our opinion, that is not the stage where the general order passed under 
section 47 (3) can be re-considered, for the order under section 48 is subject to the 
visions of section 47 which includes section 47 (3) under which a general order 
imiting the number of stage carriages etc., may have been passed. In other 
words, in exercising its power under section 57 the Regional Transport Authority 
is only considering whether the applications made before it are to be granted or 
not, and has to choose between various applicants where there are more applicants 
than the number of vacancies which might have been advertised or there are 
more applicants that the number limited under section 47 (3). The Scheme of 
the Act therefore is that a limit is fixed under section 47 A and the applica- 
tions received are dealt with in the manner provided by section 57 and permits 
can be granted under section 48 subject to the limit fixed under section 47 (3). 
The view that we have eypressed is borne out by the decision of this Court in Abdal 
Maten v. Ram Kailash Pandey}, wherein it was held that where a limit has been 
fixed under section 47 (3) by the Regional Transport Authority, and thereafter 
the said authority proceeds to consider applications for permits under section 48 
read with section 57, the Regional Transport Authority must confine the number 
of permits issued by it to those limits and on an appeal or revision by an aggrieved 
person, the appellate Authority or the Revisional Authority must equally be 
confined to the issue of permits within the limits fixed under section 47 (3). In 
our opinion, the principle of this decision applies to the present case where the 
materials facts are almost similar in character.” 
On that view, the order of the State Transport Authority, was quashed. ’ 

In R. Obliswoami Naidu v. The Additional State Transport Appellate Tribunal, Madras?, 
which was decided by the Supreme Court in February, 1969, the Scheme of 
the sections was again considered. .This was a case ofa new route, and there was no 
prior order under section 47 (3). The appelant before the Supreme Court, 
applied to the Regional Transport Authority, Coimbatore for a permit to ply a 
stage carriage ‘on the route. The application was published under section 57 (3). 
Certain operators made representations against the application on the ground that 
there was no need to grant a stage carriage permit for the route. The objection 
having been overruled, the appellant was granted a permit. An appeal 
against the order was allowed by the Additional State Transport Appellate Tribunal, 
on the view that the procedure adopted by the Regional Transport Authority wes not 
in accordance with law, in as much as it had failed to determine the question of the 
need for a service in that route before entertaining the application for stage carriage 
Sa The High Court declined to interfere with the Tribunal’s order, and the 

upreme Court concurred withit. The Supreme Court while reviewing the relevant 
Poan accepted the ratio of Jaya Ram Motor Service v. Sri S. Rajarathinam and others? 
eld : 

** On an examination of the relevant provisions of the Actand the purpose 
behind sections 47 and 57, we are convinced that before granting a stage carriage 
permit two independent steps have to be taken. Firstly there should be deter- 
mination by the Regional Transport Authority under section 47 (3) of the number 
of stage carriages for which stage carriage permits may be granted in that route, 
Thereafter pi Sargent for stage carriage permits in that route should be 
entertained. The Regional Transport Authority is not competent to grant stage 
carriage permits for more carriages than fixed uncer section 47 (3)”. 


This is c’ear authority that without a prior order under section 47 (3), applications 
for stage carriage permits for the relevant route could not be entertained, and the 
Regional Transport Authority is not competent to t stage carriage permits 
for more carriages than fixed under section 47 (3). is means that an order under 
section 47 (3) is a condition precedent to the exercise of power under section 48 (I} 
OO 


"1. (1963) 3 S.C.R. 523: ALR. 1963.8.C.64. 569. 
2 ( 2 8.CJ. 654: (1969) 1 SCW.R. ` 3, (1967) 2 SCWR. 857. 
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read with section 57. Though Abdul Mateen v, Ram Kailash’, was also conccrned 
with a new route, there the Regional ‘Transport Authority concerned started with a 
notification calling for applications for two permits, and the Supreme Court held 
that in such a case it should be deemed that there had been a decision under section 
47 (3) fixing the limit of stage carriage at two. Butin R. Ob&swami Naidu v. The 
Additional State Transport Appellate Tribunal’ there was no such notification calling 

for applications for any specified number of permits. ~ 


In Sri Raja Rajeswari Bus Service v. Regional Transport Authority, Scuth Arcct?, 
e Bench of this Court expressed the view : ` 


“ Equally it will be open to the objector to state, where no limit has been 
fixed, that the route is well served or the condition of the'road is such that more 
buses cannot ply on the road, etc., all germane and relevant considerations under 
section 47 (1). Such reprerentations can quite properly find a place in the repre- 
sentations made, when called for, under section 57. The rule that whcre an 
inquiry under section 47(3) is necessary,it must precede the di of applications 
for permit on their merits, docs not preclude the raising of germane objections 
and relevant representations within the time prescribed, Once the objection 
raised and representations made, call fcr a determination under sccticn 44 (9), 
under the rulings it is incumbent upon the Regional ‘Transport Authority to take 
proceedings under section 47 (3) first before embarking upon the merits of the 
applications under section 57. 


If by this observation, the Division Bench meant that even where there is no pnor 
order under section 47 (3) applications for stage carriage permits on a route have been 
filed and are notified, and an objection is raised and found to be well-founded as 
to the absence ofa prior order under section’47 (3), it would be open to the Regional 
Transport Authority to take prdoceedings- under section 47 (3) separately, while 
keeping the proceedings under section 57 (3) pending and before embarking upon 
the merits of the applications, we are of the view that such a procedure would go 
against the tenor of tie view of the Supreme Court in R. Obliswami Naidu v. The Addi- 
tional State Transport Appellate Tribunal, Madras and others, that first there should be 
an order under section 47 (3) and only thereafter applications fcr grent of stage 
carriage permits could be entertained. ‘The right course in such cases would be to 
dismiss the applications in limine on the ground that there had been no prior order 
under section 47 (3), and not keep the applications pending in order to await an 
order under section 47 (3). 
ıt is then contended for the a lant that asthe objection based on the absence 
ofa prior order under section 47 (3) had not been raised before the Regional Transport 
Authority, neither the appellant before the Tribunal could be permitted 
to raise it before it for the first time in the appeal, nor would it be right for the Tribunal 
itself to take up the point and allow it on that und. In cur vicw, as we have 
held that without’a prior order under section’ 47 (3) no application for a permit could 
be entertained for notification under section 57 (3), the absence of such an order 
goes to the root of the jurisdiction of the Regional ‘Transport Authority to cxercise 
its powers under section 48 ( ia read with section 57. We, are, therefore, of 
the view that the point as to such an absence of a prior order could be raiscd at any 
stage of the proceedings under section 5 57 (3), or thereafter, ahd its admissibility 
at any further stage, should not be made dependent on representations in that 
regard having been made in time under section 57 (3). The. representations con- 
templated by section 57 (3) pertain to matters specified in clauses (a) to (f) 
of section 47 (1), particularly those which bear on the selection ot rival applicants 
fora permit. Onccit is clear that section 47 (3) proceedings are di fferent from, and 
independent of proceedings under section 57, and the latter would proceed ‘only 
with reference to a prior order under section’ 47 7 (3), it follows that the representations 
and especially the question of adequacy in the context of selection of a proper 
operator for grant of a permit, cannot relate to considerations on which a decision 
1. 1963) 38. CR. 523 : ALR. 1963 S.C. 64, 1M.LLJ. 201 : LLR- 2 
PR: 2 S.CT. 634: (1965) 1 SCW.R 68: AIR DO Mad. 458, OMA 
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as to limit under section 47 (3) is to be taken. Butthatis not to say, where pro- 
ceedings under section 57 (3) have been initiated without-there being a prior order 
under section 47 (3), no representations can be made as to the absence of such a 
earlier order, but only the failure to make such a representation will not conclude 
in further proceedings the question of there having been no earlier order under 
section 47 (3). From the stand point of certiorari, it was urged on the basis of 0.4.0. 
K. Lakshmanan Chetitar v. Commissioner, Corporation of Madras and another, that thè 
point should not be allowed to be taken for the first timein a petition under 
Article 226 of the Constitution. In that case, a Full Bench of this Court held that 
failure to object to jurisdiction before the lower Court was a bar to obtaining a writ 
of certiorari, whether the objection to jurisdittion is based on a pure point of law or 
based on facts which were or should have been within the knowledge ofthe applicant 
during the proceedings in the lower Court. That case was decided long before 
the Constitution came into force, and the position then was that this Court was 
following the practice of the King’s Bench in England in certtorart, and on that 
hypothesis, rules laid down by the English Court in the decided English cases as to 
the scope and limitation of its jurisdiction in certiorari were applied. But that is not 
the case- now, as Article 226 of the Constitution is of a much wider scope and 
confers powers on the High Court to make any direction including writs in the nature 
of certiorari. ‘That was not a case of total want of jurisdiction, and on the facts, the 
Court proceeded on the basis that the objection as to jurisdiction could have been 
taken at the early stage, and the point having not been raised, certiorari could not 
issuc ex dsbito justitiae. No doubt, this Court undoubtedly has discretion in 
certiorari petitions to exercise its power, or in any given circumstances, But in our 
ee in a case like this, where initial jurisdiction is totally wanting because of the 
absence of an earlier order.under section 47 (3), this Court in the exercise of the 
discretion, will not be prepared to ignore the ground merely on the basis that it had 
not been taken at the earlier stages, and allow an order to continue in force, although 
it was made without such jurisdiction. Whether there was a prior order under sec- 
tion 47 {3) does not involve elaborate enquiry into facts, and is easily and 
readily found out. That the first respondent had: participated in the contest for 
the permit before the Regional ‘Transport Authority wipe Taising objection 
of want of a prior order under section 47 (3) did not, therefore disentitle it from 
raising the point in its appeal before the Tribunal. Even ifit had not raised the 
point in such an appeal, but raised, for the first time in certiorari or prohibition, in 
this Court, we would be prepared to entertain it in proceedings under Article.226 
of the Constitution, and it would not be shut out from raising-it. 

One other point is, as to which of the applicants before the Regional Transport 
Authority would be entitled to reconsideration when the matter went back before 
it for disposal pursuant to the remit order by the Tribunal. On this question, we 
are of the view that the proceedings before the, Regional Transport Authority should 
then be confined to only those who were parties to the appeals before the Tribunal, 
and those who failed before thc Regional Transport Authority, but. were content 
pe to prefer appeals would not be entitled to participate any more, in the contest 
or permit, after the remit order. This principle should naturally have to be exten- 
ded to proceedings under Article 226 of the Constitution as wcll. ‘Those disappoin- 
ted before the Tribunal, but did not question its orders by petitions under Article 226, 
or were not parties to proceedings under Article 226, should ‘not be allowed to 
take advantage of an order of this Court in such proceedings and to have a fresh 
opportunity of entering into the contest. Our view on this matter seems to derive 
support from Cumbum Roadways Lid. v. Somu Transport Lid.*. 

An attempt was made before us to show with reference to an earlier traffic 
survey conducted that there was a fixation of limit on the route in question. We 
have verified the records in this respect, but find that there was no order under 
section 47 (3) relevant to the route. The appeal is dismissed with costs. Counsel 
fee Rs. 250. A l - 

V.M.K. — Appeal dismissed. 

1: LLR. 50 Mad.130:51MLJ. 742 17:1 1 M.LJ. B.C) 17: . 3 
2 Gn 1 8.CJ. 31: (1967) 1 An. W.R. (S.C) S, HAEE ET 1366. oe 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr, Jusna K. S. RAMAMURTI. 
T. N. Ramachandra Naidu .. Appellani * 
U. 


T. R. Parameswaran Nair Respondent. 


Transfer of Property Act (IV of 1882), section 108 (h)—Lease of land—Lesses putting up 
supsrstructere—On determination of lease, if lessee does not remove supersirncture, 1t 
becomss part of the land and property of the landlord—No formal transfer or conveyance 
MECESSaTY. 

Transfer of Property Act (IV of 1882), section 111 (e) and (f£)—-Express surrender and 
implied surrender—Scope of. 

Madras Cultivating Tenants Protection Act (III of 1922), sections 3, 4, 9 and 12 and 
Registration Act—Scope of—Tenant to be entitled to rights must continue to bea tenant 
of the land— Tenant. loses the benefit by surrendering possession or entering into a new 
lease——No question of conveyance of superstructure by tenant to landlord, on tenant 
receiving compensation— Tenant merely gives up the right to remove superstructure— 
Declaration by tenant that he is not exercising his right to remove superstructure— 
Document does not require registration—Suit by tenant for declaration that he is entitled 
to right under the Act—Not maintainable. 


The rights of the landlord and the tenant will have to be determined with 

' reference to the provisions of the Transfer of Property Act and the City "Tenants 
Protection Act, the provisions of the latter Act prevailing wherever there is 
specific provision therein. Under the Transfer of Property Act, when land alone 
is ed, the lessee has no other right over the land except as a lessee and on the 
determination of the lease, the lessor becomes entitled to possession of the land. 
_ Under section 108 (4) of the Transfer of Property Act, on the determination of 
the lease, the lessee whilst in possession of the property leased can at any time 
remove the superstructure which the lessee has put up on the land and leave 
the property in the state in which the lessee received it. The lessee is the owner 
of the building put up by him on the land, and even s0, his only right is to remove 
the superstructure. He has no right to compel the Jandlotd to take the super- 
structure and pay the value thereof. Even with regard to this limited right of 
the lessee to remove the superstructure, there can be a contract to the contrary 
by which the lessee may agree not to exercise his right to remove the super- 
structure with or without any claim for compensation therefor. What is impor- 
tant to notice is that if the lessee doesnot exercise his right to remove the super- 
structure on the determination of the lease, the superstructure becomes part of 
the demised promises and thereafter if the lessee continues in possession as a 
tenant, he will be tenant of the Jand as well as of the building. In other words, 
if on the determination of the lease, the lessee does not remove the superstructure 
it becomes part of the land, and the property of the landlord, without any further 
conveyance or formal transfer of the superstructure from the lessee to the lessor. 


-The right of the tenant under the provisions of the City Tenants Protection 
Act, concerning the superstructure put up by him and the compensation thereof 
are to be found mainly in sections 3 and 4of the Act. The tenant on ejectment 
will be entitled to be paid compensation or the value of the building erected by 
him which shall be determined by the Court in a suit for ejectment filed by the 
landlord and when the landlord makes the payment into Gourt, the amount of 
compensation declared by the Court, the tenant must put the landlord into posses- 
sion of the land with the building. This right of the tenant to compel the land- 
lord to take the superstructure and pay the value thereof is a statutory mght 
conferred upon the tenant under this Act which right, the tenant is not entitled 
to, under the provisions of the Transfer of Property Act. Even so, the tenant 
cannot of his own accord initiate a proceeding compelling the landlord to take 
the superstructure and pay the compensation therefor. . This right to claim com- 
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pensation can be exercised by the tenant only if the landlord initiates a proceed- 
ing to ejectthe tenant. Ina proceeding to eject the tenant, the tenant can exercise 
the option of claiming either the compensation for the superstructure under 
sections 3 and 4 or ask for a conveyance of the landitself as specified in secticn 9 
of the Act after paying the market value determined-by the Court. The diffe- 
rence is the language of section 4 and section g should be borne in mind. Where 
the tenant exercises the option of claiming the compensation for the 
superstructure no conveyance of the superstructure by the tenant to 
the landlord is contemplated. All that’ happens is, the tenant walks out, 
putting the landlord into ion of the land with the building, on 
receipt of com tion, while, where relief is afforded under section 9, 
on payment by the tenant of the price for the land determined by the Court, the 
ord conveys to the tenant the extent of the land for which said price had been 
paid by the tenant and section g (3) also contemplates a regular conveyance 
with stamp duty and registration. The only departure which sections 3 and 4 
make from the provisions of the Transfer of Property Act is that the tenant, under 
the City Tenants Protection Act is entitled to compel the landlord to take the 
cture, but even-so, there is no conveyance of the same to the landlord. 
e Hari act of payment of the compensation makes thesuperstructure a part of 
the land demised as belonging to the landlord. The freedom of- the parties 
to enter into a contractto the contrary within the meaning of section 108 of the 
Transfer of Property Actis, however, controlled bysection 12 of thé City Tenants 
Protection Act. It may now be taken as settled law that any stipulation by the 
tenant to surrender possession of the land with superstructure erected by the 
tenant or to accept as compensation any value other than the value to be deter- 
mined under section 3 of the City Tenants Protection Act, will not be valid and 
in a proceeding for ejectment, the tenant willbe entitled to insist upon either the 
conveyance of the land itself under section 9 or payment of the compensation to 
be determined in accordance with sections 3 and 4 irrespective of any contract 
to the o So long as the tenant is in possession of the property as a lessee 
of the land, the tenant wil] be entitled to the protection under section 12 and 
insist upon his rights under section 3 and 4 or under section g at his option, even 
_ though he had entered into a contract to the contrary. For the tenant to conti- 
nue to be entitled to the rights under section g and 4 or under section g as the 
case may be he must continue to be a tenant of the land. The tenant would 
lose the benefit of these provisions if he subsequently enters into a contract with 
the landlord either by way of entering into a new lease or by actually surrendering 
possession of the pro to the landlord with or without compensation. The 
over-riding right of the protection under section 12 of the Act read with se ctions 
3 and 4 or section 9 as the case may be, would avail the tenant only so ie a 
e continues to be in possession of the land as lessee even though it may be 
the expiry of the lease. What is crucial is his continuance must‘be as a lessce of 
the land. There is nothing in the City Tenants Protection Act which precludes 
a tenant from receiving satisfaction of his rights under the Act outside Court 
before any proceeding is initiated by the landlord. 


The fact that the tenant continues in physical possession of the property 
‘without a break is not decisive. He may continue in possession but yet he may 
be under a different contract of lease cither with regard to the property or with 
regard to the other terms of the tenancy. 


Section 111 (¢) and (f) merely embody the provisions of the English law except 
‘this difference that in the case of an express surrender, in England, it is required 
by the statute to be in writing. An express surrender consists in the yielding 
up of the lessee s interest to the lessor and it takeseffect like an ordinary contract 
‘ 7 mutual consent on the lessors acceptance of this act of surrender of the lessee. 

No technical words are necessary to effect a surrender and any form of words 
which will indicate the intention will be sufficient. In India, for an express 
surrender no. such formality of a writing is necessary and a deed of surrender 
meed not be registered if there are facts de hors. 


Ca 
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The right of the tenant which stems from the statute is merely in the nature of 
a privilege or merely a right to purchase pro which is not immoveable 
property so for as section 9 of the Act is concerned and so far as the rstructure 
is concerned, the right under section g and 4 of the Act is merely a right to compel 
the landlord to pay the-tenant the value therefor and there is no question of a 
conveyance of the superstructure by the tenant to the Jandlord and when the 
tenant agrees to take up compensation either orally or in writing, the tenant 
merely gives up his right to remove the su cture. There is no notion of a 
conveyance involved when the tenant works out his right under sections 3 and 4 
of the Act, the Registration Act does not come into play at all. 


Implicd surrender is a surrender by operation of law which arises by the creation 
ofa new relationship and this is necessarily implicit in the relinquishment of 
possession by the tenant. There is no difference between the Indian Law and 
the English law on this matter. Implied surrender by operation of law is as a 
result of the agreement between the landlord and the tenant that the term shall 


be put an end to followed by a change of possession. A surrender by operation of. 


- law is also implied when the tenant remains in occupation of the promises in a 
right and capacity inconsistent with the rights of the tenant under the prior lease. 
The principle in the same even in the case of a statutory tenancy. e doctrine 
of surrender by operation of law rests on the basic principle that acceptance of 
different and inconsistent interest in the demised promises cannot stand with the 
original lease and is further founded on estoppel which precludes the tenant frcm 
denying the title of the landlord. 


On facts held, the arrangement embodied in Exhibit B-r in’ substance is a 
declaration by the tenant that he is not exercising his right to remove the super- 
structure. Such a document does not require registration. The very fact of 
the respondent becoming a lessee of the superstructure involves a surrender by 
operation oflaw. A tenant is not entitled to maintain a suit for declaration that 
he is entitled to rights under section 3 and 4 or under section 9 of the City Tenants 
Protection Act. | 


Appeal against the Decree of the Additional City Civil Judge, Madres, in 
Appeal Suit No. 350 of 1964, preferred against the decree of the Court of the IV 
Assistant City Civil Judge, Madras in Original Suit No. 1717 of 1962. 


A. Doraiswami Iyer, for Appellant. 
P. G. Menon and O. Radhakrishnan, for Respondent. 
The Court delivered the following . 


Joupomznt.—The defendant who is the landlord is the appellant. About the 
year 1945, the plaintiff became a tenant of the defendant, of a small piece of 
vacant land 47’ x 214 and carried on business in sale of fircwood, to quote his 
own words, ‘‘ after putting up a firewood depot with zinc sheets covering the top and 
the sides and with casuarina poles “but without any foundation nor walls.” The 
plaintiff was paying Rs. 25 per month asrent for the site. By March, 1961, tke 
arrears of ground rent came to Rs. 375 and the tenant passed a letter Exhibit 
B-2 dated 29th March,1961, acknowledging that the arrears amounted to Rs. 975, 
that the same would be paid before the end of April, that in default the landJord 
should take and become the owner of the zinc shed and that the tenant would not 
raise any objection. The language employed in the letter is to make the landlord 
the owner of the superstructure if the tenant defaulted to pay the arrears by the end 
of April. The tenant did not pay the arrears by the goth of April, 1961, but he 
passed a letter Exhibit B-1 dated 1st May, 1961, in favour of the landlord. That 
letter expressly recites that the arrears of Rs. 975 had not been paid as per Exhibit 
B-2, that the zinc shed was put in possession of the landlord on that day in discharge 
of the arrears of Rs. 375 and that the zinc shed, therefore, became the property of 
the landlord and the tenant would have no kind of right whatsoever with regard to 
the zinc shed. It is common ground that on the same day, i.e., Pst May, 1961, the 
plaintiff became a tenant of the land together with the superstructure, agrecing to 
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pay Rs. 25 per month, that for two months he paid Rs. 50, that from July to October 
was in arrears, thatthe Jandlord, therefore, issued a-notice Exhibit B-3 dated gth 
November, 1961, claiming the arrears of rent from the month of July to October, 
1961 and also threatening the tenant with proceedings for eviction. The tenant 
sent a reply Exhibit B-4 dated gth January, 1962, in which he admitted all the 
aforesaid facts-and in particular, his having taken the land together with the shed 
on a rent of Rs. 25 on 1st May, 1961, his being in arrears from July to October. 
The tenant prayed for some time and also pleaded for reduction of rent to Rs. 15 
per month thereafter. In this reply the tenant has assured the landlord that he 
would pay the arrears July to October as claimed within a very short time and prayed 
that in the interim no Court proceedings be taken against him and that he was 
- passing that letter B-4 as proof of his bona fides. The tenant, however, did not keep 
up his promise and the landlord took proceedings under the Rent Contrél Act for 
evicting the tenant; the latter put forward a claim of title to the superstructure and 
the proceedings before the Rent Controller became infructous as the Rent Controller 
took the view that there was a bona fide dispute as to title. Shortly thereafter, the 
plaintiff, the tenant, brought the suit (out of which this second appeal arises) for 
a declaration that Exhibits B-2 and B-1 were signed by him without knowledge of 
their contents, that heis a Malayalee and did not know Tamil, that he never intended 
to give up his rights to the superstructure and his rights under the City Tenants 
Protection Act (hereafter referred to as the’ Act) and thatin any event, the aforesaid 
documents would not operate as a conveyance of his rights over the superstructure 
as the documents are unregistered. Both the Courts concurrently found that the 
two letters were passed by the tenant fully knowing the contents and their impli- 
cations. ‘The Trial Court dismissed the plaintiff’s suit holding that the two docu- 
ments, Exhibits B-2 and B-r did not require registration in the view that the zinc 
shed had no foundation and had no walls and no part of it was imbedded to earth. 
On this however, the lower appellate Court took the view that the zinc 
shed would amount to a building within the definition of section 2, sub-clause a 
of the Registration Act. It also took the view that the lease-hold right of the 
plaintiff was immoveable property and for that reason also the two documents 
required registration. In this view of the law, the lower appellate Court reversed 
the decision of the trial Court and upheld the claim of the tenant that the tenant’s 
leasehold as well as his right to the superstructure would not in any manner be 
affected by the two letters. Hence the present appeal by the landlord. 


The finding of the Courts below that the tenant passed all the three letters with 
full knowledge of their contents and their implications was ‘not challenged, the only 
point stressed by Counsel on both sides related to the effect of the transaction as 
evidenced by Exhibits B-1 and B-2, whether they required registration and as to 
what exactly took place on 1st May, 1961. It is not in dispute that at the time of 
Exhibits B-1 and B-2, the tenant was entitled to protection under the Madras City 
‘Tenants Protection Act. 


I may at once say that the decision of the lower appellate Court is wrong and 
unsustainable inasmusch as it has not considered the question for decision from a 
correct perspective and has not correctly appreciated the legal effect of the agree- 
ment evidence by Exhibit B-2 dated 1st May, 1961, and as to what took place on 
that date and the precise legal implications thereof. 


Learned Counsel for the respondent urged (1) that the superstructure (zinc 
shed) which belonged to the tenant is immoveable property af value exceeding 
Rs. 100 and therefore without registration no title would pass to the landlord; 
(2) that the right of the tenant under the City Tenants Protection Act to get a 
conveyance of the land which undoubtedly would exceed Rs. 100 in value as well 
as the right of the tenant to claim compensation by his agreeing to the landlord 
taking the superstructure are rights and interests over immoveable Poy in two 
‘aspects and as under Exhibits B-1 and B-2 those rights had been relinquished andjor 
conveyed to the landlord, the two documents require registration as dealing with 
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rights in and interest over immoveable property. I see no substance in these con- 
tentions as they rest upon a truncated and restricted view of the two letters Exhibits 
B-1 and B-2 besides ignoring the true significance as to the manner in which the 
parties implemented that arrangement and the conscquences of the chenge in the 
character of the tenant’s possession of the property on and from ist Mey, 1961. 
Tn my view, the events that took place on 1st May, 1961, clearly amount to an express 
surrender or in any event an implied surrender within the meaning of section 
I11, sub-clause (¢) and (fY of the Transfer of Pro Act and the tcnant, aftcr 
Ist May, 1961, would be estopped from contending that the landlord had not become 
the owner of the superstructure and he had no power to grant a lease of the building 
and the Site treating himself as the owncr of the same. The position will be the 
same even if the tenancy was one in which the tenant had the protection of a special 
tenancy legislation. e doctrine of surrender by ee of law or implicd sur- 
render are expre.sions used to describe the situation like the present where the law 
implies a surrender from unequivocal conduct of both parties which is inconsistent 
with the continuance of the sxistence of the prior tenancy. Such a surrender is 
an act of the law and takes place independently of and even in spite of the intention. 
of the parties. It is presumed to have preceded the act to which the tenant is a party. 
The doctrine of implied surrender applies alike to contractual tenancics as well as 
tenancies protected by tenancy législations meant for the protection of the tenente. 


The rights of the landlord and the tenant will have to be determined with 
reference to the provisions of the Transfer of Property Act and the City Tenants 
Protection Act, the provisions of the latter Act prevailing wherever there is specific 
provision therein. Under the Transfer of Property Act, when Jand alone is leased, 
the lessee has no other right over the land except as a lessee and on the determination. 
of the lease, the lessor becomes entitled to possession of the land. Under section 108 
(A) of the Transfer of Property Act, on the determination of the lease, 
the lessee whilst in possession of the property Icased can at any time remove 
the superstructure which the lessee has put on the land “and leave the 
property in the state in which the lessee received it. The lessee the owner 
of the building put up by him on the land, and even so, his only right is to 
remove the superstructure. He has no right to com the Jandlord to take the 
superstructure and pay the value thereof. (Vide Sundareswarar Devasthanam v. 
Marimuthu) t. Even with regard to this limited right of the Jessee to remove the super- 
structure, there can be a contract to the contrary by which the lessee may agree 
not to exercise his right to remove the superstructure with or without any claim for 
' compensation therefor. Wide Dr. K.A. Dhatryawan v. F.R. Thakur?. What is 

important to notice is that ifthe lessee does not exercise hisright to remove the super- 
structure on the determination of the Jease, the superstructure becomes part of the 
demised premises and thereafter if the lessee continues in sion as a tenant, he 
will be a tenant of the land as well as of the building. In other words, if cn the deter- 
mination of the lease, the lessee does not remove the superstructure it becomes part of 
the land and the property of the landlord, without any further ccnoveyance or formal 
transfer of the superstructure from the lessee tob the lessor. 


As against this, the provisions of the City Tenants Protection Act may be 
examined. The right of the tenant concerning the superstructure put up by him 
and the compensation thereof are to be found mainly in sections 3 and 4 of the Act. 
The tenant on ejectment will be entitled to be paid compensation or the value 
of the building erected by him which shall be determined by the Court in a suit for 
ejectment filed by the landlord and when the landlord makes the payment into 
Court, the amount of compensation declared by the Court, the tenant must put ike 
landlord into possession of the land with the building. This ri ght of the tcnant to 
compel the landlord to take the superstructure and pay the value thereofis a stat utory 
right conferred upon the tenant under this Act which right, the tenant is not centi- 
tled to, under the provisions of the Transfer of Property Act. Even to, the tenant 
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cannot of his own accord initiate a proceeding compelling the landlord to take the 
superstructure and pay the compensation therefor. This right to claim compensa- 
tion can be exercised by the tenant only if the landlord initiates a P to eject 
the tenant. Vide Mohanambal v. Selvanayaki!, where Srinivasan, J., bas held that 
“the provisions of the Act do not contemplate the order determining compensation 
and directing its payment at any point of time anterior to the dete:mination of the 
ejectment application itself.” In a proceeding to eject the tenant, the tenant can 


exercise the option of claiming either the compensation for the superstructure under - 


sections 3 and 4 or ask for a conveyance of the land itself as specified in section 9 of 
the Act after paying the market value determined by the Court. The difference 
in the language of section 4 and section g should be borne in mind. Where the 
tenant exercises the option of claiming the compensation for the superstructure,,. 
no conveyance of the superstructure by the tenant to the landlord is contemplated.. 
All that happens is, the tenant walks out, putting the landlord into possession of the 
land with the building, on receipt of compensation, while, where relicf is-afforded. 
under section 9, on payment by the tenant of the price for the land as detcrmined by 
the Court, the landlord conveys to the tenant the extent of the land for which said. 
price had been paid by the tenant and section g (3) also contemplates a regular 
conveyance with stamp duty and registration. The only departure which sections 
3 and 4 make from the provisions of the Transfer of Property Act is that the tenant,. 
under the City Tenants Protection Act is entitled to compel the landlord to take the 
superstructure, but even so, there is no conveyance of the same to the landlord. The 
very act of payment of the compensation makes the superstructure a part of the 
land demised as belonging to the landlord. The freedom of the partics to enter into 
a contract to the contrary within the meaning of section 108 of the Transfer of Pro— 
perty Act is, however, controlled by section 12 of the City Tenants Protection Act. 
It is unnecessary to refer to the earlier decisions on the point about the scope of the 
protection afforded to the tenant under section 12 of the Act after the recent 
pronouncement of the Supreme Court in Vajrapani Naidu v. N.T:C. Talkies’, and 
the recent Bench decision of this Court to which I was a party, in Subramania Iyer v. 
M.H.P. Fund Lid.*, It may now be taken as settled law that any stipu’ation by the 
tenant to surrender possession of the land with the superstructure erected by the 
tenant or to accept as compensation any value other than the value to be fete 
mined under section 3 of the City Tenants Protection Act, will not be valid and in a 
proceeding for ejectment, the tenant will be entitled to insist upon either the con- 
jevanteorthe land itself under section 9 or payment of the compensation to be deter- 
mined in accordance with sections 3 and 4 irrespective of any contract to the contrary. 
So long as the tenant is in possession of the property as a lessee of the land, the tenant 
will be entitled to the protection under section 12 and insist upon his rights under 
sections 3 and 4 or under section 9 at his option, even though he had entered into a 
contract to the contrary. In Subramania lyer v. M.H.P. Fund Lid.*, the lessee 
agreed to erect the building on the site leased to him according to certain specifica 
tions and covenanted to surrender possession of the entire property including the 
superstructure on the expiry of the lease. The tenant agreed to reccive only the value 
of the building then current or a sum of Rs. 5,000 whichever was less. The Bench 
held that such a stipulation would not be binding upon the tenant and deprive 
the tenant of his right to obtain a conveyance under section g ofthe Act. This Bench. 
decision can be invoked by the teant in the instant case ifthe matter had stopped with 
the letter, Exhibit B-2, dated agth March, 1961, by which the tenant acknowledged 
the arrears in the sum of Rs. 375 and agreed that if the same was not paid by the end. 
of April, the landlord would be entitled to take and become the owner of the zinc 
shed and that the tenant would not raise any objection. For the tenant to continue 
to be entitled to the rights under sections 3 and 4 or under section g as the carc may 
be, t.¢., at his option, he must continue to be a tenant of the land. The tenant 
would lose the benefit of these provisions if he subsequently enters into a contract with. 
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the landlord cither bv way of entering into a new lease or by actually surrendering 
possession of the property to the landlord with or without compensation. The over- 
riding right of the protection under section 12 of the Act read with sections 8 and 4 
or section g as the case may be, would avail the tenant only so long as he continues 
to be in possession of the land as lessee even though it may be after the expiry of the 
lease. What is crucial is his continuance must be as a lessee of the land. There is 
nothing in the City Tenants Protection Act which precludes a tenant from receiving 
satisfaction of his mghts under the Act outside Court before any proceeding is initiated 
by the landlord. ‘The tenant may not like to purchase the land and the tcnant 
may be content to receive some compensation, even though it may be less than what 
may be determined under section 4 and walk out of the land and ifon the tenant so 
doing the landlord takes possession of the land and the supcrstructure, the tenant’s 
right under the City Tenants Protection Act come to an end once for all. The land- 
lord thereafter may lcasc the property, the land and the building together, to any 
third party or he may even grant a lease to the tenant himself and when the tenant is 
in possession thereafter, his possession is totally different, he is not a tenant of the 
mere land entitled to the protection of the Act, but he is an ordinary tenant of the 
land and the building to which the provisions of the Transfer of Property Act alone 
would apply. It is only where the terms of the tenancy are changed and a new 
tenancy comes into being, though in favour of the same tenant, that the doctrine 
of express or implied surrendcr comesinto play. The operation or the applicability 
of that doctrine is not in any way controlled by the provisions of the City Tenants 
Protection Act. é 


The fact that the tenant continues in physical possession of the property without 
a break is not decisive. He may continue in possession but yet may be under a 
different contract of lease either with regard to the property or with regard to the 
other terms of the tenancy. In this context reference may be made to the decision 
of the Privy Council in Ranganathan v. Eturqulv1. The landlord leased a. plot of 
land for a period of 10 years from 1st December,1912, with a liberty to the tenant to 
erect a superstructure. On goth September, 1922, (shortly before the expiry of the 
ten years period) an agreement was arrived et by which the lessee was given a fresh 
lease at an enhanced rent, in order that further building operations may go on. A 
formal lease deed was executed on 1st February,1929, in respect of the same plot of 
land for a further term of ten years from first October, 1922. The point raised 
was whether the physical ion of the tenant was attributable to a new tenancy 
taking effect from ist of ber, 1922, or whether the tenant was in possession 
under the original lease of October, 1912, because itis only in the latter case that the 
tenant would be entitled to the protection under the City Tenants Protection Act. 
The Privy Council held that the new tenancy came into being after gist of February, 
1922, when the Act came into force in the city of Madras. The argument that 
the possession of the tenant must be held to be attributable to the old tenancy was 
not accepted. The Privy Council observed as follows : 


“ The appellants maintain that the tenancy which terminated on goth Septem- 
ber,1932, was created by the lease of 1912, the lease of 1923 being merely a conti- 
nuation-of the earlier lease, and they refer to the verbal agreement made before 
the expiry of the 1912 lease in support of this argument. But their Lordships are 
clearly of opinion that, though the physical possession was continuous, the posses- 
sion trom 1st October,1922, was attributable to a new tenancy, which was formally 
embodied in the lease dated 1st February, 1923, theincreased rent thereby provided 
having been paid by them for 1st October, 1922, in terms ofthe verbal agreement 
for a lease. Their Lordships, accordingly, concur in the view of both the Courts 

. below, that the tenancy here in question was not created before the commence- 
ment of the Act, and that the Act does not apply.” . i 


Section -111 (¢) ofthe Transfer of Property Act deals with the determination of 
the lease by an express surrender as a result of the lessee yielding up his interest in 
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pursuance of a mutual agreement between the lessor and the lessee and sec- 
tion 111 (f) deals with an implied surrender, These provisions merely embody the 
provisions of the English Law except this difference that in the case of an express 


and any form- of words which will indicate the intention will be sufficient. In India, 
for an express surrender no such formality of a writing is necessary and a deed of 
surrender need not be registered if there are facts de hors. (Vide Mulla’s Transfer of 
Property Act, 5th Edition page 735). ` 


I may now refer to some of the decisions in which it was held that either no writing 
is necessary for a tenant to surrend-r the lease Or, in a case where surrender was not 
evidenced by a document in writing as required bya particular statute, surrender was 
held to have taken place on the facts where the tenant had yielded up possession to 
the Jandlord. Under section 12 of the Madras Rent Recovery Act, Madras Act 
VIII of 1865, landlords are precluded from ejecting the tenants except by a decree 
of civil Court provided the tenants can always relimquish their lands by a writing 
signed by them in the presence of witnesses. In Narastmmav. Lakkmana}, the tenant 


that any other view would result in serious injustice to the landlord because the tenant 
may refuse to give a document in writing, may not cultivate the land at all and may 
Give up the holding and the landlord would be helpless. In this view it was held that 
that it would always be open to the tenant to surrender by delivering possession to 
the landlord even without a document in writing. In Bengal Coal Co. v. Monoranjan, * 
the Bench of the Calcutta High Courthad held that in India, the surrender or relin- 
quishment docs not require to be in writing, but can be inferred from the actions of 
parties. In the same volume in Abdul Majid v. Hari Charan Halder?, it was held by 
a Bench of that High Court thata surrender by the tenant though for consideration 
‘was operative without a registered instrument to evidence the surrender. In that 
case, in execution ofa rent decree, the tenant—judgment-debtor, surrendered the 
tenancy to the landlord, the latter agrecing to forego his claim for rents due. It wes 
held that under section 111 of the Transfer of Property Act, under a mutual agree- 
ment, a surrender could be effected and it did not require registration. Reference 
may also be made to the decisionof the Patna High Court in Singheshwar Fha v. Ajab 
Lal‘, in which it was held that a surrender by a tenant of occupancy right was valid 
even though the document was unregistered when there was other evidence to 
show that in fact there was a surrender. The earlier decision of the Patna High 
Court in Fagdamba Prasad v Sham, in which it was held that the deed of surrender 
need not be registered and a surrender can be proved by facts de hors the document 
was followed. All these decisions apply the principle of the early decision of the 
Privy Councilin Imampandi Bagam v. Kamaleswari Pershad*, where the Privy Council 
has pointed out that even though there was no registered document, the surrender 
can b: given effect to when there is proof of relinquishment of the possession. 


Learned Counsel for the respondent placed considerable reliance upon the Bench 
decision of this Court reported in Rangayya ae Rau v. Kameswara Rau’, In that 
casc the tenant executed an unregistered d ed of relinquishment surrendcring his 
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holding in favour of the Zamindar in consideration of the latter waiving bis right to 
claim arrears of rent. The Bench held that even though, under section 12 of the 
Madras Rent Recovery Act, it would be open to a tenant to surrender his holding 
by a writing signed in the presence of witnesses (though unregistered), the document 
would require registration if the relinquishment was for consideration, 1.¢., the waiver 
by.the landlord to recover the arrears of rent, That case is easily distinguishable. 
The purport of the arrangement, Exhibit B-1 dated 1st May, 1961 in the instant case, 
is totally different. The lease is a monthly lease and all that had happened under 
Exhibit B-1 is to record that the lease has come to an end by goth Apri!, 1961. Under 
this document he is not relinquishing any right over immoveable property asin the 
case of relinquishment of occupancy rights. It isa monthly Jease and nothing to 
prevent the Jandlord and the tenant to agree that the tenancy came to an end on the 
expiry of any: particular month, Further what the tenant had done under Exhibit 
B-r is not with respect to the vacant site leased to him, but the tenant has only stated. 
that he will not exercise his right to remove the superstructure and the landlord him- - 
self can take the same. The arrangement embodied in Exhibit B-1 in substance isa 
declaration by the tenant that he is not exercising his right to remove the superstruc- 
ture. Such a document does not require registration, If the relationship between 
the owner of the land and a third party who bad put up a superstructure on that land 
is anything other than the relationshipof a lan ord and tenant, different considera- 
tions may arise. Even then, I am of the view that the right to remove the superstruc- 
ture ifrelinquished by a document will not require registration. The position in the 
case of landlord and tenant is a fortiorat and clear because under section 108 (A) of 

the Transfer of Pro Act, if the tenant does not remove the superstructure, whilst 
he is in possession, he loses the right and by force of section 108 (k), the superstructure 
becomes the property of the Jandlord. A careful perusal of Exhibit-B-1 shows that 
the tenant has given up his right to remove the superstructure, ‘Thelegal position. 
will be the same even when the City Tenants Protection Act applies. 


In S.M. Transports (P.) Lid. v. Sankaraswamigal+, the Supreme Court had to 
consider the nature of the right of the tenant to purchase theland in question under 
section 9 ofthe Act. In that case, the Government first issued a notification notifying 
the town of Tanjore as coming within the purview of.the City Tenants Protection Act 
but by a subsequent amendment, Madras Act XIII of 1960, the protection given to 
tenants of non-residential buildings in the municipal towns of Tanjore and certain 
other towns was withdrawn. On behalf of the tenant, it was argued that by the 

‘or notification of the Government of Madras, the tenant had acquired valuable 
right to property and that the subsequent Act, Madras Act XIII of 1960, which 
deprived the tenant of that right was unconstitutional as infringing the fundamental 
rights under Article 14 read with Articles 19 and 31 of the Constitution. This argu- 
ment was not ted. The Supreme Courtheld that this statutory nght to apply 
for the purchase of the land is not a right to property, that this is only in the nature 
of a contract to purchase property and does not create an interest in immoveable 
property and that this right which stems from a statute cannot expand its content 
or make it anytheless non-proprietary right. It is sufficient to extract the follow- 
ing observations : 

«We now come to the last question, namely, whether the 1960 Act deprived 
the appellants of their right in eae state it differently, the question is 
whee a tenant of a non-residential building in Tanjore had acquired a right 
of property under the 1955 Act and whether he was deprived of that right or 
otherwise restricted in the enjoyment thereof by the 1960 Act. The 1955 Act, as we 
have already noticed, conferred two rights on such a tenant, namely, (i) every 
tenant on ejectment would be entitled to be paid as compensation the value of any 
building erected by him, and (#) such a tenant against whom a suit in ejectment 
has been instituted has an option to apply to the Court for an order directing the 
landlord to sell the land to him for a price to be fixed by the Court. We are not 
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concerned here with the rights conferred under section 3 ofthe Act, for the simple 
reason that neither ofthe appellantsclaimed a right thereunder. Both of them have 
taken ings only under section g of the Act and they have approached the 
High Court for a writ of mandamus that the petition should be disposed of under the 
provisions of section g of the Act. This Court’s opinion on the question of the 
constitutional validity of the Act in so far as it deprived the appellants of their 
right under section 3 of the principal Act is not called for: that will have to be 
decided in an appropriate case. e question that falls to be considered is whether 
the second right, namely the right of a tenant to apply to the Court for an ordr 
directing the landlord to sell the land to him for a price to be fixed by it, under 
section g of the principal Act is a right to property. The law of India does not 
recognize equitable estates. No authority has been citcd in support of the con- 
tention that a statutory right to purchase land is, or confers, an interest or a right 
in property. The fact that the right is created not by contract but by a statute 
cannot make a difference in the content of the incidents of the right: that 
depends upon the nature and the scope of the right conferred. The right con- 
ferred is a right to purchase land. Ifsuch a right conferred under a contract is not 
a right of property, the fact that such a right stems from a statute cannot obviously 
expand its content or make it any the less a non-proprictary right. In our view a 
statutory right to apply for the purchase of land is not a right of property. It is 
settled law that a contract to purchase a property does not create an interest in 
immoveable property. Different consideration may arise when a statutory sale 
has been effected and title ed to a tenant : that was the basis of the judgment 
ofthis Court in Jayvantsinghji v. State of Gujarat!, on which Mr. Viswanatha Sastry 
relied. But we are not concerned here with such a situation. It is said that the 
appellants-have acquired a right under the 1 955 Act to hold and enjoy the build- 
ings erected by them by exercising their right to purchase the site of the said build- 
ings and that the impugned Act indirectly deprived them of their right to hold 
the said buildings. This argument mixes up two concepts, namely, oF the scope 
and content of the right, and (iz) the effect and consequences of the deprivation 
of that right on the other properties of the appellants. Section 9 of the principal 
Act, extended by the 1955 Act, only confers a right in respect of the land and not 
of the superstructure. If that Act held the field, the appellants could have 

urchased the land, but by reason of the 1960 Act they could no longer do so. 
Neither the 1955 Act conferred any right as to the superstructure under section > 
of the principal Act nor did the 1960 Act take that right away. If this distinction 
between the land and the superstructure is borne in mind the untenability of the 
argument would become obvious.” 


The principle of this decision was followed and applied by Natesan, J., in a decision . 
reported in Natesa Mudaliar v. S.B.K.P.K. Bhajana Matam’. ‘The learncd Judge has 
hdd that the right to exercise an option under the statute is merely a privilege con- 
ferred on the tenant and the tenants’ right cannot be regarded as right to property— 
Vide observations at page 136. 


I may also refer to the decision of the Privy Council in Abbott v. Minister for 
Lands?. In that case the appellant purchased certain area of Crown land in the 
county of Brisbane and the sale was carried out under section 25 of the Crown Lands 
Alienation Act of 1861. Later on, under section 22 of the Act, he applied for the sale 
of further extent of land adjoining the land which he purchased under section 2 5. 
There was a conditional purchase within the meaning of section 22 of the Act. In 
1884, the Crown Lands Act of that year was passed and by section 2, the Crown Lands 
Act of 1861 was repealed subject to a saving provision. The Act of 1884 did not 
contain a similar provision or the counter part of section 22 of the Act of 1861, there 
being no provision relating to the conditional purchase of adjoining lands by a holder 
in fee simple of lands granted by the Crown. It was ia a matter of policy and 
such holders were excluded from the purview of the Act of 1884. The argument 
ee O 
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on behalf of the appelant was that the ree aa ate in the Act of 1884 preserved 
the right of the appellant under the Act of 1861. 


“Provided always that notwithstanding such repeal— 
(b). rights accrued and obligations ihcurred or imposed under or by virtue 
of any ofthe said repealed enactments, shall subject to any provisions of 
this Act in relation thereto remain unaffected by such ale 


The contention was that the right to make the additional conditional purchase was a 
right accrued at the time when the Act of 1884 was passed and remain unaffected 
despite the repeal ofthe Act of 1861. ‘The Privy Council observed as follows : 


“ They think that the mere right (assuming it to be properly so-called) existing 
in the members of the community or any class of them to take advantage of an 
enactment, without any act done by individual members availing himself of that 
right, cannot properly be deemed a “‘right accrued” within the meaning of the 
enactment ” 


From the foregoing it will be seen that the right of the tenant which stems 
froth the statute is merely in the nature of a privilege or merely a right to purchase 
pro which is not immoveable property so far as section g ofthe Actis concerned 
and so far as the superstructure is concerned, the right under sections 8 and 4 of 
the Act is merely a right to compel the landlord to pay the tenant the value therefor 
and there is no question of a conveyance of the superstructure by the tenant to the 
landlord and when the tenant agrees to take compensation cither orally or in writing, 
the tenant merely gives up his right to remove the superstructure. There is no 
notion of a conveyance involved when the tenant works out his right under sections 
and 4 ofthe Act and the Registration Act does not come into play atall. As T 

already, there is nothing in the Act which precludes the tenant from entering into a 
‘final settlement with the landlord with regard to the value of the superstructure 
and accept some agreed compensation. After that stage is reached, the tenant 
cannot claim any right under the Act. 


It only remains to deal with the aspect of es surrender arising under 
section 111 (f) of the Transfer of Property Act which completely supports the case 
of the landlord. Implied surrender is a surrender by operation of law which arises 
by the creation of a new relationship and in this is necessarily implicit in the relin- 
quishment of possession by the tenant. ‘There is no difference between the Indian Law 
and the English law on this matter.. Implied surrender by operation of law is as a 
result of the ent between the landiord and the tenant that the term shall! be 
t an end to followed by a change of possession. Familiar instance of a surrender 
by operation of law is when the tenant takes a new lease from the landlord to com- 
mence during the term of the old lease or by consent putting an end to the old lease 
and the tenant taking a new lease. The landlord has no er to grant the new 
lease except upon the footing that the old lease is surrendered, and the tenant being a 
party ale grant of the new lease, would be estopped from denying the surrender. 
Consequently the acceptance of the new lease operates as a surrender of the old one, 
Vide 23, Halsbury’s Laws of England, Third Edition, paragraphs 1414 and 1415. 
A by operation of law also is implied when the tenant remains in occupa- 
-tion of the premises in a right and capacity inconsistent with the rights of the tenant 
under the prior lease. The principle is the same even in the case of a statutory 
tenancy. A statutory tenancy can come to an end either when the tenant gives 
up possession by agreement or changes the character of his occupation or enters into 
a new contractual tenancy—Vide 23, Halsbury’s Laws of England, Third Edition 
paragraph 1589 at page 810, Reference may also be made to the following state- 
-ment of the law, in Woodfall Landlord and Tenant, Volume I, Twentyseventh 
Edition (1968) at pages 862 and 863: 
“ The principle of surrender by operation of lap. 
The term “‘surrender by operation of law” or “implied surrender” (there 
being -no distinction) is the expression used to describe all those cases where the 
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law implies a surrender from unequivocal conduct of both parties which is incon- 
sistent with the continuance of the existing tenancy. Thusit is properly applied 
to cases where the owner of a particular estate has been party to some act havi 
some object other than that of a surrender, but which object cannot be eff 
whilst the particular estate continues, and the validity of which act he is by law 
estopped from disputing. Such surrenderisthe act of the law, and takes place 
independently of, and even in spite of, the intention of the parties. It is pre- 
sumed to have a preceded the act to which the tenant is a party. 


Surrenders by operations of law are excepted from the requirement of a 
deed (Law of Property Act 1925, section cay 

Surrender by acceptance of a new lease. Of this sort are surrenders created 
by the acceptance of a new lease from the reversioner to begin at any time 
during the continuance of the first lease ; for the acceptance of a valid new lease 
implies a surrender of the existing lease and operates as a surrender thereof 
by act and operation oflaw, but not if the second lease bevoid or voidable. 
Though an agreement for a future lease does not itself operate as a surrender 
by operation of law, it would seem necessarily to imply an agreement to 
surrender the existing Jease, so that the practical result will probably be the same. 
The reason why such acceptance of a new lease operates as a surrender of the 
first is that the lessee, by accepting the new lease, has been party to an act, the 
validity of which he is afterwards estopped from disputing, which would not be 
valid if the first lease continued to exist. He would be estopped from saying that 
the lessor had not power to make the new lease ; and as the lessor could not grant 
the new lease until the first lease was surrendered, the acceptance of the new 
lease is of itself a surrender of the first. 


Such a surrender is subject to an implied condition that the new lease is good, 
and that ifit be not so, the old lease remains in force.” 


mel also refer to the following statement of law in Hill and Redman’s Law of 
ord and Tenant, Fourteenth Edition, page 492, paragraph 385 :— 

““ By grant of nsw lease to tenant. 

A surrender by operation of law takes place when the lessee takes a new lease 
from the lessor to commence during the term of the old Jease, even though the 
new lease is for a shorter term then the residue of the old term. This surrender 
is founded upon estoppel, and takes place without regard to the intention of the 
parties. The lessor no power to grant the new Jease except upon the footing 
that the old lease is surrendered, and the lessee, being a party to the grant of the 
new lease, is estopped from denying the surrender. Consequently the DN 
tance of the new lease operates as a surrender of the old one; and the result is the 
same although the new lease is a future lease, or although the new lease is by parol 
and the old lease was by decd. But it is essential to such a surrender that the new 
lease should be valid and should take effect at tpce‘as a lease ; hence, there is no 
implied surrender by the acceptance by the lessee of a new lease which is void, or 
which is voidable and isin fact avoided ; or by a mere agreement for a new lease 
unless, perhaps, it is one which is capable of being specifically enforced. 

Where a tenancy if contractual would have been surrendered by operation of 
Jaw the fact that it is a statutory tenancy will not prevent a surrender from taking 
place on the grant of a new tenancy. A person in possession as statutory tenant 
may thus be turned by agreement into a contractual tenant. 

Any arrangement between the landlord and tenant which operates as a fresh 
demise will work a surrender of the old tenancy ; and this may result from an 
agreement under which the tenant gives up part of the premises and pays a dimi- 
nished rent for the remainder, provided a substantial diere is thereby made in 
the conditions of the tenancy. Buta surrender does not follow from a mere agrec— 
ment made during the tenancy for the reduction or increase of rent, unless thereis ` 
some special reason to infer a new tenancy, where, for instance, the parties make 
the change in the rent in the belief that the old tenancy is at an end. 
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It seems that a fresh demise is not essential to the surrender, and that there is 
a surrender by operation of law where the former tenant is allowed to occupy 
the premises rent free, i.s., he is granted a licence to occupy the premises rent 
free.” 

From the above discussion it will be seen that the doctrine of surrender by opera- 
tion of law rests on the basicprinciple that acceptance of different and inconsistent 
interest in the demised premises cannotstand with the original lease and is further 
founded on estoppel which precludes the tenant from denying the title of the 
landlord. 

Reference may next be made to the decision in Foster v. Robinson}, in which the 
doctrine of implied surrender by operation of law was applied even in the case ofa 
tenancy protected by the Rent Restriction Acts in England. In that case, the owner 
who was managing a farm let a cottage near by to a man who was wrorking in the 
farm at a particular rent per halfyear. Some vears thereafter the tenant on account 
of age and infirmity could not work in the farm. ‘The landlord and the tenant 
agreed that the existing tenancy would cease and that the tenant could live in the 
cottage rent-free till he died. ‘The tenant lived in the cottage rent free without paying 
any rent till he died. The tenant’s daughter was living with her father for many 
years and on her father’s death it was contended that she was entitled to remain in 
the cottage paying the old rent. The landlord took proceedings to recover posset- 
sion and it was held that he was entitled to possession on the ground that the original 
tenancy had, as a result of the arrangement in 1946, been surrended by o tion of 
law and that this was so although the tenancy was one to which the Rent estriction 
Act had applied. Evershed, Master of the Rolls, dealt with the matter in the follow- 
ing manner: 

‘ The question in the present case is whether, on the facts as found by the county 
Court Judge (leaving aside for the moment any question of “the Rent Acts), 
there are circumstances supervening to prevent the tenant from denying that 
the old relationship has been superseded a the new. If there is a new arrange- 
ment which the tenant is asserting by his conduct then he is estopped from denyi 
that the landlord was capable of entering into that new arrangement; and, if the 
new arrangement could not be entered into while the old agreement subsisted, 
it follows that the tenant is equally prevented from denying that the old agree- 
ment has gone. 

: * + * + 

It is not a question of mere a ent here ; there were here an agreement and 

superadded acts in pursuance of the agreement sufficient to show that effect in the 
fullest sense was given to the agreement, the new agreement being inconsistent 
with the continuation of the old tenancy I therefore consider that, unless the 
matter is affected otherwise by the Rent Restriction Acts, there is no good 
ground for saying that this case on the facts as found would not suffice to produce a 
surrender by operation of law.” 

Rejecting the argument that this doctrine of implied surrender cannot be applied in 

the case of a building controlled by Rent Restriction Act, the learned Master of the 

Rolls observed as follows at page 157: 

“That, however, is not this case, Another instance of the sort of transaction 
which might occur was put by my brother Singleton early in the argument. 
A landlord may say toa tenant: ‘‘ You are getting onin years. I am grateful 
to you for all you have done and I am quite willing to have the present tenan 
put an end to and to allow you to remain on as my licensce for the rest of your life 

` without paying rent. ‘That will give me the advantage, if I survive you, that after 
your death I shall be able to get vacant possession ; but I shall not be able to 
disturb your occupancy during-your life. Alternatively, you can stay on as you are, 
I may try to get rid of you ifI can provide alternative accommodation. But other- 
wise the right that you will enjoy will ‘earl in favour of your daughter or who- 
ever else may under the Act be entitled to it after your death. Which do you 
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prefer ?” Suppose that the tenant says that he prefers the former of the two offers 
which will enable him to spend his life in the house without paying any more rent: 
if that were given effect to by a carefully drawn agreement, it is very difficult 
to suppose that the Court would feel bound to disregard it.” 


Singleton, Lord Justice, repelled the argument that to infer an implied surrender 
by operation of law in such cases wou'd defeat the provision of the Rent Restricticn 
Act in the following terms: 


“It was urged on us that to uphold this judgment would be to open wide a door 
enabling people to defeat or to get a the provisions of the Rent Restriction 
Acts. I io not take that view. I regard this as a case in which the landlord 
acted perfectly properly and in the interests of the occupier. Not a word can be 
said against him. Although county Court Judges who have these matters before 
them obviously must be careful before they find an agreement of this kind, I do 
not think that this Court ought to hesitate to uphold this judgment in favour of a 
landlord who waz acting, as I think, in the kest interests of the occupier of the house. 
It is for the county Court Judge to find the facts and he has done that in a careful 
judgment, He came to the conclusion that from May, 1946, the occupier was not a 
tenant at all. Tagree with that finding. The position of the defendant’s father 
was altered by agreement between the parties ; there was a complete change; 
the father became a licensee, and could not have been heard to say that he was 
anything more than that. He had had the advantage of the agreement and had 
paid no rent for three and a half years.” 


The principle of this decision was followed and applied in a later decision in Rogers 
v. Hyds1, Lord Asquith stated the law in these terms: 

Ifthe preceding tenancy was contractual, thisis obvious: If it was a statutory 
tenancy,there is recent and binding authority for the proposition that a contractual 
(and non-protected) tenancy can replace a statutory tenancy by a notional 
surrender and regrant or byother means: see, for instance, Foster v. Robinson® 
a case recently decided by the Court of appeal.” 


In The Bungalows, Lid. v. Mason?, the same view was taken that the position af a 
statutory tenant could by agreement be converted into that ofa contractual tenant 
at the same time attracting the doctrine of implied surrender. 

The principle of the abovesaid decisions was applied and followed in a later 
decision reported in Collins v. Claughton‘. In that case the defendant who was a 
statutory tenant in a dwelling house governed by the Rent Acts, wrote a letter to the 
lessor that the tenant had come to an agreement with his wife that the tenancy may 
be changed in the rent book in her name and that the rent in future would be paid 
by his wife. The landlord agreed to this arrangement, the tenancy was changed in 
the name of the wife who paid the rent instead of the defendant. About a year later, 
the wife left her husband who continued in occupation of the premises. Imme- 
diately after the wife left her house the wife gave notice to the Jandlord that she was 
terminating the tenancy and thereupon the defendant, the husband, offered to pay 
the rent. But the 1 alod refused and commenced proceedings claiming posses- 
sion of the premises. It was held that the ement by which the tenancy was 
changedin the name ofthe wife operated as im ied surrender ofthe statutory tenancy 
and the creation of a new tenancy. It was also held that there was nothing in the 
Rent Act which made a pre-requisite for the surrender of a rey tenancy that 
there should be a giving up of physical possession. 

In a recent decision of the Andhra Pradesh High Court in Munuswamy v. 
Muniramiah®, the doctrine of surrender by operation of law by a tenant taking a new 
lease was discussed and it is sufficient to refer to the following observations at page 169. 

“* An express surrender effectuates the clear and unambiguous intention of the 

lessee to ‘surrender and yield up’ his leasehold to the lessor. It is therefore a 





A LR. (19502 K.B 923 at p. 930. 3, 968 2 An WR: Pane AG ieee 


2 feih 1 RB 149 


592 -THE MADRAS LAW JOURNAL REPORTS [1970 


matter of intention of the parties and not a matter of implication of the law. But 
in an implied surrender, an intention to surrender is not expressed. It is inferred 
by the law. An implied surrender is an act of the law takes place indepen- 
dently of, and in some cases even in spite of, the intention of the parties. The 
law infers such surrender from the act and conduct of the parties. ‘Thus it is 
properly applied to cases where the owner of a particular estate has been party 
to some act having some other object than that of a surrender, but which object 
cannot be effected whilst the particular estate continues, and the validity of which 
act he is by law estopped from disputing’. (See Lyon v. Reed, and Bessell v. 
Landsberg? 

A familiar instance of a surrender by operation of law is when the tenant takes a 
new lease from the landlord to commence during the term of the old lease. Here 
the tenant does not express his intention to surrender and determine the old lease. 
But by his taking a new lease, the law infers a termination of the existing lease. 
The reason is that the landlord has no power to grant the new lease except upon the 
footing that the old lease is surrendered ; and the tenant, being a party to the 
grant of the new lease, is estopped from denying the surrender. This is how 
surrender by operation of law comes about.” 

Vide also statement of law in Mulla’s Transfer of Property Act, 5th edition, at page 
735: 

The principle of the above cases clearly applies to the instant case. From the 
foregoing it will be seen that the very fact of the respondent becoming a lessee of 
the superstructure involves a surrender by operation of law. 

It may also be added that a tenant is not entitled to maintain-such a suit for 
declaration that he is entitled to rights under sections g and 4 or under section 9 of 

3 


the City Tenants Protection Act. (Vide Sundareswerar Devasthanam v. Marnmathu?. 


For all these reasons ‘the appeal is allowed and the suit is dismissed with 
costs in the Courts below. Appellant will be entitled to restitution if he had paid 
costs to the respondent. ‘There will be no costs in the second appeal. 


No leave. 
5.V.J. —— Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Me. Justiaz R. SADASIVAM AND Mr. Justice K. N. MUDALIYAR. 
P. L. N. Paramasivam .. Appellant* 


v. ‘ 
P. K. Ramaswami Gounder and others .. Respondents, 


Hinda Law—Hindu undivided family not owning joint or ancestral property—A member of 
the family throwing his self-acqutred property into the family hotchpot—Effect—Self- 
acquired property, if impressed with joint family character—Deed purporting to be parti- 
tion deed among the members of the family, if makes division a family arrangement in 
respect of joint family property. 

Transfer of Property Act (IV of 1882), sections 10 and I sg eens oF gift—Absolute 

~ vasted interest in favour of ths plaintiff and the defendants, but subject to the restrictions 
on alisnations by them—Restrictions partial or absohite—Resirictions if void. = 


One Narayana Pillai had some ancestral properties. They were sold and the 
small amount which was received by him by the said sale wes also spent for femily 
expenses then itself and only after that, Narayana Pillai acquircd propcrtics by 
doing business. The said Narayana Pillai and the members of his family cntcred 
into the registered partition deed Exhibit A-1 dated 15th October, 1958. 

je 
1. (1844) 13 M. and W. 285. 3. LLR (1963) Mad. 1054 :- AER. 1963 
2 LR. (1845)7Q. B. 638. Mad, 369. 
* Appeal No. 698 of 1963. 21st November, 1969. 
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Is Exhibit A-1 really a partition deed as styled in the document or a deed of 
family arrangement ? 

Held Property which was originally self-acquired may become joint family 
property, if it has been voluntarily thrown by the owner into the joint stock with. 
the intention of abandoning all separate claims upon it. The mere fact that 
Narayana Pillai agreed to effect a partition of his properties with the other 
members of his family cannot lead to the inference that the properties dealt with 
under Exhibit A-1 are joint family properties. A scrutiny of the terms of Exhibit 
A-1 does not disclose any intention on the part of Narayana Pillai to impress his. 
self-acquired properties with the character of joint family properties. It is true 
that he could express his intention to treat the roperties dealt with under Exhibit 
A-1 as joint family properties even under the very document and proceed to- 
effect a partition among the members of his family. But there is no such decla- 
ration by him in the partition deed. The mere fact that the document Exhibit 
A-1 is styled as a deed of partition, though a relevant circumstance, is not decisive- 
on the question whether it is really a deed of partition, It is true the rons and. 
grandsons were parties to the document and consented to the shares being given. 
to the daughters of Narayana Pillai. But, he did so merely to comply with the 
request of his children and grand-children and relations to effcct a division as 
decided by him. Again, it could not be pretended that there was any bona fide 
dispute between Narayana Pillai and his children and grand children when he 
divided and gave his property to them under Exhibit A-1. In this wey, it is 
clear that, though Exhibit A-1 p rts to be a partition decd’ it is really a gift 
deed by Narayana Pillai in favour of the members of his family. 


Can the restrictions as to alienation and enjoyment be supported on the ground. 
that they are not absolute, but partial ? 


Hild, also that, under Exhibit A-1, Narayana Pillai has reserved a life interest 
in the suit properties and given absolute vested interest in favour of the plaintiff 
and TNE 3 to 6 in the said properties and specified their shares. After 
giving absolute vested interest in the suit properties to the plaintiff and defer- 
dants in the suit, Narayana Pillai has imposed an absolute restraint prohibiting 
them from alienating their shares by way of sale, etc. The words ‘all persons” 
in the relevant clause refers not only to the plaintiff and defendants 3 to 6, but 
also to their sons, grandsons etc., who are to succeed to their roperties. Even 
if it is construed as restricting alienations by the plaintiff and defendants 3 to 6, 
it is an absolute restraint which is invalid. The restraint imposed is clearly an. 
absolute restraint which is void under section 10 of the Transfer of Property: 
Act, 


Appeal against the decree of the Court of the Subordinate Judge, Co’mtztore: 
dated goth November, 1962 in Original Suit No. 259 of 1961. 


A, R. Ramanathan, for Appellant. 
R. Gopalaswami Ayyangar, V. Vedantachari, T., Rangaswami Ayyangar, and 
K. Srinivasan, for Respondents, ` l 


The Judgment of the Court was delivered by 

Sadasivam, F.—This a by the plaintiff in O.S. No. 259 of 1961, on the- 
file of the Subordinate Judge’s Court, Coimbatore, relates to the site, building, 
machinery, furniture, etc. of a cinema theatre known as ‘ Narayana Talkies”? in 
Pollachi, more fully described in the plaint schedule. Narayana Pillai, the fetkcr of 
the plaintiff and the third defendant and the paternal] grandfather of defcndants 4 to 
6, leased the theatre to the second defendant and his partner one , Muthuswemi 
Gounder for a period of seven years from 1st November, 1949, under a lease deed. 
dated 19th October, 1949. The interest of Muthuswam; under devolved on. 
defendants 1 and 2 on -the dissolution of the partnership. On 24th March, 1956,. 
Narayana Pillai entered into an agreement with defendants 1 and 2 for granting an- 
sxtension of the lease of the theatre for a further period of five years. But subse- 
juently Narayana Pillai instituted the suit O.S. No. 175 of 1958, on the file of the 
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Sub-Court, Coimbatore, against defendants 1 and 2 for recovery of possession of -` 
the cinéma theatre. Defendants 1 and 2, in their turn, filed O.S. No. 227 of 1958 
on the file of the Sub-Court, Coimbatore, for specific performance of the agreement 
dated 24th March, 1956 for extension of the lease for five years. Itis during the 
-pendency of these suits Narayana Pillai and the members of his family entered into 
the registered partition deed Exhibit A-1 dated 15th October, 1958. Subsequently 
Narayana Pillai died. On 18th November, 1959, defendants 1 and 2 took a lease 
of the suit properties from the present plaintiff and defendants 3 to 6 under Exhibit 
A-2 for the unexpired portion of five years mentioned in the agreement on 24th 
March, 1956, namely, one year, eleven months and thirteen days and thus the above 
two suits were compromised. On 26th Feb , 1960, defendants 4 and 5 sold 
their one-fourth share of the suit properties to defendants 1 and 2 under Exhibit 
B-1. On the same date, the third defendant sold his one-fourth share in the suit 
properties to defendants 1 and 2 under Exhibit B-2. On 17th April, 1960, the sixth 
defendant, who was mentally unsound and was represented by his mother, leased 
his share in the suit properties to defendants 1 and 2. In R.C.O.P: No. 34 of 1961 
defendants 1 and 2 unsuccessfully invoked the jurisdiction of the Rent Court for 
-depositing the rents due to the appellant-plaintif. The appellant-plaintiff filed 
the present suit to recover possession of the suit properties together with damages at 
the rate of Rs, 2,500 per month for use and occupation. 


The learned Subordinate Judge found that the document Exhibit A-1, though 
‘styled a deed of partition, is really a deed of gift, that the clauses and conditions 
in the deed Exhibit A-1 as regards the restraint on alienation and the mode of 
enjoyment are not valid and binding on the defendants and cannot be enforced 
after the lifetime of Narayana Pillai, that by virtue of the execution of the lease 
deed Exhibit A-2 the plaintiff (appellant) has abandoned his rights to recover pos- 
session of the suit properties under Exhibit A-1 and is also estopped from doing 20, 
that the suit is not maintainable without setting aside the alienations made by 
.defendants 3 to 5 that the order of the Rent Controller in the proceedings taken by 
defendants 1 and 2 cannot operate as-res judicata in these proceedings and in the 
result dismissed the suit with the costs of defendants 1 and 2, Hence the plaintiff 
has preferred this appeal. 


Though the sixth defendant filed a written statement on the same lines as 
defendants 3 to 5 denying the plaintiff’s claim, he now supports the claim 
the appellant-plaintiff, as the lease granted by him has expired and he has filed a 
-suit to establish his rights to his share of the suit properties. 


The main question for consideration in this appeal is whether Exhibit A-1 is 
really a partition deed as styled ip the document, or in the alternative, a deed of 
family arrangement, as contended by the learned Advocates for the appellant 
(plaintiff) and the sixth respondent (sixth defendant), or whether it is really a deed 
of gift by Narayana Pillai in respect of his selfacquired properties to the several 
-members of his family as put forward by the contesting respondents 1 and 2 (defen- 
.dants 1 and 2) and found by the trial Court. The decision on the question depends 
-upon a proper construction of the relevant terms of the document Exhibit A-1. 
‘In the absence of any oral evidence in this case, we have to rely on the statements of 
‘fact found in the document. The executants of Exhibit A-1 are Narayana Pillai, 
‘his daughters Thillai Ammal, Thayammal, Alamelu Ammal, Ambujavalli and 
_-Ayyammal, his sons Paramasivam (Plaintiff) and Arunachalam (third defendant) 
and his grand sons Thirugnanam fourth defendant and Kandaswami—fifth defen- 
-dant both (through his son Venkatachalam Pillai) WVenugopal—sixth defendant 

(through his son Varadaraja Pillai) and Balasubramaniam (through another of his 
daughters). Narayana Pillai reserved a life interest for himself in the suit properties 
which are described as the A schedule in Exhibit A-1, and divided the vested remain- 
«der into four shares and gave one share to the plaintiff, one share to the third defen- 
dant, one share to defendants 4 and 5 and ‘one share to the sixth defendant, subject 
sto certain restrictions as to alienation and enjoyment. He has divided the rest of 
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his properties among his sons, daughters and grand-children, who are parties 2 to 
12 ın Exhibit A-1. He has given the F Schedule properties in Exhibit A-1 to 
his grandsons Thirugnanam arid Kandasami. But he has given to each of the other 
Parties to Exhibit A-1 separate properties as described in schedules B to E and 
G to K. Under the terms of Exhibit A-1, the parties get only a life interest in the 
popros described in Schedules B to K of Exhibit A-1. In respect of the C 
hedule properties allotted to Thayammal, it is the plaintiff and defendants 3 to 6 
who get the A. Schedule properties, who are entitlcd to life interest in the C Schedule 
properties after the life-time of Thayammal, and it is their heirs who are entitled to 
the vested remainder. In respect of the properties described in the other Schedules 
B and D to K, the heirs of the persons who take life interest in the said properties 
are entitled to the vested remainder. Though it is stated in the document that 
Narayana Pillai effected a division by casting of lots, it appears from the several 
Schedules B to K that his sons and daughters are not.given equal shares. The value of 
share allotted to each of the daughters is very much less than the value of the rhare 
allotted to each of the sons and there is no equality in the value of the shares either 
among the sons, or among the daughters. It is recited in the document that a 
division ofall the movable properties among the parties had already been effected 
and if there are slight differences in the value of the properties allotted to each party, 
such difference shall be borne by the respective individuals. In the second para- 
graph of Exhibit A-1, Narayana Pillai has stated that though he got a few items of 
ancestral properties, they were sold and the small amounts received by him were 
spent for fami y expenses and it is only thereafter he acquired the properties dealt 
with by him under Exhibit A-1 by doing business. He has further mentioned in 
Exhibit A-1 that he had executed several wills and that the last will executed by 
him was one dated 13th July, 1958, He has also referred to the fact that he had 
settled some of the properties in favour of Thillai Ammal vagaira and subsequently 
cancelled the same. -It appears from the document that the children, grand- 
children and certain other relatives of Narayana Pillai requested him to effcct a 
division of his properties according to his wish, that he effected a division by casting 
Jots and that the parties agreed to the division effected by him. It is clear from a 
reading of Exhibit A-1 that Narayana Pillai has dealt with his properties as his self- 
acquired properties in giving shares to his sons, daughters se pe end 


Sri Vedantachari relied on some of the recitals in Exhibit A-1 in support of 
his contention that it was really a partition of joint family properties. He laid 
stress on the fact that Narayana Pillai had some ancestral properties. But it is 
clear from the document that the said properties were sold and the small amount 
which was received by Narayana Pillai by the said sale was also t for family 
expenses then itself and only after that, Narayana Pillai aa oaia by 
doing business. The parties to the suit are parties to the document and there is 
no plea or evidence to support the contention of the learned Advocates for the appel- 
lant and the sixth respondent that the properties covered by Exhibit A-1 are joint 
family properties. It is not the case of the appellant or the sixth ndent that 
the properties dealt with under Exhibit A-1 were acquired with the aid of ancestral 
nucleus or that they were blended with joint family properties. In fact there could 
be no blending of the properties acquircd by Narayana Pillai with any of his ancestral 
‘properties as the ancestral properties were alienated prior to the acquisition of pro- 
perties by Narayana Pillai. The recital in Exhibit A-1 that a division of all kinds 
of movable propertics had already been effected among the parties to Exhibit A-1 
would not show that the movable properties so divided belonged to the joint family 
of Narayana Pillai, his sons and grandsons. It is quite possible that Narayana 
Pillai allowed the other members of-his family to take shares in his moveable 
PoP just as he allowed them to take shares in his immovable properties under 

hibit A-1. The mere fact that Narayana Pillai- -agreed to effect a partiticn of 
his properties with the other members of his family cannot also lead to the inference 
that the properties dealt with under Exhibit A-1 are joint- fardily properties. Itis 
significant to note that Narayana Pillai has given shares to his daughters, who were 
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all married at that time. In Natssan v. Commissioner of Income-tax!, it has been held 
by a Bench of this Court that in a partition amongst the members of a Hindu 
undivided family governed by the Madras School of Mitakshara Law, the wife and 
the unmarried daughters will not have any right to be allotted a share. At least, 
an unmarried daughter can claim maintenance till marriage and provision for 
marriage expenses, but no such claim can be made by married daughters, 


Property which was originally self-acquired, may become joint family property, 
if it has been voluntarily thrown by the owner into the joint stock, with the intention 
of abandoning all separate claims upon it. In Mayne’s Treatise on Hindu Law ' 
and Usage at page 348 para. 283 this doctrine has been referred to and it is pointed 
out that it has been tedly recognised by the Privy Council. It is stated in the 
same paragraph that “the question whether a coparcener has done so or not, is 
entirsly one of fact, to be decided in the light of al] the circumstances of the casc; 
but a clear intention to waive his separate rights must be established and will not 
be inferred from acts which may have been done merely from kindness or affection.” 
The judgment in Shiba Prasad Singh v. Prayag Kumari Devi*, is quoted as authority 
for the said doctrine in the foot-note ‘Q’ at page 348 of the book. According to 
the judgment of the Privy Council in that case delivered by Sri Dinsha Mulla, the 
doctrine of blending or throwing into the common stock is based on the text of 
Yagnavalkya that ‘in cases where the common stock undergoes an increase, an 
equal division is obtained.” In his commentary on this text Vigyaneshwara has 
observed as follows: 


“ Among unseparated brothers, if the common stock be improved or augmented 
by any one of them through agriculture, commerce or similar means, an equal 
distribution nevertheless takes place; and a double share is not allotted to the 
acquirer,” i i 

Mayne has pointed out in the foot-note that the above text makes it reasonably 
clear that t is meant is that any coparcener who uses the family stock through 
trade, agriculture or any other means for the p of augmenting it, is not entitled 
to an extra share for his special exertions and that it does not appear to have any- 
thing to do with blending the income of a distinct self-acquisition with the income of 
the joint family property and so converting that which was originally a self-acquisi- 
tion into coparcenary property. In Mallesappa v. M 3, Gajendragadkar, J., 
has also criticised the above observation of Sir Dinsha Mulla in the above case and 
pointed out that the said text cannot be treated as the basis for the doctrine of hlend- 
ing as it has been judicially evolved. The doctrine of throwing into the common 
stock is also one evolved by judicial decisions. 


In Mulla’s principles of Hindu Law, 1gth edition, page 253, section 227; the 

principles are clearly stated in the following terms: 

“ Property which was originally the separate or self-acquired property of a 
member of a joint family may (by the operation of the doctrine of blending) 
become joint Family property, if it has been voluntarily thrown by him into the 
common stock with the intention of abandoning all separate claims upon it. 
A clear intention to waive his separate rights must be established, and it will not 
be inferred from the mere fact of his allowing the other members of the family 
to use it conjointly with himself nor from the fact that the income of the separate 
property was to support a son nor from the mere failure of a member to keep 
separate accounts of his earnings. So also acts of generosity or kindness shculd 
not be construed ds admissions of legal obligation. Separate property thrown 
into the common stock is subject to all the incidents of joint family property.” 


Sri R. Gopalaswami Iyengar, appearing for the contesting respondents 1 and 2 
urged that as there was no joint family property, there could be no question of 


Narayana Pillai throwing his self-acquired property into common stock. Such a 
a Pa i 


1. LLR. (1966) 1 Mad. 502. J. 589 : (1961) 3 8.C.R. 779 : (1962) 2 An.W.R. 
2. 1932) 63 . 196: L.R. 59 LA, 331. (S.C) 154: ALR. 1961 S.C, 1268 at 1271. 
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contention has been negatived in several decisions. Thus in Damodar Krishnaji ` 
oh v. Commissioner of Income-tax1, it was held that it was open to a member of 
a du undivided family to throw his self acquired property into the family 
hotchpot even though there was no joint or ancestral property. Again in Natesan v. 
Commissioner of Incoms-tax*, this contention has been negatived in the following 
passage: l i 
“It is now well settled that a separate property of a coparcener under the 
Hindu Law can acquire the character of a joint family property of the copar- 
cener by his own voluntary act of putting it in the common stock or blending it 
with joint family properties. The process of blending cannotes that there are 
two sets of properties, separate ne joint family, and they are pooled so that 
the exclusive rights of the coparcener holding the separate property are aban- 
doned; then there emerges only one kind of property, the whole of it becomi 
joint family property. Where, however, there exists no joint family property an 
the coparcener owning separate property desires to haye it treated as joint 
family pro , it will be open to him to do so and the Hindu Law does not require 
any fo ity to achieve this result. The act of the coparcener by which this 
` conversion of separate property into joint family property takes place is described 
' as throwing the property into the common stock or as treating the separate pro- 
party as joint family property. It is, however, not necessary that there should 
pre-existing common stock before it-can be said that the separate property is 
thrown into it. In a case where the family has no joint family property, the 
common stock is a mere fiction and throwing into the common stock is only a con- 
venient phraseology to describe the of conversion. A clear, unequivocal 
and unambiguous declaration by the holder of the separate property that it is 
joint family property would sufficiently impress that property with the joint 
family character.” 


As pointed out in the above passage, the very concept of blending of self acquired 
property with ancestral or joint family property presupposes the existence of a 
joint family Nya ape But it is clear from what we have already stated that the 
conversion of self-acquired property into a joint family property by what is known 
as throwing into common stock is only an application of the principle of abandon- 
ment or waiver of his rights by a coparcener with intention to treat his property 
as joint family property. Thus, in the Bench decision in Subramanta Iyer v. G.I.T., 
Madras*?, Rajagopala Ayyangar, J. has observed as follows: 


“ Under the Hindu Law there is no necessity for joint family property to exist 
in order that there may be a joint family. The assessee and his son undoubtedly 
constitute members of a joint Hindu ily. They might have started with 
no ancestral nucleus or other joint family property but there was nothing to 
prevent the assessee from impressing upon any self-acquired property belonging 
to him the character of joint family property. No formalities are necessary in 
order to bring this about and the only question is one of intention on the part of 
the owner of the separate property to abandon his separate rights and invest 
it with the character of joint family property. Where an inference of this sort 
is sought to be deduced from the adie of the parties, there might be room for 
ambiguity and for difference of opinion. Where, however, it is the declaration 
of the owner of the separate property that is the evidence before the Court or the 
Tribunal, the inference that the character of joint family a pa is impressed 
upon the separate property follows, unless the words are incapable of that construc- 
tion or if it represents merely a future intention not yet given effect to.” 


In Ramaswami Nayakar v. Raju Padayachi*, it has been held that the question 
whether the self-acquired property of a member of a joint Hindu family has been 
thrown by him into the common stock or not is a question of fact. In Pearsy Lal v. 
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- Nanak Chand1, the Privy Council had to consider a case where a father, who had 
no ancestral property, started a business and his son claimed that by reason of his 
association in the business the character of the business became a joint family busi- 
ness. It has been held in that decision that the onus of proving that the separate 
_ business of the father became joint family business, especially when there is no 
ancestral property, is heavy on the son and that it is for the son to prove that he 
was associated in the business in such a manner as to raise a reasonable inference 
that the father intended to make and did make his business a joint family business. 
In Subramania Lyer v. Commissioner of Inzomns-tax, Madras*, it has been held that the decla- 
ration by the owner of tbe separate property in unambiguous terms in the partition 
deed entered into by him as the manager of the undivided family of himself and 
his minor son is sufficient toimpress the character of joint family property upon the 
scparate property. l 


The decision of this Court in M. K. Stremann v. Income-tax Commissionsr?, was 
confirmed by the Supreme Courtin Commissionsr of Income-iay v. Stremann*. The 
Supreme Court held that even from the time when instructions were given by the 
assessce for the preparation of the partition deed that his self-acquired property 
was to be treated as joint family property in the deed to be executed, the property 
assumed the character of the joint family property and that on execution the deed. 
became evidence of a pre-existing fact, i.e. of throwing a self-acquired property into 
the hotch-pot. In Kandaswami Chettiar w. Commissioner of Agricultural Income-tax® a 
Bench of this Court observed that there has been a well known line of decisions which. 
held that, where an assessee who is the manager of a joint Hindu family, proceeds 
to impress upon his self-acquired property with the character of joint ily pro- 
perty and proceeds to divide it between himself and the other members of his family, 
it cannot be considered to be a case where he has effected an indirect transfer of 
his self-acquired property in favour of wife or minor children so as to. attract 
the provisions of section 16 (3) of the Indian Income-tax Act, 1922. It was held, 
in the circumstances of that case, that the assessee Kandaswami, as the Manager of 
a joint Hindu family, desired to impress upon the schedule properties mentioned. 
in the partition deed executed by him, which no doubt were-his self-acquisitions, 
with a joint family character and thereafter to divide them between himself and the 
other members of the family. If an act or transaction by which a coparcener 
impresses his self acquired he le) with the character of joint family p 
cannot amount to transfer even under the wider definition in section 2 (47) of the 
Income-tax Act, it cannot obviously be a transfer within the meaning of the narrower 
definition of transfer in section 5 of the Transfer of Property Act. 


A scrutiny of the terms of Exhibit A-1 in the present case does not disclose an 
intention on the part of Narayana Pillai to impress his self-acquired properties wi 
the character of joint family properties. It is not the case of the appellant or the 
. sixth respondent that Narayana Pillai treated the properties dealt with under Exhibit 
A-1.as joint family properties at any time prior to the execution of the document. 
It is true he could express his intention to treat the properties dealt with under 
Exhibit A-1 as joint family properties even under, the very document and proceed 
to effect a partition of the properties among the members of bis family. This 
is clear from the decision in Damodar Krishnajt Nirgude v. Commissioner of Incoms-tax €, 
where it was held that the fact that throwing of self-acquired pro into the family 
hotch-pot and partition of such property between the assessee and his wife and minor 
son were effected by the same deed did not materially affect the effect or validity 
of the bras tia But there is no declaration by Narayana Pillai in the partition 
deed, Exhibit A-1, to treat his self-acquired properties as joint family pr ies 
by throwing them into a common stock, that is, by impressing them wi joint 


- 
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family character. The following passage in Natesan v. Commissioner of Income-tax}, 
is relevant for the present discussion: 


‘There can be no doubt that a separate propesty will retain its character as 
such unless and until there is some evidence to show, either by the course of con- 
duct of the exclusive owner of that property or by an express declaration of such 
a person, that it was treated as joint family property. The mere fact that a 
separate property is divided between the members of the family would not be 
sufficient to establish that at the point of division it was treated as joint family 
property. Nothing prevents a coparcener from being generous to the othcr 
coparcencrs and allowing them‘to share his exclusive propertics. This is. 
possible even without a change in the nature of the property. There may be 
a case in which his separate property and the admitted joint family properties 
are all brought into hotch-pot and divided and in such å case, the ` contention 
that the separate property also partook of the nature of joint family property is 
plausible; but where what is divided is only the separate property and there is 
no indication that at any point of time prior to its division or even at the moment 
of division, there was an alteration or change in the nature of the property, it 
would be very difficult to contend that the division amounts to a partition as the 
term is understood under the Hindu Law.” - 


The mere fact that the document Exhibit A-1 is styled as a deed of partition, 
though a relevant circumstance, is not decisive on the question whether it is really 
a deed of partition. We have pointed out that Narayana Pillai has dealt with the 
properties under Exhibit A-1 as his self-acequired properties and has given shares. 
oven to his married daughters, It is true the sons and grandsons were parties to 
the document and consented to the shares being given to the daughters of Narayana. 
Pillai. But, as already pointed out, Narayana Pillai merely complied with the 
request of his children and grandchildren and relations to effect a division as decided. 
by him. One has to search in vain in Exhibit A-1 for a declaration, much less an 
unequivocal declaration, on the part of Narayana Pillai disclosing any intcntion 
on his part to treat his (ial ris properties as joint family preperties. For 
the foregoing reasons, we are unable to accept the contention of the learned Advocate 
for the appellant and the sixth respondent that Exhibit A-1 is a deed of partition in 
respect of the joint family properties of Narayana Pillai and his sons and grandsons.. 


The learned Advocates for the appellant and the sixth respondent urged that 
Exhibit A-1 evidences a family arrangement. Butno such plea had been put forward 
in the lower Court, or in the grounds of appeal. Sri Vedantachari relied on the 
decision in Pullaiah v. Narasimham? in support of his contention that although con- 
flict of legal claims in praesenti or in future is generally a condition for the validity 
of family arrangements, it is not necessarily so and that even bona fide disputes present 
or pomsible: which may not involve legal claims, would be sufficient. It has been. 
pointed out in that decision that members of a joint Hindu family may, to maintain 
peace or to bring about harmony in the family enter into such a family arrangement 
and if such an arrangement is entered into bona fide and the terms thereto are fair- 
in the circumstances of a particular case, the Courts will more readily give assent to. 
such an arrangement than to avoid it. Reliance was placed in that decision on the 
following observations of Bose, J., in Saku Madho Das v. Mukand Ram®, as showing” 
how strongly the Court leans in favour of a family arrangement that bring about: 
harmony in the family ; 


"Tt is well settled that a compromise or family arrangement is based on the 
assumption that there is an‘ antecedent title of some sort in the parties and the 
agreement acknowledges and defines what that title is, each party relinquishing 
all claims to property other than that falling to his share and recognising the 
right of the others, as they had previously asserted it, to the portions allotted to: 
1. LLR. (1 1 Mad. 302 at 506. S.C. 1836, 
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‘them respectively. That explains why no’ conveyance is required in these cases 
to pass the title from the one in whom it resides to the person receiving it under 
the family arrangement. It is assumed that the title claimed by the person receiv- 
ing the property under the arrangement had always resided in him or her so far 
as the property falling to his or her share is concerned and therefore no conveyance 
is necessary, But in our opinion, the princip'e can be carried further and so 
strongly do the Courts lean in favour of family arrangements that bring about 

. harmony in a family and do justice to its various members and avoid, in antici- 
pation, future disputes which might ruin them all, that we heve no hesitation in 
taking the next step (fraud apart) and upholding an arrangement under which 
one set of members abandons all claim to all title and interest in all the properties 
in dispute and acknowledges that the sale and absolute title to all the properties 
resides in only onc of their number (provided he or she had claimed the whole and 
made such assertion of title) and are content to take such properties as are assi gned 
to their shares as gifts pure and simple from him or her, or as a conveyance for 
consideration when consideration is present.” 


In view of our finding that Narayana Pillai dealt with his self-acquired properties 
under Exhibit A-1, the other parties to the document had no antecedent title. 
It could not be pretended that there was any bona fide dispute between Narayana 
Pillai and his children and grandchildren when he divided and gave his properties 
. to them under Exhibit A-1. In Ram Charan Das v. Girija Nandini Devit, relied on 
by Sri Vedantachari, it is pointed out that it is not necessary, as would appear from 
the decision in Rangasam: Gounden v Nachiappa Goanden*, that every party taking 
benefit under a family settlement must necessarily be shown to hav ce, under the law, 
a claim to a share in the property and that all that is necessary is that the parties 
must be related to one another in some way and have a possible claim to the pro- 
perty or a claim or even a semblance of a claim on some other ground, as, say, 
affection. It is no doubt true that the children and grandchildren of Narayana 
Pijlai had a claim to the affection of Narayana Pillai. Butitcould noton that ground 
be said that they had a claim or semblance of a claim against his seLf-acquired .pro- 
perty. If the contention of Sri Vedantachari that even a semblance of a claim 
on some grounds such as affection is sufficient to support Exhibit A-1 as a family 
arrangement is accepted, it would lead to the result that every deed of gift by a 
father to his children or near relations could be treated as a family arrangement, 
though the other requisites of the family arrangement are absent. It is not possible 
to build an argument that Exhibit A-1 evidences a family arrangement solely on 
the stray observation in the above Supreme Court decision made in the course of a 
discussion whether a transaction which was a family settlement amounted to a 
transfer or creation of trust in the property. It is clear from the Supreme Court 
‘decision that the transaction in question in that case is a family arrangement entered 
into by the parties bona fide for the purpose of putting an end to the dispute among 
the family members. In the present case, neither the appellant nor the sixth 
respondent has stated that there were any disputes, or that any dispute was in 
‘contemplation which necessitated any family arrangement. In Fatru Pakan v. 
Ambikajit Prasad?, it has been held that the existence of a family dispute is not essen- 
tial to the validity of a family arrangement, nor is the existence of a doubtful claim 
based on the allegation of an antecedent title essential for the validity of a family 
arrangement; such arrangement may bind the parties to it if it is for the benefit of 
the family, or for the maintenance of peace and harmony and the avoidance of 
future discord or for the preservation of the property, but there must be some kind 
of consideration before an agreement in respect to the division of family property 
can be held to be a valid family arrangement, though in such cases the Court will 
not scrutinize the quantum of consideration with meticulous nicety. Again in 
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Gangabai v. Punau Rajwa1, it wat held that where a family arrangement was merely 
a cloak for the transfer it could not be upheld. In Natesan v. Commissioner of Income- 
tax*, itis pointed out that a separate property of a coparcener cannot be fragmented 
into shares and disposed of by allotment to sharers under the guise of partition 
without the element of transfer of property. Even if the document Exhibit A-1 
is styled as a family arrangement, it is really a gift by Narayana Pillai to the several 
members of his family. It is true the parties to the document get rights under it. 
But it is not by virtue of any antecedent title or bona fide claim. For the forcgoing 
reasons, we see no reason to differ from the finding of the learned Second Additional 
Subordinate Judge that, though Exhibit A-1 p rts to be a partition deed, it is 
really a gift deed by Narayana Pillai in favour of the members of his family. 


. The learned Second Additional Subordinate Judge held that the restrictions 
in respect of the power of disposal and enjoyment placed on the sharers would be 
clearly hit by sections 10 to 12 of the Transfer of Property Act. The learned 
Advocates for the appellant and the sixth respondent urged that Exhibit A-r is 
either a deed of partition, or a deed of family arrangement, and is, therefore, not 
a transfer within the meaning of section 5 of ths Transfer of Property Act and hence 
sections 10 to 12 of the Transfer of Property Act could not be invoked. ‘They further 
contended that even if Exhibit A-1 is treated as a gift deed, the restrictions as to 
alienation and enjoyment are not absolute, but limited, and are, therefore valid. 


The principles of sections 10 and 11 of the Transfer of property Act are based 
on English common law. It is clear from pege 96 of Mulla’s Transfer of Property 
Act, Fifth Edition, that section 10 incorporates a rule of justice, equity and good 
conscience, and governs transfers to which the Act does not apply. At page 102 
of the same book it is stated that the prohibition or a condition in absolute restraint 
on alienation enacted in section 10 conforms to Hindu and Mohomedan Law. 
Again at page 105 of the book it is stated that the invalidity of conditions in restraint 
of enjoyment of property is recognised both in Hindu and Mohomedan Law and 
that a direction in restraint of partition in a Hindu will or ina Hindu gift is void. 
It is stated in the same page that a right to partition is an incident of joint ownership 
of property and a reference is made to the views of the several High Courts in the 
following terms:— 


“ In Umrao Singh v. Baldso Singh*, a testator left his property to his sons jointly 
with a direction that the pro should not be itioned till all the sons attain 
majority. The Lahore High Court held that this was an invalid restriction on 
the right of enjoyment even though it was for a limited time. An agreement 
not to partition, though it may be binding on the immediate parties, will not bind 
their successors in interest, Anand Chandra v. Pran Kisto*, The Bombay High 
Court has held that such an agreement is inconsistent with the Hindu Law and 
will not bind even the parties themselves, Ramalinga v. Vetrupakshi® and the 
Allahabad High Court has held that even an immediate party is not bound by an 
agreement not to partition for an indefinite time, Chandar Shekhar v. Kundan 
Lal.’ . 


The argument of Sri Vedantachari is that it is well settled that a partition under 
the Hindu Law of joint family assets does not operate as transfer inter vions, as it is 
only the ascertainment of shares of coparceners, who at the time of the partition, 
are admittedly the persons having an interest in the properties and hence the pro- 
hibitions and restrictions im in sections 10 to 12 of the Transfer of Property 
Act could not be invoked. But, in our opinion itis not possible to contend that the 
parties could transgress the rule of perpetuity embodied in section 14 of the ‘Transfer 
of Pro Act in effecting a partition. In Ptrojasha v. Manibhai", a Division 
Bench held that the mere fact that the parties settled among themselves by compro- 
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mise that the lands should not be divided, but they should enjoy the profits, could 
not in law impart the character of impartibility to the estate and that parties cannot 
make an estate impartible which is partible, as it is opposed to public policy. In 
Mudara v. Muthu hengsu!, it has been held that, however much people may desire 
to keep their property in the hands of their descendants, they cannot succeed in 
doing so by violating the provisions of law as to transfer of property. The condi- 
tionrestraining alienation was embodied in a partition deed and the effect of the condi- 
tion was to make the shares of the defendants branch for ever inalienable except with 
the consent of the members of the other branch who had no interest in it at all. 
In fact, the alienation by way of a mortgage was not even executed by all the members 
of the defendants’ branch nor a fortiori by those members together with the members 
of the other collateral branch. It is observed in the decision that the Courts below 
secem to have been influenced by the fact that such conditions are frequently con- 
tained in family arrangements on the West Coast in Marumakathayam and Aliya- 
santhanam families into thinking that wherever they occur they must be according 
to the spirit of the people and therefore, not invalid. In T. V. Sangam Lid. v. 
Shanmugha Sundaram? a Special Bench of this Court held that a restriction on aliena- 
tion in a partition deed among the father and the sons that the sons should not sell 
their shares in the family residence to a stranger, but only to a member of the family 
far below the real value of the share of each son, without a corresponding obligation 
on the others to buy at that price, was an absolute restraint. Thus the principle 
of section 10 of the Transfer of Property Act has been invoked in construing the 
restraint on alienations even in deeds of partition. 


In Arumugha Chetty v. Ranganathan Chetty?, it has been held that co-parceners in 
a joint Hindu family can agree for consideration that for a certain time or until a 
certain event or for their lives, they will not exercise their right to divide. Itis stated 
at page 410 of the decision that there could be no legal obstacle tosuch an agreement. 
There is a clear distinction recognized in law of real pro between personal 
covenants and covenants running with the land. How far the equitable rule that the 
burden of a covenant runs with the land is to be found in section 40 of the Transfer 
of Property Act. Restrictions as regards alienation and enjoyment in personal 
covenants can bind the parties or transferees with notice of the personal covenants. 
The decisions relied on by the learned Advocates for the appellant and the sixth 
respondent could be clearly distinguished on this principle. 


In Mohammed Raza v. Mt. Abbas Bandi, it has been held that where a person 
has been allowed to take property upon the express agreement that it shall not be 
alienated outside the family, those who seek to make title through á direct breach 
of this agreement can hardly support their claim by an appeal to the high sounding 
principlés, such as justice, equity and good conscience. It was held in that decision 
that the terms of the compromise were binding, that the restriction as to alienation 
was only partial and such a partial restriction was neither repugnant to law or to 
justice, auty and good conscience. In fact, there is the folowing observation 
at page 160 of the decision : 


“€ Tt is in their Lordships’ opinion, important in the present case to bear in mind 
that the document under which the appellants claim was not a deed of gift, ora 
conveyance, by one of the parties to the other, but was in the nature of a contract 
between them as to the terms upon which the ladies were to take...... In com- 
promise of their conflicting claims what was evidently a family arrangement was 
come to, by which it was agreed that she (plaintiff) should take what she claimed 
upon certain conditions. One of these conditions was that she would not alienate 
the property outside the family. Their Lordships are asked by the appellants 
to say that this condition was not binding upon her, and that what she took she 
was free to transfer to them”. 
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In Rup Singh v. Bhabhuti Singh}, it has been held that the members of a joint undivided 
Hindu family can bind themselves for their own lifetime not to claim partition of the 
joint family pro and that what may be effected by an agreement may be effected 
equally by means of a submission to arbitration followed by an award. The decision 
in Awlai Ali v, Syed Ali Athar’, is only to the effect that a contract of pre-emption does 
not offend against rule against perpetuities. In Ratanlal v. Remanujdas?,it has been 
held that an agreement between two brothers that if one of them wished to sell his 
share in the residential house, it should be sold to the other for a fixed price is not 
invalid either under section 10 or section 14 of the Transfer of Property Act 
because such an agreement creates no interest in the property and that it binds 
only the parties and the representatives of the promisor. In Parvathi Pillai v. 
Neelan Nadar*, it has been held that a family settlement does not come within the 
purview of the Transfer of Property Act. There can be no doubt about the actual 
decision in that case. Undera partition deed between A, B and C, A got his one- 
third share and he settled it upon B reserving a life interest for himself. It has 
been held in that case that the restriction on alienation imposed on A is binding on 
him as A reserved only a life interest in himself and agreed not to effect any aliena- 
tion and that it was not competent for him to sell the property. 


We have already found that Exhibit A-1 is really a deed of gift by Narayana 
Pillai in favour of his children and grand children. Hence the real question to be 
considered in this appeal is whether the restrictions as to alienation and enjoyment 
can be supported on the ground that they are not absolute, but partial. It is, there- 
fore, necessary to consider the relevant terms of Exhibit A-I restricting alienation 
and enjoyment of the suit properties by the plaintiff and defendants 3 to6. Under 
Exhibit A-1, Narayana Pillai has reserved a life interest in the suit properties and 
given absolute vested interest in favour of the plaintiff and defendants g to 6 in the 
said properties and specified their shares. The subsequent clause in Exhibit A-1 is 
as follows : 


“ All persons mentioned above who obtain the A Schedule properties shall, 
effect any sale etc., only jointly but should they alienate their proportionate share 
or let out for rent etc., to third persons in their individual capacity they shall not 
be valid for any reason whatsoever.” 


It is clear from the above terms in Exhibit A-1 that after giving absolute vested 
interest in the suit properties to the plaintiffand defendants 3 to Gin the suit, Narayana 
Pillai has imposed an absolute restraint prohibiting them from alienating their 
shares by way ofsale etc. The words ‘all persons’ inthe above clause refers to 
not only the plaintiff and defendants 3 to 6, but also to their sons, grandsons etc., 
who are to succeed to their properties. Even if it is construed as restricting aliena- 
tions by the plaintiff and defendants 3 to 6 alone, it is an absolute restraint, which is 
invalid, In Rosher v. Rosher®; it has been held that a condition in absolute restraint 
of alienation annexed to a devise in fee, even though its operation is limited to a 
particular time, ¢.g., to the life of another living person, is void in law as being repug- 
nant to the nature of an estate in fee. The testator in that case devised an estate to 
his son in fee, provided always that if the son, his heirs or devisees, or any person 
claiming through or under him or them, should desire to sell the estate, or any part 
or parts thereof, in the lifetime of the testator’s wife, she should have the option to 
hase the same at the price of £3,000 for the whole and at a proportionate price 

or any part or parts thereof, and the same should accordingly be first offered to her 

at such price or proportionate price or prices. The real selling value of the estate was 
at the date of the will and at the time of the testator’s death, £15,000. It-was held 
in that case, that the proviso amounted to an absolute restraint on alienation during 
the life of the testators’ widow ; that it was void in law ; and that the son was enti- 
tled to sell the estate as he pleased, without first offering it to the widow at the price 
named in the will. In Gomfi Singh v. Anari Kuar®, it has been held that the condi- 
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tion in a deed executed by a Hindu governed by the Mitakshara School of Hindu 
Law making his two wives joint owners along with him of certain property and 
providing that neither he nor his wives would have the right to transfer the property 
separately unless all combined to make such transfer, was held to be an absolute 
restraint within the meaning of section 10 of the Transfer of Property Act. The 
decision refers to a similar case in KAiali Ram v. Raghunath Prasad, in which Knox, J., 
held thata term of the compromise embodied in a decree that the party to whom the 
bouse was conveyed under it was not at liberty to transfer it without the consent of 
the other party to that compromise was void as being a restraint upon alienation 
and that the house could be transferred in spite of that condition. us the restraint 
imposed on the plaintiff and defendants 3 to 6 that if they want to effect a sale etc. 
they could do so only jointly, but not individually, in respect >f their respective 
shares, is clear'y an absolute restraint, which is void under section 10 ofthe Transfer 
of Property Act. 


- 


In the latter part of the document Exhibit A-1 Narayana Pillai has prescribed 
the mode and enjoyment of the suit properties. His sons Paramasivam and 
Arunachalam appear to have been residing with him at the time of Exhibit A-1. It 
is clear from the document that Narayana Pillai had executed a power of attorney in 
favour of Paramasivam to conduct the suit filed by him against defendants 1 and2in 
respect of the suit properties. Under the terms of Exhibit A-1, Paramasivam was 
directed to conduct the cinema theatre for a period of five years after obtaining 
oo of the suit properties from defendants 1 and 2 and pay Narayana 

illai an aggregate rent of Rs. 750 per month. The document Exhibit A-1 provides 
for the enjoyment of the suit properties for a subsequent period of three years by the 
sixth defendant Venugopal and likewise, by defendants 4 and 5 for the next three 
years and by the third defendant Arunachalam for the succeeding three years, 
subject to payment of rent to Narayana Pillai. After the turn to the third defendant 
Arunachalam, the plaintiff Paramesivam is entitled to enjoy the suit properties for 
a period of three years and thereafter each of the other parties are entitled to enjoy 
the suit ee by turn fora period of theree years as provided earlier, but there 
is no reference to payment of rent to Narayana Pillai. us Exhibit A-1 provides 
for a permanent arrangement for the enjoyment of the suit properties by turns. 
The contention of the contesting defendants 1 and 2 is that the provision as regards 
the mode of enjoyment of the suit properties in Exhibit A-1 was intended to be opera- 
tive only during ths lifetime of Narayana Pillai. Ifthe said construction is correct, 
it will not offend section 11 of the Transfer of Property Act, as Narayana Pillai had a 
life interest in the suit properties and he is clearly entitled to provide for the enjoyment 
of the suit properties by the plaintiff and defendants 3 to 6 by turns, subject to 
their paying rent to him. It is true Narayana Pillai has executed a power of 
attorney to the plaintiff Paramasivam to conduct the litigation against defendants 1 
and 2 and to recover possession of.the suit properties. He has made provision for 
the period during which each of the plaintiff and defendants 3 to 6 should enjoy the 
suit properties and pay him rent. But it should be noted that after referring to the 
enjoyment of the suit properties in turns by the plaintiff and defendants 3 to 6 subject 
to payment of rent to him, he has ed to state that the plaintiff kould gtt his 
next turn, but that it should be only for a period of three years, instead of five years 
as stated in the earlier clause. It is clear or the document that the parties should 
thereafter enjoy the suit properties by turns of three years each. It is admitted that 
Narayana Pillai was go years old at the time of Exhibit A-1 and he died shortly after 
effecting the alleged partition evidenced by Exhibit A-1. The detailed provision 
for enjoyment of the suit properties for several terms could not be merely for the 
fe of Narayana Pillai’slitetime. There can be no doubt that Narayana Pillai 
has made a permanent provision for the enjoyment of the suit properties by turns for 
indefinite period. We have already found that Exhibit A-1 is a deed of gift by 
Narayana Pillai. By virtue of section 11 of the Transfer of Property Act, such a 





1. (1906) 3 A.LJ. 621 : (1906) A.W.N. 214, 
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restraint upon enjoyment of the suit properties is repugnant to the absolute interest 
given to the plaintiff and defendants 3 to 6 and itis void. The fact that the plain- 
tiff and defendants 3 to 6 have joined in executing the document Exhibit A-1, cannot 
estop them from disputing the validity of the clause in Exhibit A-1 restricting the 
enjoyment of their shares. 


The parties to the suit have really dealt with the suit properties as though the 
conditions restraining alienation and enjoyment are invalid. We have already 
referred to the sale deeds Exhibits B-1 and B-2 executed by defendants 3 to 5 in 
respect of their half share and the lease Exhibit B-5 executed by the sixth defendant. 
In fact, defendants s to 6 have filed written statements stating that they do not ecmit 
the allegations made in the plaint. Itis submitted that during the pendency of this 
appeal, the appellant-plaintiff has sold his share of the suit properties. Even in the 
lease deed Exhibit A-1 executed by the plaintiff and defendants 3 to 6 in favour ol 
defendants 1 and 2, provision is made for payment of rent separately to each of the 
sharers, 


The learned Second Additional Subordinate Judge has commented on the fact 
that the plaintiff has failed to get the sale deed Exhibits B-1, B-2 and the lease deed 
B-s set aside. The plaintiff is not a party to these documents and he cannot sue to 
have them set aside. He can only seek a declaration that the alienationr are invalid 
in view of the conditions in Exhibit B-1 restricting such alienations and that they 
will not bind him. But in view of our findings that the conditions in Exhibit A-1 
restricting alienation of the suit properties by plaintiff and defendants 3 to 6 are invalid 
and inoperative, the plaintiff can get no such declaration. 


The learned Second Additional Subordinate Judge has erred in dismissing the 
suit completely. Admittedly, the plaintiff is entitled to 1/4th share in the suit 
properties. It is true defendants 1 and 2 got a lease of the suit properties from the 
plaintiff and defendants 3 to 6 under Exhibit A-2, but the term of the lease has 
expired. Defendants 1 and 2 have purchased the shares of defendants 2 to 5 in the 
suit. Under section 44 of the Transfer of Property Act. 


“ Where one of two or more co-owners of immoveable property legally com- 
petent in that behalf transfers his share of such property or any interest therein 
the transferee acquires, as to such share or interest, and so far as is necessary to 
give effect to the transfer, the transferor’s right to joint possession or other common 
or part enjoyment of the property, and to enforce a partition of the same, but 
subject to the conditions and liabilities affecting, at the date of the transfer, the 
share or interest so transferred.” 


But defendants 1 and 2 have already obtained possession of the suit properties as 
lessees from all the sharers who are entitled to thesuit properties. Plaintiff is a 
co-owner of the suit properties as he is entitled to one-fourth share in the same. It is 
true he cannot get exclusive oe of the suit properties, but he is entitled to 
decree for joint possession of the suit properties along with the other co-owners. 


The decree and judgment of the learned Second Additional Subordinate Judge 
totally dismissing the suit with costs are wrong and they are set aside. There shall 
be a decree in favour of the plaintiff for joint possession of the suit properties with 
defendants 1 and 2. It is open to the plaintiff to take appropriate stc ps to work out 
his rights to.get his share of the income of the suit properties or to ¢ffcct a partition. 
The possession of the suit properties with defendants 1 and 2 as co-owners cannot 
be said to be wrongful and the claim for-damages made by the plaintiff was rightly 
dismissed. Having regard to the above facts, we direct the plaintiff to pay half 
the costs of the suit to defendants 1 and 2 in the trial Court. Defendants i and 2 
are entitled to half the costs of this appeal from the plaintiff and the sixth defendant. 


V.M.EK. — Order accordingly. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. K. VEERASWAMI, Chief Justice AND Mn. JUSTICE S. Mananajan. 
Mayilsami Gounder .. Petitioner* 


D. 
Rammoorthi Chettiar and another .. Respondents. 


Madras Cultivating Tenants Protection Act (XXV of 1955), secticns 3 (4) and 4 (5,— 
Tenant evicted in pursuance of order under section E AS crder in 
Revenus Court has no inherent power to order restitution—sStatuicry bodies —Pcwers cf. 


Unlike Courts of law which would have inherent powers, although there is no 
specific enabling statutory provision, the position of statutory bodies entrusted 
with specified powers is entirely different. The poon of such a statutory body 
are entirely limited and controlled by the statute which confers them, and, it cannot 
act outside the limits of the statute creating it. On that view, it could have 
no inherent power. It is another matter if on a construction of a statutory pro- 
visions an inference therefrom can be made of an ancillary or necessary power 
to execute the main purpose covered by the statute. But that principle will be 
inapplicable to construction of section 4 (5) of the Act. 

The scope of the power under section 4 (5) of the Act does not extend to a case 
of eviction of the tenant under sub-section (4) of section 3. This is an express 
limitation upon the scope of the power conferred by section 4 (5). ‘The Court cannot 
impute an intention on the part of the Legislature so as to enable to infer an inherent 
power to put the teant in possession who has been evicted in execution of an 
order under section 3 (4) of the Act. 

It may be unfortunate that notwithstanding the reversal of the eviction order 
the tenant is unable to get restoration. But, it is for the Legislature to provide 
for the situation. 

Visw expressed in Raso Moopanar v. Ramamurthy Iyer, 1.L.R. (1968) 2 Mad. 571: 
(1967) 1 M.L.J. 287, to the contrary, overruled. 


Petition under section 6-B of Madras Act XXY of 1956 read with section 115, 
Civil Procedure Code, praying the High Court to revise the order of the Assistant 
Collector, Pollachi dated 10th January, 1966 and madein M.C.T.P. No. 5 of 


1964. 
S. Mohan, for Petitioner. 
S. Palaniswamy and R. Ramamoorthi, for Respondents. 
The Judgement of the Court was delivered by 


Vesraswami, C. J.—This revision petition comes befor us on a reference made 
by one of us. The petitioner is the tenant who applied for restoration of possession 
on an eviction order being reversed, in execution of which, he had been deprived of 
possession, but, the Revenue Divisional Officer dismissed the application on the 
ground of limitation. 


The respondent applied for eviction in February, 1960 which was ordered. 
Since the tenant failed to d it the rent within the time allowed, the order was 
put to execution and the kadon entered upon ion in July, 1960. Eventually 
the revision petition directed against the order of eviction was allowed by this 
Court on the ground that the respondent should haveimpleaded the newly inducted 
tenant. On the strength of this order of reversion, the tenant, who is the petitioner 
before us, applied for restitution. But the application was dismissed on the ground 
that it was out of time under the provisions ofsection 4 (5) of the Madras Culti- 
vating Tenants Protection Act, 1955. The petition under consideration is to revise 


that order. 


When the petition came before one of us, it was felt that there was no juris- 
diction vested in the Revenue Divisional Officer to order restoration, and that since 
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section 4 (5) would have no application to a case of deprivation of possession of a 
tenant, in execution of an order under section 3 (4), no question of limitation could 
for that reason arise. But Raso cai Sard v. Ramamurthy Iyer?, had taken the view 
that because, as would be obvious from the Act, the Legislature was so particular 
about protecting the rights of cultivating tenants, it would be reasonable to infer 
that it did not intend that a cultivating tenant who had been evicted from his holding 
in pursuance of an order of Court which is subsequently found to be wrong, should 
be left helpless and without any remedy to get possession of the holding from which he 
had been so evicted. In the view of one of us this view required reccnsideration and 
that is how it has been placed before a Division Bench. 


Unlike Courts of law which would have inherent powers, although there is no 
specific enabling statutory provision, the position of statutory bodies entrusted with 
specified powers is entirely different. The powers of such a statutory body are 
entirely limited and controlled by the statute which confers them, and, it cannot 
act outside the limits of the statute creating it. On that view, it could have no 
inherent power. Itis another matter if on a construction ofa statutory provision an 
inference therefrom can be made of an ancillary or necessary power to execute the 
main purpose covered by the statute. But, in our view, that principle will be 
inapplicable to the construction of section 4 (5) ofthe Act. That provision reads : 

“Any cultivating tenant who after the commencement of this Act has been evicted 

except under the provisions of sub-section (4) of section 3 shall be entitled to apply 
to the Revenue Divisional Officer within two months from the date of such eviction 
or within two months from the date of coming into force of the Madras Cultivating 
Tenants Protection (Amendment) Act, 1956, for the restoration to him of the 
possession of the lands form which he was evicted and to hold them with all the 
rights and subject to all the liabilities ofa cultivating tenant. The provisions of 
sub-section (4) shall, so far as may be, apply to such an application.” 
It is amply clear that the scope of the power under this provision does not extend 
to a case of eviction of the tenant under sub-section (4) of csection 3. This is an 
express Limitation upon the scope of the power conferred by section 4 ( Aa We do not 
think how we can, notwithstanding the express exclusion, impute an intention on the 
part of the Legislature so as to enable us to infer an inherent power to put the tenant 
in possession who has been evicted in execution of an order under section 3 (4) of the 
Act. With respect, therefore, we are not able to share the view in Raso Moopanar v. 
Ramamurthy Iyer'. 

It may be unfortunate that notwithstanding the reversal of the eviction order 
the tenant is unable to get restoration. But, it is for the Legislature to provide for 
the situation. 


The petition is dismissed. No costs. 

It is represented to us that the tenant has Fal ee certain sums of money 
before the Revenue Divisional Officer pending this proceeding. The petitioner 
would be at liberty to apply to him for payment of the sums. 

S.V.J. Petition dismissed. 


— AIle 
1. LL.R. (1968) 2 Mad. 571: (1967) 1 M.LJ, 287, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. K. Veeraswal, Chief Justice, MR. Jusrice M. NATESAN AND 
Ma. JusTicg B.S. SOMASUNDARAM. 


State of Madras represented by the Special Tahsildar, Regional 


Engineering College, Scheme, ‘Tiruchirapalli .. Petttioner* 
0. 
Muthurethinam and others .. Respondents. 


Limitation Act (LX of 1908), sections 5 and 12 (2) and (3) and Corl Procedure Code (V of 
1908), Order 41, rule 1—Common Judgment in suits or appeals—Party obtaining only 
ons set of copies of sudgments— Whether entitled to deduction of tims under section 12 of 
the Limitation Actin respect of all the appeals—Necesstty for petition under section 5 of 
the Limitation Act, 


The order of reference was ‘‘ whether in a common judgment disposing of a 
batch of suits or appeals, a party will be entitled to the deduction of time under 
section 12 of che Limitation Act in respect ofall the appeals, though he had obtain- 
ed only one set of copies of judgment. l 


Held, section 12 (2) and (3) of Limitation Act are not in any way qualified or 
limited in their application by anything outside those provisions. The direction 
by those provisions is that in computing time for purposes of exclusion the day 
on which the judgment appealed against was pronounced and the time required 
for obtaining a copy of the decree as well as of the judgment should be taken 
into account for exclusion. ‘The provisions are silent as to who should apply for 
such copies or whether they should at all be filed along with the appeals. But 
Order 41, rule 1 of the Civil Procedure Code requires that every memorandum of 
appeal should be accompanied by a copy of the decree appealed from and also a 
copy ofthe judgment. This requisite, except as to the decree, is not an inflexible 
rute, as the Court has the power to dispense with the production of copies of judg- 
ment. This provision of the Code is obviously unrelated to section 12 of the Limi- 
tation Act and cannot be understood as enjoining that exclusion for computation 
of time for limitation for an appeal should ‘only be based on the endorsements in 
the certified copies of the judgment necessarily to be filed therewith. Order 41, 
rule 1 of the Code is limited to the procedure in filing an appeal and is concerned 
with the form of the memorandum of appeal and the enclosures thereto. That 
rule has nothing to do with the exclusion of time which is entirely dependent 
on section 12 of the Limitation Act. ‘The result of this view of the scope of section 
12 of the Lim.tation Act and Order 41, rule 1, is that there is no inter-dependence 
or connection between them so that whether or not an appellant is entitled to 
exclusion of tums will not depend upon any requisition for filing copies of judgment 
ani decree in an appeal, though of course exclusion has to be determined in the 
light of the endorsem:nts on the certified copies of the judgment, of the decree 
or both, as the case may be, as to the time a in supplying them. 


Waere, therefore, several appeals arise from a common judgment and they 
have been filed by the sam: party, there is nothing to prevent him from relying 
ona copy of the judgment of decree, or both, filed in on!y one of them, for exclusion 
of tim: ın computing lim.tation for each of such appeals. For that purpose the 
party concerned is not required by section 12 (2) to file copies of the judgment and 
decree along with the memoranda of any of the appeals. That requisite flows 
not from the provisions of the Limitation Act but from the procedure prescribed 
under Order 41, rule 1 of the Civil Procedure Code. Theidea in allowing exclu- 
sion of time for computation of limitation is to allow the party concerned time to 

NET 
* C.M.P. Nos. 13533, 13534, 13535, 13539, 17th November, 1969. 
13540, 13542 and 13543 of 1967 in Appeal 
S. R. Nos. 30109, 30097, 30105, 30125, 30113, 
30039 and 30085 of 1966 respectively. 
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consider whether he is called upon to file an appeal. If that is borne in mind, 
one cannot see why a copy of the judgmient and decree filed in one of the appeal 
cannot be made use of for p of getting exclusion of time in the other con- 

- nected appeals filed along with it simultaneously by the same party. If in such 
appeals it is shown with reference to the endorrements on the copies of the judg- 
ments and decrees that by the exclusion of time warranted by them the appeals 
are in time the requirement of the Limitation Act is satisfied. On that view 
no ae of limitation will, therefore, arise in the appeals. Dispensation of 
production of copies of judgments is called for only because of Order 41, rule 1, 
Civil Procedure Code. 


Held, the common appellant having filed a copy of the judgment in one of the 
connected appeals and filed copies of decrees in each of the appeals the benefit of 
exclusion on the basis of the endorsements, of the time taken in furnishing the 
certified copy of the judgment would not merely be available to the appeal in 
which the certified copy of the judgment was filed but would enure also to the 


other connected appeals filed by the same against the common judgment. 
Held, appeals were all within time, and, the petitions for excusing the delay are 
unnecessary. i 


Stats of Madras v. Mohammed Sirajadeen, (1966) 2 M.L.J. 380 : I.L.R. (1967) 
21 Mad. 64, overruled. 


Petition praying that in the circumstances stated. therein and in the affidavits 
filed therwith, the High Gourt will be pleased to excuse the delay in filing Appeals 


S.R. Nos. 30109, 30097, 30105, 30125, 30113, 30089 and 30085 of 1966, sought to 
be preferred to the High Court against the decrees of the Court of the Principal 


Subordinate Judge, Thiruchirapalli, dated gnd December, 1965 and passed in 
O.P. Nos. 270 of 1964, 237 of 1964, 269 of 1964, 37 of 1965, 361 of 1964, 207 of 
1964 and 201 of 1964_respectively. 


These petitions first came on for hearing before a Division Bench (Venkata- 
raman and Ramamurti, JJ. 

The Additional Government Pleader and X. S. Bakthavastsalam, on behalf of 
Petitioner in all the petitions. 


N. Sivamamt and V. Nerayanaswami, for Respondent in C.M.P. Nos. 19538 
and 13535 of 1967. 


P. S. Narastmhan for P. S. Srisailam and S. Natarajan for Respondent in C.M.P, 
No. 13534 of 1967 and for Respondent No. 2 in C.M.P. No 18540 of 1967. 


N. K. Ramaswamy, for Respondent in C.M.P.No. 139543 of 1967. 
The Order of the Court was made by 


Ramamarti, J—In a batch of Land Acquisition cases, a commen judgment was 
delivered by the tria! Court. The State of ras obtained 12 printed copies cf 
judgment and filed an appeal which (far the sake cf convenience) may te r-ferred 
to as the main appeal, In tht other appeals, thc memorandum of appeal was 
accompanied only by a copy of the relevant decree alcng with a petition to dispense 
with the production of printed copies of judgment on the ground that in the main 
appeal, 12 printed copies had been filed; Along with this, a petition has also been 
filed, in each of these apicals, to excuse tbe delay, ifany, in filing id? Set as they 
would be barred by limitation if the time taken for obtaining certified copies of 
the rel*vant decrees alone is taken into account urder section 12 of the Limitation 
Act, hereinafter referred to as the Act. : : 

TI 
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In all cases, whi re a common judgment is delivered disposing of a batch of 
ihe practice of this Court has been to dispense with the production cf the prin 
copies of the judgment in the rest of the appeals provided in one appeal the requisite 
numbe >f printed copies of th: common judgment are filed. Following this practice, 
we dispense with the production of the copies of the printed judgment in the present 
batch of appeals. 


Mr, Sivamani learned Counsel for the respondent drew our attertion to the 
decision of Bytrs, J., in Jam Kurmanus, In ret, in which the learned Judge after 
comparing the Jenruage of Order 41, rule 1, Civil Procedure Cade and Order 
41-A, rule (2) sub-rule (i) Civil Procedure Code held that in the case of appeals 
to the Hixb Court, it has no power to pe eel with the preduction of the copier of 
the judgment. Our attention was also drawn to the decisi.n of Chandrasekhara 
Iyer, J ,in Raya Ramappa, Inre*, in which the learncd Judge differing from Byers, J. 
held tbat the High Court has such a power. With respect we agree with the deci- 
sion ot Ch--ndraseka-a Iyer, J A reaaing of a'l the provisions of Order 41-A, 
dealing with appeals to the High Court fom the subordinate Courts shows that the 
provisions of Order 41 would undoubtedly apply to appeals in the High Court 
subject only to the modifications- contained in Ords: 41-A. The provisions of 
Order 41-A, have to be necessarily read into and applied along with provisions 
of Order 41 and the provisions of Order 41-A, would prevail only t> the Jimited 
extent to which tbere is 2 special provisicn. In other words, the procedural Jaw 
governing appeals to the High Court is the combined operation cf Order 41 and 
Order 41-A, the latter ordsr prevailing cnly to the limited extent of a different 
specific provision. ‘The previsiors of Order 41-A cannot be applicd in isoleticn. 
So far zs the requirement of preduction of the copy of judgment is cenc-rned, in 
the case of an appeal to the High Court, a memorandum, shculd be accompanied 
‘by printed copies anc they should be twelve in number [It is only to this extent 
that there is a variation and in cther respects, the provision in order 41 would 
apply and this Court will have undoubted jurisdiction tu dispense with the produc- 
tion of the copies ef judgment in a proper cese. 


Ifa sub-Ccurt or a District Court has jurisdiction and power to dispense with 
the production of a copy cf the judgment in an appeal preferred to it, we do not 
find any rtason why the High Court should be denied such a power, in the case of 
an appeal preferred to the High Court. The provision for dispensing with is speci- 
ally provided in Order 41 rule 1, only because of the clear necessity felt for such 
a provision, as otherwise, serious hardship and injustice would arise. In innume- 
rable cases, the appellant may not bein a position to file the copy of the judgment and 
unless such a power is reserved to Subérdinate Courts, the right See itself 
would become illusory and futile. Itis obvious that the position must be the same 
with regard to appeals preferred to the High Court, and there is no basis to make 
any distinction between the two sets of appeals. ‘That, this is the only correct view 
also follows from Pad ast of Order 42 governing procedure in the case of 
second appe.us. er 42 contains only one rule to the effect tbat the rules of 
Order 41, Order 41-A shall apply, so far as may be, to appeals to the High Court 
frem appellate dccrecs. There cannot Le any doubt that in the case of a second 
appeal, the High Court will have power to dispense with th: production of judgment. 

e. Madras amendment consist of three rules Order 42, rules 1, 2 and 3. 
Order 42, rule (1) states that Order 41 and 41-A shall apply to second appeals to 
the High Court. Weare not prepared to accept any intcrpretation which will 
involve this anomaly, that th: High Court will have power in the case of second 
appeals, to dispense with production of copics of judgment and no such power in 
the case of first appeals. We do not find anything either in the scheme or the 
language, of the provisions of Order 41-A to deny the High Court sucha power’ 





1. (1945) 1 MLJ. 268. 2 (45) 2 MLJ. 563. 
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which is so vital and necessary. For all these reasons and following the uniform 
practice of this Court, the production of the copies of judgment is dispensed with in 
this batch of appeals. 


where the Bench following an earlier Bench decision of this Court reported in Aoudaf 
Ammal v. Ganapathi}, held the appell 

in obtaining copies of judgments filed in another connected appeal arising out of the 

same common judgment. A similar view taken by Kailasam, J. in C.M.P.Nos. 2 

to 310 of 1966 was also refurred to with approval in the said Bench decision. e 

identical question again came up in an unreported case in C.M P. Nos. 2643 to 

2646 of 1968, in a batch of Land Acquisition Appeals and the Bench (consirting of 
Srinivasan and Sadasivam, JJ.) followed the earlier Bench decision in Stateof Madras 
v. Mohımmed Sirajuddsen}, At the same time the Bench rejected the argument of 
Counsel for the Government that a lying the principle in the decision of the 

Supreme Court reported in Additional Collector of Customs v. Beet & Co *, the appellant 
would be entitled tə the deduction-of time and thac the earlier Bench decision in 

Stats of Madras v. Mohammed Sirajudeen!, would no longer apply. The same 

argument (besid-s oth:r submission. as to the scope of the decision of the Supreme 

Court wes addressed before us by the learned Government Pleader, on the proper 
interpretation of section 12 of the Limitation Act. After a careful analysis of the 
relevant case-law on the topic (with great respect to the learned judges of this Court 

wh: rendered the decisions aforesaid) we are inclined to take the view that the appel- 
lant is entitled to a deduction of the time as claimed and Conscquently there has 

been no delay in filing this batch of appeals. The attention of the learned Judges. 
who rendered ths decision in Stats of Madras v. Mohammed Strajydeen!, was not drawn. 
to a very important decision of the Privy Council rtedin J. N. Sariy v. T. S. 
Chetiyir A firm‘, referred to as Surty’s case; further the learned Judges did not have 

the benefit of the elecidation of the Jaw by the Supreme Court in the decision reponied 

in Additional Collector of Customs v. Bast’ & Co. » which competelly followed and 
referred to with approval the decision of the Privy Council in the Surty’s cese. In 
the later Bench decision of this Court the carlier Bench decision was simply followed, 

as it is binding vpon them, and there is not much of a discussion, As the poinr 

raised, involves an important as ad as to the proper interpretation of section I2 

of the Limitation Act and the rule o procedure to be followcd in numerous cases of 
frequent occurrence, we are of the view that it is necessary that there should be an 

authoritative pronouncement by a Full Bench. We, therefore, propose to give 

hereunder, our reasons, for the reference to a Full Bench, 


Section 12 (2) of the Act amongst other things, provides that in computing the 
period of limitation prescribed for an appeal, the time requisite for obtaining a copy 
of the decree, shall be excluded and section 12 (3) provides that the time requisite 
for obtaining a copy of the judgment shall also be excluded. The object of this 
rule of exclusion is to give the litigant an effictive and adequate opportunity to 
peruse and consider the reasonings and the findings in the judgment as well as the 
terms of the decree so that he can reach a final decision as to whether he should take 
up the matter to the higher Court, To put it negatively, the obvious intendment 
of this provision is that a litigant should not be bustled into taking a decision as to 
the further steps he should take with regard to the judgment and the decree. This 
section is not the compliance of a mere technicality, butis in recognition of a matter 


1. LLR. (1967) 1 Mad. 64 : (1966)2MLI 3. ALR. 1966 S.C. 1713, 
380, 4, (1928) 1. LR. 6 Rang. 302. 
2, ALR. 1915 Mad. 493. 
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of substance found:d upon principles of natural justice that a litigant who prefers 
an a | as an aggrieved party, must be afforded all opportunities to know for 
aeli how and in what manner a judgment and decree of Court, had affected 
his rights. Tb. interpretation cf this salutary provision should therefore be in 
consonance with this basic juristic concept. Unlike section 5, which confers a 
discretionary power in the Court under section 12, the Court is not given any dis- 
cretion and the litigant is enutled as of right to the exclusion of the period, provided 
the conditions laid down in the section are satisfied. This right of exclusion con- 
fers a valuable substantive right upon the party and the Court cannot impose upon 
the litigants salutary right any condition or cestriction not warranted by the section. 
That this right of exclusion is a matter of substance is also evident from the fact 
that the time requisite for obtaining the copy of the ju ent as well as the copy of 
the decree is to be excluded. A litigant be aa the ju ent to know the findings 
and the reasonings of the Court. He equally requires a copy of the decree to pro- 
perly appreciate the repurcussions of the decree, upon his rights, financial, property 

onal, etc., etc. In innumerable cases where the array of parties on both sides 
is numerous and where competing adjustments and equities have to be worked out, 
it is only on a careful perusal of the decree that a litigant can properly appreciate 
in what manner he is aggrieved by the decree. It is because of. this principle, that 
the decisions have taken the view that a litigant is as of right entitled to apply for 
copies of judgment and decree at different times and that the rule of exclusion 
has to be determined by applying the principle of combined calculation—vide 
Silamban Chetty v. Ramanathan Chetty}, and Vellatyammal Bibs and others v. Koolayanan 
Rowthan?, The words ‘the time requisite ° used in the section do not mean 
‘requisite for preferring an appeal or an application for leave to appeal or revicw of 
a judgment, but they mean and refer to the time requisite for obtaining the copies. 
In Ram Kishan Stwastarl v. Kashi Bai?, it was held that the words ‘' the time requi- 
site for obtaining copies ” are not confined to cases where the person a ing has 
in person or by a properly authorised agent, applied for a copy of the judgment and 
the decree. The reasoning of Knox J., was that he was not prepared to read into 
section 12 of words “when the copies applied for by the party appealing or on 
his behalf and with the intention of appealing.” On Letters patent A , this 
view was affirmed by Stanley, G.J., and Burkitt, J., in the following words: 


“The language in section 12 is very general. It provides that the time requisite 
for obtaining a copy of the decree shall be excluded in the computation of time, 
The section does not say by whom the copy is to be obtained, nor does it intro- 
duce the words which have been ere as necessarily embodied in the secucn 
showing that the copy must be obtained for the purpose of an appeal.” 


This reasoning has been followed and referred to with approval in latter decisions 
of the various Courts. It is sufficient to refer to the Bench decision of this Court in 
Aminuddin Sakib v. Pyari Bit, which has followed the Allahabad decision above 
mentioned. This rule of exclusion is a positive mandatory direction for exclusion 
of time and contains no reference to the Code of Civil Procedure or rules made by 
the Court under section 122 of the Code. The positive direction for exclusion co- 
tained in section 12 cannot in any manner be controlled by the rules framed either 
under the Civil Procedure Code or under other statutes either requiring a memo. 
randum of appeal to be accompanied by a copy of judgment or decree or dispensing 
with such a requirement making it unnecessary. The right of exclusion will have 
to be determined upon a strict AEDT construction of the section, influenced 
by the only consideration that time which is isite is the time requisite for 
obtaining a copy of the ju ent or the decree. c can casily visualise a lit- 
gant applying for a copy of judgment (all the while thinking that the ultimate 


decision was in his favour) consisting of inter-connected findings on several issues, 
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some against him and some in his favour. At that time when he applied for copy 
of the judgment, the litigant may not have any intention of preferring an appeal 
being under the bona fide impression that the judgment was in his favour, and yet he 
would desire to have a certified copy, merely for purposes of his record; but on a 
careful perusal of the judgment he may find his views about the effect of the decision 
were wrong and he may decide to prefer an appeal. It cannot for a moment be 
urged that there cannot be exclusion of time under section 12, because of the fact 
that at the time when he applied for copies, he had no intention of appealing. To 
take another illustration, a litigant may apply for a copy of judgment and decree 
with a view to prefer an appeal either to the District Court but after obtaining copies 
of the judgment and decree he would have realised that the appeal should be pre- 
ferred to the High Court. It is impossible to argue that the copy of the judgment 
was secured for a icular purpose, vix., preferring an appeal to the District Court. 
or Sub-Court, and the time taken for securing that copy cannot be exclused because 
the purpose for which it was ultimately used was different, viz., an appeal to the 
High Court. To take another illustration the party aggrieved may apply for 
certified copy of the judgment and decree with a view to file an application for review 
of judgment, but after perusing the judgment, he may be advised that the proper 
course would be to prefer an appeal. The situation also may be vice versa, 1.6., 
getting copies for preferring an appeal but ultimately filing a review petition. It 
cannot be contended that because of the purpose for which the copy was secured was 
different from the purpose for which it was used, there cannot be any exclusion of 
time under section 12. It is unnecessary to multiply instances, showing how the 
object of the rule of exclusion would be easily defeated if we read into the section, 
as a necessary part of it, the intention of an appeal or the particular appeal then 
contemplated. The rules of procedure cannot control the mandatory provision 
in section 12. When an appeal is presented, the Court has only to consider whether 
according to the rules of procedure there has been a proper presentation complying 
with all the formalities. In some cases, according to the relevant rules, the filing 
of a copy of judgment or the decree may or may not be necessary. That require- 
ment has nothing to do with this question of limitation. It is only after the appeal 
is declared as properly presented that the question of limitation arises. It is in this 
context that the rule of exclusion contained in section 12 must be construed. 


The settled practice of this Court to dispense with production of printed copies 
of judgment in a batch of appeals arising out of a common judgment rests essentially 
upon a commonsense point of view of the matter. When in the main appeal, 
12 printed copies have been filed, there is really no point and it is meaningless to 
require a similar set of 12 copies of printed judgment in cach appeal. It is useless 
expenditure and it does not serve any purpose. What the litigant has done in 
one case is regarded as sufficient compliance of rules of cedure and the Court 
readily passes the appropriate order dispensing with the filing of the copies of the 
judgment. ‘This established practice virtually amounts to adding a proviso as it 
were, to Order 41 rule 1 Civil Procedure Code, that in the case of a batch of 
appeals arising out of a common judgment, it is sufficient that the requisite number 
of copies are filed in one main appeal. This is the principle or irrationale under- 
lying this long established practice. 


We shall now examine the relevant decisions culminating in the decision of the 
Privy Council in Sgrty’s case1, on the question of the litigants rights to exclusion of 
time, under section 12 when the rules governing appeals do not require copies of 
judgment to be filed along with the memorandum Siarra The ratio underlying 
these decisions would equally apply to cases where the Courts following the csta- 
blished practice dispenses with the production of copies of judgment. Obviously 
both the cases must be governed by the same rule. On this aspect, there was diffe- 
rence of opinion, the Madras High Court and the Rangoon High Court taking the 
view that when the rules do not require a copy of the judgment to be filed, the appel- 


1. (1928) LLB. 6 Rang. 302. 
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lant is not entitled to a deduction under section 12 while the Allahabad, Bombay 
and. Calcutta High Courts took the view that the appellant was entitled to the 
deduction. 


In Kumara Akkappa Nayanim Bahadar v. Stihala Nadul, the question arose in 
connection with an appe<] under the Rent Recovery Act; the appellant claimed that 
the time occupied in procuring a copy of the judgment should be deducted. But 
this contention was rejected by the Bench, following earlier decisions of this Court. 
Collins.C.J., observed that section 69 which provides for the right of appeal did not 

uire the appellant when filing an appeal to furnish therewith a copy of the decree 
and judgment appzaled against and the right of exclusion provided in section 12 of 
the Limitaticn Act would apply only where it is necessary to fe with such appeal, 
e copy of the decree or judgment. A similar view was taken in Abu Backer Sahib v. 
Secretary of State for India’, in an appeal arising under the Forests Act, where tco 
it was not necessary to file a copy of judgment or decree along with the a í 
Arnold White, C.J., at page 509, has observed that section 12 of the Act would not 
apply when the sp:cial enactment which gives a right of appeal does not require that 
the memo. of appeal should be accompanied bya copy of the order appealed against. 


In 7. H. Serty v. T. S Chetyar Firm®, Surtys case which was reversed by the 
Privy Council in 7. H. Surty v. T. S. Chettyar a Firm*, the appellant filed an original 
side appeal waiting ti'l he obtained a certified copy of the decree but the Bench 
dismissed the appeal as barred by limitation, ‘The application filed by the appellant 
to excuse the delay under section 5 of-the Limitation Act on the ground that he was 
suffering under a bona fide mistake in thinking that the copy of the decree was neces- 
sery, was also reiected. Later on, the appcUant filed an application for review 
of the prior decision on the ground that he would be entitled (under section 12) to 
deduction of the time taken for securing a copy of the decree, even though the rules 
provide that the memorandum need not be accompanied by a certified copy of 
the decree and that this aspect by oversight was not mentioned by him before the 
Bench on the earlier occasion. The Bench admitted the review application but 
at the final hearing, dismissed the same holding that the appeal was barred by limita- 
tion on the ground that the appellant would not be entitled to a deduction of the 
time r quisite for obtaining copy of the decree when the rulcs of the Court do not 
require a copy to be filed, but also further provide that the memorandum of appeal 
need not be accompanicd by a certified copy cf the decree. The decirion in the 
review application was rendered by Rutledge, C.J., and Chari J., in es 277 to 
283. ‘The point posed for determination was whether it could be said that the time 
was n quisite for of taining a copy of the decree when there was no obligation on 
the appellant to file a copy of the decree along with his memorandum of appeal. 
Th- Bench referred to the divergence of opinion amongst the various Courts. After 
referring to the following dcfinition of the expression ‘requisite’ in the Century 
Dictionary: 


“ (1) required by the nature of things or by circumstances; 
(2) necessary; í 
(3) so needful that it cannct be dispensed with. 
(4) indispensable,” 


the Bench held that it cannot be said that when no copies at all, are needed for the 
urpose of filing appeals in accordance with law, any time is ‘requisite’ i.e., 1s 





indispensably necessary for obtaining copies. The matter went on appeal before 
the Privy Councilin 7. H. Sariy v. T.S. G a firm4, The Privy Council referred 
1, ts LL.R. 20 Mad. 476, 3. LL.R. 4 Rang. 265. 
a 1911) LL.R. 34 Mad. 505: 20 M.LJ, 283. 4. @ 
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to the divergent views, the view of the Allahabad, Bombay and Calcutta High Courts 
tbat the appellant would be entitled to invoke section 12 even in cases where rules 
of the Court do not require copies of the judgments to be filed as well as the view of 
the Madras High Court in Kumara Nayanin Bahadur v. Sithila Naida! and 
Abu Backer Sahib v. Secretary of State for wdia*, and held that the correct and the 
sounder view was that section 12 would apply and that that is the preponde: ance 
of judicial opinion. It is necessary to extract the following observations of Lord 
Phillimore at pages 309 and 912 to 314, 


“It is therefore not necessary on an a peal to the appellate side that the 
memorandum of appeal should have bo documents annexed to it. And if 
the only reason for excluding the time for rocuring these documents was that 
they were necessary to the presentation of the appeal, it might be said that the 
provisions of section 12 could not have been meant to apply to such a case. 


Even so, however, there would be a difficulty in dealing with the grammatical 
construction of the words but their Lordships, if they had found a consistent 
course of practice, would have been disposed to accept the construction put upon 
them by the High Court of Rangoon. When however, the matter comes to be 
examined, it is found that there have been divergencies of opinion in the several! 
High Courts, and that the more prevalent opinion is not that which has been 
taken by the High Court of Rangoon. 


The result, as has been already stated is that the preponderance of practice 
ts in favour of the appellant. 


Their Lordships have now to return to the grammatical construction of the 
Act, and they find plain words directing that the time- requisite for obtaining 
the two documents is to be excluded from computation. Section 12 makes no 
reference to the Code of Civil Procedure, or to any other Act. Ft does not say 

~ why the time is to be excluded, but simply enacts it as a positive direction. 


If, indeed it could be shown that in some particular class of cases there could 
be no object in obtaining the two documents, an argument might be offered that 
no time could be requisite for obtaining something not requisite, But this is not 
so. The decree may be complicated, and it may be open to drawn it up in two 
different ways, and the practitioner, may well want to see its form before attack- 
ing it by his memorandum of appeal. As to the judgment, no doubt when the 
case does not come from up country, the practitioner will have heard it delivered 
Dut he may not carry all the points of a long judgment in his memory and as Sir 
John Edge says, the Legislature may not with him to hurry to make a decision 
till he has well considered it. 

There is force no doubt in the observation made in the High Court that the 
elimination of the requirement to obtain copies of the documents was part of an 
effort to combat the dilatoriness of some Indian itionery ; and their Lordships 
would be unwilling to discourage any such offort. AU, however, that can be 
done as the law stands, is for the High Courts to be strict in applying the provision 
of exclusion, 

The word ‘ requisite ’ is a strong word ; It may be regarded as meaning some- 
thing more than the word required. It means open requird , and it throws 
upon the pleader or counsel for the appellant the necessity of showing thet no 
part of the delay beyond the prescribed period is due to bis default.” 

Despite this very clear pronouncement of the Privy Council,some of the High Courts 
still took the view that if the rules do not require copy of Judgment to be filed, a party 
would not be entitled to a deduction of time under section 12 as unfortunately in 
these cases, the attention of the learned Judges was not drawn to the decision in 
Surty’s casat. The result was that when the identical question again came before the 
Suprem. Court, in Additional Collector of Customs v. Best @ Go.‘, The Supreme 


1. (1 LLR. 20 Mad. 476. 3. I.L.R. 6 Rang. 302, 
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Court referred to the decision in Surty’s case! and expressly approved the seme declar- 
ing that the statement of law by Lord Phillimore was undoubtedly correct and 
ound statement of law. While dealing with the decisions of some of the High Courts 

hich had taken the other view the Supreme Court has adverted to the fact that 
che attention of Courts concerned was not drawn to the decision of the Privy Council 
in Surtys’ case1, In the case before the Supreme Court, the applicants applied 
for a certificate under Article 133 of the constitution ga E an apptal to the 
Supreme Court from the decision of the High Court. c applicants first filed the 
application along with the certified copy of the judgment ; later on, they were 
furnished with a copy of the decree which however, they did not annex to their appli- 
cation, The High Court dismissed the application as barred by bmitathon 
observing that the application would be in time ifthe copy of the decree subsequently 
obtained was | to the application as soon as it was obtained or if the applicants 
had waited till they obtained the copy of the decree and then filed the application- 
It was also observed that if they had withdrawn the application and filed a fresh 
application annexing the. certified copy of the decree, the application would be 
in time. The substance of the view >f the High Court (which was referred by the 
Supreme Ccurt) was tbat when the copy of the decree was not filed, it could not be 
said that time was iste for obtaining such acopy within the meaning of sectionIz 
especially when the REE High Court rules provided that it was not necessary 
to file the copy of the judgment or decree along with the appeal. The Supreme 
Court did not accept this view. The Supreme Court has in extenso referred to with 
approval the statement of the law in Snrty’s case1. The question which the Supreme 
Court posed for decision was whether the provision for exclusion of time under section 
12(2) was dependent upon whether the rules of the Court itted a litigant to file 
an application for leave with or without a copy of the ju ent or decree and the 
answer was that the party would be entitled to exclusion of time irrespective 
of the rules of Court which permit the party to file an appeal without anncxing a 
copy of judgment or decree to the memorandum of appeal. One crucial aspect which 
requires to be noticed in this decision of the Supreme Court is the context 
in which the decision of the Calcutta High Court in Imperi Bucket v. Sm. Bhagawat 
Basak*, was referred to. In the Calcutta decision the litigant had annexed a 
certified copy of the judgment a ed from to the memorandum of appeal, even 
though under the rules no certified copy wasrequired and the time under section 12 
was excluded. The Supeme Court observed : 


“ This decision does not necessarily mean that where acopy is applied for and 
obtained it was for.a thing not requisite. As the Privy Council oberved, a 
party might like to examine the judgment or the decree or the order before he 
challenged it in a higher forum. ough the judgment states that such time would 
be excluded where the copy is annexed, it docs not lay down that there can be 
no exclusion of time where it is not annexed.” 


This clear pronouncement of the law consists of two parts (1) The word ‘ requi- 
site’ used in section 12 means and refers to the time rquisite for obtaining of the 
judgment and not requisite for filing the appeal,for the obvious reason that the copy of 
the judgment or decree cannot be said to be requisite when the rules say that copies 
need not be filed. (2) The litigant would ke entitled to the exclusion of time, even 
when he has obtained a copy but had not annexed the same to the memorandum of 
appeal. As observed earlier, we are of the view that the same rule should apply to 
cases where the rules provide that the memorandum of appeal should be accompanied 
by a copy of the judgment with a power in the Court to dispense with the same. 


We shall refer to the earlier Bench decision of this Court reported in Avudia 
Ammal v. Ganapathi®, which has been followed in State of Madras v. Mohamed 
Strajadeen4, In the earlier Madras Bench decision, the District Judge dismissed a 
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connected appeal on the ground that it was barred by limitation as the memorandum 
of appeal was not accompanied by a copy of the judgment which however had been 
filed in the other connected appeal. The appellant preferred a second appeal 
against this decision of the District Judge and on his behalf it was argued in the. 
High Court that the District Judge should have dispensed with the production of the 
judgment. The High Court observed, that even so, the appellant could not claim 
the deduction of any period as required for obtaining a copy of the judgment, as no 
time could be required or could have been spent in obtaining copy of the judgment 
when such copy was dispensed with. It was also held that the time spent in obtain- 
ing a copy of the same judgment for purpose of filing a different appeal in another 
suit, though dealt with by a common judgment cannot legally be excluded under 
section 12. It has to be noticed that this Bench decision follows and is coloured b 

the then state of law in Madras, vide Kumara Nayantm Bahadur v. Stthale 
Naidu! and Abu Backer Sahıb v. Secretary of State for India, (even though not referred 
to as such in the judgment of the Bench) to the effect that time for obtaining copies 
of judgment or decree cannot be said to be requisite when the same need not be filed 
along with the memorandum of appeal or the same is dispensed with. From what 
we have observed earlier, there can be nodoubt about it that after the decision of the 
Privy Counsil in Surty’s cage?, the principle of this decision cannot be followed. We 
may also add that if the attention of the learned Judges who decided the case in 
State of Madras v. Mohammed Strajudeen*, had been drawn to the decision in Surty’s 
case*, they would have noticed that the earlier Bench decision in Aoudal Ammal v. 
Ganapathi*, is no longer good law. With great respect, we are unable to agree with 
the view of Sadasiva Aiyar, J.in the above decision that the time spent for obtaining 
a copy of the common judgment for the purposc of filing one appeal cannot be 
legally excluded in computing the period of limitation for filing the other connected 
appeal, arising out of the same common judgment. While interpreting the language 
in section 12, we have already stressed that the section does not talk of any particular 
appeal nor even the intention of the appellant and that the time requisite is only to 
enable the appellant, the aggrieved party to know the findings and the reasonings 
in the judgment and the terms of the decree. When the application for copy of the 
Judgment is made, it is so done with a view to enable the aggrieved party to know the 
effect of the judgment in all the cases decided against him and not in respect of 
any particular case or any particular appeal proposed to be filed by him. In the 
context, it is impossible to restrict and confine this copy application only to one 
case as though the party concerned did not desire to the judgment in respect 
of the other case and has no idea of erring DA E tofthe other cases. 
His need or necessity for perusing the judgment for which. he filed the application 
cannot in the nature of things be dissected so as to say that because one appeal was 
filed earlier, the application must be retrospectively held to relate to that particular 
appeal. How can it be doubted that when the application is filed, it was motivated 
by one common single intention or object of preferring as many appeals as may be 
advised in the light of the information conveyed by the PREE] When the esta- 
blished practice is to dispense with the production of similar sets of copies of judgment 
in the connected appeals, it is implicit, in such practice, that the copy which was 
obtained and was filed in one appeal can be used for the purposes of the other appeals. 
It is impossible to take any other view. With regard to the other appea!s filed how 
will this Court know, what the reasonings and findings are, in regard to those points 
which are in dispute in the other appeals except by perusing the judgment already 
filed in the main appeal? Where there is that obvious need and necessity (for the 
appellate Court as well as for the litigant) for using and perusing the common judg- 
ment which has been filed in the main appeal, how can it be said that the time taken 
for obtaining copies of these judgments cannot be said to be requisite for computing 
the period of limitation for the other appeals also? With respect, we are of the 
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opinion that the view taken in the Bench decision of the Patna High Court Mt. Ribi 

miul Rasul v. Ram Charan}, is the correct view. In that case, there was a batch of 
six ees ae arising out of a common judgment and the copies were filed in the main 
appeal. Following the standing practice of that Court, similar sets of printed copies 
of Judgment were not filed in the other appeals. The Bench held that by reason of 
section 12 all the appeals were in time. The Bench first observed (following - the 
decision of the Allahabad High Court in Wajid AH Sha v. Nawal Kishore?, that the 
period of deduction under section 12 would apply even in cases where the memo- 
randum of appeal need not be accompanied by the copy of the judgment or decree. 
It further observed that the copy ofthe judgment which was obtained must be 
deemed to be obtained for the purpose of each of the appeals and should not be 
confined to any particular appeal. 


It will be useful to extract the following observations : 


“It was known to the plaintiff that one copy only of the judgment would be 
necessary for the purpose of prosccuting the six appeals. It was not necessary for 
her to obtain six copies because it was well known what the practice of the Court 
was, namely that one copy alone in such a case as this would be required. 
Therefore it seems to me that in obtaining that copy of the judgment it cannot 
be said that she obtained it for the exclusive purpose of any one particular appeal. 
A copy of the judgment was in fact obtained for the purpose of each of those appeals 
and it was obtained as much for the purpose of enabling the appellant to con- 
sider it as for the purpose of filing it witb the memorandum of appeal which would 
have to be done in one at least of the cases ; so that in my opinion the copy of the 
Judgment in this case was obtained as much for the p e of throc appeals 
which it is contended are now out of time as it was for the purpose of the other 
appeals, and I think that in these circumstances the case is one which comes within 
the operation of section 12, clause (g), Limitation Act.” 


With respect, we are clearly of the view that this statement is correct law, besides 
being in complete accord with the practice and commonsense view of the matter. 
In the Bench decision in State of Madras v. Mohammed Siraj 3, this Bench decision 
of the Patna High Court was distinguished on the ground that it rested upon the 
practice of the Patna High Court that only one certified copy of the judgment in the 
case of batch of appeals need be filed. With great respect to the learned Judges, we 
are of the view that even if the practice in the Patna High Court formed the main 
basis of the Bench decision of that Court, for that very reason that decision must 
have been followed and -not distinguished. In the first place, the practice in this 
Court has also been to dispense with the production of similar sets af eerie: of the 
manaii in the batch of appeals arising out of a common judgment. In the Patma 

igh Court, in pursuance of the rules of practice copies of the judgment were filed 
only in one a and there was no formal application for dispensing with and 
* di ing with ’ is presumed under Order 41, rule 1, Civil Procedure Code. In 
our Court the same thing is done except the difference that a petition to dispense with 
is also filed, This cannot make any difference at all as this Court dispenses with 
copies of judgment only because of the established practice which means the party 
Aggrieved is not required to apply for as many sets of printed copies of judgment as 
there are epee to be filed, The very idea of dispensing with as a settled practice 
carries with it the notion that the litigant must be deemed to have done whatsoever 
is necessary and heis not guilty of any default or omission if he applies for only one 
set of copies. As observed by Venkatasubba Rao, J., in Rameshayya v. Venkatarathnam 4, 
the section has to be interpreted in the background that the idea of reasonableness 
is inherent in the provision, We may also refer to the recent decision of the Supreme 
Court reported in State of U.P. v. Maharaja Narain®,. where interpreting provisions 
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of section 12 the Supreme Court has emphasised that the party concerned should be 
entitled to deduction if he has done everything which the state or rules of practice 
require him to do and is not guilty of any default in the steps to be taken by him in 
accordance with law. 


To sum up, we are of the view that at its inception when the litigant applies 
for a copy of the common judgment, he thinks of the entire batch of suits and it is 
to know in tof the entire batch of suits the reasonings and findings of the Court 
and how far they are against him in respect of the points in controversy. When he 
pays the requisite charges, it is in ee of the same common purpose. In the 
third stage, when he obtains the copy from the Court, it is for the same e and 
when he peruses the judgment and when he is advised it is in respect of all the 
cases. Start to finish whatever the litigant has do, is so much for one case as for 
the others and it is not exclusively for one case leaving out the other cases with the 
result that the appellant would be entitled to deduction of time on the plain] Ege 
of section 12 in respect of all the appeals. The fact that one appeal is preferred 
filing the copies of judgment cannot retrospectively have the effect of nullifying all 
the prior steps taken by him, which undoubtedly were for a common purpose. There 
is nothing in the language ofsection 12 to interpretitin such a restricted manner. 
In this connection we may also refer to the following rule formulated by Rajamannar, 
G. J., in the Full Bench case in Kandaswami Pillai v. Kannappa Chetty}. 


‘*'Though it is true that in construing statutes of limitation considerations of 
hardship and anomaly are out of place, it is, I think, permissible to adopt a benefi- 
cient construction of a rule of limitation if alternative constructions are possible.” 


it only remains to advert to the offshoot or the consequences of the decision in 
Stats of Madras v. Mohammed Strayudeen*, which also indicate that that decision requires 
reconsideration, It is familiar knowledge that copies of decrees are furnished to 
the litigants much earlier and the appeal would be in time only if the time taken for 
securing the judgment is deducted. The effect of the Bench decision is that time 
cannot be reckoned with reference to the copy of the judgment obtained and filed in 
one case. The delay cannot be excused after this decision lying down this law, 
because the litigant cannot plead ignorance of law. In fact in one of the appeals 
Mr. Sivamani learned Counsel for the respondent raised an objection urging that 
under section 5 of the Limitation Act the delay cannot be.excused but did not press 
the point er, on verification of the relevant dates. Hereafter, the litigant 
cannot with any justification invoke section 5 and he must apply and secure as many 
acts of printed copies of judgment as there are appeals to be filed ; virtually it means 
that the established practicc and the power of dispensing with under Order 41 rule 1 
become useless, it is too much to speculate as to what would happend to an applica- 
tion under section 5 to excuse the delay, in individual cases, as it would depend 
upon the attitude of the particular judge or the judges before whom the application 
may come up. On the other hand, ifit is to be presumed thatin such cases there 
should also`be a practice that applications filed under section 5 should be excused, 
like the practice of dispensing with, it virtually amounts to recognising that the time 
taken in respect of obtaining one set of printed copies should be excluded in all the 
appeals under section 12. Otherwise, it will result in this anomaly, that for obtaining 
an order for dispensing with the party litigant is presumed to have done whatever is 
necessary when‘he applicd for only oneset of printed judgment, but for the purpose 
of limitation, what he had done is not sufficient. In other words, when both the 
statutes the Limitation Act and Order 41, of the Code of Civil Procedure are to be 
applied together one complementary to the other, as governing the procedure of 
appeals, the two statutes will be producing contradictory or inconsistent results. 
This is another crucial aspect which also will have to be taken into account. 


For all these reasons, we are of the view that there should be an authoritative 
decision ofa Full Bench on the question whether ina common judgment disposing 
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of a batch of suits or appeals, a party will be entitled to the deduction of time under 
section 12 of the Limitation Act in t of all the appeals, though he had obtained 
only one set of copies of judgment. e direct the papers to be placed before the 
learned Chief Justice for necessary directions. 

In ce of the aforesaid reference these petitions: came on for hearing 
before Full Bench. 

G. Ramaswami, the Additional Government Pleader on behalf of the Petitioner 
(in all the petitions). 

N. Sivamani, Advocate, for Respondent in C.M.P. Nos. 13533 and 13535 
of 1967. l 
P. S. Srisailam, for Respondent in C.M.P.No. 13534 of 1967 and for the 
Second Respondent in C. M. P. No. 13540 of 1967. 

N. K. Ramaswami, for Respondent in C. M. P. No. 13543 of 1967. 


The Order of the Court was made by 


Veeraswami, O. F.—The question we are called upon to answer is whether the 
benefit of exclusion of time under section i2 (2) of the Indian Limitation Act, 1908, 
is available to each of the appeals, which are all directed by the same appellant agairst 
a common judgment disposing of together certain connected land isition references 
or, to only one of the appeals in which alone certified copics of the judgment and 
decree were filed along with the related memorandum of appeal. The common 
judgment of the Court below was dated 2nd December, 1965 and an application for 
a copy thereof and of the decree was made on 6th December, 1965. The copies 
of the judgment and decrees were delivered to the appellant on 15th April, 1966 and 
the appeals were filed on 4th July, 1966. 

There is no dispute that so far as the appeal in which the copies of the judgment 
and decree were filed is concerned, it was in time, having to the time to be 
excluded in furnishing the copies. We may mention that certified copies of the decrees 
were filed in each of the appeals, but, applications were filed to dispense with produc- 
tion of copies of the judgment in the appeals except in the main one in which, as we 
said, they had been produced. These applications have since been allowed. On the 
assumption that these appeals, except the main one, were out of time, applications 
also were taken out for excusing the delay in filing them. Evidently this procedure 
was followed because of The State of Madras v. Mohammad Strajudeen’, which was decided. 
by two ofus constituting a Division Bench. Venkataraman and Ramamurthi, JJ., 
before whom the applications went up for disposal, being of the view that The State 
of Madras v. Mohammed Sirajudeen}, required reconsideration, they have referred the 
matter to a Full Bench for an authoritative decision on the point, to writ, whether in 
appeals arising from a common judgment disposing of a batch of suits a party will 
be entitled to exclusion of time under section 12 of the Limitation Act in respect of 
all the appeals, though he had obtained only one set of copies of judgment. 


Ths Stats of Madras v. Mohammad Strajudeen!, expressed the view that the time 
for preferring an a 1 should be calculated on the endorsements on the copies of 
judgment aso ee eS of the appeals, even if they were filed ina batch and in one 
of them such copies were produced and in the rest their production was dispense 
with. At tbe same time it was felt in that case that delay, in such cases, might, 
however, be excused in the circumstances. The correctness of this view has been 
examined by us and we are of opinion that, on a proper construction of section 12 (2) 
and (3) and of the principles evolved by some of the decided cases relevant to the 
question, the view in The State of Madras v. Mohammad Strajudeen’, does require 
modification. 

Canon g of the Limitation Act directs that any appeal preferred after expiry 
' of the period of limitation prescribed therefor by the First Schedule should be dis 
missed. Part III contains the procedure computation of the period of limitation 
and section 12 allow exclusion of time in the computation. In computing time the 


1. LL.R. (1967) 1 Mad. 64 : (1966) 2 M.LJ. 380, L 
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day from which the period is to be reckoned has to be. excluded. Sub-section (2), 
which is in point here, 18 
“ In computing the period of limitation prescribed for an appeal, an applica- 
tion for leave to appeal and an application of a revicw of Judgment, the day on 
which the judgment complained of was pronounced, and the time requisite for 
obtaining a copy of decree, sentence or order appealed from or sought to be 
reviewed, s3 be excluded.” 
The next sub-section says that where a decree is appealed from or sought to be reviewed 


the time requisite for obtaining a copy of the judgment, on which it is founded, shall 
also be excluded. On a careful reading of these provisions it is evident that they 
are not in any way qualified or limited in their application by anything outside 
those provisions. The direction by those provisions is that in computing time for 
purposes of exclusion the day on which the judgment a ed against was pronoun- 
ced and the time required for obtaining a copy of the decree as well as of the judg- 
ment should be taken into account for exclusion. The provisions are silent as to who 
should apply for such copies or whether they should at all be filed along with the 
appeals. But Order 41, rule 1 of the Code of Civil Procedure, as in force in this 
- State, requires that ANRE cps of appeal should be accompanied by a copy 

of the decree appealed from and also a copy of the judgment. This requisite, except 
as to the decree, is not an inflexible rule, as the Court has the power to dispense 
with the production of copies of the judgment. ‘This provision of the Code, how- 
ever, is obviously unrelated to section 12 of the Limitation Act and cannot be under- 
stood, in our view, as enjoining that exclusion for computation of time for limitation 
for an ap should only be based on the endorsements in the certified copies 
of the ju ent necessarily to be filed therewith. Order 41, rule 1 of the Code 
of Civil Procedure is limited to the procedure in filing an appeal and is concerned 
with the form of the memorandum of appeal and the enclosures thereto, That rule 
has nothing to do with the exclusion oftime which is entirely dependent on section 
12 of the Limitation Act. The result df this view of the scope of section 12 of the 
Limitation Act and Order 41, rule 1 is that there is no interdependence or connection 
between them so that whether or not an appellant is entitled to exclusion of time will 
not depend upon any requisition for filing of copies of judgment and decree in an 
appeal, though of course exclusion of time has to be determined in the light of endor- 
sements on the certified copy of the judgment or the decree, or both, as the case may 
be, as to the time taken in supplying them. f l 


Where, therefore, several appeals arise from a common judgment and they 
have been filed by the same party, there is nothing to prevent him from relying on a 
copy of the judgment or decree, or both, filed in only one of them, for exclusion of 
time in computing limitation for each of such appeals. For that purpose the 
concerned is not required by section 12 (2) to file copies of the judgment and ee 
along with the memoranda of any of the appeals. ‘That requisite, as we said, flows 
not from the provisions of the Limitation Act but from the procedure prescribed 
by Order 41, rule 1 of the Code of Civil Procedure. The idea in allowing exclusion 
of time for computation of limitation is to allow the party concerned time to consider 
whether he is called upon to file an appeal. If that is borne in mind, we do not 
sec why a copy of the Dena and decree filed in one of the appeals cannot be made 
use of for purposes of getting exclusion of time in the other connected appeals filed 
along with it simultancously by the same party. Ifin such appeals it is shown with 
reference to the endorsements on the copies of the judgments and decrees that by the 
exclusion of time warranted by them the appeals are in time, the requirement of the 
‘Limitation Act is satisfied. On that view no question of limitation will, therefore, 
arise in the appeals. Dispensation of production of copies of the judgments is called 
for only because of Order 41, rule 1 of the Code of Civil Procedure. 

The view we have just expressed, which is based on a reading of section 12, is 
also, as it seems to us, in consonance with the decided cases. Fitbhoy N. Suriy v. 
T.S. Chetiyar!, though not concerned with appeals from a common judgment, laid 

eae ge ee ee 


1. (1928) 54 MLJ. 696 : LR. 55 LA. 161 : ALR. 1928 P.C. 103. 
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down, on a construction of section 12 (2) of the Limitation Act, that this section was 
not qualified by the Code of Civil Procedure or any other Act, but contained an inde- 

ent direction for exclusion of time. The Privy Council there rejectcd a con- 
tention that because no enclosure was required by the procedural rules to be filed of 
copies of the judgment and decree along with a memorandum of appeal, it followed 
that limitation should be computed without exclusion of time taken for obtaining 
those copies. Dealing with t question, the Board obscrved : 


“ Their Lordships have now to return to the grammatical construction of the 
Act, and they find plain words directing that the time requisite for obtaining the 
two documents is to be excluded from computation. Section 12 makes no refar- 
ence to the Code of Civil Procedure or to any other Act. It does not say why the 
time is to be excluded, but simply enacts it as a positive direction.” 

The object of the exclusion, said the Privy Council, was that counsel or the party 
should have time to decide with reference to a copy of the decree and judgment 
whether it was necessary to file an appeal. 


The view of the Privy Council that section 12 (2) of the Limitation Act operates 
irrespective of the Code of Civil Procedure has been approved by the Supeme Court 
in Additional Collector of Customs v. M/s. Best & Company), This is what the Supreme 
Court stated : 

“ As the Privy Council has laid down the provisions of section, 12 (2) and (3) 
are a positive direction exclusing the time taken for obtaining a copy of the Bard 
ment and decree or order as the case may be and those provisions are i ive 
of to Code of Civil Procedure or the rules made by a Court under section 122 
o Cec de,” 


We arc aware that neither of these two cases related to a 's from a common judg- 
ment, but, all tho same, the principle is well established by them that exclusion of 
time under section 12 (2) of the Limitation Act has no relevance and is not in any 
way related to the requirement of filing copies of judgments and decrees along with 
the memoranda of appeals, 

Mr. Bibi Umtul Rasul v. Ram Charan, is directly in point here asit was concerned 
with the case of several a peals filed by the same party against a common judg- 
mont. The Patna High Court held that where more ap than one were ted. 
by the same appellant from the same judgment but wi only one certified copy of 


if the one with the enclosures was found to be in time. In support of this view, the 
Court relied on its own practice, but, obviously, this practice is certainly in consonance 
with the law. The Patna High Court pointed out, 


“In such a case the time requisite for obtaining a copy of the judgment would be 
excluded under section 12 (3) in computing the period of limitation in of 
all the appeals filed by the appellant, although only one copy of the ju t 
is filed for all the appeals.” 

_ The Stats of Madras v. Mohammad Sirajudeen?, had but followed an earlier Bench 
decision in Avutai Am.nal v. Ganapathi* + Sadasiva Aiyar and Tyabji, JJ., in Avudai 


Ammal v. G i4, were of the view that an appellant was not entitled to a deduction 
of the time n in obtaining copies of judgments filed in another connected appeal. 
The basis for this view was the consideration that the i t of Order 41, rule 1 


was related to the application of section 12 (2) and (3) of the Limitation Act. 
Sadasiva Aiyar, J., expressed his opinion thus: 


“ Order 41, rule 1, Civil Procedure Code, requires the appeal memorandum. 
to be accompanied by a copy of the judgment unless the appellate Court dispenses 
therewith, No such dispensation was given and hence there was an irregular 

i (1966) S.C.R. (Supp.) 46 : A.LR. 1966 S.C, Pe LL.R. (1967) 1 Mad. 64 : (1966) 2 MLJ. 
2 ALR. 1920 Pat. 535. 4. ALR. 1915 Mad. 493, 
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P of the appeal on 27th July, 1910, to the District Court. Assuming 

owever that the presentation of the copy of the judgment was dispensed with. 
by the appellate Court the appeal was presented long out of time. The appellant 
could not claim-the deduction of any period as ired for obtaining a copy 
of the ju t, as no time could be required or could have been spent in obtaining 
copy of the judgment when such copy was dispensed with. 

The time spent in obtaining a copy of the same judgment for purposes of filing a. 
different appeal in another suit (though it was a connected suit disposed of with 
the present suit by a single judgment) cannot legally be excluded in computing the 
period of limitation for fling this appeal” 

Tyabji, J., concurred in that view. But, with respect, we May point out that no 
attempt was made in that case to determine the true scope and effect of section 12 
(2) and (3) ; in fact, no reference was even made in the judgment to the section. As 
the privy Council pointed outin Fifibhoy N. Surty v. T.S. Chetiyar 1, the learned Judges 
lost sight of the true position that exclusion of time for purposes of limitation was not 
in any way controlled or affected by the requirements in the Code of Civil Proce. 
dure of filing of certified copies of judgment and or decree with the memoranda of 
connected appeals from a common judgment. ` 

' _ In the course of the argument before us the discussion was widened to the 
position that once a certified copy of the judgment and decree furnished the basis for 
exclusion under section 12 (2) and (3), it would enure to the benefit of not merely the 
appellant who had secured them but also to other parties to the judgment appealed 
against, whether or not they filed appeals together or separately on the’ same day 
or different dates, Having d to the limited scope of the reference before 
us, in the light of the facts, we do not think it necessary to cover that area and express 
our view. It will suffice to say that Amimuddm Sahib v. Pyari Bi, and Ram Kishan 
Shasiri v. Kashi Bai’, do not, as we are inclined to think, contribute to such. a. 
proposition. In the first of these cases all that was held-was that an appellant was. 
required to file with his memorandum of appeal copy of the decree appealed from, 
might file a copy obtained by another and that under section 12 (2) of the 
Limitation Act he was entitled to a deduction of the time taken to- obtain that 
copy. In Ram Kishan Shastri v. Kashi Bai, it was held that the words “ the time 
requisite for obtaining a copy ” in section 12 (2) and (3) were not confined to cases. 
where the person appealing had in person or by a properly authorised agent applied. 
for a copy of the judgment or decree. But that is not the question under our consi- 
deration. 


We are of the view, in these cases, that the common appellant having filed a copy 
of the judgment in one of the connected appeals and filed copies of decrees in each of 
all the appeals, the benefit of exclusion, on the basis of the endorsements, of the time- 
taken in ee the certified copy of the judgment would not merely be available 
to pee ipa ese ich the certified copy of the judgment was filed but would enure- 


also to the othar connected appeals filed by the same against the common judg- 
ment, Accordingly, we hold that the were all within time, and, that on that 
View, the petitions for excusing the y are unnecessary, They are, therefore 
dismissed. No costs. 

S.V.J. Order acccordingly.. 
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[FULL BENCH] 
IN THE HIGH COURT OF JUDIGATURE AT MADRAS. 


PRESENT :—MR. K. Vreraswaw, Chisf Justice, Mr. Jusriar M. NATESAN ANP 
Mr. Jusricz B. 5. SOMASUNDARAM, 


M/s. M. Haji Mohamed Ismail Sahib and Company, Tanner 
Pernambut, North Arcot —— .. Petitioners" 


‘The State of Madras eaves by the Deputy Commissioner, 
Commercial Taxes, Coimbatore, Dn. . Respondent. 


Madras Gensral Sales Tax Act (LX of soe section 12-B (7) (a). —Review iec Ni 
intended to correct laches, ontission or naglig ence of parties in not placing a relevant decision 
before Court. 

Application under section 38 (8) of the Madras General Sales Tax Act 
under section 151 Civil Procedure Code, for review of the Order of the Hi 
Court dated 6th December, 1965 in Tax Case No. 209 of 1963 presented to revise 
order of the Sales Tax Apī a Tribunal, Madras dated 15th July, 1963 in T.A. 
No. 1087 of 1961 (RefNo.A. 5. 51527 of 1961 dated 18th May, 1961, relating to the 
Assessment Year 19 oo file of the Deputy Comani nor (Commercial 
Taxes) Goimbatore(order ir rin A. 3~-2071/51-52 dated 28th March, 1953, on the file 
of tha Deputy Co Tax Officer, Gudiyatham). 


MRM, PNS for Petitioner. 


The Advocate General, first Assistant Government Pleader, (K. Venkatastoamy) 
and J. Jayaram, for Central Government Standing Councel, for Respondent. 


The Order of the Court was made by 


Veeraswanl, C. F.—We are not satisfied that there is any STEN in 
this reviow petition. It is said that Firm A.T.B. Mehtab Majid and Co. v. State 
Madras}, was a fact and that having not been placed before the Court when T. 
No. 209 of 1963 was disposed of that will be within section 12-B (3) (a) of the Madras 
General Sales Tax Act, 1939. That clause says that this Court might on the applica- 
tion either of the assessee or of the Depu ty Commissioner, review any order 
by it under sub-section (a) “ on the basis of facts which were not before it w it 
passed the ordar.”” Though prima facie those words may bring in a case like the one 
under consideration, we are inclined to think that the power being one of review, the 

eral principles ap aa to the power, which are so well settled by now, should 
Cova in mind in assessmg the fe anergy of section 12-B (7) (a). 
Obviously review is not intended to correct laches or omission or negligence of 
the parties in not placing the relevant decision before Court. 


On that view, the potition is diamissed. No costs. 
V.K. Petition dismissed. 





* T.C. Misc. P. ee No. 209 of 1963. . 19th November, 1969. 
1. (1964) 18.CJ. 355: fen il aoe a 8.T.C, 355. 
115: ( 1 An.W.R. 115: (1 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr., Justice K.N. MUDALIYAR. 


Krishnan .. Petitionen * 


Criminal Procedure Gode (V of 1898), sections 479-A and 537—Scope of —Complairt under, 
without giving witress affected thereby opportunity of being heard—Illegal—Breach of 
proviston—Court can draw inference of “* presumed prejudice’’—Section 537 inapplicable. 
The clause “ and may, if it so thinks fit ” govern only the making of a com- 

plaint after giving the witness an opportunity of sae heard, In otber words 
‘ after giving the witness an opportunity of bheing heard ” ‘is not governed by the 
clause “if it so thinks fit”. It is open to the presiding officer of the Court to hear 
the witness and then make or not make any compliant thereof in writing, accord- 
ing to the explanation of the witness. In the event of his thinking fit not to make 
a complaint aftcr hearing the witness in his defence, it should be very clear that 
the witness would go u pered by any trial, let alone a conviction. This is a 
very Valuable right which cannot be denied to the witness who is going to be 
i as an accused in criminal proceedings. 


When there is a clear breach of the provision in the section, which is mandatory 
in its operation, one can draw the inference of “ premimed prejudice ”. The fact 
that the petitioner gave the explanation in the trial similar to the one given by bim 
in the Sessions Court and also the fact that the criminal proceedings against him 
ended in a conviction and that the petitioner made a grievance of his conviction 
only at a late stage, are all of no matterial importance, for the complaint on which 
the entire criminal proceedings were launched was bad in law, and wholly without 
Jurisdiction . The complaint itself being vitiated by an illegality, it is as good 
as complaint being nom est, as it were. 


If the petitioner is denied the opportunity of being heard, to which he has a 
right under section 479-A (1), the denial ofsuch right is sufficient to cause prejudice 
to hum and section 537 would have no applicability to such a case. 


Hsld, The peresiding officer of the Court cannot really make or lodge a complaint 
without giving the witness affected thereby an opportunity of being heard. 
It is totally invalid and vitiated by an illegality, e clear breach of the terms of 
the sections would result in ‘ prejudice’ to the petitioner. Petitioner’s tardiness 
or remissness in not moving the Court at the earliest opportunity will not render 
a clear breach of a mandatory provision in law, an ‘ irregularity’ whereas, in fact, 
it is an illegality. ‘ 

Petition under sections 435 and 439 of the Code of Criminal Procedure; 1898, 
praying the High Court to revise the Judgment of the Sessions Judge, Madurai, 
dated and July, 1968 in C.A.No. 13 of 1968 (C.C.No. 199 of 1967 on the file of the 
Court of the District Magistrate ‘i .) Madurai). 


K.R. Natarajan, for Petitioner. 
The Additional Public Prosecutor, for State. 


The Court made the following 


ORDER :—The petitioner herein gave evidence in the committal Court that he 
had witnessed with his own eyes the murder of One Guruswami Kudumban by the 
accused Muthiah Kudumban. In the Sessions Court however, the petitioner resiled 
from that statement and maintained that he did not witness the occurrence at all. 
In view of this very material contradiction, the learned Sessions Judge of 
Ramanathapuram concluded that the petitioner had perjvred ; and therefore he 
ordered the prosecution of the petitioner. This step—so the prosecution claims was 


* CLRC, No. 236 of 1969. . , 21st January, 1970, 
(Cri. R.P. No. 234 of 1969.) l 


79 
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taken for the eradication of the evils of perjury and in the interests of justice. The 
learned Sessions Judge also observed that there was no need to give the petitioner 
any opportunity of being heardin thatregard. The petitioner then faced a criminal 
trial for an offence under section 193, Indian Penal Code, and was convicted. 


Mr. K. R. Natarajan appearing for the petitioner argued that before the com- 
plaint was laid against the petitioner by the learned Sessions Judge, Ramanatha- 
puram, there ought to have been a notice given to the petitioner within the meaning 
of section 479-A (1), Criminal Procedure Code. 


Before the argument is considered, I should like to set down the finding of the 
learned Sessions Judge, Madurai, on appeal against the petitioner’s conviction for 
perjury to the effect that it is clear that the notice is mandatory and obligatory and 
that the witness should be given an opportunity of being heard as to what he has 
to say in regard to the contemplated complaint. In fact, the learncd Public Prose- 
cutor did not dispute the correctness of the proposition of law in the Court below. 
But the learned Sessions Judge (Madurai) holds ‘that the conviction cannot be set 
aside on the ground of failure to give notice, for, in the opinion of the learned Sessions 
Judge, the explanation given by the petitioner before the learned Sessions Judge, 
Ramanathapuram (in the murder trial) was that the Police coerced him to give 
false evidence and accordingly he gave the statement that he saw the occurrence. 
In the course of the trial, the petitioner maintained that it was only because of 
coercion by the Police he gave a false statement in the committal Court. On the 
basis of this explanation, the learned Sessions Judge, Madurai, found that no preju- 
dice has been caused to the petitioner because he did not raise any defence other 
than what he had stated in his plea or explanation before the Sessions Court. 


It may be borne in mind that there was a complete trial of the petitioner ending 
in his conviction. The learned Sessions Judge felt that had the petitioner come 
by way of an appeal or a petition against the proceedings initiated against him on 
the ground that he had not been given an opportunity of being heard, one may be 
justified to draw interference of, or presume, prejudice. But, inasmuch as the 
entire proceedings have ended in the conviction of the petitioner, there is no- 
“ prejudice ” shown by the petitioner. Itis true that he did not raise any objection 
even before the trial Magistrate; and, therefore, in the appeal, the learned Sessions 
Judge held that the petitioner cannot be heard to urge such a plea, and more so, 
in view of the fact that he had no explanation other than what he faa already offered 
before the Sessions Court, Ramanathapuram. The learned Sessions Judge (Madurai) 
ultimately found that though no notice, as required by law, has been given, the 
conviction of the petitioner, on that ground, cannot be questioned. The learned 
Sessions Judge confirmed the conviction against the petitioner made by the trial 
- Court; 

Section 479-A, -Criminal Procedure Code, says: 


(1) Notwithstanding anything contained in sections 476 to 470 inclu- 
sive, when any Civil, Revenue or Criminal Court is of opinion that any 
person appearing before it as a witness has intentionally given false evi- 
dence in any stage of the judicial proceeding or has intentionally fabricated 
false evidence for the purpose of being used in any stage of the judicial 
proceeding, and that, for the .eradication of the evils of perjury and fabri- - 
cation of false evidence and. in the interests of justice, it is expcdient that 
such witness should ke prosecuted for the offence which appears to have been 
committed by him, the Court shall, at the time of the delivery of the judgment or 
final order disposing of such proceeding, record a finding to that effect stating 
its reasons therefor and may, ifit so thinks fit, after giving the witness an oppor- 
tunity of being heard, make a complaint thcreofin writing signed by the presiding 
officer of the Court setting forth the evidence which, in the opinion of the Court, 
is false or fabricated and forward the same to a Magistrate of the first class having 

_ jurisdiction, and may,.if the accused is present before the Court, take sufficient 
security for his appearance before such Magistrate and may bind over any person 
to appear and give evidence before such Magistrate: 
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(2) Such Magistrate shall thereupon proceed according to law and as if 
upon complaint made under section 200, 


(3) No appeal shall lie from any finding recorded and complaint made under 
sub-section ( a 


l (4) Where, in any case, a complaint has been made under sub-section ( 1) and 
an appeal has been against the decision arrived at in the judicial pro- 
ceeding out of which the matter has arisen, the hearing of the case before the 
Magistrate to whom the complaint was forwarded or to whom the case may have 
been transferred shall be adjourned until such appeal is decided, and the appellate 
Court, after giving the person against whom the complaint has been made an 
opportunity of being heard, may, if it so thinks fit, make an order directing the 
withdrawal of the complaint; and a copy of such order shall be sent to the Magis- 
trate before whom the hearing of the case is pending. 


(5) In any case, where an appeal has been preferred from any decision of a 
Civil, Revenue or Criminal Court but no complaint has been made under sub- 
section (1) the power conferred on such Civil, Revenue or Criminal Court under 
the said sub-section may be exercised by the Appellate Court and where the 
Appellate Court ie such ee pee prow none a sub-section (1) shall 
apply accordingly, but no such order s made, without giving the person 
affected thereby an opportunity of being heard.” 


The question that falls for determination is, whether a breach of section 479-A (1) 
Criminal Procedure Code, would warrant ed prejudice without freee 
onus on the part of the petitioner to show prejudice cither to his trial or conviction ? 


The clause in section 479-A (1) “and may, if it so thinks fit, after giving the 
witness an opportunity of being heard, make a complaint thereof in writing...”’ 
would render the only construction in harmony with the rest of the sub-clauses of 
the sub-sections, as follows: The clause ‘“‘and may, if it so thinks fit ” governs only 
the making of a complaint after giving the witness an opportunity of being heard. 
In other words, “‘after giving the witness an opportunity of being heard ” is not 
governed by the clause “if it so thinks fit.” Itis open to the presiding officer of the 
Court to hear the witness and then make or not make any complaint thereof in 
writing, according to the explanation of the witness. In the event of his think 
fit not to make a complaint after hearing the witness in his defence, it should be 
very clear that the witness would go unhampered by any trial, let alone a convic- 
tion. In my view, this is a very valuable right which camnot be denied to the 
witness who is going to be arraigned as an accused in criminal proceedings. 


In view of the above reasoning, I have no hesitation in holding that there is, 
in this case, a clear breach of the mandatory provision contained in section 479-A (1) 
Criminal Procedure Code, which has really resulted in the denial of a valuable 
ight, to the petitiorer. When there isa clear breach of the provision ae rection, 
which is mandatory in its optration, I consider that this is a fit case whore one 
can draw the inference of ‘‘ presumed prejudice.” The fact that the petitioner 
ve the explanation in the trial similar to the one given by him in the Sessions 
urt and also the fact that the criminal proceedings against him ended in-a cop- 
viction and that the petitioner made a grievance of his conviction only at a later 
stage, are all of no material importance, for, I consider that the complaint on which 
the entire criminal proceedings were launched was bad in law, and wholly without 
jurisdiction. The complamt itself being vitiated by an illegality, is as good as 
the complaint being non est as it were. In my view, the presiding officer of the Court 
had no jurisdiction to file complaint against the petitioner without giving him the 
opportunity of being heard. 
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Their Lordships of the Supreme Court have, while considering the effect of 
non-compliance with the provisions of section 360, Criminal Procedure Code, 
observed in Narayana Rao v. The State of Andhra Pradesh}, as follows : 


“ Courts in India, before such matters were taken to their Lordships of the 
Judicial Committee of the Privy Council, had taken conflicting views on the scope 
of section 537 of the Code in curing such omissions as aforesaid: In the case of 
Abdul Rakman v. Ths King Emperor*, their Lordships of the Judicial Committee 
had to coasider the effect of non-compliance with the provisions of section 360 

_ of the Code. After considering the relevant provisions of the Code, their Lord- 
ships came to the conclusion that it was a mere irregularity which could be 
cured by the provisions of section 537. In the case of Pulukuri Koitaypa and 
others v. King Emperor*, the judicial Committee had to consider the effect of 
breach of the statutory provisions of section 162 of the Code. The following obser- 


vations of their Lords ps, at p 75-76, are a complete answer to the arguments 
advanced on behalf of 


cap t before us, and we respectfully adopt them: 

When a trial is conducted in a manner different from that prescribed by the 
Code (as in N. A. Subramania {yers case*, the trial is bad, and no estion of 
curing an i ity arises; but if the trial is conducted substantially in the manner 
prescribed by the Code but some 1 ity occurs in the course of such con- 
duct, the irregularity can be cured under section 537, and none the leas so because 
the 1 ity involves, as must nearly always be the case, a breach of one or 
more of the very comprehensive provisions of the Code. The distinction drawn 
in many of the cases in India between an illegality and an irregularity is one of 
degree rather than of kind. This view finds support in the decision of their Lord- 
ships’ Board in Abdul Rahman v. The King’, where failure to comply with 
section 360 of the Code of Criminal Procedure, was held to be cured by sections 
595 and 537. The present case falls under section 537, and their Lordships hold 
the trial valid notwithstanding the breach of section 162.’ 


. Therefore, the question for consideration is, whether this breach of section 
479-A (1), Criminal Procedure Code, is an ‘illegality ` ôr an ‘irregularity’? I 
have already indicated that the clear. breach of section 479-A (1) is an illegality. 


Another ruling reported in Chhacamilal Fain v. Stats of U. P.5, is cited from the 
‘Bar. In that decision, their Lordships held that if the accused is denied the oppor- 
tunity of Jeading evidence which he has a right to do under section 208, the denial 
of such right is sufficient to cause prejudice to the accused and section 537 would 
have no application to such a case and that the possibility that the accused may not. 
have produced defence if asked by the Magistrate whether he would do so, is of no 
pee bases Following the same Se the present case: if the petitioner is 
denied the opportunity of being heard, to which he a right under section 479-A 
(1), the denial of such right is sufficient to cause prejudice to him and section 537 
would have no applicability to such a case. -The possibility that the petitioner may 
not have given any other explanation than the one he had given either in the trial 
-proceedings or in the Sessions Court, is really of no consequence. ` 


Another decision of the Supreme Court reported in Dr. Pal Chaudhry v. State of 
Assam’, throws a flood of light on the correct and proper interpretation and construc- 
tion of this sub-section (Section 479-A (1) Criminal Procedure Code). In para- 
graph g of the judgment, their Lordships of the Supreme Court have observed as 

Ws: ‘ : 


1. (195DS.CJ. 727 :(195D2AnW.R. (S.C) 6l : 11 MLJ. 233, 
139 : (1957) M.LJ. (CL) 690 : (1957) 2 + 65 (1960) SCI. 901: (1960) MLJ. (Ce) 
(8.C.) 139 + (1958) S.C.R. 283 at 293. 620: AIR. 1960 S.C. 41. 

2. (1929 55 LA. 96 : 54 M.L.J. 609. 6. (1960) S.CJ. 1079: (1960) 2 An.WR. 

3. (1947) LR. 74 LA. 65. (S.C) 69 : (1960) MIS. (Ci) 691: (1960) 2 

4. (1901) L.R. 28 LA. 257 : LL.R. 25 Mad. M.LJ. (S.C.) 69°: ALR. 1960 $.C. 133. 
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“ The appellant’s contention is that the terms of this section were not complied 
with. We think that this contention is justified. The present case is governed 
by sub-section (5) of section 479-A for here the complaint was not made by the 
trial Court but by the Appellate Court. Therefore the terms of both sub-sections 
(1) and (4) have to be complied with. The combined effect of these sub-sections 
is to require the Court intending to make a complaint, to record a finding that 
in its opinion a person appearing as a witness has intentionally given false evidence 
and that for the eradication of the evils of perjury and in the interests of justice, 
it is expedient that such witness should be prosecuted for the offence and to give 
the witness proposed to be proceeded against, as opportunity of being heard as to 
whether a complaint should be made or not.” 


It follows from this paragraph that the petitioner proposed to be proceeded against, 
should have been given an opportunity of Being Nerd as to whether a complaint 
should be made or not. 


The plain meaning would be, in my view, that the presiding officer of the Gourt 
cannot really make or lodge a complaint without giving the witness affected thereby 
an opportunity of being heard; the intendmert in the section is expressly sean from 
the fact that after giving that hearing to the petitioner it would be open to the Cowt 
to decide not to make a complaint. Otherwise, there would be no sense in directing 
that a hearing should be given. The Court may, after giving that hearing, decide 
not to make a complaint either for the rearon that the Court is satisfied that no false 
evidence was given by the witness concerned or that such evidence was no: inten- 
tionally false, or lastly, that itis not expedient in the interests of justice or to eradicate 
the evils of perjury, to make the complaiat. In my view, the clear breach of the 
terms of the section would result in ‘prejudice’ te the petitioner. 


Sadasivam, J., expresses a similar interpretation or construction in the follow- 
ing language in In re, Virudan}. 


‘The clause ‘ may, if it so thinks fit’ governs the clause ‘make a complaint 
thereof in-writing.’ But ifa Court wants to lay a complaint, it could do so onl 
after giving the witness an opportunity of being heard. In fact, section 479- 
Criminal Procedure Code as proposed by the Select Committee was passed in 
Parliament with an amendment providing that a witness,-against whom the Gourt 
records a finding or perjury, shall be given an opportunicy of being heard.” , 


On this reasoning of the learned Judge, which is quite apposite to the’ facts of the 
present zase, I have no hesitation in holding that the complaint is totally invalid 
and vitiated by an pric `The learned Judge observes: “It is unnecessary 
for me in this case to give a definite finding whether the conviction could not be set 
aside on account of such defect, as in the present case, in preferring the complaint.” 
Without giving a definite finding, Sadasivam, J., did not interfere because the peti- 
tioner before him had undergone the sentence of imprisonment. 


Jagadisan, J., on a comparison of sub-sections (4) and (3) with section 479-A (1) 
has observed in Rukmani Bai v. Govindaswamy*, as follows: 


“ Tt is possible to argue from this provisions that notice to the person complained 
against is not contemplated or provided for under sub-section (1) as otherwise 
there was no nocessity for the Legislature to specifically state in sub-section (5), 
that no order shall be made without giving the person affected an opportunity of 
being heard. If sub-section (1) in its own terms mandatorily provides fòr the 
issue of notice to the person affected by the complaint, it would have been enough 
for the Legislature to say that the appellate Court may make the complaint in 
-accordance with the provisions of sub-section (1). This is perhpas an indication 
that in the opinion of the Legislature, there is no necessity to issue notice to the 
person affected, if the complaint is directed to be filed by the very Court which 


le ŘŘŘĖ— ; 


1. (1963) 1 CH.LJ. 370. 2. (1963) 2 CrLLJ. 355. 
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conducted the proceedings and in the Course of which it was found that a parti- 
cular person was guilty of giving false evidence or fabricating documents but that, 
if the complaint is to be filed at the instance of some other Court even if it be the 
appellate Court, notice is necessary.” 


The learned Judge further observes: | 


“In my opinion on a strict construction of sub-section 479-A (1) notice to the 
person affected, namely, the witness charged with having given false evidence or 
fabricated false document is not necessary. But all the same notice should be 
issued as there is no reason why the well-known and well-accepted principle of 
‘ audi alterem partem’ should not apply.” 


In my view, the construction placed by Jagadisan, J., is open to doubt in view of 
the authoritative interpretation of the Supreme Court in Dr. Pal Chaudhry v. State of 
Assam1, I quite see thst the obs:rvations of the Supremes Gourt were (31c) brought 
to the notice of the learned Judge deciding Rukmani Bai v. Govindaswamy*. -` 


Another decision has been cited from the Bar, reported in Abdul Shakoor v. 
State of Rajasthan*. Bhargava, J., holds that the provision under section 479-A (1) 
of giving an opportunity to the witness of beiag heard is mandatory and cannot 
dispensed with. The learned Judge further observes that the insertion of the clause 
of giving an opportunity of being heard, in sub-section ( 5) is only to emphasise its 
need and has been made by way of abundant caution. ‘The learned udge further 
observes that tnere is no reason why this provision based on principle of natural 
Justice should not be regarded as mandatory under sub-section (1) when it is so 
regarded under sub-sections (4) and (5), and that on its language it is the correct, 
interpretation and does not lead to any repugnancy between the provisions of sub- 
section (1) and sub-section (5), and that, on the other hand, it is more in consonance 
with reason and justice. 


It is worthwhile to set down the following instructive observations made by 
Beaumont, C.J., in ape ste v. Ningappa Ramappa‘, although in the present case, 
there is the evidence of the petitioner before the committal Court as contra-distin- 
guished from the statement recorded under section 164, Criminal Procedure Code. 
But the reasoning applies with equal force.to the facts of the present case. The 
learned Judge says:— l 


“No doubt, a man making a statement on oath before a Magistrate under 
section 164, Criminal Procedure Code, should speak the truth but if he does not, 
the least he can do is to tell the truth when subsequently he goes into the witness- 
box. To prosecute a man who has resiled from a false statement made under 
Section 164 is to encourage him in the belief that it pays to tell a lie and stick 
to it. It is far better that a man should escape punishment for having made a 
false statement under section 164, then that he should be induced to believe that 
is to his interest, however false the statement may have been to adhere to it, 
and thereby save himself from prosecution. The danger of such a course leading 
to the conviction of innocent persons is too great to be risked.” | i 


It is truc that the proceedings taken against the petitioner ended in his convic- 
tion. It would have been far better for the petitioner to have moved the Court at 
least by way of revision at the earliest opportunity in regard to his grievance. His 
tardiness or remissness in not moving the Court will not render a clear breach ofa 
mandatory provision of law, an ‘ irregularity,’ whereas, in fact, it is an ‘‘ illegality’’. 


I set aside the conviction on the ground of ‘ presumed prejudice ° resulting from 
a clear breach of the section. The petitioner is acquitted. 
S.V.J. — Petition allowed: 
Conviction set aside. 





1, g S.CJ. 1079 : ALR: 1960 S.C. 133. 3. ALR. 1965 Raj. 195. 
2. (1963) 2 CrLL.J. LJ. 355. 4. LLR. (1942) Bom. 26, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present:—Mnr. Justice P. S. KATLASAM AND Mr, JUSTICE K. S. VENKATARAMAN; 
Karuppan alias Mondi i a Prisoner—Accused* 
Criminal Procedure Code (V of 1898), section 164—Applicabihty—Confession to magistrate 


before investigation had started—Formalittes under section 164 not complied with— 
Admissibility. 


Section 164 of the Criminal Procedure Code, applies only to a confession made 
to a Magistrate in the course of an investigation under Chapter XIV of the Code. 
When an investigation had not yet started according to sections 156 and 157 of 
the Code and a confession is made toa Magistrate which in fact is the firet infor- 
mation of the crime, section 164 can have no application. In such a case the 
confessional statement would not be rendered inadmissible -tecause it was not 
recorded in accordance with section 164, Criminal Procedure Code. 


Case-law discussed. 


Rferred Trial No. 70 of 1968:—Trial referred by ‘the Additional Sessions Judge’ 
of the Court of Session of the Coimbatore Division at Coimbatore for confirmation 
of the sentence of death passed upon the said prisoner in Case No. 102 of the 
Calendar for 1968 on beet DE, 1968. 


Criminal Appsal No. 747 of 1968.—Appeal by the said prisoner (accused) against 
the said sentence of death passed upon him in the said case. 


S. Radha, Advocate engaged under rule 241 of the Criminal Rules of Practice 
and Orders. 


R. Veeramani, for Public Prosecutor, for State. 


The Judgment of the Court was delivered by 


Venkataraman, J.—The appellant has been convicted under section 302, Indian 
Penal Code, for committing the murder of his wife Kuppayee alias Kannammal by 
stabbing her with a knife on 16th February, ee (a Friday) about 10-30 A.M. and 
has been sentenced to the extreme penalty of the law, by the learned Additional 
Sessions Judge of Coimbatore. 


The deceased was the second daughter of witness Subban (P.W. 8). He is a 
mative of Chikkanoothu. He gives an account of the marital life of the accused and 
the deceased. They were married about ten years before the occurrence. They 
had three children. They lived together in Cheripalayam (more than ten miles 
from Chikkanoothu), the village of the accused for about seven years. The accused 
had, however, no separate house of his own and was living with one of his brothers 
and his mother. The deceased, however, was reluctant to continue to live with him 
unless he put up a separate house. She came away to live with her father in 
Chikkanoothu. In Karthigai preceding the occurrence (November, 1967), the 
accused also joined her because he had some stomach-ache. Some treatment was 
given to him therefor and he got cured. He then wanted his wife to go back with 
him to Cheripalayam, but she refused saying that she could not live in the pials of 
the houscs of others. 


P.W. 2 is the maternal uncle ofthe deceased. His village is Emmaigoundan- 
palayam, which is about half a mile south west of Cheripalayam. On Thursday, 
15th February, 1968 P.W. 2 had come to Chikanoothu to see his son Govindan 
(P.W. 9) who was ill. After seeing him, P.W. 2 went to the house of his sister’s 
husband (P.W. 8) to get back a loan of Rs.15. P.W. 2 slept in P.W. 8's house that 
night. P.W. 2 says that on the night of the Thursday the accused came to P.W 8's 
house and called his wife to.go wih him to Cheripalayam. She refused to accom- 

Si a a ea ESSE 


“R.T. No. 70 of 1968 (Cri. A. No. 747 of 1968). 11th July, 1969. 
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pany him till he built a house. : P.W. 2, his sister Sankaral (mother of the deceased) 
and P.W. 8 advised the deceased to go with the accused to Cheri a so that 
they might bring back chickens and the dhal which they lett behind at 
Cheri yam. She agreed to go with the accused. Accordingly, on the morning 
of Friday, 16th February, 1968 at 5 a.m., the accused and the deceased set out from 
Chikkanoothu to Cheripalayam. P.W. 2 accompanied them. P.W. 8 went with 
them for a short distance upto the bus stand at Moongitholuvu and then went away 
on his usual work of collecting village kist. P.W. 2, the accused and the deccascd 
got into the bus, travelled in it and got down at Negamam, about 7 or 7-90 A.M. 
P.W.-2 says that he, the accused and the deceased then walked up to Kappal re 
where in the tea shop of P.W. 10’s father they took idlies coffee. P.W. 10 
also speaks to.it. P.W. 2 says that they then proceeded by foot northwards on the 
. Negamam-Coimbatore Road for a distance of two to three furlongs. That has been 
marked in the sketch (Exhibit P-22). At a particular place, P.W. 2 branched off 
` westwards on the cart-track to his village Emmaigoundanpalayam. It was about ` 
9 A.M. then. The accused and the deceased went northwards on the .Negemam- 
Coimbatore Road. 


Witness Palaniammal (P.W. 4) claims to have seen the accused and the deceased. 
at 10 A.M. on the Negamam-Coimbatore Road, when were standing undera 
tamarind tree to the south-east of Ranga Thevar’s land. P.W. 4 being a resident of 
Cheripalayam knew them for eight or nine years. She asked them why they were 
standing there. The accused replied that they were standing there in order to proceed. 
to their village Cheripalayam. P.W. 4 then proceeded southwards to Kappalan- 
garai to board a bus there to Nadupalli. When she was waiting there for the bus, 
she saw the accused coming along the road towards Kappalangarai with his dhoti 
folded up and tied above his knee. He was coming hurriedly. P.W. 4 asked him 
why he alone was coming south without his wife. The accused replied that his wife 
had proceeded towards the north to go to Cheripalayam and t he had to go 
south for some business. He went away towards the south. PW 4 then boarded 
a bus and went to Sulaikal. . She returned to her village on Sunday 18th February, 
1968 and she was examined by the Sub-Inspector on that day. 


--  P.W. 4 was the person to see the accused and the‘deceased together last. As to 
what happened thereafter there is no direct evidence, but there are two confessional 
statements of the accused, Exhibits P-1 and P-7. We shall presently: refer to the 
circumstances under which those statements were recorded. According to those 
statements when they were going in the field south of Cheripalayam, about 10-30 A.M. 
the accused stabbed his wife with the knife which he was having (M.O.1). The 
later autopsy shows that the accused had inflicted a number of stabs on the ed 
and that death must have been at the same spot and practically instantaneous. The 
place of murder has been marked in the sketch as two furlongs north-west of the 
tamarind tree where P.W. 4 had last seen them. j 


Easwaran (P.W. 3) is a resident of Cheripalayam. He swears thaton Friday, 

16th February, 1968, about 11 a.m. he saw the accused running towards the, iHe š 
leading to Emmaigoundanpalayam from the field in the north. P.W. 3 raw him 
from a distance of 25 feet on the south. P.W. 3 asked him where he was going. The 
accused replied that he was going on an urgent errand southwards. So saying he 
ran to the east and then towards the south along the main road. For the sake of 
the narrative it may be explained here that after the murder P.W. 3 was the first 
person who saw the accused and, as we have noted, P.W. 4, saw him later at the bus 


stand at Kappalangarai. 


The next stage in the evidence is that about 11-20 A.m., cn 16th February, 19€8, 
when P.W. 5, the former Village Headman of Chettikkapalayem, was going to the 
Taluk Office, Pollachi, and had entered the Sub-Collector’s Cflice cc mpceurd, the 
accused who was known to him called him, ‘ Sami? (Sir), P.W. 5 turncd rcurd erd 
asked him where he had come. The accused told him that he had stabbed his 
wife.and had come away and that he wanted to go.to the Court and desired the 
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witness to take him to the Court. ‘The witness asked the accused whether his wife was 
alive or dead. The accused replied that he did not know, The accused was having 
the knife (M.O. 1) in his waist and he showed it to him, P.W. 5 pointed out that 
there were no blood-stains on his dhcti or on the knife. The accused replied 
that he had washed them. By then they had reached the gate of the Sub=~Magistrate’s. 
Court. P.W. 5 told him that that was the Court and asked him to go there and tell 
the Magistrate whatever hé wanted to say. P.W. 5 then went to the Taluk Office 
in connection with his work. 


P.W. 1 was the Sub-Magistrate, Pollachi. He says that on 16th Feruary, 1968 
at 11-45 A.M., when he was in the open Court conducting a trial, the accused ap 
before him and wanted to make a statement. He recorded the statement in the words 
of the accus d and read it over to him. The accused admitted it to be correct and. 
affixed his thumb-impression. ExhibitP-1 is the statement. A question has been. 
raised as to the admissibility of Exhibit P-1. 


[After discussing the evidence his lordship proceeded to discuss the admissibility 
of Exhibit-P-1]. 


At this stage we may dispose of the objection about the admissibility of Exhibit 
P-1. The objection is that the statement was not recorded after observing the 
formalities prescribed uader scction 164 of the Criminal Procedure Code and is, 
therefore, inadmissible ; that is to :ay, that P.W.1 did not warn the accused that 
he was not boundto make a confession, that ifhe did so it might be used as evidence 
against him and that further the Magistrate did not record any memorandum ihat 
after questioning the accused he had reason to believe that he was making the 
statement Voluntarily. Further as required by the Criminal Rules of Practice he 
did not give him time for reflection. Moreover questions ifany put by the Magis- 
trate were not recorded. In support of this objection the decision of their Lordships. 
of the Privy Council in Nazir Ahmed v. Ths King Emperor), is reliedon, The objection. 
is however not tenable because section 164, Criminal Procedure Code, applies only 
to a confession made to a Magistrate in the course of an investigation under Chapter- 
XIV. Thus section 164 (1) states: i 


_ “ Any Presidency Magistrate any Magistrate of the first-class and any Magis— 
trate of the second class especially empowered in this behalf by the State Govern- 
ment may if he is not a police officer record any statement or confession made 
to him in the course of an investigation under this ter or under any other law 
for the time being in force or at any time aoad: before the commencement 
of the inquiry or trial.” g 


Here, however the investigation had not yet started meee Ue sections 156 
and 157, Criminal Procedure Code, The information of the crime had not rached 
the police and Exhibit P-1 was in fact, the first information of the case and that was. 
given to the Magistrate hi . Apart from the wording of the section, the principle 
of the section is that once investigation has started there is the danger of the accused. 
being induced by the police by promise or coercion to make a confessional statement 
and that is why elaborate precautions have been prescribed in section 164, “Criminal 
Procedure Code. before a Magistrate. could record a confession so as to ensure that. 
the confession was voluntary and free from any such influence. Such inducement 
by the police cannot, however, arise in a case like this where the accused goes straight- 
away to the Magistrate before the police receive information of the offence. The 
Privy Council case was one where the iavest; tion had started, but the’ Magistrate: 
in flagrant violation of section 164, Criminal Procedure Code, recorded memoranda. 
of the places pointed out by the accused and his confessional statement. That was 
why the oral evidence of the Magistrate was prohibited, The following sentence: 
in the judgment of their Lordships of the Privy Council shows that the observations 
apply only to the confession made to a Magistrate during an investigation. 


1. (1936) LL.R. 17 Lah. 629 (P.C.) : L.R. 63 I.A. 372 : 71 M.LJ. 476. 
80 : 
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“Their Lordships are, however, clearly of opinion that this unfortunate 
position cannot in future arise because, in thair opinion, the effect of the statute 
is clearly to prescribe the mode in which confessions are to be dealt with by Magis- 
trates when mads during an investigation, and to render inadmissible any attempt 
to deal with them in the method proposed in the present case.” 


That is how the Privy Council decision has been distinguished by a Bench o: to 
‘Cour in Nainamuthu, In re.1, where also he information given by tha accised to 
the Magistrate was itself the first informatimm of this crime. Under similar circum- 
stances the Bench decision was followed by a Bench of the Andhra Pradesh High 
Court in Yendra Narasimhamurthy, In re*. 


There is, however, a Bench decision of this Qourt Somasundaram and 
Ramaswami Goundar, JJ.) in Thothan alias Ekan, In re.*, which sounds a coatrary 
note. The facts stated at page 207 are these. P.W. 8 gave a report, Exhibit P-6 
‘before the Village Munsif. The Village Muxif sent is usual 1gpo1ts to the police 
and the Magistrate. The Sub-Inspector (P.W. 17) oa receiving the report, 
reached the place of occurrence, held the inquest and sent the body for post-mortem 
cXamination. Meanwhile, on 8th March, 1955, about 5 P.M., the appellant appeared 
before the Sub-Magistrate with the knife (M.O.3) and gave a statement (Exhibit P-1) 
and surrendered the knife. At page 208 we find this: 


“ Exhibit P-r is the first statement made by the appellant before the Sub- 
istrate, before investigation started wherein he has confessed that he had 
stabbed his wife to ie 


Following the Privy Council decision, the statement was held to be inadmissible, 
“The Bench decision in Nainamuthu, In re,*, was not referred to, probably because 
the confessional statement, Exhibit P-1, was not first information report of the 
crime. It is not clear from the report of the facts whether the confessional state- 
-ment was given after the report Exhibit P-6 had reached the police. Ifit was given 
after the rt had reached police, then investigation must be deemed to have 
‘started under section 157, Criminal Procedure Code, and section 164, Criminal 
Procedure Code, would come into play and render the confessional statement inadmis- 
-sible, since it was not recorded in accordance with section 164, Criminal Procedure 
Code. It is the only way in which the case could be distinguished. If the facts 
-were otherwise, it may require reconsideration. 


There is a decision of a Bench of the Patna High Court in Rishi v. State of Bihar 4, 
-where a Sub-Divisional Magistrate (Sri A. Haseeb) was returning in a jeep and found 
two carts loaded with rice. When questioned by the Sub-Divisional Magistrate, 
the cart-men admitted that the bags containing rice was loaded by one’ Rishi Dutta. 
“The transport of rice was prohibited. It was held that the statements made by the 
cart-men were inadmissible, in view of the observations of the Privy Council in Vair 
_Ahmad’s cast”, With great respect, it seems to us that section 164, Criminal Pro- 
cedure Code, did not apply to that case, because investigation had not yet started 
under Chapter XIV. 


We think we may usefully refer to the decision of the Allahabad High Court in 
Emperor V. Ram Jraresh*, where two persons, who along with some others were 
‘accused of a crime, went into a Magistrate’s Court, confessed their guilt and asked 
that they should be arrested and sent to jail so that they should not fall into the hand 
.of the police. The Magistrate sent for a petition writer who went into the Court- 
room and took down the petition containing the confession to the dictation of the two 


persons and the petition was then signed by them. The confession was not recorded 
———<_— ey ese co 


1. (1940) 2 M.LJ. 89 : I.L.R. (1949) Mad. 4. AIR- 1955 Pat. 425. 
428 : ALR. 1940 Mad. 138 5, (1936) LL.R. 17 Lah. 629 (P.C.) : 71 M.L.J. 


2 (1 M.L, (Co) 800 : (1965) Cxl.LJ. 476. 
+509 : (1965) 2 An.W.R. 344. 6. LLR. (1939) All. 377. 
1 M.LJ. 206. 
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and verified by the Magistrate in accordance with sections 164 and 364, Criminal 
Procedure Code. It was held that the confession was admissible NEE section 2I 
of the Evidence Act, that the Evidence Act was a special law and that it was not 
affected by the procedural law of the Criminal Procedure Code. The Privy Council 
gaso was distinguished with the observation : 


coer but that decision is quite irrelevant to the question which was before 
the Court. Their Lordships held that a Magistrate could not give oral evidence of 
a confession made to him if he deliberately ignored the provisions of sections 164 
and 364 of the Code of Criminal Procedure and did not even purport to act under 
those sections. There was no question in the case before me of the admissibility 
of oral evidence given by a Magistrate.” 


We have referred to this case, because it has received the approval of 
their Lordships of the Supreme Court in State of Uttar Pradesh v. Singhara Singh). 
It was a case where a Magistrate not empowered to record confessional statements 
under section 164, Criminal Procedure Code, purported to record the statement 
under section 164, Criminal Procedure Code, in the course of police investigation, 
and, because he was not empowered to record the statement, the statement itself 
was not sought to be used, but oral evidence was adduced that he recorded the con- 
fession. Nazir Ahmsd’s case?, was sought to be distinguished on the ground that it 
did not apply to a case of a Magistrate not empowered to record a confessional state-- 
ment under section 164, Criminal Preedure Code. This evidence was excluded 
by the High Court in appeal. On the further appeal to the Supreme Court, 
the question raised was whether the evidence was rightly excluded. Their 
Lordships held that the evidence was rightly excluded, on the ground that, when 
a statute confers a power on cretain judicial officers, that power can obviously be 
exercised only by those officers and not by Magistrates of lower classes. That is the 
main decision in the case, but, in the course of the discussion, their Lordships distin- 
guished Emperor v. Ram Naresh*, referred to by us, with the following observation : 


“It was held, and we think rightly, that Nazir Ahmsd’s case?, did not prevent the 
petition being admitted in evidence because it only forbade certain oral evi- 
dence being given ’’. 


‘Though the reason given is that oral evidence was not sought to be adduced and 
only oral evidence was forbidden by the Privy Council decision, it seems to us that 
the above observations of the Supreme Court lend support to our view that a state- 
ment like Exhibit P-1 in this case, which is itself the First-Information Report of the 
crime to the Magistrate, does not fall within the provisions of section 164, Criminal 
Procedure Code, 


There is another Bench decision of this Court (Mack and Chandra Reddy, JJ.) 
in Ramaswami Reddiar, In ret, where the Magistrate not empowered to record a 
confessional statement under section 164, Criminal Procedure Code, but had the 
power to hold an inquest, held an inquest under section 175, Criminal Procedure Code 
Accused 1 and 2 were also examined then, On his becoming aware that they were 
making confessions, the Magistrate refrained from administering the oath to them, 
in correct conformity with section 342 (4), Criminal Procedure Code, After the 
statements were recorded, they were rad out to the accused and were signed by 
them. They were recorded on police case diary paper. The formalities under 
sections 164 and 364, Criminal Procedure Code, were not complied with, ‘The Bench 
held that Nazir Ahmed’s case*, did not apply to the case, because, firstly, the Magis- 
trate was not empowered to record confessions under section 164, Criminal Pro- 
cedure Code, and secondly, the Magistrate was empowered to hold the inquest 





1. (1965) 1 S.CJ. 184: (1964) 4 S.C.R. 485: 3. LLR (1939) AlL377. 
A.LR. 1964 S.C. 358 : (1965) M.LJ. (Ca. 72. 4. (1952) 2 M.LJ. 814 : LL.R. (1953) Mad. 
2. (1936) 17 Lah. 629 (P.C.) : 71 M.LJ. 476. 924. 
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and he was only acting within the powers conferred on him. It is stated at page 929 
of the Report that the inquest was held by him as ‘an inquiry into the cause of 
death’ in addition to the investigation held by the police officers, who were while the 
inquest was in progress, making their own investigation. This shows that the police 
had already taken up the investigation and it must be so since usually inquests are 
held only after the police commence investigation. Here therefore was a case where 
though investigation, by the police had started under Chapter XTV, the confessional 
statement was recorded by the Magistrate not empowered under section 164, Crimi- 
nal Procedure Code. It seems to us that the above decision cannot be considered 
good law, in view of the later decision of the Supreme Court in State of Uttar Pradesh v. 
Singhara Singh and others1, referred to above. It is true that the Magistrate was 
empowered to hold an inquest under section 176, Criminal Procedure Code. But 
the Court must adopt a harmonious construction of sections 176 and 164, Criminal 
Procedure Code, on the principle pointed out in another decision of the Supreme 
Court, viz., Deep Chnad v. The Stats of Rajasthan*, There, in a verification proceeding 
held by the Magistrate, he prepared a memorandum recording his. own o ations 
as also the statement made to him by a prosecution witness but not in the manner 
prescribed by section 164, Criminal Procedure Code. It was contended that the 
memorandum of observations would be admissible under section g of the Evidence 
Act which makes relevant the facts establishing the identity ofa thing. Their Lord- 
sia pointed out that section 9 of the Evidence Act and section 164, Criminal Pro- 
- cedure Code, must be read together and harmoniously construed so as to give 
full effect to both of them and observed : 


“Ifa Magistrate speaks to facts which establish the identity of any thing, the 
said facts would be relevant within the meaning of section g of the Evidence Act 
but if the istrate seeks to prove statements of a person not recorded: in com- 
pliance with the mandatory provisions of section 164 of the Code of Criminal Pro- 
cedure, such part of the evidence, though it may be relevant within the meaning 

_ of section 9 of the Evidence Act, will have to be excluded. By such a construction 
of the provisions a satisfactory solution could be evolved.” 


Applying the above principle to the facts in Ramaswami, In re*, the correct position 
would be that the statements of the persons other than accused 1 and 2 would be 
admissible under section 176, Criminal Procedure Code, but not the statements of 
the accused 1 ‘and 2. 


It will be seen that in Dec on hand before us, no such’ difficulty arises, as 
investigation under Chapter XIV, had not started “and Exhibit P-1 -was itself the 
first informaton in the case, l l 


Some other cases have been referred to, but we do not think it necessary to 
refer to them, because in those cases investigation under Chapter XIV, had started 
and it was held, for instance, that the provisions of section 164, Criminal Procedure 
Code, could not be circumvented by producing the accused to a Magistrate not 
empowered to record a confessional statement under section: 164, Criminal Procedure 
Code. : 


Finally, we may add that, even if we exclude Exhibit P-1, theremaining evidence 
in this case is ample to sustain the conviction ofthe appellant. The knife (M.O. 1) 
which the accused produced and his dhoti (M:O.6) were found to contain human 
blood. The sandals (M.O 3) which were recovered from near the corpse have been 
identified by P.Ws. 2 and 8 as belonging to the accused. P.W. 2 did not mention 
that circumstance of ownership to the police and in the committal Court, but even 
if P.W. 2’s evidence is left out of account, the evidence of P.W. 8 cannot be left out 
of account. It will be noted that the accused himself has admitted that M.O. $3 





1. (1964) 4 S.C.R. 485 : (1965) 1 S.C.J. 184 : (S.C) 1 : (1962) 1 S.C.R. 662 : ALR. 1961 S.C. 
(1965) M.L.J. (CrL) 72 1527. 

2. (1962) 2 S.C.J. 655 : (1962) M.L.J. (Cr1.) g. (1952) 2 M.LJ..814 : I.L.R. (1953) Mad. 
678 : (1963) AnW.R. (S.C.) 1 : (1963) 1 MLJ. 924. 
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series belo to him and were presented to him by P.W. 8, but he would say that , 


he had left them behind in P.W. 8’s house, because he was taken in a cart, That is 
an incredible story. The sandals (M.O. 3) were found very near the corpso and 
contained human blood. That again`shows that accused’s connection with the 
murder. 


There can be no doubt whatever that the accused is guilty under section 302, 
Indian Penal Code, for the murder of his wife. 


The only question which his learned Counsel Kumari Radha could press on his 
behalf seriously was that of sentence. Though the murder was deliberate, according 
to Exhibit P-7, the evidence including the corfessional statement shows that the wife 
had been refusing to live with him in Cheripalayam, because the accused did not 
have a separate house. Further he also suspected her fidelity. Again, according to 
Exhibit P-7, she refused to accompany him to Cheripalayam but started going back 
to Chikkanoothu. In view of these circumstances, we reduce the sentence to one 
of imprisonment for life. 


V.K. Se Sentences reduced, - 
IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
(Special Original Jurisdiction.) 
PRESENT :—Mr. Justice T. RamaAPRAsaDA Rao. 
The Management of Sree Rajendra Mills Ltd., Salem-», _ «+ Petittoner* 
Ue i 
The Presiding Officer, Labour Court, Coimbatore and others... Respondents. 


Industrial Disputes Act (XIV of 1947), sections 25-7 and 33-C (2)—Agreement not to` 


claim lay off compensation—Validity. 

Section 25-J of the Industral ee att Act, 1947, makes it clear that the pro- 
visions of Chapter V of the Act will prevail and can be invoked in respect of 
retrenchment or lay off compensation payable by an employer to his workmen 
notwithstanding any agreement or settlement to the contrary arrived at between 
them. Hence the workers of an establishment can invoke the jurisdiction of the 
Labour Court under section 33-C (2) of the Act for involuntary unemployment 
and any settlement arrived at between the employer and workers outside the 
provisions of Chapter V of the Industrial Disputes Act in avoidance of such lia- 
bility cannot stand in the way of the rights of the workers, 


Petition under Article 226 of the Constitution of India, praying that in the 
circumstances stated therein and in the affidavit filed therewith the Hi Court 
will be pleased to issue a Writ of Certrorari calling for the records in C.P. No. 278 of 
1966 on the file of the Labour Court, Coimbatore and quash its common order 
passed therein and dated 18th August, 1966. 

M. R. Narayanaswami and D. Meenakshisundaram, for Petitioner. 

G. Venkataraman, for Respondents. 


The Court made the following 


Orver.—This writ petition which is set along with a batch of Writ Petitions, 
is to the order of the Labour Court, Coimbatore in C.P. No. 278 of 1966. 


The short facts are that the 2nd respondent representing some of the workers of: 


the petitioner management filed applications under section 33-C (2) of the Industrial 
Disputes Act for compensation for involuntary unemployment for a period of 45 
day, during January to November,1965 and for a period of 30 days during December, 
1905 to February, 1966. The respondent’s case was that they were entitled to 
lay off compensation under the Industrial Disputes Act. But the petitioner con- 
tended that there was a settlement or arrangement between its workers and itself 
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in an independent proceeding anterior to the period of involun unemployment 
and such settlement would bind the workers and would consequeantially disentitle them. 
from making a claim under section 33-C (2). The Labour Court went into the 
question and found as a fact that the agreement was not strictly applicable to the 
Instant case, because that agreement, even if it could be pressed into service, 
refers only to badly workers and not to permanent workers. In any event, the 
Labour Court was of the view that there is a statutory interdict in section 25-J of 
the Act which prevented the operation of such settlements between the management 
and the workers outside the purview of the Act. 


It is as against this the present Writ Petition has been filed by the management. 
Mr. M. R. Narayanaswami, learned Counsel for the petitioner, would reiterate 
that the settlement referred to in paragraph 28 of the order of the Labour Court would 
factually apply to the circumstances of this case and even otherwise such arrange- 
ment inter se between the employer and the employee is workable and can be imple- 
mented. I am not able to agree. On a perusal of the agreement, an excerpt of 
which is found in paragraph 28 of the order, it is seen that it essentially refers to 
badly workers and does not «x facis refer to permanent workers. On this ground the 
first contention of the, petitioner should fail. - 


As regards the other ground that agreement de hors the provisions of the Indus- 
trial Disputes Act can be pressed into service in a claim under section 33-0 (2} 
notwithstanding the presence of section 25-J, I am not able to appreciate this 
contention either, Sub-clause (2) of section 25-J of the Act makes.it clear that 
the provisions of Chapter V of the Industrial Disputes Act ought to and will prevail 
at all material times when the question is as to what is the lay off or retrenchment 
compensation which has to be paid by the management to the workers. The 
mandate in the sub-clause is imperative and it reads that the right and liabilities of 
employer and workman in so far as they relate to lay off and retrenchment shall be 
determined in accordance with the provisions of this chapter. This mandate in 
the Jater part of sub-section (2)-of section 25-J imports into the subject a compulsory 
folowing up of the provisions of Chapter V of the Act and an implied avoidance of 
any arrangement or settlement outside the provisions of that chapter between 
the employers and workmen. This being the scope of sub-clause (2) of section 26- 
the Labour Court rightly found that the lay off compensation was to be reckon 
and determined in accordance with the provisions of the Act and not with reference 
to any settlement as projected by the management. . 

No other point survives in this writ petition. ‘The order of the Labour Court is 
well within its jurisdiction. The Writ Petition is therefore dismissed. There will 
be no order as to costs. 

R.M. — Petition dismissed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction.) 
PRESENT :—MR. Justiozk M. M. IsmaiL, 


The Ouchterlony Valley Estates (1938) Ltd., New Hope Post, 


Nilgiris Petitioner* 
U. 
The Regional Provident Fund Commissiorer, III Mount Road, 
Madras-6 and another .. Respondents. 


Employees Provident Funds Ast (XIX of 1952), sections 7-A and 14-B—Recovery of damages 
from an ideas Jor delayed payment of coniribution— Necessity for notice and enquiry 
before de img compensation, 


A claim for compensation under section 14-B of the Employees Provident Funds 
Act, 1952 will also be an amount payable under the provisions of the Act and as 
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such the provisions of section 7-A will apply to such a case. Hence the question 
whether damages should be claimed at all In any case for delayed payment of 
contribution and, if so, what should be the quantum of such damages is one that 
should be decided only after giving notice to the person concerned and giving him. 
a reasonable opprtunity of representing his case. 


Petition under Article 226 of the ‘Constitution of India, pı ayirg that in the 
circumstances stated therein, and in the affidavit filed therewith the High Court 
will be pleased to issue a writ of mandamus directing the respondents herein to forbear 
from levying and collecting damages under section 14-B of the Employees Provi- 
dent Funds Act (Central Act XIX of 1952) from the petitioner for delayed payment. 
of contributions under the said Act and the scheme framed thereunder for the period. 
May, 1966 to July, 1966 in pursuance of the order of the second respondent herein. 
in Memorandum No. 120660-Lab.C. 1/66-3 dated 29th August, 1967. 


M. R. Narayanaswamy, for Petitioncr. 
S. Ramasubramanian, for Central Government Standing Counsel, for Respondents.. 
The Court made the following 


OrDER— This writ petition is for the issue of a Writ of mandamus directirg the- 
respondents herein to forbear fiom collectirg damages under section 14-B of the 
Employees Provident Funds Act from the Petitioner for delayed payment of contri-- 
butions under the said Act and the scheme framed thereunder for the period May,. 
1966 to July, 1966. 

From the very nature of the case the question whether damages should be- 
claimed at all and, if so, what should be the quantum of the damages is one which 
can be decided only after notice to the person concerned. Apart from that, section 
7-A (3) provides that no order determining the amount due from any employer 
shall be made under sub-section (1) of section 7-A, unless the employer is given a. 
reasonable opportunity of representing his case. Sub-section (1) of section J-Å. 
states that the Central Provident Fund Commissioner, any Deputy Provident Fund 
Commissioner or any Regional Provident Fund Commissioner may, by order, 
determine the amount due from any employer under any provision of the Act or of’ 
the scheme, and for this propose may conduct such enquiry as he may deem neces-. 
sary, The damages payable under section 14-B of the Act is undoubtedly an amount. 
payable under a provision of the Act. Therefore, both section 7-A (1) and section. 
7-A (3) will apply to such a case. It is admitted before me that no opportunity as 
contemplated by section 7-A (3) has been given to the petitioner in this case before 
making the demand for payment of damages. On this simple ground the writ . 
petition is allowed. The result of this will be that if the respondents want to levy 

and claim the same from the petitioner, they will have to proceed against 
the petitioner after giving the opportunity contemplated by section 7-A (3) of the 
Act. There will be no order as to costs. 


RM. Pstition allotøid 


[END OF VoLume (1970) 1 M.L.J. RePorts.] 
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NOTES OF RECENT CASES. 


Veeraswami, Chief Justice l Union of India ». 
a and M/s. Vijaya Agencies. 

Gokulakrishnan, J. .O.S.A. No. 15 of 1961. 

30th July, 1969. f 

Arbitration—Agreemeni—Clause for arbitration of disputes, comprehensive— 
Costs, charges and expenses incurred by .Government due to the ae of other 
party to carry out the work with a view to avoiding incurrence of dernurrage— 
Question of failure and liability left to the decision of another authority—Finality of 
such decision, if subject to the arbitration clause. E 


Clause 5 (h) provided that the Contractors shall be liable for all costs, charges 
sidered or incurred by the Government due ‘to............ their 
to carry out the work with a view to avoiding incurrence of demurragp............ 
The decision of the Regional Director (Food) regarding such failure of the contractors 
and their liability for the losses etc., suffered by Government will be final and binding 
on, the contractors. 


Held, clause 17 is so comprehensive and any dispute arising out of touching or 
concerning the agreement would be referable to arbitration and does not except, 
within this scope, any dispute which would be comprehendod by clause 5 (4). Not- 

j i tho finality attaching to the decision of tho Regional Director (Food) 
as between the jelous under olause 5 (A), that finality, when the two clauses are read 
together, would be. subject to the clause of arbitration. aa 

Standing Counsel for Central Government, for Appellant. ` 


C.-Rangaswami Ayyangar and V.V. Raghavan, for Respondent. 


V.S. aes Appeal dismissed. 
Ismail, 7. l i Nara Naicker v. 
and September, 1969. : Special Tahsildar (Land Acquisition) 

Harijan - Welfare, Po i, Goimbatore 


District. - - 
; = : oe i p, y W.P.No. 3057 of 1967. 

Land Acquisition Act (I of 1894), section 4 (1)—Notrfication—Notice under, actually 
seroed on petitioner —Non-publication of the substance of the notification - at conventent places in 
the locality—Effect—-No mala fides alleged against ths Governmsni—Allegation against soms- 
body else. as responsible for acquisttion—Not to affect validity of proceedings. 

So long as a notice under section 4 (1) of the Act has actually bcen served on the - 
petitioner, it cannot be said that the petitioner, wag pre judicca or hurt by the non- 
publication of the substance of the notification at convenient places in the locality 
as contemplated by section 4 (1). í 


L 


2 


If there are no mala fides on the part of the Government the fact that there was 
some mala fides or malice on the part of somebody else instigation acquisition proceed- 
ings does not really establish any mala fides so as to vitiate the acquisition proceedings. 
It is really the Government -which ultimately applics-its mind and decides upon 
acquiring the property. 

" N.R. Chandran, for Petitioner. 


T. Satyadeo, Assistant Government Pleader on behalf of the Respondents. 


V.S. J n Petition dismissed, 
Vesraswami, Chisf Justice and The National Chambcr of Commerce v, 
Maharajan, F. -> ‘ State of Madras. 
13th September, 1969. W.P.Nos. 490 of 1966, 448 of 1967 


and 3083 to 3086 of 1967. 
Madras Gensral Sales Tax Act (I of 1959), section 2 ( | Tap reir pate eed 
Distributton—Contemplates transfer of property—Registered Society—Importing goods and 
distributing to members holding actual user’s licence—No property in the gopds held by saciety— 
If a dealer—Liability to tax. . 
The word distribution occurring in the explanation to the definition of “ dealer”. 
contemplates a transfer of property. . i 
The petitioner, registered under the Socictics Registration Act, 1860 imported 
goods and distributed them to its members who held the actual uscr’s licence.: The 
petitioner was evidently acting as a kind of agent or trustce for its members. It 
certainly had no property in the goods it importcd, for the import was only in respect 
of the import entitlement of the members of the petitioner. Further when once the 
goods were imported under such entitlement they should be distributed to the res- 
pective members in accordance with the quota entitlement and the members to 
whom the distribution had been made should themselves use them. The real pur- 
chaser is the relative licensee who had the quota, The process of import and export 
therefore involved no transfer of property in the distribution. | i 
‘M.S. Abdul Azeez, for Petitioner. ' DS 
K. Venkataswami, Assistant Government Pleader on behalf of the Respondent.’ 
V.S. i : Petition allowed, . 
-Alagiriswami, J. | V.N. Paramasivan v. 
27th October, 1969. Secretary, Regional Tr rt 
Authority, Chengleput at Madras 
W.P.Nos. 2694 and 2695 of 1967. 
Constitution of India (1950), Article 226—Partition and allotmsnt of buses to petitioner — 
Transfer of permits—Endorsemsnt on the permit as on an anterior date, date of transfer of 
registry in the G cert ficate—No error of law or any breach of provisions of any law—Noi liable 
to be quashed, | 
In regard to two buses allotted to the petitioner under a family partition, the 
order of transfer was made on 11th April, 1967. The transfer of registry was entered 
in the C certificate on 29th June, 1967. The transfer of the permits was endorsed 
on 18th August, 1967, but it gave the date, 29th June, 1967, as the date of transfer. 
The writ petition was filed to quash the order of the Regional Transport Authority 
mentioning the date zgth Junc, 1967 as the date of transfer. 


Held, though what the Regional Transport Authority did is not what normally 
happens, it cannot be said that he has committed any errot of law or he has been 
guilty of any breach of any provision of law. The order is not liable to be quashed. 


E. Gopalachari, for Petitioner. l 
K5. Bakthavastalam, Assistant Government Pleader on behalf of Respondent. 


V3. $ . - Patiti Uomi 





ae es ee The Management of Viduthalai v. 

grd November, 1950, ' J: Dravida Arasu, 
mo .- W.P.No. 226.0f 1969. 

Madras Shops and Establishments Act (XXXVI of 1947), section 41 (1),—Dismissal of 
an employes on charge of misconduct—Enguiry to be conducted irrespective of admission of 
misconduct.’ be E z 
Whether the employee admits the misconduct or not, the employer must conduct 
an enquiry and evidence must be recorded at the enquiry to substantiate the mis- 
conduct on the, basis of which the employer di with the services of the 
employee, In the absence of such an enquiry, the order of dismissal would be, 
invalid. i e e a a 

(Venkateswara Bank Lid., Salem v. Krishnan, (1960) 2 M-L.J. 165, referred). 

D. Raju for $. Mohan, for. Petitioner. | 

R. Balasubramanian, for 1st Respondent. 

T. Satyaden, the Assistant Government Pleader on behalf of znd Responden 





V.S. Petition: dismissed. 
Alagiriswami, F. , ` ‘S$. Krishnaswami Pillai v, 


5th November, 1969. , _ Deputy Commissioner, Hindu 
l Religious & Charitable-Endowments 
(Administration) Department, Madurai. 

W.P.No. 1307 of 1966. 


The Madras Hindu Religious and Charitable Endowments Act extends to the 
whole ofthe State of Madras including the Kan i district and it applies to 
all Hindu Public Religious Institutions and owments except the incorporated 
dewaswoms and unincorporated dewaswoms, Endowments or Kattalsis in respect 
ofin rated and unincorporated dewaswoms aro also governed by the provisions 
of the Act. j 


When an application is made to the Deputy Commissioner by the general 
trustees of the temple in respect of a specific endowment relating to that temple, if 
the Deputy Commissioner came to know of the existence of the other endowments 
which are connected with that endowment, it was certainly open to him to frame a 
scheme under section 64 of the Act covering-the whole of the religious endowments 
and charities. 

Where the draft scheme is one to which the petitioner and three other trust 
were parties, it is not proper to prohibit the Deputy Commissioner from proceeding 
with the further consideration of the scheme ing disposal of the petition filed 
by the petitioner under section 63 (3). The Deputy Commissioner can proceed to 
take action under section 64 (4). 


VS. Ramakrishnan, for Petitioner. l 
The Government Pleader, K, §. Naidu and R. Vijayan, for Respondent. 


V.S. 1 Petition dismissed, 


Ramaprasada. Rao apd > `. Eastern Photo Studia and Eastern 


Ramantjam, JJ. . News Photo Service v. 

25th November, 1969. State of Madras, 

W.P.Nos. 1753 of 1965 and 

3014 of 1966. 

Madras Gencral Sales Tax Act (I o en section 2 (n)—WSale—Taking PRoto- 

graphs and sale by assesses, an artist and tographer—Elemsnt of sale igibility 
in tax, 


The assestoe, carrying on an avecation as camera artiste and photography, gather 
assignments from customers for the a sal aes an photographs, In. the course 
of such an avocation it niga ieobeea aa ial eat films, papers, chemicals, 
mounts, albums, etc, from other p hotographic ers and make use of them in the 
course of its avocation. On the question whether any clement of sale is involved in 
the transaction, 

Held, the essence of the deal is a sale of a finished product and not a case’ where 
work and labour alone is involved. The trade involves the production of a market- 
able commodity, though it. may be of interest to particular person concerned. A 
commercial activity is reflected in the entire proccss. When a customer approaches 
a photographer and wants him to take a photograph and pays for it, and the copies 

, naskjll is involved and even if involved, it bears an infinitcsimally small 
proportion to the totality of the bargain. 


R.. Desikar, and B. Soundarapandian, for Petitioner. 
K. Venkataspami, the Asistant Gavernment Pleader on bokalf of the Resonant 
WS. 4 2 Petitions dismissed, 


Gokulakrishnan, F. S. Rangaraju v. 

6th September, 1969. Sulochana Ammal. 

; oa - 5. A.. No. 644 of 1965. 

Registration Act (XVI of 1908), Section 35 and 77—Deed signed by four persons— 
Execution proved as against. one—No proof in regard to the rest—Registration allowable 
tn regard to the one executant. i 

Under section 35 of the Registration Act, the Registering Officer can register 
a document in so far asit relatcs to that person whose execution has bccn proved 
though therc are others whose signaturcs are containcd in the documcnt bu 
whose signatures werc not proved. : 

K. Gopalachari and G. Krishnan, for Appellant. 

N. K. Ramaswamy and $. Sundaram Ayyar, for Respondent. 


V.S. Appeal dismissed. 
Ramamurti, J. l Murugesa Muthu Pillai v. 
8th September, 1969. ' i Arumugathammal. 


S.A. No. 1461 of 1964. 
Hindu Law—Trust—Trust or charge—Desd of trust—Interpretation—Principles—. 
Entire income, tf to be spent on the charities—If the charity would exhaust the incoms or if a 
surplus would result—-Provision as to the ultimate destination of surplus. 
l The question whether an endowment creates a trust or a charge on the pro- 
perties depends upon the proper interpretation of the deed, if any. All the clauses 
of the decd will have to be read together and no clause should be read in isolation 
and detached from the rest of the decd The relevant considerations are:—(1) 
whether the charity is an expanding charity and whether the manager or the trustee 
who is to conduct the charity is enjoincd to spend the entire income on the charity, 
(2) whether the charity would exhaust the entire income or whether there will be 
substantial surplus or margin left after meeting all the expenses and (3) the provisions 
as to the ultimate destination of the surplus. If reading the document as-a whole 
it is clear that whatever remains, whether substantial or otherwise, after the charitics 
are Performed, it is not to form an accretion to the corpus but can be utilised and 
taken by the managcr or the trustce as his own without any liability to render an 
account and with an obligation to hold it on behalf of the trust, the endowment 
will not be an outright dedication but a charge only is created in favour of the 
charity for the expenscs. f 


R. Shanmugham, for Apellant. 
V. Ratnam, for Respondent. > & «= 
V.S. o i l Appeal dismissed. 


M—N RO 


Sadasivam Gokhula v. 

i and  Ramaswami Naicker. 

K. N. Mudaliyar, F}. A.S. No. 586 of 1963. 
10% September, 1969. . 


Interest Act (XXXI of 1839)—Landlord and ténant— No agreement to pay interest on 
arrears of rent—No custom or usage also—Intierest for the period before demand by lessor— 
Lessee not hable. 


Under a lease dated 22nd March, 1954 the lessee was in possession of ‘the 
lease hold land for five years. The lessor had to file suits for the recovery of the 
arrears of rent. By notice dated 26th October, 1960 the lessor made a demand for 
interest on the arrears of rent due then. It was admitted that there was no agree- 
ment, express or implied to pay interest and that there was no usage or custom 
under which the lessee was bound to pay interest on arrears ofrent. On the question 
whether the lessor would be entitled to interest on the arrears of rent for the period 
before the date of demand, under the Interest Act of 1839, 


Held, the lessee is not liable to pay interest on the arrears of rent for a period 
before the date of demand, under section 1 of the Interest Act. 


Case-law discusscd. 
N. P. Govindachari, for Appellant. 
T. P. Gopalakrishnan and R. Kanakasabai, for Respondent. 


V.S. —— ~ Appeal. dismissed. 
Kalasam- S5. V. K. N. Palaniappa Chettiar v. 

and i V. R. P. L. M. Palaniappa Chettiar 
Venkataraman, JF. , A. A. O. No. 62 of 1965. 


11th Sepiember, 1969. 


Civil Procedure Code (V- of 1908), section 73 (1) proviso (c)—Distribution of assets— 

Sale of tmmoveable property in execution of decres ordering sale for discharging incumbrance— 

Sale procesds—Surplus after discharge of incumbrance—To go towards discharge of monies 

` dus under a subsequent incumbarances in preference to claim of simples money creditor—Substi- 
tuted security. - i 


The first mortgagee, having a mortgage over five items of properties, obtained 
a decree in the suit to which the subsequent mortgagee was also a party. The 
subsequent mortgagee also obtained a decree on his mortgage. The first mortgagee 
sold one item in execution, realised his amount, and the surplus was in deposit. 
The subsequent mortgagee in his decree, applied for sending for the amount and 
a cheque was issued to him. The appellant, a simple money decree-holder applied 
to the Court for directing the subsequent mortgagee to re-deposit the amount. 
On its dismissal, ot fi 

Held, under section 73 (1), proviso (c) the subsequent mortgagee would ‘be 
entitled to the amount in p to the claim of che simple money decree-holder. 
Where the hypotheca is sold the security will fasten itself on the sale proceeds which 
were by way of substituted security. 


K.S. Ramachandra [yer and R. Srinivasa Iyengar, for Appellant. 
V. Vedanthachari and A. Venkatasan, for Respondents. 
V.S. Appeal dismissed. 


asada Rao, 7. V. Balakrishnan v. 

12th ene: 1969, °° RM. A. N. Annamalai Chettiar. 

A. A. O. No. 244 of 1966. 

Madras ER EE Relisf Act (IV of 1938), section g—Extension of ths Act to 

Pudukottai—Scaling down of debts incurred after ist October, : 1932—/lIntsrest at five 

per cent calculated upto the commencement of the Act—'Means upto 22nd March, 19938 and not 
upto Ist January, 1950 (ths date of extension of the Act to Pudukottat). 


SE UE LOODU, construction— Exception. 


In regard.to the | down. of the debts incurred on or after the rst October. 
1932 by ‘an-agriculturist debtor in Pudukottai after the Act was extended to 
Pudukottai on and from 1st January, 1950, the calculation of interest at the rate ae 


five percent upto the commericement of the Act means upto 22nd March, 19 at ioe 
not Ist January, 1950. Any other construction would mëan while the agri 

in Madras State can under similar circumstances get relief in interest res upto 
22nd March, 1938, agriculturists in Pudukottai State ee be pines in a more 
jealous position and gain an ‘undue advantage. 


No doubt, the principle of harmonious construction which i 18 the salutary prin- 
ciple in the matter of interpretation of statutes should always prevail but even that, 
has an exception ifit is found by Courts.that such an lias and EEA under 


standing might lead to inequality. n se 

ON Srivatsamam, for Appellant. — | 
. K. Gopalachan and G. Krishnan, for first respondent. l l 
V.S. —_—. a Appeal dismissed. 


Natesan, F. . Thangammal v. 

a aes 1969. = A a ea e “` Murugammal. 

i g S.A. No. 137 of 1965. 

Presidency Small Cause Courts Act (XV af 1882), section 28— Things attached to 

tmmovéable property— Removable by tenant—Deemed to be moveable Aa irae in 
Small Gauss Court against tenani for ground rent—Sale of superstructure—-Moveable 

Possession by auction purchaser—Claim to be within three years—Limitation Act (I Aao, 

Articles 49, 181. 


The. superstructure in the possession ‘of a tcnant sold in cxccution of decree 
obtained in the Court of Small Causes against the tenant for the ground rent, under 
section 28 of the Presidency Small Cause Courts Act, is-moveable property and the 
auction purchaser has title to the superstructure not as immoveahle property but 
as moveable property. If possession is not taken within three years of the sale 
ceitificate, the claim would get barred by limitation. 


Since such a superstructure is moveable property all questions arising in respect 
of them will be dealt with as relating to moveable property. Ifa claim is allowed 
in execution of the Small Cause Court decree, the party against whom the adverse 
order is passed has necessarily to file a claim suit in the ‘Court of Small Causes. 


S. Amudhachari, A. V. Raghavan and S. Balasubramaniam, RRE 
y. Ganapathisubramania Aypar, for aae , 
V.5. 7 _ Appeal dismissed. 


Sadasivam State of Madras v. 

and Ponnuru Venkatarathna Chetty. 

K. N. Mudaliar, JJ. - A. S. No. 603 of 1963. 
17th September, 1969. 


Land Acquisition Act (I of 1894), section 23—House and ground situate tn a municipal 
totmm—Determination of markst valus—Reference to sales of adjacent lands—Capitalising 
the net annual income—Princtples. 

House and und measuring 1418 square feet and one ground 1785 
feet situate in core Town, Madras was acquired under the Act. The Land 
Acquisition Officer fixed the market value of the property by capitalising the annual 
income of Rs. 2,692-90 by 14 times. In the reference the City Givil Judge arrived 
at the market value by multiplying the net annual income by th: number yielded 
by dividing 100 by the rate of interest current at the time of the notification on 
giltedged securitics. He fixed 20 year’s purchase, On appeal, 


Held, the valuation fixed by the- civil Court in reference cannot be termed 
excessive. The partics have given conflicting evidence as to how long the building 
on the acquired property would have normally continucd to exist but for its demoli- 
tion for making the property fit for a playground. It is clear from the award’ of 
the Land Acquisition cer as well as the finding of the lower Court that-the build- 
ing which stood on the acquired property was 40 years old, on the date of section 
4 (1) notification. It Could not be said that the lowcr Court erred in taking 20 
years’ purchase on the basis of the annual income. | á 


The mode of determining the market value, by refercnce to sales and capitalising 
the ‘annual income, discussed. 


The Additional Government Pleader, and R. G. Rajan, for Appellant. 
H. Devadoss P. Seshayya, P. Raghavayya and M. A. Srinivasan, for Respondent. 


VS. re Appeal dismissed. 
Natesan, 7. p Ponniah Pillai alias Sivan Pillai v. 
goth September, 1969. T ae G. Sethu Pillai. 


S. A. No. 1456 of 1964. 


Madras Hindu (Bigamy Prevention and Divorce) Act (VI of 1049), section 4—Second 
marriage within six months of order granting divorce under the Act—Null and void. 

Hindu Succession Act (XXX of 1956), section 15 (1) (u), 8 and Group IV, Class IT of 
Schedule—Property obtained by female from father under a will and property inherited from 
sister—Death tssusless and intestate in 1957—-Father’s heirs—Father’s eldest brother’s son— 
Heir entitled to the properties—Grandchildren not within the class— Device and tnheritance— 
Distinction. : ` . 

K got properties under a will left by her father and inherited certain other 
properties from her sister. Æ had taken a second husband within six months of 
the order granting her divorce under the Madras Hindu (Bigamy Prevebtion and 
Divorce) Act (VI of 1949). X, died issueless and intcstate in 1957. K's father’s 
eldest brother’s son as the heir, sold -the properties to the -plaintif 
who claimed the properties against the purchaser from the second husband of K. 


Hsld, the plaintiff is entitled to recover the properties. 
Under the Act of 1949 the second marriage contracted within six months of 
the order granting divorce is aull and vold. 


K’s father’s elder brother’s son would be the heir entitled to the properties of 
K, under section 15 (1) read with section 8 and Group IV Class IT of Schedule. 

Group IV Class II takes in only brother’s son, sister’s son, brother’s daughter 
and sister’s daughter, Grandchildren of a brother do not come in at all under 
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The words ‘device’ and ‘inheritance’ are distinct expressions inlaw. That 
the Hindu Succession Act bears this distinction when using the expressions is apparent 
from the use of the two words as distinct modes of acquisition of property, in the 
Explanation to section 14 of the Act, l ae 2. Sy 

As section 15 (2) relates to properties inherited from father or mother, it has 
no application to the present: case. 

Casc-law discussed. 

V. Ratnam, for Appellant. 


V. Shanmugham, for Respondent. _ 


V.S. T m Appeal allowed. 
Ismail, F. | V. Genga Naicker v. 
Ist October, 1969. 4 K. Palani Gounder. 


ae a W. P. No. 3960 of 1967. 

Madras Hereditary Village Qffices Act (III of 1895), section 23— Appointment of 
village headman— Appointment of petitioner by the District Revenue Officer in — 
Appeal to ths Board of Revenue—Appeal compelent under Board Standing Order 156 {3\— 
Show-cause notice issued to petitioner who asked for a personal hearing— Appeal allowed by 
Board without giving a personal hearing to petitioner appointing respondent— Order of Board 
—Not liable to be set asida—Writ. 

The District Revenue Officer, in appcal set aside the orders of the Sub-Collector 
and appointed the petitioner as the hcadman of the village. In the appeal filed 
by the respondent, the Board of Revenuc, set aside the orders of the District 
Revenue Officcr and appointed the first respondcnt as the hcadman. Hence the 
writ, 

Held, an appcal to the Board of Revenue against the orders of the District 
‘Revenue Officcr is competent undér Boards Standing Orders, 156 (3). So long as 
the Board of Revenue has the jurisdiction to cntertain and dispose of the appeal 
it is immaterial whether it purports to exercise the power under section 23 of the 
Act or under Boards Standing Orders 156 (3). Consequently the conclusion of the 
Board of Revenue that the appcal to-it was compctent docs not call for any 
interference. , : 


On the merits the appointment of the respondcnt as the headman was held to 
be justified. ; l 

In the disposal of the appeal, the Board of Revenue sent a show-cause notice 
to the petitioner why the order of the District Revenue Officer should not be 
reversed and the petitioner sent an Explanation poe forward his superior 
qualifications and asked for a personal hearing.’ But the Board did not give him 
a personal hearing. —_ | 

Held, there was no authority compelling the Board to give a personal hearing 
to a person like the petitioner. : 

S. Ramalingam, for Petitioner. > l i 

K. Ramaswami and Mrs, A. Sarojini Bai, for 1st Respondent. _ 

T. Satyadeo, Assistant Government Pleader on behalf of Respondents 2 to 4. 

V.S. Sa ] . Petition.dismissed, 
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Natesan F. ; Nagammal v. Nanjammal. ~ 
10th October, 1969. S.A. No. 1171 of.1965. 
~ Hindu Succession Act (XXX of 1956), section 22—-Preferential right to acquire properiy— 
Inheritance by heirs in Class I of Schedule to the Act—Co-hsirs—Preferential right of co-heir 
to acquire interest of-a heir proposed to be transferred—-Transfer in derogation of the right of 
other co-heirs— Voidable at the instance of co-heirs— Waiver of right—Onus on purchaser. 
The right of a person to transfer his interest in property inheritcd along with 
other Class I, heirs is subjcct to the preferential right of his co-heirs to take the trans- 
fer and any transfer in derogation of that right would be voidable at the instance 
of co-heirs who are denied their preferential right. 


To infer waiver of right, there must be knowledge and an opportunity to 
exercise the option. 

There can be no claim of bona fides and want of notice by the purchaser, as the 
right conferred is statutory and the purchase is of the share of the co-heir shortly after 
the inheritance opened. 

The burden is-upon the purchaser to establish that the other co-heirs waived 
their preferential right when occasion arose. 

K. Sarvabhauman and T. R. Mani, for Appellant. - 

T., Srinivasan, for Respondent. ` 

V.S. o j 


Ismail, F. . A. Muthuswami Pillai v. 
‘14th October, 1969. Commissioner, Hindu Religious and 
Charitable Endowments. 

W.P.No. 3494 of 1967. 


on Hindu Religious and Charitable Endctøments Act (XXII of 1959), section 45 
(4)— 06 O fficer—Removal or dismissal— Only by way of disciplinary or punitive action— 
Endowment—Disputes—Appoiniment of Executive Officer by. Commissioncr—Subsequent order 
of Deputy Commissioner modi fying the scheme—Consequent application for removal of Executive 
Officer, under section 45 (4)— Not sustainable—Resort to other provisions, open to petitioner. 

On an application made by persons interested in an endowment, the Deputy 
Commissioner modified an original scheme. But by that time the Commissioner 
had appointed an Exrcutive Officer for the endowment. The petitioner filed 
an application to the Commissioner under section 45 (4) for removing the Exccutive 
Officer in view of the modification effected by the orders of the Deputy Commissioner. 
The application was dismissed. Hence the writ. 

{Hsld, the power to suspend, remove or dismiss an Executive Officer confered 
and contemplated by section 45 (4) is one to do so by way of punitive action or 
disciplinary action against the Executive. Officer. The power to revoke or cancel 
an earlier order appointing an Executive Officer, which will result in the removal of 
the Executive Officer is not one contemplated by section 45 (4) of the Act. It would 
be open to the petitioner to apply to the Gommiassioner under section 23 or any dther 
provision ofthe Act. The order made by the Commissioner relying on scction 45 (4) 
is correct and has to be -uphceld. - = oe E 

M. R. Nartyanaswamy, for Petitioner: 


T. Satyadev, Assistant Government Pleader for respondent No. 1. 
V.S. Petition dismissed. 
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Ramaprasada Rao, 7. K. Rajabushanam v. 
6th November, 1969. G. V. Masilamani Mudaliar. 
i ‘ - G.R.P. No. 354 of 1968. 

Madras Buildings (Lsase and Reni Control) Act (XVIL of 1960), section 14 (1) and 
Transfer of Property Act (IV of 1882), section 106—Notice dstermining the tenancy— Tenancy 
commencing from 1'7th of a month to 16th of next month—Contract to the contrary—Notice 
not pai Validity—Eniction petition—Requirement for demolition and reconstruction — 
Petition to revise the decision of the appellate auihority— Question of vires of provision in the local 
Act—Furisdiction. 

The notice determining the tenancy is valid. 

Where the month of tenancy agreed to between the landlord and tenant was not 
the’ English calendar month but one commencing from the 17th of each calendar 
month and ending with 16th of the next month, there is a contract to the contrary, 
under section 106 of the Transfer of Property Act. ~ 


The tenant has not taken the objection in the earlier stages, that by reason of the 
non-signing of the notice determining the tenancy, any prejudice has been caused 
to him. the lessee has not suffered any prejudice, then section 106 of the Transfer 
of Property Act ought to be sath construed and notice of.termination of tenancy 


ought to be interpreted equally berally. 
Hence the notice terminating the tenancy on roth December, 1966, 
upon the tenant to vacate and surrender possession by the end of 16th January, 
1967 is valid. 
It is beyond the purview of the enquiry under section 25 of the Rent Control 
Act to go into the question of the vires of section 14 (1) of the Act. 
G. N. Chari for Petitioner. . 
G. Natarajan for Respondent. - 
VS. 


es  . Pimia 

` i Soundarapandian v. 
Ramprasada Ræ, 7. l A.R.Meenakshi Achi. 
7th November, 1969. l C.R.P. No. 866 of 1967. 


Madras Buildings (Lease and Rent Control) Act (xvui of 1960) and Transfer of 
Property Act (IV of 1882), section 106—Epiction br ings— Notice nating tenancy— 
Absence of notica—No jurisdiction to determina rights of parties—\Question of absence of notice— 
Not raised or belatedly raised—Not relevant. Ete 

If proceedings under the Rent Control Act are not preceded by a notice of 
determination of tenancy under section 106 of the Transfer of Property Act, then 
such proceedings are deemed to be irrgular and- Tribunals hearing such pro j 
do not have the requisite jurisdiction to adjudicate upon them.- The question as to 
the validity or irregularity of notice of determination of tenancy having been raised, 
belatedly or not having been raised at all, is not relevant. 

P. R. Narasimhachari, and A. Sundaram, for Petitioner. 

S. Somasundaram, for Respondent. 2 l ' 


VS. a =- ` Petition allowed, 
Ramanujam, FJ. - SE The Self Respect Sangam, Erode, by 


13th November, 1969. President, E. V. Ramaswami Naicker.v, 


: Nagammal. 
: . S.A. No. 1636 of 1965. 
Co-sharers—Sale of property among the sharers apart from the provisions of the Partition 

Act (IV of 1893)—lJInkerent jurisdiction of Court exists. 
' Civil Rules of Practices, Rules 188, 199—Sale beyond the prescribed hour—Upset 

price fixed by Commissioner—Sale invalid. 

It is well-settled that the Court has-the inherent Jurisdiction to dircct a sale of 
the properties among the co-sharers apart from the provisions of the Partition Act, 
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. Where a sale of the property was conducted beyond the hour fixed under rule 
188 of the Civil Rules of Practice, on the basis of an upset price fixed by the Commis- 
sioner (while rule 199 requires the Court to fix the upset price), the sale cannot be 
said to be valid and the same has to be set aside. 


S. Mohan, for Appellant. 
P. S. Srisailam, for Respondent. 


V.S. : | Ordered accordingly. 

- G. Radhakrishnan v. 
Ramaprasada.Rao, J. G.G. Ambujammal. 
14th November, 1969. . C.R.P. No. 1964 of 1965. 


Madras Buildings (Lease and Rent Control) Act (XVII of 1960), section 10 (3) (a) (i) 

and 10 (3) (c) and Transfer of Property Act (IV of 1882), section 106—Nottcs determining 
tenancy calling upon tenant to vocate and.deliver possession before the end of the month—Validti 
—- Landlady residing in a portion of the house— Ona of her sons also residing in a room in the 
same house—Another son da ina A house—Petition for eviction under section 10 (3) 
(a) (i) requiring ths the SOR 0 landlady—Petition maintainable—Two provt- 
sions open to PATE Oke under section 10 (3) (a) (i) and_another under section 10 (3) (c) 
—Open to landlady to resort to either. | 

The landlady was residing in a portion of the premises and one of her sons was 
also residing in a room in the same premises while another son was residing in a 
rented house. The notice determining the tenancy of the petitioner issucd on 2nd 
December, 1963, called upon him to make arrangements to vacate and deliver 
possession of the portion in the occupation of the tenant “ before the end of the 
month’. Itis common ground that the month of tenancy is in accordance 
with the English calendar month. The eviction petition was filed under sec- 
tion 10 (3) (a) (i) of the Act. ; 

Held, the notice determining the tenancy was valid and the petition filed 
under section 10 (3) (a) (i) is also sustainable. a 

the notice which required the tenant to vacate the accommodation before the 
end of the month enabled the tenant to remain in the premises till the midnight of 
gist December, 1963, and if it did enable him to do so, then the statutory prescription 
“a section 106 of the Transfer of Property. Act, that the notice of determination of 
tenancy should expire with the end of the month of tenancy is literally satisficd. 

A tenant cannot put forward an objection purely based on hypothetical and 
hypertechnical grounds to avoid a suit in ejectment and oppose its maintainability. 

If there are two provisions in the same statute ‘which could be availed of by a 
litigant to secure redress, then natural justice requires that the two provision should 
be interpreted as alternative remedies available to him, the choice being vested 
in him to seck relief under one or the other of such provisions. 

As the first son is residing with the landlady, it looks as if the landlady ought to 
have filed the application under section 10 (3) (c)-on the basis of requiring additional 
accommodation. But as her second son is notresi ing with her, she has got the right 
to approach the Rent Controller under section 10 (3) (a) (i). The two remedies were, 
therefore, available statutorily to the landlady. There could therefore no objection 
to her application under section 10 (3) (a) (i). 

`G. S. Sundararaja Ayyangar, and N. Sivamani, for Petitioner. 

M. D. Lakshminarasimham, for Respondent. 

AR l Petition dismissed. 


13 


.., Sadasivam ahd ` = Muthulakshmi v. 
_. K.N. Mudaliar, 77. . . Mottaiandi-Chettiar, 
', «5th November, 1989. Appl. No. 611 of 1963. 


a. Hmdu Adoptions and Maintenance Act (LXXVIII of 1958), section 20—Unmarried 
daughtsr—Unaple to majniain herself out of Aer ọtun earnings or properly—Obligation of the 
Sather to maintain—Period not restricted to her attaining majority, ` a ae 

Under séction.20 of the Act, there is‘an obligation:by a person to maintain his 
daughter who is unmarried so long as she is unable, to maintain herself gut of her own, 
carnings or property.. Under the Hindu Law a father is bound. to Maintain hiy 
Unmarried daughter irrespective of the fact whether she has attained ma jority or not, 
Jt is only on marriage a daughter ceases to be a member. of the father’s- family and 
becomes a. member of her husband’s family and loses her right to be maintained by 
her father. It is this right which is preserved in section 20 (3) of the Act but with the 
added qualification that the unmarried daughter is unable to maintain herself out 
of her own earnings and property, ` The Court will not be justified in a case falling 
under section 20 to restrict the maintenance payable to an uritharried daughter upto 
the date of her attaining Tajority, i ea ee 

P. Muthukumaraswamy Mudaliar and P., Venkatachalapathy, for Appellant: ` 

V. .Narayanaswami; for’ Respondent. : FE z 


V.S. a ee s+ Ordered accordingly, 
Ramaprasad Rao, Ff... - | Samipatha Naidu v. 
14th November, 1969, .:. ui iar G. Ramakri 


od E i ‘G.R.P.No. 12 of 1968. 
Madras Cultivating Tenants Protection Act (XXV of 1955), section 3 (2) (b)—Rimoval 
of earth from cultivable lands by tenant—Injuricus to land—Lsable for ection. | ` 

Under section 3 (2) (b) removing carth by digging to an cxtcnt of 96” to 40” 
from cultivable lands is an act which is injurious to it and which would çonsidtrably 
detrease or interfere with the. fertility of the lands. The tenánt would be liable to 
eviction on that ground. 


S. Natnarsundaram and V. Natarajan, fot Petitioners., 7, -.- - 


¢ Chinnaswamy and K.P. Sivasubramaniam, ' for ‘Respondent. . `. E 
V.S. , P t. Petition allowed 
Sadasivam and l : - _  Wengattaramayer v. 

- KN. Mudaliar, 77. j SEPN Soundaravelly alias Tayarammallec, 
oth November, 1969. Spl. A. (Giv:) No. 299 of 1966 (P.) 


: French Cods Civil, Articles 1716, 1763 and 1764+—Suit for arrears of reni—Cass of 
orab lease for fixed rent—Absence of receipt for rent—Defence, lease on waram basis—Dsfence 
not considsred—Suit decreed on ths basis of Articls 1716—Not sustainable—Remand. C 

- ‘The Courts below have proceeded té’apply Article 1716 of the Code Civil on the 
assumption that the lease in this'case is an oral lease for a fixed rent where no receipt 
for rent has been produced. They cannot make any such assumption without nega- 
tiving the claim of the appellant that it is a waram lease or even considering the said 

‘claim, Itis true that if the lease is an oral lease for a fixed rent arid there is no receipt 
evidencing payment of rent, the Courts below would be‘justified in invoking Article 
1716 of the Code Civil. But as the vital quéstibn for invoking Article 1716 of the Code 
Civil has not been considered by the Courts below it is necessary to remand the matte 
to the Court of first instance, to decidewhether the oral lease in-this case is -for a 
fixed rent or on waram basis, There are separate provisions like Articles- 1763, 
1764 etc. for waram leases. AOD ee iia 

: A, Balapajanar, E.R. Venkataraman and J. Stanislas, for Appellant. 
© N. Arunachalam, : for Respondent. por aw 

V.S. 

M—N RO 


Remended, 
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Alagiriswami K: Baby Sarojam v, 
and December A State of 
.W.P.No. 984 of 1968, 


-Madras Educational Rules—Not statutory rules—Petitionsr, holder of a Tamil Vidwan 
title of Kerala University, employed in a private institution-—Recognition under Madras Univer- 
sity— Writ, not sustainable. 


The petitioner is a S.8.L.C. holder of the former Travancore-Cochin State and 
of the Tamil Vidwan title of the Kerala University and has undergone the Pandit 
training of the Madras Government. The Government of Madras informed her, 
on her representation, that the Vidwan Title cf the Kerala University has not been 
recognised as equivalent to the Vidwan title of the Madras University and it was left 
to the management to replace her from the post of Tamil pandit and therefore 
declined to interfere. the writ. 


Held, the petitioner is employed in a'private educational institution. The 
Madras Educational Rules are not’statutory rules and all that the Government has 
done by its communication is to refuse to interfere. A writ of certiorari will not 
serve the purpose and a writ of mandamus cannot issue because it cannot be said that 
the Madras Government have a duty to-interfere. - 


The contention of the petitioner is other wise well founded, because the 
Kerala University is recognized by the University Grants Commission as well as 
the Government of Madras, for the purpose of recruiting personnel to its services 
and the Kerala University should therefore, be deemed to be a recognized very 
even for the purpose of rule 13 of the Madras Educational Rules. 


K. Parasaran and M. Soundarapandian, for Petitioner. 
K.S. Bakthavathsalam, Assistant Government Pleader, for Respondents, 


VS. . et . Petition dismissed. 
Ismail, J. -> : V.Ranganathan v. 
gth December, 1969. . Life Insurance Corpn. of India. 

W.P.No. 1515 of 1968. 
Life Insurance Corporation Aci (XXXI of 1956), section 49 and (Staff) Regulations, 

Regulation 30 (2) and 69 Ni eli pepo E E a striks ‘yen Absence treated as 

extraordinary leave on loss of pay—Cons by ons month—Absencs, 


df rams beyond cnt Yf emple—Saecton of compl ea af 
obtaining explanation if employes, necessary —Absence vitiates order 

' The principal provision in tion 32 lays down hiai when an employee 
absents himself from duty without leave, he shall not ordinarily be entitled to draw 
any pay and allowances during such absence and shall further be liable to such dis- 
ciplinary measures as the competent authority may impose, This provision does 
not talk of any extraordinary leave or any other leave. It is only the proviso which 
enables the competent authority to treat the period of absence as period ton 
privilege, sick, special or extraordinary lea fave Bele ca cnet a a unde 
this proviso, the competent authority must be satisfied that the overstayal or absence 
of leave was due to circumstances beyond the control of the employee, The proviso 
also states that this satisfaction must be arrived at after obtai an explanation in 
writing from the concerned employee. In the absence of ae satisfaction, the 
competent authority would have no cee to act under the proviso and pass 
the impugned order. 


S. Ramasoami, for G. Desappan and R. naa for Petitioner. 
SAL, Ratan, for pa ald l 


Yay 


V.S. S eee, F ) Petition alloma, 
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Chief Justice and The Principal, Medical College 
Somasundaram, J]. _-. «Pondicherry v, 
10th December, 1969. M.J. Vincent. 


a TotW. Ps, 103 and 311 of 1965 (P), 
` . Constitution of India (1950), Articles 228 and 911 and Pondicherry Administration Act 
. (ALIX of 1962), section g—Order of termination of services of a civil servant in Pondi 
passed before de jure merger and before extension of jurisdiction of High Court—No jurisdiction 
fo quash order. l oo 
Article 226 of the Constitution, though ial and procedural in character, 
would not vest in the High Court of Madras, jurisdiction, to quash an order made 
in Pondicherry in respect of a civil servant there before the ds jure merger and also 
before the coming into force, on 6th November, 1962, of section 9 of the Pondicherry 
Administration Act, 1962. Since the jurisdiction of the High Court was extended 
only by section 9 of the Act, it could not be applied retrospectively that is to BAY, 
in such a manner as to reach administrative or quasi judicial orders which were 
passed before the coming into force of the Act. 
Habibullah Sahib, Standing Counsel for Central Government on behalf of the 
Appellant, 
N.G.R. Prasad, for Respondent. 


V.S. <a Appeal allowed, 
Alagiriswami, J. P.R. Srinivasan v. 
16th December, 1969. State of Madras. 


'. W.P.No. 988 of 1968. 

. Land Acquisition Act (I of 1894), section 18—Person interested—Person purchasing the 

property (under acquisition) after the award enquiry but before the passing of the award— 

Person entitled to ask for a reference to Cotrt—Letter addressed to the Collector—If an 
application requeshng reference. 

_ A person, purchasing the land (under acquisition) after the award enquiry was 
over but before the award was passed, would be a person interested as defined in 
section 3 of the Act, entitled to ask for a reference under section 18 of the Act, 

A letter sent to the Collector stating that the compensation awarded for the land 

‘is low and there cannot be any reason for a lesser compensation for that land com- 
pared to another land acquired nearby, that the value arrived at for working out 
compensation is highty discriminatory and praying for fixation of compensation at 
the rates applicable to comparable lands nearby, would be deemed to be an 
‘application requesting reference, within the scope of section 18 of the Act, 

N. Varadarajan and R.V. Seshadri, for Petitioner. l ' 
K.S. Bakthavaihsalam, Assistant Government Pleader, on behalf of Respondent. 


V.S. — i Petition allowed. 
Ismail, 7. K.S. Sundaresan v. 
16th December, 1969. Joint-Registrar of Co-operative Societies. 


W.P.No. 1644 of 1968, 

Madras Co-operative Societies Act (LJH of 1961), sections 85 and g6—Winring up of a 
Society —Opportuntty to make representation to Soci sence of such i 1 
party, the Socisty—Member of the Socisty—) ot entitled to ee the order—Order under 
“section 85, abpealable—Alternatins Wni—Coastitution of India (1950), Article 226, 

Under section 85 of the Act, before passing an order for winding up a Society, 
an opportunity for making representation has to be given to the Society. A member 
of the Society, cannot be said to be aggrieved by a refusal of an opportunity provided 
under section 85. Section 96 of the Act also provides for an appeal against the 
order made under section 85. oO 

M. Krishnappa, K.K. Venugopal, for Petitioner. 

T. Satya dev, the Assistant Government Pleader on behalf of Respondent. 

V.S. — Petition dismissed. 
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` Gokulakrishnan, Je 2 - *,Kumaravel Pillai v, 
18th December, 1969 a S., Gana 

A.A.O.No. 80 ,0f.1969. 

Indien Lamacy Act (IV of 1912), sections 60,80 and 82—Death of lunatic—Properties 

‘of lunatic—Derection by Court to manager and guardian of deceased lunatic to hand over pro- 

pertes to the proper person concernid—- Application Jurisdiction, 
The Court has jurisdiction and ower to pass a te orders directing the 
Manager and guardian of the set (udane to m the property of the 


lunatic to the proper person concerned, in n appropriate circumstances, in an applica- 
tion filed under the Act. 


K. Saroabhauman, for Appie. R a 
P; Sivaramakrishaiah and S.. Pahat, for Respondent No. Is 


VS. : Appeal dismissed. 
al = 
i beac 7 as o re 
od, asada Rao, F. Sadagopa Alwar o. 
16th january, 1970. ie. eee of Elumalai Chetty. 
= C.R-P.No. .335 of 1967¢ 


` Madras Buildings s (Lease and Rent Control) Act (XVIII of 1960), section: 10 (2) (vii)— 

Transfer of Property Act (IV of 1882), section 106—Eviction of tenant under Madras Act 
XVII of 1960 on the ground that- the tenant had wilfully denied.the title of the landlord— 
Notice under sechon 106 of T.P. Act if necessary.’ 


It is by now well settled that the proyisjons of the, Rent Control Act do not in 
-any way interfere and much less abrogate any of the provisions of the Common law 
“and particularly those contained in the Transfer of Property Act. One such provi- 
sion in the T.P. Act is:‘that in case a tenant raises an irresponsible defence such as 
denial of title of the landlord to the property in question then there is an automatic 
snapping of the relationship of landlord and tenant. In such a case where the tenant 
is sought to be evicted under the Rent Control Act, the question of de tminetion of 
tenancy under section 106 of the .T. P. Act does not arise, . 

- Where, therefore, a tenant has ened the title of the landlord or claimed a 
‘permanent tenancy and if such denial or claim was ultimately established to be 
“not bona fide, then. notwithstanding the absence of notice under section 106 of the 
-Transfer of Property Act, a petition , for eviction under section 10 (2) (vit) of the 
- Madras Rent Control Act, 1960, is maintainable and the: Rent Controller would 
have power to entertain and deal with it. 


S.V. Rama Iyengar, S. R. Chandran and ‘M.A. Kirmani, for Petitioners. 
V. Tyagargjan and R. A Na for Respondents, 
V.EK. . sont . ` Petition dismissed. 


T 
` 


JNatssan, F. Rasu Thinnapriyar v. 
24th July, 1969- l 
S.A.No. 1238 of 1965,- 


Civil Procedure Code (V of 1908), Order 34, Order 21, rule 2 and Order 23, rule 
Scope—Mortgage suti—Preliminary decree—Before deposit by morigagors, hyptheca ar ae 
pursuance of a money decres obtained against the mortgagors—Payment of mortgage dues by 
aucion purchaser—Satsfaction recorded by mortgages and possession delivered to auction pur- 
chaser—Application for final decres by mortgagors on dspostt— Maintainable—Entering Satis~ 
Jaction or adjustment by mortgagee with persons not parties to mortgage sui—Not to affect 
mortgagor's rights to possession and delivery of tiile deeds, 


Before any money was deposited by the mortgagors under a preliminary decree 
in a mortgage action, the son of the deceased mo ce obtained a money decree 
against the mortgagor and in execution proceedings the mortgaged property was sold. 
The auction purchaser paid the amounts due to the mortgagee since he has purchased 
the property subject to the mortgage, obtained form the mortgagees a receipt that 
the mortgage had been fully satisfied and possession was delivered outside Court 
to the auction purchaser. Subsequently the mortgagors deposited the sums in 
pursuance of the preliminary decree and applied for a final decree for retum of the 
deeds and possession. The lower appellate Court held that the application was not 
maintainable. Hence~the second appeal. 


Held, the application filed by the mortgagors for passing a final decree is main- 
tainable, 


- In a mortgage suit, on default of payment by a mortgagor-judgment debtor, 
the mortgagee may get a final decree for foreclosure, or sale as the character of the 
mortgage may warrant. The mortgagor defendant in the suit may also on deposit, 
get a final decree in his favour for the return of the documents of title, and delivery 
of possession of the property. A mortgagee cannot bya simple expedient of accepting 
the mortgage money (may be in collusion) from a person not a party to the mortgage 
suit and delivering possession to him, enter up satisfaction of the mortgage decree 
and defeat the judgment-debtor of his rights, The decree-holder cannot ina case like 
this claim to have satisfaction recorded either Order 21, rule 2 or under Order 23 
rule 3, Civil Procedure Code, when the adjustment is not with the parties to the suit, 


M. Ramachandran, for Appellant. 
K. Raman, for Respondent. 


V5. — Appeal allowed, 
Ramaprasada Rao, 7. Nataraja Pillai v. 
29th September, 1969. Thanammal, 


A.A.A.O. No. 87 of 1965. 


Civil Procedure Code (V of 1908), Order 21, rule .89—Setting aside execution sale— 
Deposit by judement dsbtor—Swm specified in the proclamation—Duposit less sums bid by 
decros-holder in regard to certam items—Rest a valid deposit—Strict compliance with ruls 
ROCESSATY. 


In execution of the mortgage decree in respect of five items of properties, the 
first three items were sold for a sum of Ra. 705 and the other two items were sold for 
Rs, 660 and Rs, 1,000 respectively and these two items were purchased by the decree. 
holder himself with the leave of the Court. The proclamation of sale disclosed that 
a sum of Rs, 1594-75 was payable under the decree. _ The judgment-debtor 
filed an application under Order 21, rule 89 for setting aside the sale of the first 
three items of properties and for that purpose he deposited the sale amounts which 
represented the bids for items 1 to 3 as also 5 per cont. over such totality of the bids 
for the three items towards Commission and in addition deposited the poundage, 
etc., payable by him, 
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` Held, the strict provisions of Order 21, rulo 89 have not been complied with 
since the amount ed in the proclamation has not been deposited by the judg- 
ment-debtor. 5 a deposit may be less any amount which may, since the date 
of the proclamation ‘of sale, have been received by the decree-holder. It would 
not contemplate a case where the, decree-holder himself purchased some of the 
items of properties in execution sale, A notional satisfaction of the decree is not 
contemplated under the rule. 


V. Ganapath: Subramania Iyer, P. Anantakrishnan Nair, and te Thiagarajan, for 
Appellant.. i 


C. Š. Swaminathan, for Respondent. : 
VS. ——— Appeal dismissed, 


Alaginswam, F. S. Meyyanatha Pillai v. 
4th November, 1969. State of Madras, 


W.P. No. 4875 of 1965. 

Board Standing Order, 156-A—Village hsadman—Disciplinary attion—Order of 
removal from service—District Revenus Officer, in appial, reducing the punishment to suspension 
. Jor two years — Board of Revenue—Enhancing the punishment to removal from service—. 
Power to modify. 

Under the Board Standing Order, 156-A, the power to modify. includes the. 
power to enHance the punishment imposed by the subordinate authority. 

R. S. Venkatachari, for Petitioner. 

KS. Bakthavathsalam, - Assistant GovernmentPleader on behalf of the Respondents, 


V.S. — Petition dismissed. i 
Ramaprasada Rao and . P.K. Saraswathi Ammal v. 
Ramanyam, JJ. Revenue Divisional Officer, Tiruchirapalli. 
gih December, 1969. ANo. 322 of 1964. 


Land Acquisition Act (I of 1894), sections 9, 10 and 25— Failure or omission to make 
a claim io compensation—Consequences—Penal provision results where notice under section 9 
is effectively served—Londoning omission—Writien application, if necessary. 

Section 25 (2) and (3) are very stringent and the failure to make a claim to 
compensation affects the question of the compeasation. The ‘ penalty ’ postulated 
in the sub-sections becomes operative and enforceable only if a notice under section 
g of the Act has been effectively served. 


It is settled that no written application as such is necessary to prompt the 
Court to condone the omission even if any, On the part of the claimant who has 
been duly served with a notice. | 


M.R. Narayanaswami, for Appellant. 
The Additional Government Pleader, and T.N.C. Rangarajan, for Respondents. 
ave S. —— 


Ismail, F. Kolanda Goundar v. 
gih January, 1970. State of Madras. 
W.P. No. 3056 of 1968. 

Land Acquisition Act (I of 1894), section 5-A and 17 (4)—Dispensing with the enquiry 
and invoking urgency provistons—Application to a case of real urgency—Pendency of pro- 
ceedings for a long time, 

Section 5-A of the Act confers a valuable right on the owner to object to the 
acquisition of his land and that right cau be taken away only in cases of real urgency, 
when the Government after app rye its mind to the question, comes to a conclusion 
that the case was one which d not brook any delay. 


In this case there is absolutely nothing on record to show that the matter which 
was proceeding in a leisurely fashion from 1964 to 1966 became suddenly urgent 
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in September, 1966 so as to Warrant the’ invocation of the urgency provisions. 
‘Between the Collectoi’s report and the order of the Government, there had been 
more than four months’ time and ‘there had been more than one correspondence 
between the Government and the Collector before ultimately the Government 

assed the orders in question. Certainly an enquiry under section 5-A could have 
asta conducted during this intervel. Hence the urgency provisions have not been 
invoked after complying with the requirements of the law. The declaration under 
section 6 (1) has to be quashed. 

_ K. Doraiswamy, for the Petitioner. l 


T. Satyade, Assistant Government Pleader on behalf of Respondents. 


V.S. - — Petition allowed. 
Ramaprasada Rao and E. K. Raghava Reddiar v. 
Ramanujam, FF. r Collector of Madras. 
gth January, 1970. . A. Nos. 297 of 1965, 328 to 333 of 1965. 


and A.No. 73 of 1966. 


Land Acquisition Act (I of 1894), section 23—Acquisition for an industrial estate in 
expanston—Prior acquisition proceedings for the estate—Potential valus as house sites-——Severance 
compensation —Piot of land left out of acquisttion—Fit for construction—Accessability available 
—Not enitiled to severance compensalion. _ E 

The lands (notified to be acquired under section 4 in 1961) are situate in a 

developed residential locality and all the, poe have ingress and egress to them, | 
Since 1957 there was a scheme for acquiring lands in the vicinity and in the surround- 
- ing area of the acquired lands for the purpose of establishing an industrial estate. 
The acquisition in the instant, case is for the expansion of such an industrial estate. 
This aspect of the external development of the surrounding lands does have an | 
impact on the market value of the acquired lands, as potential house sites, The . 
acquired lands are not very far from the city limits and they have the benefit of 
electricity and water. Tho Land Acquisition Officer awarded Rs. 300 per ground 
and in reference it was increased to Rs. 550 per ground. The High Court fixed 
it at Rs. 650 per ground, à 


Severance compensation, under section 23 of the Act, is special in nature, 
and has to be set out precisely by the claimant. 


A plot of land measuring about 150 feet by 30 feet severed from the surrounding 
acquired lands in the midst of the residential area, having the access, cannot be sai 
to be.entitled to severance compensation. 


V.N. Srimvasa Rao, R. Fanaradhana Rao and P: Kothandaraman, for Appellants, 


The Additional Government Pleader, S.T. Ramalingam, and M. Chenntappan, 
for Respondent, 


V.S. : —— _.. Ordsrs accordingly, 


Kailasam, F. = hammi Unnissa Begum v. 
13th January, 1970. Harishankar. 
, G.R.P.No. 442 of 1968. 


Madras Buildings (Lease and Rent Control) Act (XVIII of 1960), section 10 (7)— 
Second application for eviction on the ground of wilful default in of rent—Maintainable, 
if baed on a fresh cause of action, default for a subsequent period—Noitice dstermining tenancy 
—Filing in the proceedings—Immaterial whether the. Landlord or the tenant procduces— 
Pendency of itoo applications—Rgection of ons—Continuance of tsnancy—Scope. 

A second application for eviction for wilful default in the payment of rent, is 
‘maintainable, provided it is on a fresh cause of action, that is; on the ground of wilful 
default for a subsequent period. 
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It would make no difference whether the notice determining the tenancy given 
under sections 106 and 111 (A) of the Transfer of Property Act, hed been filed by the 
landlord or by the-tenant in the course of the proceedings, 


Section 10 (7) is specifically stated to be subject to the provisions of the Act and 
the landlord’s right to ask for termination of the tenancy on fresh grounds under 
sub-sections (2) and (3) is not barred. The effect of sub-section (7) of section 10 
would be, in the absence of any other proceedings having been taken ufder the Act 
according to the provisions thereof, the tenancy shall be deemed in law to continue on 
the same terms and conditions. This would not bar the landlord from filing a fresh 


: petition for eviction on any ground that may arise after the filing of the previous 


application for eviction. 
R. Thirumalaisamt Aaidu, for Peitioner. 
AS. Raman, for Respondent. 


V.S. i — _ Petition dismissed, 
Ramakrishnan and N.K. Sheriff Rowther v. 
Ramanyam, FF. N.E. Hameed. 
and February, 1970 . S.G.P.No. 459 of 1964. 


Constitution of India (1950), Article 133 (1)—Fudgment of High Court holding suit not 
barred by limitation and plaintiffs require no fresh sanction from wakf Board—Existence of other 
issues to be determined in the trial—Judgment not a final ons—Leave to appeal to Supreme 
Court—rot to be granted. 


_ The trial Court had dismissed the suit on two preliminary grounds: (1) that 
the suit was barred by limitation since it was brought more than one year after 
the notification under section’ 5 of the Waki Act and (2) that plaintiffs 2 
to 5 cannot continue the suit without obtaininga fresh sanction from the 
Wakf.Board, On appeal the High Court- held that the suit is neither barred by 
limitation nor is it defective for want of fresh sanction and that the suit still remained 
to be disposed of on merits by the Trial Court. It-was further pointed out that the 
question whether the property constituted a wakf as defined in the Act was never in 
dispute between the parties. Since the order did not put an end to all the points 
_that were in te between the parties, it is not a final uence as contemplated 
by Article 133 (1) hence leave to appeal cannot be granted. 


V.Thyagarqjan, for S. Sitarama Iyer, S.Rajarama Iyer and V. Sridevan, for Petitioner. 
K. Parasaran and S.M. Amjad Nainar, for Respondents. 


V.S. . —— Petition dismissed. 
Kailasam, F. ` l P.M..Natesa Mudaliar v. 
grd February, 1970. Bhuvaneswari. 


C.R.P.No. 1111 of 1968. 


Madras Court-fees and Stats Valuation Act (XIV of 1955), section 42 (e)—Swit for 
E O E E ere ee near ates) Om aera Gy 


Under section 42 (e) of the Act, the plaintiff, in a suit for specific performance, 
claiming that he is entitled to a conveyance of an one-fourth share of the properties, 
has to pay Court-fee on the market valua of the entire property. 


Fhaver v. Thanickachala Gramam, (1966) 2 MLL.J. 38, distinguished. 

A. Sivamani, AK. Mitra and V. Narayanaswamy, for Petitioner. 

VS. Subramanyam and K. Ramachandran, for Respondents. 

V.S. came Petition dismissed, 
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Vasraswamt Chief Fustice and ` M. 5. Ananteraman v, 
Gokalakrisknan, J. ~. M. V. Sundaresan. 
20th January, 1970. L.P.A; Nos. 60 and 61 of 1968. 


. Final Decree—Partition—Execulion—Limitation—Monsy in Conrt dsposti— A pplica- 
ton for payment oul—Money in. Court—Not realized in execution—Amonnt on. conversion of 
property sought to be divided—Application for payment oul—Not a step in aid—Proven of 
execution not called for. - - l 

Whether an application for payment out of money in deposit in Court can be 
regarded as an execution petifion and a step in aid will depend upon the particular 
circumstance. Where the money in deposit was not realised in execution, but came 
into Court deposit on conversion of the property which is sought to be divided, and 
the decree as finally made declared one of the parties to be entitled to that amount 
or a part of it, the process of execution is hardly called for or is necessary and in that 
view an application for payment out would not be regarded as an execution petition 
and therefore a step in aid. 


N. Srivatsamani and K.V. Dorairaj, for App2llant. 
S.V. Jayaraman, and V. Kannan, for Respondent. xf 
V.S. — i Appeal dismissed. 


Vseraswami, Chief Justice and _ The Chairman, Madras Port 
Gokalakrishnan, F. l ‘Trust, Madras v. 
28th Fanuary, 1970. -~ Kamala 


L. P. A. No. 102 of 1966. 


Workmen's Compensation Act (VIII of 1929), section 3—Anrtsing out of and in the course 
of employment—Lascar employed in Port ‘Trast—Accident and death while bringing food 
for Dredge Master—Claim for compensation. 

A Lascar employed in the Port Trust was sent by Dredge Master to fetch food 
for him. When the lascar was returning to the Port Trust with food, he was 
knocked down by a lorry and died. His widow preferred an accident claim. 

Held, the widow is entitled to compensation. 

A lascar is employed for painting, chipping wireplacing etc. But-the lascar’s 
work was extended by the dredge master to fetch his food from his residence 
as a matter of routine and on practically every day so.far as the deceased was con- 
cerned. When the Port Teas wad not defined the duties of a lascar and the dredge 
master was not prohibited from employing the lascar in doing personal service, 
it would be reasonable to conclude that the lascar’s employment extended also to 
fetching food. The accident is one that arises out of and in the course of discharg- 
ing his duty, namely, fetching food for his Master. l 


V. V. Raghavan, for the Appellant. 
S. Ramasabramaniam and A. S. Ranganathan, for the Respondent. . i 
V.S. —— Appeal dismissed. 


Ismail, J. Lakshmi Vilas Bank Ltd, Karur v. 

4th February, 1970. L. S. Pattabhi Chettiar. 
W. P. No. 3544 of 1968. 

Madras and Establishments Act (XXXVI of 1947), section 41—Termination 


of the services of an employee—Rekrement on reaching age of supsrannuation—Not within 
the scope of the sectton—Prematare termination of services, contemplated ander the section. 

When an employer relieves an employee from his duties for the reason that he 
had reached the age of superannuation and the period of service had come to an 
end, such a case cannot fall within the scope of section 41 (1) of the Act. 

Only a premature termination of the services of an employee can be brought 
within the scope of the section. Premature termination means, termination prior 
to the period fixed in the contract of service, if there is one, or a termination prior 
to the period fixed for retirement on reaching the age of superannuation prescribed 
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either in a contract of service, if there is one, or in the rules or regulations govern- 
ing such service. : 
T. S. Rangarajan, for Petitioner. 
T. Satyadev, Assistant Government Pleader on behalf of the and Respondent. 
F. Ssetharaman and K. S. Janakiraman, for the 1st Respondent. 


V.S. —— Petition allowed. 
Ramaprasada Rao and i Varadarajulu Naidu ' v. 

Somasundaram, JJ. Revenue Divisional Officer, Tirukoilur. 

18th February, 1970. A. No. 334 of 1966. 


Land Acquisition Act (I of 1894), section 23— Acquisition of land for establishing a 
shandy—. already utilised for a shandy—Compensation with reference to ordinary lands— 
Not a correct msthod—Capitalisation of income by a fair multiple— What ts a fatr multiple. 
'' The acquisition is for the purpose of establishing a shandy. The land was 
utilised as a shandy for sufficient years. It gained a reputation as such and it is 
not denied. Such advance in the nature and potential of ne gael ar has to be 
turned to account. It is in this respect that the values arri at by comparing 
the values of ordinary lands bereft of such potential in the vicinity do not reflect 
a fair method for computing the market value of the acquired land. The income 
derived from the property should therefore be taken into consideration and the same 
capitalised by applying a fair multiple. 

In the instant case the owner of the land did not exert himself and it is the 
District Board or the Panchayat Board which runs the market, farms the fees and 
pays him his agreed share. , 

Tn this case the rate of interest cannot be blindly fixed with reference to Govern- 
ment securities, for, the rent derived from properties used as a public markets shops 
and business places will certainly be higher than the well recognised approved 
Government securities. The rate per cent, in such cases would vary in the year 1956 
between 9 per cent, to 12 per cent. 

Having regard to the fact that the land in question is a Village site, the rate 
has to be fixed at g per cent, and thus getting the multiple of 11. The owner would 
be entitled to the usual 15 per cent. solatium on the excess compensation. 


Kanakaraj, for Appellant. . 5 
Additional Government Pleader on behalf of the Respondent. 


V.S. - — Ordered accordingly 

_ Ramaprasada Rao and M/s. Kannan Motor Transport (P.) Ltd.» 
` Ramammjam, JJ. Chidambaram v 
26th February, 1970. M/s. Prabhu Transports (P.) Ltd., Cuddalore. 
S.C.P. Nos. 10, 11, and 12 of 1970. 


Constitution of India (1950), Article 133 and Motor Vehicles Act (IV of 1939)— 
Recent grant of a permit fer a particular route—Relative merits of competing operators— 
Grant made to an applicant for the-same route or a portion of the ronte or for a different route 
—If to be treated as a relevant circumstance or not—Not a substantial question of Law— 
No leave to appeal to Suprems Court. 

The question whether while considering the relative merits of competing opera- 
tors by the Tribunal in respect of a recent grant of permit for a particular route the 
grant made to an applicant for the same route or a portion of the route or for different 
route should be treated as a relevant circumstance or not is not a substantial 

uestion of law so as to warrant the issue of a certificate under Article 198 (1) (a) and 
b) or under Article 133 (1) (e) of the Constitution. 

F, K. Thiruvenkatachari, for C. S. Prakasa Rao, for Petitioner. 

Additional Government Pleader, for Respondent a. 

M. Krishnappa for K. K. Venugopal and V. Manivannan, for Respondent 1. 

V.S. —— Petition dismissed. 


Somasundaram, F. Sevayi Ammal v. 
4th March, 1970. M. Somasmdaram. 
SJA. No. 537 of 1966. 


Recsiver—Partition suit—Sale by Receiver of an item of property, under orders of 
Gouri to discharge land revenue—Parchaser gets title to the specific item—Sale of soms 
item by other sharers—Purchase of a share in the undivided property only—Receiver’s sale 
prevails ons private sale. 

An estate which consisted of many villages, was owned by four branches. One 
member in one such branch was adjudged an insolvent. The Official Receiver in 
whom his share vested filed a suit for administration. The members of the other 
three branches were parties to the suit. Preliminary decree for partition was passed 
and the properties were under the management of a Receiver appointed the 
Court. At the instance a creditor of a group of defendants an item was sold and 
purchased by the defendant herein. Subsequent to this, on the directions of the 
Court, the Receiver sold an item to discharge arrears of land revenue. The plaintiff 
was the purchaser, sued to get possession from the defendant. 

Held: The plaintiff’s title would have to be upheld. 

The Receiver as representing the entire estate, when he sells the property on 
the directions of the Court, for payment of land revenue, a purpose binding upon 
the family and the property, would sell tangible items and not any undivided 
share therein, But the purchase by the defendant was only the coparcener’s un- 
divided interest in the joint family property, and his only right is a mere equity to 
sue for partition. But any private sale at the instance of an individual member of 
the family will avail nothing against the pruchaser from the Receiver. 

T. V. Balakrishnan, for Appellant. 


K. Hariharan and B. Narayanan, for Respondent. 
V.S. Appeal allowed, 


[END oF Voume (1970) I M.LJ. (N.R-C.).] 


M—N. B c. 
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Provincial Insoloency Act (V of 1920), section 53 and proviso to section 75 (1) —JInterpreta 


tion—Insolosncy Jurisdiction —Exercise A —Appeal to the District Coxurt— 
Appellate order made final—High Court if could interfere with the findings and reappre- 
ciate the evidence on record. i o 
The Insolvency Court held that the mortgages in question were not supported 
by consideration and that they were executed with a view to screen some of the 
properties of the insolvents from their creditors. It accordingly annulled those 
m under section 53 of the Provincial Insolvency Act. In appeal the learned 
District Judge reversed the findings of the trial Court. He came to the con- 
clusion that those mortgages were fully supported by consideration and that they 
were genuine transactions. The High Court acting under the Ist proviso to 
section 75 (1) of the Act reversed the judgment of the learned District udge and 
restored that of the Insolvency Gourt. : 
Was the High Court within its jurisdiction in interfering with the findings of the 
learned District Judge that the impugned transactions are bona fids transaction 
and that they were supported by consideration ? 
Section 75 of the Act ee that the debtor, any creditor the receiver or any 
other person aggrieved by a decision come to or an order made in the exercise of 


- insolvency jurisdiction by a Court subordinate to a District Court may appeal to 


the District Court, and the order of the District Court-upon such appeal be 
final. The Ist proviso provided that the High Court, for the purpose of satisfy- 


ing itself that an order made jn any appeal decided by the District Court was 
according to law, may cal] for the case and pass such order with respect thereto as 


“it thinks ff : 


Quite clearly the Legislature did not confer on the High Court under ihe Ist 


proviso.to section 75 (1) of the Act an appellate power nor did it confer on it a juris- 


diction to reappreciate the evidence on record While exercising that power the 


uw 6 a 


9 O. As.: Nos, 845 and 846 of 1963. . | 13th February, 1969, 
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Court. Ifthe Legislature intended to confer power on it to re-examine both ques- 
tions of law and fact it would have conveyed its intention by appropriate words as 
has been done under various other statutes. A wrong decision on facts by a com- 
petent Court is also a decision according to law. For these reasons it is difficult 
to accept the contention that the power conferred under the lst proviso to section 
75 (1) of the Act enables it to de novo examine the findings of fact reached by the 
District Court. 
Appeals by Special Leave from the Judgment and Order dated the 17th 
January, 1958 of the Madras High Court in Crvil Revision Petitions Nos. 981 and 
982 of 1956. 


S.V. Gupte, Senior Advocate, (R. Thiagarajan, Advocate, with him), for Appel- 
lants in both the Appeals. 
Naunit Lal, Advocate, for Respondents Nos. 1 (c) and 17 in Q.A. No. 845 of 
1963 and Respondents Nos, 1 (¢) and 16 in G.A. No. 846 of 1963. 
The Judgment of the Court was delivered by as 
Hegde, F.—These appeals arise from an insolvency proceeding wherein one 
Ponnayya Konar and his sons were adjudicated as insolvents. In the said proceed- 
ing the petitioning creditor sought to get annulled two mortgages one for Rs. 15,000 
(Exhibit A-1) éxecuted by the insolvents in favour of Ayyappa Naicker, the pacers 
in Civil Appeal No. 845 of 1963 and the other for Rs. 10,000 (Exhibit A-2), the 
subject-matter of Civil Appeal No. 846 of 1963, in favour of one Srinivasa Naicker, the 
father-in-law of the aforementioned Ayyappa Naicker. The said Srinivasa Naicker 
is dead and the appeal is being prorecuted by his legal representatives. Both those 
mortgages are dated 4th November, 1950 and they were registered on 6th November, 
1950. ‘The Insolvency Court held that those mortgages were not supported by consi- 
deration and that they were executed with a view to screen some of the properties 
of the insolvents from their creditors. It accordingly annulled those mortgages under 
secoon 53 of the .Provincial Insolvency Act (hereinafter referred to as the Act). 
In appeal the learned District Judge reversed the findings of the trial Court. He 
came to the conclusion that those mortgages were fully supported by consideration 
and that they were genuine transactions. The High Court acting under the Ist 
roviso to section 75 (1) of the Act reversed the judgment of the learned District 
Teds and restored that of the Insolvency Court. These appeals have been brought 
ee of the High Court after obtaining Special Leave from this 
urt. p ; ` i 


The learned Counsel for the appellants challenged the decision of the High Court 
primarily on two grounds. According to "him the High Court while acting under 
the Ist proviso to section 75 (1) of the Act had no power to disturb the findings of 
fact reached by the appellate Court. Next he contended that the conclusions of the 
High Court are unsustainable on the evidence on record. The learned Counsel for 
the contesting respondents supported the decision of the High Court. 

. . The two principal questions that arise for decision in these appeals are: (1) was 
the High Court within its jurisdiction in interfermg with the findings of the learned 
District Judge that the impugned transactions are bona fids transaction and that th 
were supported by consideration and (2) Are the conclusions reached by the High 
Court correct on the facts and circumstances of the case? It would be convenient to 
take up first, the question as to the scope of the powers of the High Court under the 
Ist proviso to section 75 (1) ofthe Act. That-section reads: . 

“ The debtor, any creditor, the receiver or any other aggrieved by a 
decision come to or an order made in the exercise of insolvency jurisdiction by a 
Court subordinate to a District Court may appeal to the District Court, and the 
order of the District Court upon such appeal shall be final : 

-Provided that:the High Court, for the of satisfying itself that an 
order made in-any appeal decided by the District Court wasaccording to law, may 
call for the case and pass such order with respect thereto-as it thinks fit: --- ~” 


I} M. A. NAICKER Y. 8. M. UDHAVADAS FIRM (Hegde, J.).. ` ' 3 


Provided further, that any such person aggrieved by a decision of the District 
Court on appeal from a decision of a subordinate Court under section 4 may 
appeal to the High Court on any of the grounds mentioned in sub-section (1) of 
section 100 of the Code of Civil Procedure, 1908.” 


According to Shri S. V. Gupte, learned Counsel for the appellants the jurisdic- 
tion of a High Court under the Ist proviso to section 75 (1) is a very limited one, the 

aie bear nor ore han ate aed on it by sub-section (1) of section 100 of the 
Gode of Civil Procedure. In support of his contention he invited our attention to the 
scheme of section 75 (1) of the Act. He urged that sub-section (1) of section 75 
prescribes that the decision of the District Court in appeal is final and the finality 
conferred on the decision of the District Court is subject to a very limited scrutiny 
by the High Court. We were further told that the power conferred on the High 
Court under the Ist proviso to section 75 (1) is only a revisional power, which power 
in its very nature is narrower In compass than an ap te power. According to 
him the power conferred under the Ist proviso to section 75 (1) of the Act is co- 
extensive with that given to the High Court under section 100 (1) (a) of the 
Code of Civil Procedure. 


On the other hand Mr. Naumit Lal, learned Counsel for the respondent urged 
that the High Court under the Ist proviso to section 75 (1) of the Act has an exten- 
sive power and that power is very much wider than the power conferred on it under 
section 100 (1) (a) of the Code of Civil Procedure ; the power of the High Court 
under the Ist proviso to section 75 (1) of the Act-to call for the case to satisfy itself 
that the order mide by the District Court was according to law and pass such other 
order in thereto as it thinks fit includes within itself the right to ex.mine 
whether the District Court had taken into consideration all the material evidence and 
whether it had properly assessed that evidence. . 


We are of the opinion that the extreme contentions advanced on either side 
cannot be accepted. Quite clearly the Legislature did not confer on the High Court 
under the Ist proviso to section 75 (1) of the Act an appellate power nor did it con- 
fer on it a jurisdiction to re-appreciate the evidence on record. While exercising that 
power the High Court is by and large bound by the findings of fact reached by the 
District Court. Ifthe Legislature intended to confer power on it to re-examine both 
questions of law and fact it would have conveyed its intention by appropriate words 
as has been done under various other statutes. A wrong decision on facts by a com- 
petent Court is also a decision according to law. For these reasons we cannot 

t the contention of Mr. Naunit Lal that the power conferred under the Ist 
proviso to section 75 (1) of the Act enables it to de xovo examine the findings of fact 
reached by the District Court. 


A decision being ‘‘contrary to law”’ as provided in section 100 (1) (a) of the 
Code of Civil Procedure, is not the same thing asia decision being not ‘‘ according to 
law ” as in the lst proviso of section 75 (1) of the Act. The latter ex- 
pression is wider in ambit than the former. . It is neither desirable nor possible to- 
give an exhaustive definition of the expression “‘agcording to law.” The power 
given to the High Court under the Ist proviso to section 75 (1) of the Act is similar 
to that given to it under section 25 of the Provincial Small Causes’ Courts. Act. 
Explaining the scope of the latter provision Beaumont, C.J., (ashe then was) in Bell 
Y Co.; Lid. v. Waman: Hemraj!, observed: `>.. ' 


E 


a r ~ 


“ The object of section 25 is to enable the High Court to see that there has been 
no miscarriage of justice, that the decision was given according to law. ‘The sec- 
tion does not enumerate the cases in which the Court may interfere in revision, as 
does section 115 of the Code of Civil Procedure, and I certainly do not propose to 

- attempt any exhaustive definition of the circumstances. which may justify “such 
interference; btt instances which readily occut to the mind are cases in which the 


- r 





t 


f ae (1938) 40 Bom:L.R. 125. 


4. THE MADRAS LAW JOURNAL REPORTS—(SUPREME:COURT).  . [1970 


` Court which made the order had no jurisdiction or in which the Court has based 

- its decision on evidence which should not have been admitted, or cases where the 
unsuccessful has not been given a proper opportunity of being heard, or the 
burden of proof has been placed on the wrong shoulders. Wherever the Court 
comes to the conclusion that the unsuccessful party has not had a proper trial 
according to law, then the Court can interfere. But,in my opinion, the Court 
ought not to interfere merely because it thinks that possihly the Judge who heard 
the case may have arrived at a conclusion which the High Court would not 
have arrived at.” i 


The said statement of the law was accepted as correct by this Court in Hari 
Shankar v. Rao Girdhari Lal Chowdhury’. We think the same applies squarely to the 
Ist proviso to section 75 (1) of the Act. 


In support of his contention Mr. Gupte placed considerable reliance on the 
decision of this Court in Official Receiver, Kanpur and another v. Abdul Shakur and others?, 
wherein this, Court held that the High Court in exercise of its power under the Ist 
proviso to section 75 (1) of the Act is incompetent to disturb the findings of fact reach- 
ed by the District Court and further the question whether a statutory presumption 
was rebutted by the rest of the evidence on record was alsd a question of fact which 
again was not open-to be reviewed by the High Court. Shah, J., who spoke for the 
Court observed thus. at p. 259. 


‘The District Court inferred from the facts found that the statutory presumption 
under section 118 of the Negotiable Instruments’ Act had been weakened and the 
burden which lay upon the insolvent was discharged and it was not open to the 
High Court exercising Jurisdiction under section 75 (1) proviso 1, nor even under 
proviso 2 of the Provincial Insolvency Act to set aside the judgment of the Dis- 
trict Court, for it is well settled that the question whether a statutory presumption 
is rebutted by the rest of the evidence is a question of fact. ”’ ` 


It may be remembered that Shah, J., was also a party to the decision in Hari 
Shankar's caset. We see no conflict between the two decisions. The former decision 
enumerates some of the circumstances under which the High Court can interfere 
while considering whether the decision under review was made according to law- 
All that is laid down in Abdul Shakur’s case is that the High ‘Court is not competent 
to disturb a finding of fact reached by the District Court even if in reaching that find- 
ing it was required to take into consideration a statutory presumption. 

We shall now proceed to examine the facts of this case bearing in mind the princi- 
ples set out.above. S A 


We shall first set out the undisputed facts. The respondent Ponnayya Konar 
was a well to do person. He had one rice mill at Kivalur and another at Sirkali. 
He also had landed properties in Sirkaliand Tuticorin. He was having money deal- 
ings with the family of Sreenivasa Naicker from about the year 1925. Under the 
original of Exhibit B-1, a registered deed of otft dated 28th September, 1925, he had 
borrowed a sum of Rs. 30,000 from Rangappa Naicker, the father of Srinivasa Naicker. 
On 5th October 1930 , the said deed was renewed by the execution of a simple mort- 
gage deed by Ponnayya Konar and his‘sons in favour of Rangappa Naicker. Under 
the- registered mortgage deed dated 13th January, 1942 (Exhibit B-4 is. its J, 
the insolvents had borrowed from Ayyappa Naicker. Rs. 20,000 out of which heie 
charged some of the debts due to Rangappa Naicker. Ayyappa Naicker was himself 
a rich man. Under the partition deed entered into in his family on 30th October 
1936 (Exhibit B-3) he got a cash of Rs. 52,000 and lands ing 250 acres. 
The debt due to Ayyappa Naicker under the deed dated 13th January, 1942 was dis- 
charged by payment of Rs. 5,000 and interest on 3rd April, 1948 and Rs. 15,000. and 
interest on the 28th March, 1949, as can be seen from Exhibits B-5 and B46. 


a 8.CR. Supp.) 933. a. ERRET 
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The case of the mortgagees is that when Exhibits A-1 and A-2 were executed 
they were unaware of the fact that the insolvents had got into financial difficulties 
by then. The learned District Judge has accepted this plea and the learned Judge 

the High Gourt has not come to a contrary conclusion. 


There was no relationship between the insolvents and the. mortgagees. In 
fact they belong to different communities. The insolvents are Hindus and the mort- 
gagees are Christians. They also live at different places. The insolvents were resid- 
ing at Sirkali and the mortgagees at Tuticorin, a place which is at a considerable dis- 
tance from Sirkali. 

According to the mortgagees the circumstances under which Exhibits A-1 and 
A-2 came to the executed are as follows :— 


l In about the beginning of 1950 Ponnayya Konar approached Srinivasa Naicker 
for a loan of Rs. 30,000.. Srinivasa Naicker told him that he and his son-in-law 
Ayyappa Naicker together would lend him a sum of Rs. 23,000 on the mortgage of 
his properties at Tuticorin. But as they did not have the entire sum of Rs. 25,000 
in their hands at that time, a sum of Rs. 10,000 was paid to Ponnayya Konar on 
28th April, 1950 and a promissory note was taken for that amount (Exhibit A-11). 
In the beginning of September, 1950 Ponnayya Konar sent his son Arulappan 
with the letter (Exhibit B-7) to get some more money. Accordingly another sum of 
Rs. 5,000 was paid on 8th September, 1950 and the pronote (Exhibit A-12) was taken 
from Arulappan. They agreed to pay the balanct amount promised to be advanced 
at the time of the execution of the mortgage deeds. The mortgage deeds were got 
written up and executed on 4th November, 1950. Therein it was recited that they 
were executed for cash consideration. It was thought that the morigagees would. 
be able to pay the balance amount before the registration of the documents on 
6th N , 1950. But by that time they were not able to got together the entire 
amount that remained to be paid. On the date of the registration, A ppa Naicker 
` paid to the mortgagors only a sum of Rs. 4,500 another sum of Rs. was adjusted 
towards the interest due on the sum of Rs. 15,000 previously-advanced in April and 
September. The remaining sum of Rs. 5,000 was paid in two instahnents, a sum of 
Rs. 1,700 through Amirthan, the 3rd son of Ponnayya Konar on 7th Jan , 1951 
and the remaining sum of Rs. 3,300 again through Amirthan on ‘Oth February, 
1931. M . pi se. 
In the insolvency proceedings on the application of the petitioning areditor, a 
commissioner to search the house of the insolvents and seize their books of account. 
and other relevant records was appointed. After search the commissioner seized 
from the house of the insolvents several account books (ledgers as well as day books) 
as well as Exhibits A-11 and A-12 which were found punched and defaced. Exhibits. 
A-11, A-12 as well as several of the entries in the ledger and day-books were marked 
by consent in the proceedings from which these appeals have arisen. Hence their 

genuineness is not gpen to question. en os Ha. 

It is most unlikely-that those documents were got up by the insolvents and kept 
in their house depending on the off-chance of a Court commissioner searching their 
house and seizing them, so that they may serve as ye aoe evidence in support 
of the impugned mortgages. ' If Exhibits A-11 and A-12-as well as the entries in the 
account books were intended to support the claim under Exhibits A-1 and A-2, the 
most natural course would have béen to draw up the mortgage deeds in sucha way 
as to take assistance from them. In that case the mortgage deeds would not have 
recited that they were executed for cash consideration. Further Exhibits A-11 and 
A-12 would have been left in the possession of the mortwagees. We are convinced 
that the version put forward by the mortgageçs is substantially true.. The original 
agreement between the parties was to mortgagees of the Tuticorin properties 
for cash consideration. The intefmediate steps taken were necessitated by the fa 
that.m were not able to get together in one lump the required amount. 
The promissory notes Exhibits A-11 and A-12 were taken as stop Sap arrangements. 
The recitals in the mortgage deeds accord ‘with the original agreement between the 
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parties. That was likely to be the reason why the promissory notes Exhibits A-11 
and A-12-were returned to the parties. The entries in the account books of the 
insolvents reflect the transactions as they took place. If they were bogus entries 
made to support Exhibits A-1 and A-2, a receipt of Rs. 25,000 in cash on 4th Novem- 
ber, 1950 would have been shown therein, The learned District Judge correctly ` 
thought that the account entries in question had a great deal of-intrmsic value. 
On the other hand the insolvency Court and the High Court unnecessarily allowed 
; themselves to be influenced by the apparent, contradiction sppearing between the 
recitals in Exhibits A-1 and A-2 and those in Exhibits A+11, A-12 and the account 
entries. ss 


One other circumstance which had weighed with the High Court in holding 
that Exhibits A-1 and A-2 do not represent genuine transactions is that in their 
pleadings the mortgagees have stuck.to their case that cash consideration passed 
under Exhibits A-I and A-2 and this the Court thought was a deliberately false plea. 
The learned District Judge had carefully considered this circumstance but was of 
opinion that the same was of no consequence. -We think that the High Court had 
.attached undue importance to that circumstance. The issue before the parties at 
the time of the pleadings-was whether the mortgages in question were supported by 
consideration or not and not the manner in which that consideration was paid. 
In their plea the mortgagees were merely adhering to the tenor of the mortgage 
_deeds.. From the facts stated earlier, it is clear that the mortgagees at all stages 
. proceeded on the basis that Exhibits A-1 and A-2 were executed for cash considera- 
tion, the other steps taken by them being merely incidental. 


The last and by far the ee e appears to have 
influenced the High Court was the failure of the mortgagees to uce their account 
books. This circumstance was carefully considered by the Dima Judge. He 
- held that the adverse inference that could be drawn from that circumstance was 
rebutted by the other evidence available in the case. It was open to him to do so. 
His finding on this point is also a finding of fact and by no means a wholly unreason- 
able finding.” The High Court could not-have interfered with the same. 


From the above discussion it follows that generally speaking—we shall come to 
the details of consideration presently—the findings of the District Court as regards 
payment of consideration under its A-l and A-2 are ee of facts and they 
“were not open to review by the High Court. - 


His tates) -20 tive varied eco considera tien said to have paused unl 
Exhibits A-l and A-2 and the proof thereof. The District Court has held that the 
entire consideration menti in those documents has passed. We have now to 
see whether its finding in respect of the various items of consideration is supported 
by legal evidence. The challenge to the payment of consideration under Exhibits 
A-l and A-2 made by the petitioning creditor includes a challenge to the passing 
of the various items of consideration said to have passed. Ordinarily the n . 
proving that a document impeached under section 53 of the Act is not 
consideration is on the party who challenges its validity. That is so ard 

who stands by the document can take advantage of the admission made by 
the insolvent in the document in question. But in this case the mortgagees them- 
scives do not stand by the recitals in the documents as regards the manner in which 
consideration was paid. Therefore it is for them to prove the passing of considera- 
tion. Hence we have to sce how far they have succeeded in proving the same. 


We shall first take up Exhibit A-2, the mortgage deed executed in favour of 
Srinivasa "Naicker. It is said that the consideration payable under that mortgage 
was paid in the following manner : 


Rs. 5,000 under promissory note Exhibit A-L1 ; 
Rs. 1,700 paid in cash on 7th January, 1951 and. 
Rs, 8,300 also paid in cash on 10th February, 1951. 
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The receipt of the aforementioned sums is entered in the day-book and ledger of the 
isolvents. The relevant entries amount to an admission on the part of the insol- 
vents of having received the amounts mentioned therein. We have earlier consider- 
ed the authenticity of those account books. The evidence of the mortgagees as 
regards the payment of consideration is strongly corroborated by the entries in the 
tnsolvents’ account books. It was open to the learned District Judge to rely on 
them. Hence his mg as regards the validity of the mortgage under Exhibit 
A-2 must be held to be l 
So far as the consideration for Exhibit A-1 is concerned it is said to have been 
made up of— o 
(i) a sum of Rs. 10,000 advanced under Exhibit A-11 ; 
(#) Rs. 500 the interest due under Exhibit A-]1 and A-12 ; and 
(th) Rs. 4,500 paid on 6th November, 1950. 


The receipts of the various sums mentioned above excepting the sum of Rs. 4,500 
said to have been paid on 6th November, 1950, are entered in the day-book. and the 
ledger of the insolvents. Hence to that extent the fmding of the learned District 
J is unassailable. So far as the payment of Rs. 4,500 said to have been made on 
Gth November, 1950 is concerned no corresponding entry in the day-book or the 
eee hed been proved. This important circumstance was not noticed by the learn- 
ed District Judge. He proceeded on the basis that the account entries support the 
payment of that item as well. The evidence of Ayyappa Naicker as regards that 
Payment is necessarily interested. The only other evidence on:that point is that 
of P.W. 2, the Registrar who registered Exhibits A-l and A-2. He is a relation of 
the insolvents. He did not endorse that payment in Exhibit A-1, though he knew 
that he was required to do so under the rules. We are also surprised how.he could 
have remembered that fact after several years. Had the learned District Judge's, 
attention. been drawn to the fact that there is no documentary evidence in proof 
of the payment of that item it is highly doubtful whether he would have held in 
favour of the mortgagee as regards the payment of that item. After going through 
the evidence bearing on the point we are not satisfied that the payment-of that 
amount is satisfactorily proved. a T 

In the result Civil A No. 846 of 1963 is allowed and the judgment and 
„decree ofthe High Court is set aside and that of the District Court restored. Civil 
‘Appeal No. 845 is allowed in part i. e., the mortgage Exhibit A-1 is held to be valid 
to the extent of Rs. 10,500 and interest thereon. the circumstances of the case 
‘we direct the parties to bear their own costs in all the Courts. © . ` 


V.M.K. | Order according ly. 


bf 
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(Civil Appellate Jurisdicti ion.) 
PRESENT —M. HDAYATULLAH, Chief Justice anD G. K. MITTER, J. 
K. Venkateswara Rao and another l = .. ` Appellants" 


E y. 

Bekkam Narasimha Reddi and others ` es = Respondents: 

Represeniation of the P Act (XLII of 1951), sections 82 (b) and 86 (1), Civil 
Protec (V of 1908), Order 6, rale 17 and Limitation ie (XXXI ef 163), 
section 29 (2)—Candidate against whom allegation of corrupt practice is not 
impleaded as party in time-—Effect of—Delay in impleading—Condonation—Not 

ssible—Provisions of Limitation Act inapplicable 

Representation of the People Act (XLIII of 1951), section g9—Applicability of, to a necessary 

party. 


Representation. of ths People Act (XLIII o 1951), sections 79 (b) and 82 (b)—Imputation 
- of corrupt ee ae a withdrawing from contest —Necessity 
to t such person a candidate— If the payment amounts to an illegal grati- 
fication the taint attaches not only to the payer but also to the payes. 


of the Act lays down that the procedure applicable to the trial of an election peti- 
tion shall be like that of the trial of a suit, the Act itself makes important provi- 
sions of the Code i licable to the trial of an election petition. Under 
Order 6, rule 17, vil Procedure Code, a Court of law trying the mult has tary 
wide in the matter of allowing amendments of pleadings and all amendments 
Be re ee pie Do aaen the parties 
are as a rule allowed subject to the law of limitation. t section 86 (5) of the 
_ Act provides for restrictions on the power of the High Court to allow amend- 
ments. ‘he High Court is not to allow the amendment of a petition which will 
have the effect of introducing particulars of a corrupt practice not previously 
alleged in the petition. With regard to the addition o parties which is possible in 
the case of a suit under the provisions of Order 1, rule 10, subject to the added 
party's right to contend that the suit as against him was barred by limitation when 
was impleaded, no addition of parties is possiblelin the case of an élection peti- 
tion exeept under the provisions of sub-section (4) of section 86. of the Represen- 
tation of the People Act. Under section 86 (1) itis incumbent on the ‘High 
Qourt to dismiss an election petition which does not comply with the provisions 
of section 81 or section 82. Again the High Court must dismiss an election 
petition if security for costs bs not given in terms of section 117 of the Act. 

It is well settled that amendments to a petition in a civil proceeding and the 
addition of parties to such a proceeding are generally possible subject to the law of 
limitation. But an election petition stands on a different footing. The trial of 
such a petition and the powers of the Court in respect thereof are all circumscribed 
by the Act. Held, the Limitation Act cannot apply to proceedings like an election 
petition inasmuch as the Representation of the People Act is a complete and self 
contained Code which does not admit of the introduction of the prirciples or the 
provisions of law contained in the Indian Limitation Act. 

There is no section in the Act as it stands now which equates an order made by 
the High Court under section 98 or section 99 to a decree passed by a civil Court 
subordinate to the High Gourt. An appeal being a creature of a statute the rights 
conferred on the appellant must be found within the four corners of the 
Sub-section (2) of the present section 116-A expressly gives this Court the dis- 


* C.A. No. 1864 of 1967. 13th August, 1968. 
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cretion and authority to entertain an appeal after the expiry of. the period of 
thirty days. No right is however given to the High Court to entertain an election 
petition which does not comply with provisions of section 81, section 82 or section 
II7. s i E te a e d 
soma a the Act has been amended ‘on several occasions, a provision like 
section 86 (1) as it now stands has always been on the statute book but whereas in 
the Act of 1951 the discretion was given to the Election Commission to entertain 
a petition be the period fixed if it was satisfied as to the cause for delay no 
such saving clause is to be found now. The Legislature in its wisdom has made 
the observance of certain formalities and provisions obligatory and failure in that 
respect can only be visited with a dismissal of the petition. ; 
Section 99 only enjoins upon the High Court. to give an. opportunity to a 
person sought to be held guilty of a corrupt practice-if he was not a party to the ` 
petition, but it does not apply to a person who is a mecestary party thereto. ` 
It cannot be said that after a candidate has -withdrawn from the contest 
he was no longer a.candidate within the meaning of section 79 (b) or 82 (b) of 
[Even though the Indisn’ Limitation Act,:1963, does not apply to an election 
petition provisions like sections G and 10 of the General Clauses Act, 1897, provid- 
ing for computation of time which are in pari materia with sections 12 (1) and 4 
of the Limitation Act would apply to such a petition. ] 


Appeal under section 116-A of the Representation of the People Act, 1 5L, 
from the Judgment and Order dated the 21st August, 1967 of the Andhra Pradesh 
High Qourt in Election Petition No. 13 of 1967. : 


P. Ram Reddy, Senior Advocate (A. V.V. Nair, Advocate, with him), for Appellants. 
'_: D. Narasaraju, Sénior Advocate (R. V. Pillai and A. Siterama Reddy, Advocates, 


- with him), for Respondent No. I. 


G. Narayana Rao, Advocate, for Respondent No. 2. 

The Judgment of the Court was delivered by 

Mitter, 7.—On 6th April, 1967 the appellants before us, filed an Electon Petition 
in the High Court of Andhra ch ing the election of the first respon- 
dent, B. N. Reddi to the Andhra Pradesh Legi tive-Assembly from the Kollapur— 
Constituency inter alia on the ground of corrupt practices committed by him, his 
clection agent, polling agents and other workers mentioned in the schedule to the peti- 
tion with his consent and praying for a declaration that the second respondent, 
K. Ranga Das was duly elected frem the said constituency. The third réspondent 
was another candidate who had contested the election but had fared very badly. 
The first respondent secured 25,321 votes at the election overtopping the votes polled 
by the second respondent by a proximately 1,600. The petitioners stated in para- 
graph 5 of the petition that one N. K. Reddi who had filed his nomination paper had. 
been made to. withdraw his-candidature by the first respondent on payment of an 
illegal gratification of a sùm of Rs. 10,000. This allegation was repeated in para- 
graph 10. The first respondent was also charged with other corrupt practices in 
diverse other paragraphs of the petition. : l o7 

The first respondent put ip his written statement on 20th Jun2, 1967 ; the 
econd respondent put in his couriter-affidavit ‘on 26th June, 1967. The issues 
were settled on 24th July, 1967. On 4th August, 1967 the petitioners filed Applica- 
tion No. 161 of 1967 for impleading V. K. Reddi. Thereafter they wanted to with- 
' draw that application when the examination of witnesses had commenced. ‘On 7th 
August, 1967 this application was dismissed. On 8th August, -1967 the first respon- 
dent filed Application No. 169 of 1967 praying for dismissal of. the.-petition on the 
ground that although V. K. Reddi had been charged with corrupt practices he had not 
been impleaded as a paty. to the petition which was liable to be’ dismissed under the 
‘provisions of séction’ 82. ws of the ‘Representation of the Péople Act, 1951 ‘(herein- 
after referred to as the ‘ Act’) in compliazice with section 86 (1). ‘eléction peti- 

8—2 
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tioners filed Application No. 187 of 1967 for withdrawing the ‘allegations against 
“V..K. Keddi, or, in the alternative, tọ implead him as a respondent. They also filed 
Application No. 186 of 1967 for condoning the delay in seeking to impleed-V.K. Reddi 
in lication No. 187 of 1967. The second respondent filed a number of applications 
of which it is necessary to take note of a’ few only. ed ee No. 174 of 1967 was 
filed for condoning the delay in sceking’ to implead V. K. Reddi in Application 
“No. 175 of 1967. Application No. 175 of 1967 was for the purpose of impleading 
"V. K. Reddi as a party respondent to the election petition. a 

_ The learned trial Judge held that the allegations contained in the election peti- 
‘tion amounted to an imputation of corrupt ice to V. K. Reddi and although of 
the view that the prayer in Application No. 169 of 1967 for condonation of delay was 
allowable in suitable cases, he felt himself bound by the decision of Kumarayya, J., 
- in Applications Nos. 150-155 of 1967 in Election Petition No. 11 of 1967 aad danie. 
sed the amendment Application No. 169 of 1967. f l 


> - 


Before us a faint attempt was made to argue that the allegation against V.K. 
Reddi did not amount to a charge of corrupt practice but that it was the first 
respondent who was guilty of such a practice by smaking the payment of illegal 
gratification. The argument has only ta be set down to be rejected. In paragraph 
5 of the petition the definite averment was that V. K. Reddi had been’ made to 
withdraw his candidature by the first respondent on payment of an illegal gratification 
of Rs. 10,000. » If the payment of Rs. 10,000 amounts to an illegal gratification the 
taint attaches not only to the payer, the first respondent but also to the payee, V. K. 
Reddi. = 
-O The second point urged was that the learned Chief Justice’s view in regard to 
the power of condonation of delay: in impleading V. K:-Reddi was correct and al- 

he could not give effect to his own view because he felt himself bound by 
‘the decision of Kumarayya, J., we ought to accept the appeal and uphold his 
view. This argument was opea as follows. An election petition was in 
essence an application to the High Court for the purpose of the Indian Limitation ~ 
Act and as such section 29 ae the Act of 1963,was applicable to such petitions 
drawing in its chain the applicability of section 5 of Act giving the Court the 
power to admit the same iF it was satisfied that ane Peer had sufficient cause 
for not preferring the application within the prescribed period of limitation. 

-The Act as it now stands provides by sei tion- 88-A that the Court having juris- 
diction to try an election petition shall be the High Gourt. Under section 81 (1) 
‘Can election petition calling in question any election may be presented on one or 
more ‘of the grounds specified in sub-section (1) of section 100 and section 101 to 
the High Gourt by any candidate at such election or any elector within forty-five 
days, but not earlier than, the date of election of the returnéd candidate...... 3 

Section 82 runs as follows :— . ; 


. “ A petitioner shall join as respondents to his petition— . a 

(a) where the petitioner, in addition to claiming a declaration that the elec- 

‘tion of all or any of the returned candidates is void, claims a further declaration 
that he himself or any other candidate has been duly elected, all the contesting 
candidates other than the petitioner, and where no such further declaration 1s 
claimed, all the returned candidates ; and on 

(b) any other candidate against whom allegations of any corrupt practice 
are’ made in the petition.” 

Section 83 lays -down iéer alia that an election petition shall set forth full parti- 
culars of any corrupt practice that the petitioner alleges, including as full a state- 
ment as possible of the naines of the parties alleged to have committed: such corrupt 
practice and the date and place of the commission of such practice. 

Section 86 (1) provides that : _ ; ok. ve E 

“The High Court shall dismiss an election petition which does not comply with 

the provisions of section 81 or section 82 or section 117. - a 


„F 


` 
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The last mentioned section relates to the giving of security for costs. Sub-section (4) 
of section 86 gives anycandidate not alread a respondent a right to be joined as one 
upon application to the High Court within fourteen days from the date of commence- 
ment of the trial ard subject to any order as to security for costs which may be made. 
Under sub-section (5) : A e S 
“ The Court may, upon such terms as, to costs and otherwise as it may 
deem fit, allow the particulars of any corrupt practice alleged in the petition 
to be amended or amplified in such manner as may in its cpinicn be necessary 
for ensuring a fair and effective trial of the petition, but shall not allow any amend- 
ment of the petition which will have the effect of introducing particulars of a 
-` corrupt practice not previously alleged in the petition.” . i 
Sub-sections (6) and (7) aim at the speedy disposal of the election petitions. Section 
'87 (1) provides that : ak i 
“ Subject to the provisions of this Act and of any rules made thereunder, every 
election petition shall be tried by the High Court, as nearly as may be, in accord- 
ance with the procedure applicable under the Code of Civil Procedure, 1908 to 
the trial of suits.” -  # . 
The proviso to the sub-section gives the High Gourt- discretion to refuse, for 
reasons to be recorded in writing, to examine any witness. Sub-section (2) makes 
the provisions of the Indian Evidence Act applicable in all respects to the trial of an 
election petition. , Section 98 shows the nature of ths order to be made by the 
High Court at the conclusion of the trial of an election petition. Section 99 makes it 
obligatory on the High Court while making an order under section g8 in case 
where any charge is made in the petition of any corrupt practice having been 
committed at the election, to record a finding whethe: any corrupt practice has 
or has not been proved to have been committed at the election and the nature of 
that corrupt practice as also the names of all persons, if any, who have been proved 
at the trial to have been guilty of any corrupt practice and the nature of that practice. 
‘There is a proviso to the section which lays down that a person who is not a party 
to the petition shall not be so named unless he has been given notice to appear before 
scars pei ao mange dd elec a abet In cas he does so, he is further 
given the right to, cross-examine any witness already ekamined by the High Court 
and to give evidence in his defence. 
Entry 72 of List I of the Seventh Schedule vests in Parliament the exclusive 
Pre crag e Near -to elections to Parliament, to the Legislatures of 
tates and to the offices of. President and Vice-President as also tne Election . Gom- 
mission, Under Article 329 (8). 


“ Notwithstanding anything in this Constitution— 
ae La 


(s) : a 
_ (8) no election to either House of Parliament or to the House of either House 
of the islature of a State shall be called inquestion except by an election peti- 


tion presented to such authori and in such manner as may be provided for by 
or under any law made by appropriate Legislature.’ 

In order to.determine whether an election petition launched for the purpose 
of contesting the validity of an election is an application within the meaning of the 
Indian ‘Limitation Act, it is necessary to examine the nature of the rights and liabili- 
ties involved therein and of the provisions of law-which govern such determina- 
tion. The right of citizens to elect tatives of their choice cither to the 
House of the People or to a Legislative ly of a State, the process of election 
Deginning from the notification of general elections and the nomination of candidates 
the general procedure at elections, taking of the U and counting of votes and 
the publication of election results are all matters t with and covered by different 
provisions of the Act. .The right to elect is statutory. and so are all the processes 
connected with the election. There is no element of any common làw right in the 
process of election. Part VI of the Act deals with disputes regarding election: The 
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second chapter of this Part shows how elections may be called in question, which 
Courts have jurisdiction to try election petitions, how-such a petition is to be presen- 


‘ted, who are to be parties to peal ‘aca what are to be the contents of the peti- 


tion as also the relief which may be claimed by the petitioner. The third chapter of 
this Part deals with the trial of election petitions. The first section of this - makes 
it incumbent on the High Court to dismiss an election petition straightaway if it 
does not comply with certain statutory requirements. The next section is a guide 
to the procedure to be adopted by the High Gourt in the trial of an election petition. 
This section docs not equate an election petition with a suit but merely shows that 
subject to the provisions of the Act and of any rules made thereunder, the trial is to 
conform as nearly as possible to the trial of a suit under the Code of Civil Procedure. 
This means that (a) the contestants have a right to file written statements, (b) both 


. parties must di the documents on which they rely ; (c)they must cxamme wit- 


nesses orally, if necessary, to substantiate the charges levelledor the defences raised 
in the petition ; and (d) the evidence to be. adduced must comply with the require- 
ments of the Indian Evidence Act. There are however certain limitions as 
to the ions which may be put toa witness contained in sections 94 and 95; the 
returned candidate has a right to recriminate under the provisions of section 97. 
The High Gourt does rot pass a decree as in the case of a suit but has to make an 
order in terms of section 98 which gives the nature of the orders to be made. The 
High Court has to communicate the substance of its decision to the Election Qom- 


mission and the Speaker or the Chairman as the case may be of the House of the 


People or of the State Legislature. Ohapter IV deals with withdrawal and abate- 
ment of election petitions. Chapter IV-A deals with appeals from the decision ‘of the 
High Court and Chapter V deals with costs and security for costs. 

The above brief analysis is sufficient to show that the trial of an election peti- 
tion is not the same’ thing as the trial of a suit. As was pointed out by this Court 


-in the case of Kamaraja Nadar v. Kunja Thevar!, the provisions of the Act 


e go to show that an election contest is not an action at law or a suit in equity 
but‘is a purely statutory proceeding urknown to the common law......... 7 LPs 


The Qourt alsc emphasised on the peculiar characte: of an election petition 
quoting from the observations of A. Sreenivasan v. Election Tribunal, Madras *. Refer- 
ence was also made to the Tipperary case?, where, Morris, J., said : . i 

E TEE gneve a petition is not a suit betweem-two persons, but is a proceeding 

in which the constitpency itself is the principal party interested.” e. 
i This aspect of an election petition was emphasised again in the case - of Basappa 
v. Apyappa*, where it was held that the provisions of 293, rule 1 of the Code of 
Civil Procdure do not apply to election petitions and it would not be open toa 
petitioner to withdraw or abandon a part’ of his’ claim once an election petition 
was presented to the Election Commission. 

Even though section 87 (1) of the Act lays down that the procedure applicable 
to the trial of an election petition’shall be like that of- the trial of suit, the itself 
makes important provisions of the Code inapplicable to- the trial ofan election peti- 
tion. Under Order 6, rule 17, Civil Procedure Gode, a Gourt of law trying the suit 
has very wide powers in the matter of allowing amendment of pleadings and all 
amendments which will aid the Court in disposing of the matters in dispute between 
the parties are as a rule allowed subject to the law of limitation. But section 86 (5) 
of the A ees for restrictions on the power of the High Court to allow amend- 
ments> High Gourt is not to allow the amendment ofa petition which will have 
the effect of introducing particulars of a corrupt practice not previously alleged in 
the petition. With regard to the addition of parties which is possible in the case, of a 
suit under the provisions of Order:1, 1ule 10, subject to the added party’s right 
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to contend that the suit as against him was barred by limitation when he was implead- 
ed, no addition of i apes is possible in the case of an election petition except under 
the provisions of (4) of section 86. Section 82 shows who are necessary 
parties to an election petition which must be filed within 45 days from the date of 
election as laid down in section 81. Under section 86 (1) it is incumbent on the 
High Gourt to dismiss an election petition which does no comply with the provisions 
of secticn 81 or section 82. Agam the High Gourt must dismiss an election petition 
if security for costs be not given in terms of section 117 of the Act. 


It is well settled that amendments to a petition in a civil proceeding and the 
addition of parties to such a proceeding are generally possible subject to the law 
of limitation. But an election petition stands on a different footing. ‘The trial 
of such a petition and the powers of the Court in r.spect thereof are all circum- 
scribed by the Act. The Indian Limitation Act of 1963 is an Act to consolidate . 
and amend the law of limitation of suits and other proceedings and for purposes 
connected therewith. The provisions of this Act will apply to all civil poceedings 
and some special criminal proceedings which can be taken in a Court of law unless- 
the application thereof has been excluded by any enactment: the extent of such 
application is governed by section 29 (2) of the Limitation Act. In our opinion 
however the Limitation Act ¿annot apply to proceedings like an election petition 
inasmuch as the Representation of the People Act is a complete and self-contained 
code which does not admit of the introduction of the principles or the provision 
of law contained in the Indian Limitation Act. 


Before the recent amendment of the Representation of the People Act, election 
petitions had to be presented to the Election Commission and it was the Com- 
mission which was empowered under section 85 to dismiss the petition if the then 
provisions of section 81, section 83 and section 117 were not complied with. It 
is only when the petition was not so dismissed that the Election Commission had 
to appoint an Election Tribunal for the trial of the petition. pat ete ane: 
the Gommission had power to admit a petition presented after the 
if it was satisfied hae here wae sufficient cause for the failure. oe pood of 
the Act of 1951 empowered the Tribunal to dismiss an election petition even if 
it had not been so dismissed by the Election Commission. 

The Act as amended in 1966 gives the jurisdiction to try an decion Seino 
to the High Court of a State. The provision for appeal in section 116-A was 
introduced in the Act for the first time in 1956 providing for an appeal from every 
order of the Tribunal under section 98 or section 99 to the High Court of the State 
in which the Tribunal was situate. By sub-section (2) of section 116-A of the Act 
as amended in 1956 the High Court was, subject to the provisions of the Act, to 
have the same powers, jurisdiction and authority and was to follow the same pro- 
cedure with respect to an appeal under this Chapter (Chapter IV-A) as if the appeal 
were an appeal from an original decree passed by a Court situate within the local limits 
of its civil appellate jurisdiction. Sub-section (3) fired the time Limit for filing 
the appeal to a period of go days from the date of the order complained of. The 
proviso to this sub-section gave the High Oourt discretion to entertain an appeal 
after the expiry of the period of 30 days if it was satisfied that the appellant had 
sufficient cause for not preferring the appeal within such period. This section was 
amended again in I and section 116-A (1) now provides for an appeal from 
an order o eee he ee Court 
Ga Gee question (wheher of law or Gack ) of the new section is on 
the same lines as the old sub-section (3) excep that Supreme Gourt has been 
substituted for the High Court and High Oourt for the Tribunal in the old 
section. 

While the Act of 1956 was in force this Gourt had to go into the question 
ee ee plicable to 
preferred to the High Court from an order of the Tribunal. In 

v. Kkubchand Baghel?, he mala quano belore this Gore wa ahcer Toe 
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the purpose of computing the period of go days ibed under section 116-A (8) 
of the Act, the provisions of section 12 of the Limitation Act could be invoked. 
The High Court had proceeded on the basis that section 29 (2) applied to the case 
of appeals under section 116-A of the Act and on that basis had he that the appeal 
was within time if it was computed after making the deductions permitted by section 
12 of the Limitation Act. There was-a good deal of discussion in the case about 
the scope and extent of section 29 (2).’ We are not concerned with that in the 
present appeal. According to the learned Chief Justice and Ayyangar, J. 


“ even on the narrowest construction of the words ‘ different from those pres- 
cribed therefor in the First Sch: dule’ cccurring in the opening part of section 2 
(2), the exclusion of time prvidid for by Article 12 of the Limitation Act wo 
be permissible in computing the period of limitation for filing the appeal to the 
High Gourt........--+-e08: ? l a. 


Subba Rao, J. (as-he then was) took the view that section 116-A did not provide 
an exhaustive and exclusive code of limitation and did not exclude the general 
provisions of the Limitation Act. The majority vicw was that though the right of 
appeal was conferred by section 116-A of the Act of 1951 it was still an appeal under 
the Code of Civil procedure and to attract Article 156 of the First Schedule to the 
Limitation Act, it was not necessary for an appe to be an appeal undcr the Code 
of Civil Proa dure in that the right to prefer appeal should be conferred by the 
ssid Gode. In our vicw, sub-section (2) of section 116-A empowered the High 
Court to treat an appeal under that section presentcd to it as if it were an ap 
from an original ducree passed by a Court within the local limits of its civil appellate 
. jurisdiction. Consequently, the jwi diction, powers and authority of the High 
Court would be the same as in an appeal fcm an original decree of a lower Court. 
In other words, in entertaining the appcal and dirposing of it the High Court could 
exercise the same powers as were available to it in an a from a decree of a 
lower Court. To such an appeal the powers of the High Court under section 12 
of the Limitation Act would necessarily be attracted. , 


Mr. Ram Reddy attemptco. to press that decision into service in the appeal 
before us. In our view, the situation now obtaining in an appcal to this Court 
from an order of the High Court is entirely diffrent There is no section in. the 
Act as it now stands which equates an order madc by the High Court under section 
98 or section 99 toa decree passcd by a civil Court subordinate ‘to the High Court. 
An appeal being a creature of a statute the rights conferred on the ap t must 
be found within the four corners of the Act. Sub-section (2) of the presert section 
116-A expressly gives this Court the discretion and authority to entertain an a 
after the expiry of the period of thirty deys. Sis ain i boriever es to ir Ndi 
Court to entertain an election petition which does not comply with the provisions 
of section 81, section 82 or section 117. i 


It was argued that if a petition were to be thrown out merely because a neces 
sary party had not been join: d within the period of 45 days no enquiry into the 
corrupt practices ‘alleged to have been committed at certain elections would be 
possible This is howcver a matter which can be set right only by the Legislature. 
It is worthy of note that although the Act has been amended on several occasions, 
a provision like'section 86 (1)°as it now stands has always been on the statute book 
but whereas in the Act of 1951 the discretion was given to the Election Commission 
to entertain a petition beyond the period fixed if it-was satisfied as to the cause for 
delay no such saving clause is to be found now ‘The Legislature in'its wirdom has 
made the observance of certain formalities and provisions obligatory and failure 
in that respect can only be visited with a dismissal of the petition. ar a 

It is to be noted however that even though the Indian Limitation Act, 1963, 
-does not apply to an election petition provisions like sections 9 and 10 of the Geateral 
Clauses Act, 1897 providing for computation of time which are in pari materia with 
acctions 12 (1) and 4 of the Limitation Act would apply to such a petition. 
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The last submission of Gounsel for the appellants was that the failure to implead_ 
V. K. Reddi did not make the election petition liable to dismissal under section 86: 
(1). It was argued that after V. K. Reddi had withdrawn from contest he was no 
longer a candidate within the meaning of section 79 (b) or 82 (b) ‘of the Act. In. 
our opmion it is not open to him to argue that point in view of the decision of this 
Court in Her Swarap v. Brij Bhushan}, It is to be noted that this decision does not 
stand by itself. In Mohan Singh v. Bhamvarlal®, an attempt was made to get the. 
election petition dismissed tn limine on the ground that one of the candidates at the 
election, namely, Himmat Singh, against whom allegations of corrupt practice: 
were made in regard to withdrawal of his candidature was not jomcd as a respon-- 
dent. It was held by this Court that a mere offer to help in getting employment 
was not an offir of gratification within the meaning of section 123 (1) (B) of the- 
Act. The Gourt however observed: 


“ If therefore the petition contained any imputation of corrupt practice made 
against Himmat Smgh, it could not be regarded as properly constituted unless 
he was impleadcd as a respondent, for by the definition of * candidate ’in section 79- 

b), the expression ‘ any other candidate ’ in section 82 (b) must include a j- 
te who had withdrawn his candidature.” (see at p. 18). : 
Reference may also be made to Amis Lal v. Henna Mal’. 


It was however sought to be argued that section 99 enjomed upon the High. 
Court to name all persons who had been proved at the trial to have been guilty 
of any corrupt practice and where such a perron was not a party to the petition, 
he was not to be so named unless he had been given notice to appeal before the 
High Court and asked to show cause why he chould not be £o namcd and if he chose 
to appear, he was to be given an opportunity of cross-examining any witness already 
examincd by the High Court and of calling evidence in his own dcfince and of” 
being heard. This provision, to our mind, only enjoins upon the High Court to. 
give an opportunity to a person tought to be held guilty of a corrupt practice if he 
was not a party to the petition, but it does not apply to a perzon who is a necessary 
party thereto. An obvious case for the use of powers under section 99 would be 
that of an agent guilty of commission of a corrupt practice with the consent of the 
candidate. Such a perron would not be a necessary party to the petition but he 
must have an opportunity of showing cause and of being heard before the High. 
Court can name him as guilty of a corrupt practice while making an order under- 

In our opinion, the appeal has no merits and must be dismissed with costs. 

§.V.J. Appeal dismissed. 
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‘THE SUPREME COURT OF INDIJA. l 


E (Civil Appellate Jurisdiction.) 
PRESENT :—J. C. SHAH, V. RAMASWAMI AND A. N. Grover, JJ. 
V. D. M. Rm. M. Rm. Muthiah Chettiar - . .. Appellant* 
i y. p = i - mee 
Commissioner of Inoome-tax, Madr .. Respondent. 


Income-tax Act (XI of 1922), sections 16 (3) (a) (il), 22 (2),-22 (5), 34 (1) (a), 
34 (1) (b) and 40—Return of income— l-—Partnership particulars—Non- 
disclosure of share incomes of wife and minor children— Whether amounts to failure to 
disclose “ necessary” information—Validity of reassessment heycra fetr.yecis. 


Inclusion of share incomes of wife and minor children—Duty of the Income-tax — 
. No- obligation on the taxpayer—Minor assessment on minor— Whether 
bars of minor’s share income in father’s assessment. ; 


_ ` The assessee was a partner in a firm to the benefits of which his three minor 
sons had been admitted. For the assessment years 1952-53, 1953-54 and 1954- 
55 the assessee returned, among other income, his share income from ` the firm. 
The assessoe, however, omitted to disclose in his returns the share incomes 
of his three minor sons. In Part III of the Form of Return the assessee 
disclosed the shares of the other partners and the minors in the firm, but did 
not disclose the relationship of the minors as ‘his soñs. -`The Income-tax Officer 
initially made assessmsnts, merely on-the basis of the assessee’s -returns for the 
three years in question. The minors’ represented by their’ mother as 
guardian had also filed with ths same Income-tax Officer their individual returns 
disclosing their respective share incomes from the firm for thesame three assess- 

_ment years.” The Income-tax Officer, acting on these returns, made ‘separate 
assessments on the minors. 


_ Later, however, the .Officer initiated proceedings against the assessee under 
section 34 (1) (a) of the Indian Income-tax Act, 1922 for the assessmesit years. 
1952-53 and 1953-34 and under section 34 (1) (b) for the assessment year 1954 
55, on the score that the minors’ share’ incomes. which had to be included in the 

- asseasee’s total income under section 16 (3) (a) (ii) of ths Act had escaped assess- 

“ment. The Officer held that the information furnished by the assessee in his 
returns was not full in the sense that he had not stated that the minors were his 
song, which information came to the Officer’s possession only later. The Officer 
accordingly, made reassessments including the minors’ share incomes in the 
assessee’s total income for all the three years. ae 

The assesses Pa against the assessments on two grounds: (/) that the 
Teagseasments under section 34 were not valid and (H) that the direct assessments 
already made on the minors ‘precluded the clubbing of their share incomes in 
the hands of the assessee under section 16 (3) (a) (ii). Both the contentions were 
rejected in appeal. The Tribunal held that section 34 (1) (a) was properly 
invoked for 1952-53 and 1953-54 and the reassessment under section 34 (1) (b) 
‘was made on information received. On a case stated by the Tribunal at' the 
assessco’s instance, the High Court answered both the questions against. the 
assessee. On further appeal to the Supreme Court, 

Held, that the notice of reassessment for 1954-55 under section 34 (1)' (b) of 
the Income-tax Act, 1922 was competently issued by ‘the Income-tax Officer 
against the assessee and there was no basis for the argument thatithe Officet had 
only changed the opinion in reopening: the assessment. 

As for 1952-53 and: 1953-54; the reassessments made under section 34 (1) (a) 
was not valid in law. í 


-_ — ~~ .- wee ew le P - a- 


` © C. As. Nos. 1457 to 1459 of 1968.. ` 14th February, 1969." 
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The assessee is bound to disclose under section 22 (5) the names and addresses 
of his partners, if any, eńgaged in business, profession or vocation, together 
with the location and style of the principal place and branches thereof and the 
extent of the shares of all such partners in the profits of the business, profession 
or vocation and any branches thereof. But the assessee was not required, in 
making the return, to disclose that any income was received by his wife or minor 
child admitted to the benefits of partnership of a firm of which he was a partner. 


Assuming that there were instructions. in the Forms of Return in the relevant 
| yoars instructing the assegsee to disclose the income received by his wife and’ 
minor children from.a firm of which the assessee was a partner, in the absence of 
any head under which the income of the wife or minor children could be shown, 
by not showing that income.the taxpayer cannet be deemed to have failed or 
omitted to disclose fully and truly all material facts necessary for his assessment. 


Section 16 (3) imposes an oblgation upon the Income-tax Officer.to’¢ompute 
the total income of any individual for the p e of assessment by including 
the items of income set out in clauses (a) (i) to (iv) and (b), but thereby no‘obliga- 
gation is imposed upon the taxpayer to disclose the income liable to be included 
in his assessment under section 16 (3). ` 

Section 34 (1) (a) sets out the conditions in which the power may bo exercised 
by the Income-tax Officer; it did not give rise-to`an obligation on the part of 
the taxpayer to disclose information which enabled the Income-tax Officer to 
exercise the power under'section 16 (3) (a) (#). : 

Also held: that the inclusion of the share income of the minor inthe hands 
of tho assessee by invoking section 16 (3) of the Act is valid inlaw notwith- 
standing that an assessment is made on the minor represented by his guardian. 

Appeals from the Judgment and Order, dated the 2ist August, 1964, of the 

Madras High Court in T.C. No. 75 of. 1962 (Reference No. 50 of 1962)*. ; 


M. C. Chagla, Senior, Advocate (T. A. Ramachandran, Advocate, with ‘him), 
for Appellant (in all the Appeals). l 

S.K. Alyar and B.D. Sharma, Advocates, for Respondent (In all the Appeals). 

The Judgment of the Court was delivered by ` | i 

Shah, J—Ramanathan Chettiar, his son Muthiah Chettiar—called hereinafter 
for the sake of brevity, Muthiah—and Ramanathan, Annamalai and Alagappañ, 
sons of Muthiah, constituted a Hindw undivided family.. The family owned a 35th 
share in M.RM.S. Firm, Seramban in Malaya. The firm was assessed under the 
Indian Income-tax Act, 1922, inthe status of a firm resident within the taxable terri- 
tories. On 16th September, 1950, Muthiah separated from the family taking his 
1/5th share in the M.RM.S. Firm. On 13th April, 1951 the status of the family 
became completely disrupted and the three sons of. Muthiah took in equal shares 
the remaining 2/5th share—the grandfather Ramanathan taking no share in the 
M. RM.S. Firm. =i TENE , i 

For the assesment 1952-53 Muthiah submitted a return of his income as 
an individual and stated under the. head business income “ Kindly ascertain his 
{assossee’s) share of profit and remittances from the Income-tax Officer, Second 
Additional Circle—I, Karaigudi, in’ F. No.” 6098-m/1952-53.”” In Part ‘ITI of the 
return Muthiah supplied the following information about his partners : 





‘Name and address åf the firm. - . Name of each partner including assessee. Share. 

Messrs. R. RM. 3. Firm |! =" 1. : Assesseo (Muthiah Chettiar) 60/303 

Seramban, F.M.S. 9. -> 2}? VD.M RM. M. RM.M: Rama-' 40/303 

a rte p da an nathan Chettiar-(minor) 5 ‘ca 

= “++ 8 o 23) VD. ML RM. M RN. M. 40/303 
Alagap 


pan Chettiar (minor). 
AŠ S5 LTR: 147.. 


-_ 
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4. VD. M. RM. M. RM. M. Annamalai 40/303 


Chettiar (minor). 
5. C.P.R. 60/303 
6. MSS. 60/303 
7. Charity. i 3/303. 


For tho assessment year 1953-54 in column 3 in section B of the return Muthiah 
stated: ‘‘ Kindly ascertain the remittances from the Income-tax Officer, Fifth 
Additional, Karaikudi in F. No. 6098-m.” and at page 3 of the return in column 
3 of section F, it was stated: ; 

+ A scence has 60/303 share in Messrs. R. RM. S. Joint Seramban (Malaya). Kindiy asorta 
share of profit or loss from the Income-tax Officer, Fifth Additional, in F. No. 6098.’” 

- In Part ITI of the return he set out the names of the partners as were mentioned 
in the return for 1952-53. Against the names of Ramanathan Chettiar, Alagappan 
Chettiar and Annamalai Chettiar it was not disclosed that they were minors. 

- For the assesment year 1954-55 at the foot of page 1 of the return Muthiah 
stated: l - i. 
"The asscesce has a remittance of Rs. 6,188-12-0, from R. RM. S. Firm. Seramban. His 
share of incomes may be takèn from the firm's file.” he = mA 
and in Part III the names of seven ela as inentioned in 1952-53 returh were 
set out—Ramanathan, Alagappan, lai were not shown as minors. © ` 
“| Ramanathan, ‘Alagappan and Annamalai—the three minor sons of Muthiah 
represented by their mother and guardian also filed returns of thoit respective income 
for the yoars 1952-53, 1953-54 and 1954-55 and disclosed therein their shares in 
the profit from the 2/Sth share inthe M. RM.S. Firm. ~.. 0 t'n. . 

For the assessment years 1952-53, 1953-54, and 1954-55 the Income-tax Officer 
completed the assessments separately on the firm, on Muthiah as an individual and 
on the three minors represented by their mother and guardian. Muthiah was 
assessed in I of his share inthe income of the firm and from other sources. 
In his returns Muthiah had not disclosed the shares received by his minor sons and 
the Income-tax Officer djd not-in making the assessments include shares of the 
minors from the firm under section 16-(3) (a) (E) of the Indian Income-tax Act, 
1922. The Income-tax ,Officer issued notices of re-assexsment to Muthiah under 
section 34 (1) (a) of the Income-tax Act, 1922, for the years, 1952-53 and 1953-54 
and under section 34 (1) () for the year 1954-55. Muthiah filed returns under 
protest declaring the same income as originally assessed. - In the view of the Income- 
tax Officer, Muthiah had not furnished in Part ITI, clause-(c) of the return full facts 
regarding the other parties and in column 2 he had merely disclosed that Ramana- 
than, Alagappan and Annamalai were minors: ‘that “infomation was not full 
in the sense that he had not stated that they were minor sons” of Muthiah. Accord- 
` ingly the Income-tax Officer held that the income of the sons of Muthiah which 
should have been included under.section 16'(3) (a) (#) of the Income-tax Act had 
escaped assessment in Muthiah’s hands and he’ brought that income to tax. 


The Appellate Assistant Commissioney confirmed the ordér made by.the Income- 
tax Officer. In appeal to the Tribunal it was contended by Muthiah that he 
had fully and truly disclosed all the particulars he was required to disclose in the 
returns of his income for the three years In LERE and “‘ section 34 (1)- (a) had no 
application to the assessment years 1952-53 and 1953-54 and for- 1954-55 the re- 
opening was based only on a change of opinion.” Muthiah . also contended that 
section 40 of the Income-tax Act was mandatory and since the Income-tax Officer 
had made separate assessments on the minors represented by their mother, no 
further assessment under section 16-(3) could be made, the two sections being 
mutually exclusive. . , ae 

The Tribunal observed that for- the firsttwo years section 34 (1) (a) applied, 
that in respect of the year 1954-55 there was no change of opinion but the assess- 


; tation of total income ; it enacted : 
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ment was made on information received within the meaning of section 34 (1) (b) 
of the Income-tax Act and that separate assessment of the minors did not stop the 
Income-tax Officer from assessing the income received by the minor sons in the 
hands of Muthiah. The Appellate Tribunal accordingly confirmed the order of 
the Appellate Assistant Commissioner. 


At the in8tahce of Muthiah-the following questions were referred to the High 
Court of Madras: l 
“(i Whether on the facts and in the circumstances of the case, the Te-assessment made on 
the asseasee under section 34 of the Act ls valid in law for 1952-53 to 1954-55 ? 
H) Whetber on the facts and in the circumstances of the case, the incłusion of the share 


( 
income of the minor in the hands of the assessco by invoking the provisions of section 16 (3) of the 
Act is valid in-law notwithstanding that an assessment is made on the minor represented by his 
guardian.” 


The answer to the second question must, iri view of the recent judgment of 
this Court in C. R. Nagappa v. The Commissioner of Income-tax, Mysore t, be in the 
affirmative. ~ =. 

In.considering the first question it is necessary to refer to certain provisions of 
the Incéme-tax Act, 1922. By section 3 the total-income of the previous year of 
every individual, Hindu undivided family, company and local authority, and of 
every firm and other asso¢jation of persons or the partners of the firm or the members 
of the association individually, was charged to tax for that year in_accordance with, 
and subject to the provisions of the Act at any rate or rates prescribed by the Finance 
Act. ‘Total income ” was defined in section 2 (15) as meaning ‘total amount 


. of income; profits and gains referred to in sub-section (1) of section 4 computed. 


in the manner. laid down in this Act.’ Section 4 (1) set out the method of compu- 
' of P 
Te Subject to the provisions of this Act, the total iricome of any previous year ‘of any 
deface incladea cca oa ans gains from whatever source derived which— 
. (a) are received.or are deemed to be received in the taxable territories in such year by or 
on behalf of such persop, or, , Arie E Ue a TN na 
(b) if such person is realdent in the taxable territories during such year,— 


he aes (i)-accrub or arise or sire deemed to accrue or arise to him in the taxable territories during. 


such year, or 
+ h * ; . $n 


‘Section 22 by sub-section (1) required the Incorhe-tax Officer to give notice 
by publication in the press in the prescribed manner, requiring every persoh whose 
total income during the previous year exceeds the’ maximum exempt from tax, to 
furnish a return in the prescribed form setting forth his total income. Sub-section 
(2) authorised the Income-tax Officer to serve a notice upon a person whose income 
in the opinion of the Income-tax Officer exceeded the minimum fres from tax. 
Section 23 dealt with the assessment. It conferred power upon the Income-tax 
Officer to assess the total income of the assessee and to determine the sum payable 
by him on tho basis of such return, submitted by him. Rule 19 framiad 4 under 
section 59 of the Income-tax Act, 1922, required the assessee to make a return im 
the. form prescribed thereunder, and in Form A applicable to an individual ‘Or a 
Hindu undivided family or an association of i eal there was no clause which 
required disclosure of income of any person o than the income of the assessee, 
which was liable to be included in his totalincome. The Actand the Rules accord- 
ingly imposed no obligation upon the assesseo to disclose to the Income-tax Officer 
in his return information relating to income of any other person by law taxable 
In his hands. 7 

. But section 16, sub-section (3 provided that in computing the total income of 
any individual for the purpose of assessment there shall be tmcluded tho, classes. 
of income mentioned in clauses (a) and (b). Sub-section (3) (a) (HD) in so far as it is 
material, provided: er 


a a 


1. (1969) 2 LTJ. 347 : (1969) 73 LTR. 626. 
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s5 “ In computing the total income of any. individual for the purpose of assessment, there shall be 
neluded— * ee ee oe, i E ee oo 
“(a} ‘so much of the Lncoins of a wifo or minor child of such individual as arises directly or 


E I i ' - |‘ oo 
jv of A ee yoga a oa ae ne ee ee a oie i a 
(i) i B arar a ae gee, E e 
s di) from the admission of the minor to the benefits of partnership įg a | of which such 
~ 4ndividual is a partner.” - e cae 
_ _. The asgessec was bound to discloge under section 22 (5) the names and addresses 
of his partners, if any, engaged. in business, profession. or vocation together . with 
_location,and style of.the principal place, A: d . branches thereof and the extent 


L] 


shares of all such partners:in the profits: of the: business, profession or vocation and 
„any ‘branches thereof, but the.assessee was noť'required, in making a return to dis- 
close that any income was received by his wife or minor child admitted to the benefits 
of partnership of a fitm of which he.wasa partner; °° 0% o0 oe 
“Counsel for the Commissioner contended that in the forms of returns prescribed 
in the ‘“* Notes of Guidance ” for drawing up the return were printed, and there 
the assesses was ihformed'that’ he had to disclose the income received by'his wife 
and minor children from‘a'fitm ‘of which: ‘the-assessee-was a partner: Counsel 
thas however not placed before the.Court the forms of return!in'vogue in the relevant 
-year of assessment:.' In the Incomo-tax Manual: ‘published under’ the authority 
of the. Central Government-in 1945 under'clatse (3) printed at'page 185 the asdeasce 
ig advised to include in the return; under the appropriate head, certain classes of 
income’ which are-liable to be included in the-assessment of an individual under 
„section 16, and income ‘liable’ to be’ taxed: under sections 41D, 44-E and 44-F. 
This instruction was repeated in the Manual Parts 1I and III at pages 344 and 345 
in the 10th Edition published in 1950. But in the 11th Edition of the Manual 
published in 1954 no such instructions were printed. About,the date on which the 
+ structions were deleted. Counsel for the: Commissioner was unable to give any 


his assessment. Section 16 (3) imposes an ie sete upon the Income-tax Officer 
ato compute the total income of any. individua for. the p 
‘including the items of income set out in clauses. (a), (D to (iv) and (b), but thereby 
‘no obligation is imposed upon the taxpayer to disclose the income liable to be 
“ncluded in his assessment, under section.16 (3). For failing or omitting to disclose 
-that income, proceedings for, reassessment cannot therefore be commenced under 
-section 34 (1) (a)., Section 22 (5) required ‘the assesseo to furnish particulars- of 
the names and shares of his partners, but imposed no obligation to mention, or set 
„out the income of the nature mentioned in section 16 (3). In the relevant years 
-there was no head in the form under which income liable to be assessed to tax under 
‘gection 16 (3) (a) and (b) could be disclosed. - e 


We are in the circumstances unable to agree with the High Court that section 34 
‘{mposed an obligation upon tho assessee to disclose all income includible in his 
assessment by reason of section 16 (3) (a) (#). Section 34 (1) (a) sets out the condi- 
-tions in which the power may be’ exercised; it ‘did not give riso to an obligation to 
-disclose information which enabled the income-tax Officer to exercise the power 
- under section 16 (3) (a) (ii), nor had the use of the expression “necessary for his 
‘assessment ” in section 34 (1) (a) that effect. 

| The High Court did not consider the question whether in the year 1954-55 
-the notice under section 34 (1) b) was properly issued against Muthiah. Tho 
-Tribunal in their Judgment observed: > 0 t 7 "age ee 

_“"There is no basis for the argument that the Income-tax Officer . changed 
-and re-opened the assessment.” .-, ,- aia dii 


Jı “4 
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Wo agree with that, view. The order of. re-assessment wás made well within 
four years from the date of the last day, of the year of assessment 1954-55. The 
notice was therefore competently issued by the In¢ome-tax Officer. 


The order passed by the High Court, insofar as it relates to the years 1952-53 
and 1953-54 is set aside and the answer in the n egative is recorded. Hor the year 
1954-55 the answer recorded by the High Court ts confirmed. There will be no 
order as to costs throughout. 


V.Be 7 ee — '"— ` Ordered accordingly. 
THE SUPREME , COURT OF INDIA, E 4 
(Civil Appellate Jurisdiction.) 


Present :—S. M. Saar, R. S. BAGHAWAT AND V. RAMASWAMI, JJ. 
K. R. Chinna Krishna Chettiar ` 5 * ie Appellant® `` 
D. 
Sri Ambal & Co. and another i 7 + es Respondents. 


Trads and Merchandise Marks Act (XLII of 1958), sections 2 (j) and section 12 (1)— 
Registration ‘of trade mark—‘ Andal’ and ‘ al —Decaptioely similar in sound— 
Ocular Comparison not always the decisive test. ` 


Constitution of India (1950), Articles 136—Appeal by Special Leaie—Goncirrent fading of 
Court below—Onus on appellant to show that the finding is erroneous. 


There can be no doubt that the word ‘ Ambal’ is an esscntial fava of the 
" trade marks. The common “Sri* is the subsidiary'part’ of the two words 

‘** Ambal ” is the more distinctive and fixes we in the pecoleeon of an average 
buyer with imperfect recollection. - 


It is for the Court to decide the question on‘a comparison of the competing 

_ marks as a whole and their distinctive and essential features. If the proposed 

mark is used in a normal and fair manner the mark would come to be mown by 

its distinguishing feature ‘‘ Andal ”. “There is a striking similarity and affinity 

of sound between the words “ Andal ” and “ Ambal ” (held, there is real ‘danger 
of confusion between the two marks.). 


There is no evidence of actual confusion, but that might be due to the fact that the 
appellant’s trade is not of lang standing. ‘There is no visual resemblance between 
the two marks, but ocular comparison is not always the decisive test. The 
resemblance between the two marks must be considered with reference to the ear- 
as well as the eye. Held, there is a close affinity of sound between Ambal and Andal. 
The distinguishing feature of the respondents mark is Ambal while that of the- 
Appellants mark is Andal. The two words are deceptively similar in sound. 


The name Andal does not cease to be deceptively similar because itis used in- 
conjunction with a pictorial device. 


The Hindus in the south of India may be well aware that the word AmbaF 
and Andal represent the names of two distinct goddesses. But the respondent’s 
customers are not-confined to Hindus alone. Many of their customers are 
Christians, Parsis, Muslims and persons of other religious denominations. More~ 

` over, their business is not confined to south of India. The customers who are. 
not Hindus or who do not belong to the south of India may not know the difference- 
between the words Andal and Ambal. The words have no direct reference to 
the character and quality of snuff. The customer who use the respondent’s 
goods will have recollection that they are known by the word Ambal. They may 

_ also have a vague recollection of the portrait of a benign goddess used in connec-- 
tion with the mark. They are not likely to remember the fine distinctions between. 
a Vaishnavite goddess and.a Shivaite diety. 





*C.A. No. 749 of 1966, : 14th April, 1969. 
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Tho Registrar has expert knowledge of such matters and his decision should not 
be'lightly disturbed. But ‘both the ‘Courts have found'that'hg was clëarly wrong .. 
and held that there ida deceptive similarity between the two marks. In an appeal’ 
under Article 136‘of the Constitution, the onus is upori-the’ appellant to show 
that the concurrent finding of the Courts:below is erroneous.. The‘appellant must 
satisfy the Gourt that the conditions of section 12 (1)"have beva satisfied.. If those » 
conditions are-not satisfied his mark cannot. be registered.’ or aa ie 


~ 


Appeal by Special Leave from the Judgment and Order, dated the 2Ist Novem- l 
ber, 1962 ofthe’ Madras High Court in Letters Patent Appeal No. 57 of 1962. 

A. K. Sen, Senior Advocate, (K. -Faparam-and: R. Thiagarajan, Advocates, 
with him), for Appellant. tn g ants - 


M. C. Chagla,Senior Advocate (N. R. Anand- and M.P. Rao, Advocates, 
and O. C. Mather, Advocate of M/s. J. B. Dadachanji & Co., with him), for Res- 
pondent No. 1. `` O gre. an eh 


The Judgment of the Court was delivered by 


Backqwat, F.—The appellant is the sole proprietor of a trading concern known as 
Radha and Co. The respondents Ambal Go., are a partnership firm. The 
respondents as also the appellant are manufacturers and dealers in snuff carrying 
on business at Madras and having business activities inside and outside the State of 
Madras. On 10th March, 1958 the appellant filed application No. 183961 for 
registration of a trade mark in class 34 in respect of “‘ snuff manufactured in Madras”. 
‘The respondents filed a notice of opposition. The main ground of opposition was 
that the proposed mark was deceptively similar to their registered trade marks. 
‘The respondents were the proprietors of the registered marks Nos. 126808 and 146291 
Trade mark No. 126808 consists of a label containing a device of a Goddess Sri Ambal 
seated on a globe floating on water enclosed in a circular frame with the legend 
“Sri Ambal parimala snuff” at the top of the label, and the name and address 
“Sri Ambal and Co., Madras” at the bottom. Trade mark No. 146291 consists 
of the expresion “‘Sri Ambal”. The mark of which* the appellant seeks registra- 
tion consists of a label containing three panels. The first and the third panels 
contain in Tamil, Devanagiri; Telugu dnd Kannada the equivalents of the words 
4‘ Sri Andal Madras Snuff”. The centre p&nel contains the picture of Goddess 
Sri Andal and the legend, ‘Sri Andal”. . ` . 


Sri Andal and Sri Ambal are separate divinities. Sri Andal was a Vaishnavite 
-woman saint of Srivilliputur village and. was deified because of her union with 
‘Lord Ranganatha. Sri Ambal is the consort of Siva or Maheshwara. 


The respondents have been in the snuff business for several decades and have 
-used the word Ambal as part of their work for more than half a century. The 
-question in issue is whether the proposed mark is deceptively similar to the res- 
-pondents’ marks. ‘‘ Mark ” as defined in section 2 (J) of the Trade and Merchan- 
«dise Marks Act, 1958 includes “a device, brand, heading, label, ticket, name, sig- 
nature, word, letter or numeral or any combination thereof.” | Section 12 (i) 
‘provides that “‘ save as provided in sub-section (3), no trade mark shall be registered 
in respect of any goods or description of goods which is identical with or deceptively 
similar to a trade mark which is already registered in the name of a different pro- 
prietor in respect of the same goods or description of goods.” The Registrar of 
“Trade of Marks observed :— 


- 


“ In a composite mark the distinctive words, appearing on it play an important 
part. Words always talk more than devices, because it is generally by the word 
-part of a composite mark that orders will be given, Apart from that, the oppo- 
nents have a registered mark consisting of the expression Sri Ambal I have, 
therefore, to determine whether the expression Sri Andal, is deceptively similar. 
to. Sri Ambal 3) 
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He held : ' ; M. 

“the sound of “ Ambal ” does not so nearly resemble the sound of “Andal ”: 
in spite of certain letter, being common to both the marks, as to be likely to cause 
confusion or deception among a substantial number of persons.” 

n The respondents filed an appeal in the Madras High Court. Jagadishan, J. 
observed : s l = i 

“Tt is settled law that a trade mark comprehends not merely the picture design 
or symbol but also its descriptive name. A copy or colourable imitation of the 
name, would constitute an infringement of thé mark containing the name. No- 
body can abstract the name or use a phoneti uivalent of it and escape the 
charge of piracy of the mark pleading that the visual aspect of his mark is different 
from the mark of the person opposing its registration,” | 

He held :— a . ; 

“The words, ‘Ambal and Andal, have such great phonetic similarity that they 
are undistinguishable having the same sound and pronounciation. In whatever 
way they are uttered or spoken slowly or quickly, porfectly or imperfectly, meti- 
culously or carelessly and whoever utters them, a foreigner or a native of India, 
wherever they are uttered in the noisy market place or in a calm and secluded area, 
over the phone or in person thi danger of confusion between the two phonetically 
allied names is imminent and unavoidable.” 

Accordingly, he allowed the appeal and dismissed the appellant’s application for 
Tegistration of the trade mark. The appellant filed a letters patent appeal. The 
Divisional Bench of the High Court dismissed the.appeal. The learned Registrar 
and the two Courts below concurrently found that the appellant failed to prove 
honest concurrent use so as to bring his case within section 12 (3). The present 
appeal has been filed by the appellant after obtaining Special Leave. 

The Registrar was of the view that the appellant’s mark was not deceptively 
similar to the respondent’s trade marks. He has expert knowledge of such matters 
and his decision should not be lightly disturbed. But both the Courts have found 
that he was clearly and held that there is a deceptive similarity between the 
two marks. Inana under Article 136 of the Constitution the onus is upon the 
appellant to show that the concurrent finding of the Courts below is erroneous. 
The appellant must satisfy the Court that the conditions of section 12 (1) have been 
satisfied. If those conditions are not satisfied this mark cannot be registered. 

Now the words “ Sri Ambal ” form part of trade mark No. 126808 and are the 
whole of trade mark No. 146291. There can be no doubt that the word “ Ambal ” 
is an essential feature of the trade marks. The common “Sri” is the subsidiary 
part. Of the two words ‘ Ambal” is the more distinctive and fixes itself in the 
recollection of an average buyer with imperfect recollection. 

‘The vita] question in issue is whether, if the a ts mark is used in a normal 
and fair manner in connection with the snuff and if similarly fair and normal user is 
assumed of the existing registered marks, will there be such a likelihood of d ion 
that the mark ought not to be allowed to be registered (see In the matter of Br s 
Application for registration of a trade mark) !. It is for the Court to decide the quos- 
tion on a comparison of the competing marks as a whole and their distinctive and 
essential features. Wo haye no doubt in our mind that if the proposed mark is used 
in a normal and fair manner tho mark would come to be known by its distinguishing 
feature “‘ Andal”. There is a striking simillarity and affinity of sound between 
the words “Andal ” and “ Ambel.” Giving due weight tc the judgment of the 
Registrar and bearing in mind the conclusions of the learned Single udge and the 
Divisional Bench, we are satisfied that there is a real danger of ion between 
the two marks. 

There is no evidence of actual confusion but that might be due to the fact 
that the appellant’s trade is not of long standing. There is no visual resemblance 
between the two marks, but ocular comparison is not always the decisive'test. The 


1. (1950) 57 R.P.C. 209, 214. 
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tesemblance between the two marks must be considered with reference to the ear 
as well as the eye. There is a close affinity of sound between Ambal and Andal. 
In the case of Coca-Cola Co. of Canada v. Pepsi Cola.Co. of Canada Itd.1, it was 
found that cola was in common use in Canada for naming the beverages. The 
distinguishing fedture of the mark coca-cola ‘was coca and not cola. For the same 
reason the distinguishing feature.of the mark Pepsi Cola was Pepsi and not cole. 
It was not likely that any one would confuse the word Pepsi with coca. In the 
t case the word ‘“Sri ” may be regarded asin common use. The distinguish- 
ing feature of the respondent’s mark is Ambal while that of the appellant’s mark is 
Andal The two words are deceptively similar in sound, aa 
The name Andal does not cease to be d ively similar because it is used in 
conjunction with a pictorial device. The case of Decordova and others v. Vick Chemical 
Coy.* is instructive. .From the Appendix: printed at page 270 of the same volume it 
appears that'Vick Chemical Coy were the proprietors of the ré¢gistered trade mar 
consisting of thé word ‘‘ Vaporub ”. and another registered ‘trade mark consisting 
of à design of which‘the words ‘‘ Vicks Vaporub Salve” formed a part. The 
appendix at page 226 shows ‘that the defendants advertised their oijtment as 
““Karsote Vapour Rub ”.- It was held that the defendants had ‘infringed the regis- 
tered marks. Lord Radcliffe said'':'‘* ...... a mark is infringed by another trader 
if, even without using the whole of it upon or in connection with his goods, he uses 
one or more of its essential ‘fea tures.’’- = ee i 
- Mr. Sen stressed the point that the words Ambal and Andal had distinct mean- 
ings." Ambal is the consort of Lord Siva and Andalis the consort of Ranganathy. 
He said:that in view of the distinct ideas conveyed by the two words a mere accidental 
ponte resemblance coult not lead to confusion.’ In this connection he relied on 
enkateswaran’s Law of Trads and Merchandise Marks, 1963 Ed.) page 214, Kerly’s Law 
of Trads-Marks and Trade Names, 9th Ed.,‘page 465; Article 852 and the decision 
Application by Thomas A. Smith Lid., to Register a trade-mark”. -In that case Neville, J., 
held that the words “limit” and “summit” were words in common use, each 
conveying a distinctly definité idea ; that there was no possibility of any one being 
deceived by the two marks; and there was no ground-for refusing registfation. 
-Mr. Sen’s argument loses sight of the redlitiés of the case.' The Hindus in the south 
‘of India may be well aware that the word Ambal ard Andal represent the names'of 
two distinct goddesses. -But the respondent’s customers are not confined to Hindus 
alone. „Many of their customers are Christians, Parsees, Muslims and. persons of 
other religious denominations. Moreover, there business is not confined to south 
of India. The customers who are not Hindus or who do not belong to the south of 
India may not know the difference between the words ‘Andal and Ambal. The 
words have no direct referenc, to the character and quality of snuff. . The customers 
who use the respondent’s goods will havea recollection thet they are known by the 
word Ambal. They may also have a vague recollection of the portrait of-a benign 
dess used in connection with the mark. They are not liekly to remember the 
o distinctions between a Vaishnavite goddess and a Shivaite deity. a 


‘We think the judgment appealed from-is right and should be affirmed. We 
are informed that the appellant filed enother application No.'212575 seeking regis- 
tration of sabels of which the expression <‘ Radha’s Sri Ambal Madras Snuff” forms 
a part. The learned Registrar has disposed of the application in favour of the 
appellant. But we understand that an appeal is pending in the High Court. It was 
argued that there was no phonetic similarity between Sri Ambal and Radha’s Sri 
Andal and the use of the. expressior’ Radha’s Sri Ardal was not likely to lead to 
confusion. The Divisional Bench found force in this argument. Butasthe matter 
is subjudice we express no opinion on it. ; 


In the result, the appeal is dismissed with costs. - 
S.V.J. aoe Appeal dismissed. 





— 
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THE SUPREME COURT OF INDIA. 
(Crvil Appellate Jurisdiction.) En 
Present :—M. HDAYATULLAH, Chisf Justice, J. M. SmELaT,C. A. VADIA- 
LINGAM, K.S. 'Hsone anp A. N. Grover, JJ. l - 
The State of -Madras 7 ae Appellant* 
' r J. oa ~ jÈ $ E 7 : ot 
Davar & Co., etc. - .. Respondents. 
Madras General Sales Tax Act (I of 1959) and Central Sales Tax Act (LXXIV of 1956), 
section 5 (2)—Sea Customs Act (1878), section 3-A—Customs “‘ frontier- im 
, | Section 5 (2) of Central Act cannot be construsd to msan “‘ customs barriers’’—Must be 
construe in accordance with notification issued under section S-A of the Act read with the 
l proclamation of ths President of India, dated 22nd March, 1956. l l 
EE Nal aoea “ Customs frontier ” in section 15 of the Central Act cannot be 
- construed.to mean ‘t Customs barrier’? It must be construed in accordance 
“with the notification igsued by the Central Government under section 3-A of the 
Act,on 6th. August, 1955 read with the Proclamation of the President of India 
dated 22nd,March, 1956... he 


Held, on facts, the sales were effected by transfer -of documents of title long after 
` the goods had ‘crossed the Customs frontier of India- i i 


Appeals by Special Leave from the Judgment and Order dated the 17th July, 
1963 ofthe Madras High Courtin Tax Cases Nos. 29, 47, 182 and 160 of 1961 
(Revision Nos.-16, 28, 81 and 98 of 1961),** | 


A. K. Sen, Senior Advocate; (A.V. Rangam, Advocate, with him), for Appellant. 
R. Thiagarajan, for Respondent (In C.A. No. 1464 of 1967). 

' K. Jayaram, for Respondent (In C.A. No. 1465 of 1967). TE L” 
The Judgment of the Court was delivered by l 


Vaidialingam, J.—These appeals, by Specis] Leave, by the State of Madras, are 
directed against the common judgment, eet 17th July, 1963 of the Madras High 


The short question, that arises for consideration in these a peals, is as to whether 
the turnover, which was the subject of consideration by the Court, was liable 
for sales tax, under the Madras General Sales Tax Act, 1959 (I of 1959), (herein- 
after called the Madras Act). Tho assessees claimed that the turnover in question 
represented sales in the course of i rt and, as such, not liable to tax under the 
Madras Act. The State of Madras ARS that in all these cases the sale had been 
effected by a transfer of documents of title to the respective buyers after the ships had 
crossed the territorial waters and hence they were liable to tax under the Madiss 
Act. The contention of the assessees was negatived by the Assistant Commercial 
Tax Officer, as also by the Appellate Assistant Commissioner of Commercial Taxes. 
But, on further appeal by the assessees, the Sales Tax Appellate Tribunal accepted 
their contention and held that the disputed turnovers were not liable to tax under the 
Madras Act. The revisions filed by the State against the orders of the Sales Tax 
Appellate Tribunal were dismissed by the High Court. Hence these appeals. 


Though each of the respondents in these appeals is an importer of a different 
commodity, the pattern adopted by each of them in the matter of importing the 
goods concerned form foreign countries and in the matter of transferring title to the 
respective buyers, is more or less the same. We shall therefore refer only to the facts 
relating to the dealings adopted by Davar and Company (hereinafter called the 
assessec), the respondent in Civil Appeal No. 1462 of 1967. 





* C.As. Nos. 1462 to 1465 of 1967. . 20th May, 1969 
** (1963) 14 S.T.C. 904. 
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The assesses’ was assessed by the Assistant Commercial Tax Officer, South 
Madras and Chingleput, under the Madras Act on a turnover of Rs. 6 560,200.07 for 
-the year 1957-58. It was carrying:on business in‘timber at Madras and in the course 
-of its business the assessee -imported timber from Burma and sold it to its customers 
in India. Out of the turnover above-mentioned, the assessee disputed its liability 
sto the extent of a turnover of Rs. 1,95,490.67 on the ground that the said améunt re- 
-presented sales in the course of import and that such sales were not liable to tax as 
‘they were covered by Article 286 5 (D) (b) of the Constitution. This claim was based 
‘on the following circumstances. The respondent-assessee entered into contracts for 
sale of timber with a firm of merchants called Velu and Brothers (hereinafter called 
the buyers). The timber was to be imported from Burma. Under.the contract the 
s were to pay the assessee 8 per cent. profit on the C.I.F. vahie of timber sold 
and also the sales tax and other charges and expenses, The buyers were to retire the 
, shipping documents at least 10 days before the expected arrival of the steamer carry- 
ing the timber. The assessee imported two consi of timber from Rangoon. 
The value of the first consignment was Rs. 99,098.05. The ship carrying the consign- 
ment arrived at the Madras Harbour on 17th October 1957. The’ assesso got- Rs. 
1,00,000, from the buyers on 24thOctober, 1957, and retired the documents of title, 
from the bank and handed over the said documents on the samé date to:the ‘buyers to 
enable them to clear the goods. All charges and expenses by Way of import duty, 
clearance charges etc., were paid by the buyers on behalf of the assessee. ‘A second 
consignment reached Madras by ship on 17th December, 1957. ‘The assessee obtain- 
ed from the buyers, on 23rd December, 1957 the value of this consignment after 
handing over to the buyers the necessary shipping documents: 


On these facts both the Commercial Tax Officer as well as the Appellate As- 
sistant Commissioner came to the conclusion that the sales effected by the assessee to 
the buyers were not sales in the course of import, but were local sales liable to tex 
amder the Madras Act. The SalesT'ax Appellate Tribunal, on the other hand, held to 
the contrary. The High Court has concurred with the view of the Appellate Tri- 
bunal. 


According to the Assistant Commercial Tax Officer and the Appellate Assistant 
‘Commissioner the sale was effected by the assessee to the buyer after the consignment 
-of timber had come into the Madras Port and in consequence there was no inten- 
‘tion to transfer the property in the goods to the buyers before they were cleared from 
tthe customs frontier and hence the sales could not be considered to be sales in the 
-course Of import. The Appellate Tribunal took the view that the sale by the_asses- 
‘sec to the buyers had’ been effected by transfering the documents of title relating to 
-the goods before the goods, crossed the customs barrier and before the import became 
complete. Therefore, according to the Tribunal, the sales should be treated as 
‘being in the course of import and, in - consequence, not liable for tax under the 
Madras Act. | 


’ On the facts stated above, the parties were not in dispute; biih before the High 
Court, the State raised the contention that the sales in qeustion were not sales in the 
course of import as the documents of title were handed over by the assessee to the 
buyers after the shi had crossed the‘ territorial waters’. According to the State, the 
expression ‘customs frontier,’ occurring in section 5 (2) of the Central Sales Tax Act, 

1956 (LXXIV of 1956), (hereinafter called the Central Act) is co-terminous with 
the extent of the territorial waters’ of India, as fixed by the Proclamation, dated 
22nd March, 1956 issued by the President of India. That is according to the State, 
the import is complete when the ship carrying the from a foreign port enters 
the territorial waters and any sale by the importer by transfer of documents of title 
to the goods subsequent to such entry will not amount to a sale in the course of im- 
port. According to the assessee ‘customs frontier’ in section 5 (2) of the Central 
Act must be treated as analogous to customs barrer and so read the position would 
‘be that a sale effected by transfer of documents of title béfore the goods cross the 
<ustoms barrier’ would not be liable to tax under the Madras Act. 
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The High Court has, after a reference to various decisions of this Court as to 
when 4 sale cain’ be considered to be in the ‘course of import or export, held that the 
“customs fréntier’ as laid down by this Court doés not méan any geographical features 
like land or coast or limits of territorial waters, but only the operation of the machi- 
nery of the Customs Department consisting of levy and collection of duty and clearan- 
co of the goods. The-High Court further held that it would be proper to construe 
the words ‘customs frontiers’ as-‘customs barriers’ in the Central Act. In this view 
the High Court held that as the sale had been effected by transfer of title to the goods 
béforé they entered the customs ‘barrier -the--sale was not liable to tax under the 
Madras Act. as Ta 


On behalf of the appellant-State, Mr. A.K. Sen, learned Counsel, urged that 
the view of the Madras High Court construing the words ‘customs frontiers’ as ‘cus- 
toms barriers’ in the Central Act was erroneous. ‘According to the learned Counsel 
on the admitted facts the sales in all these cases had been effected by transfer of the 
documents of titlé long after the sales had ceased to be in the course of import. ‘This 
contention, on behalf of the State, was resisted by Mr. Thiagarajan and Mr. K. Jaya 
ee open or the respondent in Civil Appeals Nos. 1464 and 1465 of 1967 res- 
P y- ~~ 


_ We are of the view that the judgment of the Madras High Court cannot be sus- 
tamed and the expression ‘customs frontiers’ in section 5 of the Central Act cannot be 
construed to mean ‘customs barriers’, Article 286 (1) places a ban on the State im- 
Posing or authorising the imposition of a taxon the sale or purchase of goods where 
such sale or purchase takes place outside the State or in the course of import of goods 
anto or export of out of the territory of India. Clause (2) of Article 286 gives 
power to the Parliament, by law, to formulate principles for determining when a sale 
or purchase of goods takes place in any of the ways mentioned in clause (1). Accord- 
ingly Parliament has enacted the Central Act. Section 5 of that Act lays down the 
conditions under which a sale or purchase of goods can be said to take place in the 
course of import or export. Sub-sections (1) and (2) deal with sale or purchase of 
goods in the course of export and sale or purchase of goods in the course of import, 
respectively. As we are concerned with a sale in the course of import, the relevant 
provision is sub-section (2) of section 5, which is as follows : 


“5. (2) A sale or purchase of goods shall be deemed to take place in the 
course of the import of the goods into the territory of India only if the sale or pur- 
chase either occasions such import or is effected by a transfer of documents of title 
to the goods before the goods have crossed the customs frontiers of India.” 


In this case, the claim made by the assessee for exemption from tax liability is 
onthe ground that the sale was effected by transfer to the buyer of documentsof title 
to the goods. Under section 5 (2) of the Central Act, in order to treat the sale as 
onc in the course of import the documents of title must have been transferred be- 
fore the goods have crossed the customs frontiers of India. The question is what does 
the expression ‘customs frontiers’ or India in section 5 of the Central Act. mean ? 
To answer this question, it is necessary to refer to certain Proclamations e by the 
President of India and Notifications issued by the Central Government under 
oe S-A ofthe Sea Customs Act, 1878 (VIII of 1878) (hereinafter called the 

Ct). 

The President of India has issued a Proclamation, dated 22nd March, 1956 and 
that contains a declaration as to the extent of the territorial waters of India. ‘That 
Proclamation has been published with the notification of the Government of India 
per Ministry of External Affairs, No. S.R.O. 669, dated 22nd March, 1956 and is 
as follows : 

“ 5-R.O. 669.—The following proclamation by the President is published for 

general information. 
PROCLAMATION. 


“ WHEREAS international law has always recognised that sovereignty of a 
State extends to a belt of sea adjacent to its coast ; 
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AND WHEREAS international practice is not uniform ‘as regards the extent 
of this sea-belt commonly known as the territorial waters of the State, and consc- 
quently it is necessary to make a declaration as to the extent ofthe territorial waters 
of India ; 


I, Rajendra Prasad, President of India, in the Seventh Year.of the Republic, do 
hereby proclaim that, notwithstanding any rule of law or practice to the contrary 
which may have been observed in the past in relation.to India or any part thereof, 
the territoria] waters of India extend into the sea to a distance of six nautical miles 
measured from the appropriate base line. ”’ 

RAJENDRA PRASAD. 
President’. 


On 30th ee 1967. AEE A EE by ike President of India 
and published with the totification. of the: Government of India in the Ministry of 
External Affairs, No. F.L./111 (1) of rg67, dated 30th September 1967. By this Procla- 
mation the earlier troclamation: of 22nd March, 1956 has been superseded and the 
territorial waters of India: have bech declared to extend into the sea to a distance of 
twelve nautical miles measured from the appropriate base line. But in the present 
appeals, We. are concerned only with the earlier Proclamation dated 22nd Marei, 
1956 7 

Sa 3-A of the Act gives power to the ‘Central Government, to atin. by 
notification in the Official Gazette, the ‘customs frontiers’ of India. By virtue of the: 

wers conferred by this section, the Central Government. (Ministry of Finance, 

eae Division) had issued a notification No. 25-Customs, dated Ist April, 1950, 
defining the ‘customs frontiers’ of India; but it is not necessary to consider the defini- 
tion contained in this notification, as.it has been superseded .by the issue of a fresh 
Notification No. S.R.O. 1683, dated 6th August, 1955. The latter notification, issued. 
by the Ministry of Finance (Revenue TR Customs, which is relevant for the 
present purpose, is as ee i 


-t 
ba ge Pa r 


“Nao Delhi, the 6th August, 1955. 


S.R.O. 1683.—In exercise of the powers. conferred by section 8-A of the Sea 
Customs Act, 1878 (VIII of 1878), and in supersession of the notification of the 
-, Government of India in the Ministry of Finance (Revenue Division) No. 25-Cus- 
toms, dated the Ist April, 1950, the Central Government hereby defines the cus- 
_ toms frontiers of India as the ‘boundaries of the territory, including territoria} 
waters, of maia 
(Sd.) ; 
E Fr. Secretary. 3> 
The expression ‘customs frontiers of India’ in section 5 of the Central Act, m 
our opinion, must be construed in accordance with the notification issued the 
Central Government under section 3-A of the Act, on 6th August, 1955 read with the 
Proclamation of thePresident of India, dated 22nd March, 1956. So applying the de- 
finition of ‘customs frontiers’ it is clear that, in the instant case, the sales were effected 
by transfer of documents of title long after the goods had crossed the customs frontiers 
of India. We have already stated that the ships carrying the goods in question were 
all in the respective harbours within the State of Madras when the sales were effected 
by the assessees by transfer of documents of title to the buyers. If so, it follows that 
the claims made by the assessees that the sales in question were sales in the course of 
import, has been rightly rejected by the assessing authority. Unfortunately, though 
various aspects seem to have been pressed before the High Court by the State of 
Madras, this notification of 6th August, 1955, issued by the Government of India, 
fen Cowe the “customs frontiers’ of- India, was not brought to the notice of the 


In the result, the common order, dated 17th July, 1963 0f the Madras High 
Court is set aside and the appeals aowe; In the circumstances of the case, there 
will be no order as to costs. 


S.V.J. oo Appeal allowed. 
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THE SUPREME COURT OF INDIA. 


_ (Civil Appellate Jurisdiction.) | 
Present :—J. M. SmeLAT AND V. Buarcava, JJ. 
The Praga Tools Corporation ae | „= Appellani* ` 
' De ro : er, ` 
Q. V. Imanual and others E ig = e Respondents. 


Constitution af India (1950): Article 226— Writ of-mandamus— Wher can lie—Company 
non-stalutory body incorporated under Companies Act—Whether writ of mandamus 
lies against the company—Agreement between company and tts workmen—Court holding 
writ of mandamus against not maintainable but declaring agreement to be 
illegal and void—Validity of—No relisf by way of declaration as to invalidity of 
agreement can be granted. . 3 , 

No doubt, Article 226 provides that every High’ Court shall have power to 
issue to any person or authority orders and writs including writs in the nature of 
habeas corpus mandamus, etc. or any of them for the enforcement of any of the 
rights conferred by Part III of the Constitution and for any other purpose. 
But itis well understood that a mandamus his to secure the performance of a public 
or Statutory Body in the performance of which the one who applies for it has a 
sufficient legal interest. Thus, an application for mandamus will not lie for an 
order of reinstatement to an office which is essentially of a private character nor 
can such an application be maintained to secure performance of obligaticns owed 
by a company towards its workmen:or to resolve any dispute. e condition 
precédent for the issue of mandamus is that there is one claiming it a legal right 
to the performance of a legal duty by one against whom it is sought. . An order 
of mandamus is, in form, a command directed to a person, corporation or/and 
inferior tribunal requiring him or them to do a particular thing in specified 
which appertains to his or their office and is in the nature of a public duty. Itis, 
however, not necessary that the person or the authority on whom the statutory 
duty is imposed need be a public official or an official body. A mandamus 
can issue to an official of a society to compel him to carry out the’ terms of the 
statute under or by which the society is constituted or governed and also to 
companies or corporation to carry out duties placed on them by the statute autho- 
rising their undertakings. A mandamus would. also lie against a company consti- 
tuted by a statute for the purpose of fulfilling public responsibilities. EF 

On facts held, the company being a non-statutory body and one in corporated 
under the Companies Act there was neither a statutory nor public duty imposed 
onit by a statute in respect of which enforcement could be sought by means of a 
mandamus, nor was therein its workmen any corresponding right for enforce- 
ment of any such statutory or e duty held. -The High Gourt was right in 

_ holding that no writ petition for a mandamus or an order in'the nature of 

mandamus could lie against the company. ` zot 

Declaration of invalidity can be issued against a person or an authority or a 
Corporation where the impugned act is in violation of or contrary to a statute 
under which it is set up or governed or a public duty or responsibility imposed 
on such person, authority or body by such a statute. 

Once the writ petition was held to be misconcieved on the ground that it could 
not lie against a company which was neither a statutory company nor one having 
public duties or responsibilities imposed on it by a statute no relief by way 

of a declaration as to invalidity of an impugned- a ent between it and its 
‘ employees could be granted. The High Court in these circumstances ought to 


. available to them under the 


have left the workmen to resort to the a 
Industrial Disputes-Act by raising an industrial dispute thereunder. The only 


course left open to the High Court was therefore to dismiss it. No such declaration 
a a 


—— 


„t 
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against a company registered under the Companies Act and not set up under any 
statute or having any public duties and responsibilities to perform under such a 
statute could be issued in writ proceedings in respect of an agrcement which was 
essentially of a private character between it and its workmen. Held, The High 
Court was in’ error in granting the said declaration. 
Appeal by Special Leave from the Judgment and Order dated the 16th April, 
1965 of the Andhra Pradesh High Court in Writ Appeal No. 37 of 1964." 


5. V. Gupte, Senior Advocate (R. Thaiagarajan, Advocate of M/s. Aiyar @ Atyar, 
with him), for Appellant. . 

Janardan Sharma, for Respondents Nos. 1 to 3. 

The Judgment of the Court was delivered by 

Shelat, J.—The Praga Tools Corporation (hereinafter referred to as the com- 
pany) is a company incorporated under the Indian Companies Act, 1913. At the 
material'time, however, the Union Government and the Government of Andhra 
Pradesh between them held 56 per cent and 32 per cent of its shares respectively and 
the balance of 12 per cent shares were held by private’ individuals: in the 
largest shareholder, the Union Government had the power to nominate the com- 

iny’s directors. Even so, being registered under the Gompanies Act and governed. 

by the rovisions of that Act, the company is a separate legal entity and cannot be 
said to be either a Government Qorporation or an industry run by or under the 


authority of the Union Government. ea Se 
At the material time there were two rival workmen’s unions in the company, 
Tools Employees’. Union and the Tools Corporation Mazdoor 


bha (hereinafter referred to as the union and the sabha respectively), On 1st 
July, 1961 a settlement was arrived at between the company and the said union 
under which the workmen tater alia agieed to observed industrial truce for a period 
of three years and not toresort to strikes, stoppage of work or go-slow tactics. 
On 10th December, 1962 the company and the said union entered into a supple- 
mentary settlement under which the company agreed not to retrench or lay-off 
any of the workmen during the'said period of truce on an assurance from the said 
union of co-operation and willingness of the workmen to carry out alternative tasks 
assigned to them even if they were in a slightly. lower cadre without loss of emolu- 
ments., The said two settlements were arrived at and recorded in the presence of 
the Commissioner of Labour under sections 2 ($) and 18 (1) of the Industrial Dis- 

tes Act, 1947.and were to be in force as aforesaid until 1st July, 1964. On goth 

cember, 1963, however, the company cntered into an agreement with the said 
union to which the said sabha was not a party. The agreement recited that there 
wee several disputes between the company and the union ahd that some of then: 
were the subject-matter of conciliation proceedings and some were pending arbitra- 
tion or adjudication. Clause (1) provided that the said agreements dated ist 
July, 1961 and 10th December, 1962 to the extent that they were inconsistent with. 
this agreement would stand automatically repealed or modified by this agreement. 
Clause (6) stated that there was an immediate, unavoidable need for reducing sub- 
stantially the overhead expenditure of the company and for effecting economy and’ 
therefore notwithstanding the agreement dated 10th December, 1962 “ both the 
parties have prepared a list of the categories and persons who would be retrenched’ 
after careful consideration.” ‘The said list was attached to the agreement as 
Annexure VI. Glause (6) also provided that the agreement dated roth December, 
1962 stood modified so as to allow the said retrenchment to take place immediately 
in accordance with Jaw. The clause further provided that in order to mitigate 
the consequences of the proposed retrenchment the company had evolved a scheme 
of voluntary retirement with terminal benefits superior to those provided under the 
Industrial Dista Act, but the scheme of voluntary retirement would be available 
to the. workmen only for'a period of 10 days from the date of the agreement. It 
further provided that the company and the said union had agreed that an attemp 
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would be made to rehabilitate the retrenched persons by helping them to obtain- 
alternative employment and the company had for the purpose contacted public 
séctor and other industries and in particular the Heavy Engineering Gorporation,, 
Ranchi for absorption as far as possible of the retrenched personnel. The effect 
of this agreement was to enable the company, notwithstanding the two earlier- 
settlements, to carry out retrenchment of 92 workmen mentioned in Annexure VI. 
thereto with effect from ist January, 1964. 


Respondent 1 and 40 other workmen thereupon filed a writ petition under - 
Article 226 in the High Court of Andhra Pradesh challenging the validity of the 
said agreement impleading therein the company, the said union and the Regionah 
Assistant Commissioner as respondents. The petition claimed a writ of mandamus 
or an order in the nature of mandamus or any other order or direction restraining the. 
respondents to implement or enforce the said agreement. The writ petition was: 
in the first instance heard by a learned Single Judge of the High Court before whom 
the workmen raised th- olloning contentions; (1) that the said agreement dated 
2oth December, 1963 was invalid as it was entered into by the union in collusion 
with the company and was in violation of the said two earlier settlements, (2) that: 
there could be no industrial dispute within the meaning of section 2 (E) of the 
Act as the said two earlier settlements, not having been terminated section: 
19 (2), were in force, that therefore there could not be a valid conciliation under- 
section 12 and accordingly the fact of tte Conciliation Officer having signed the. 
impugned agreement gave no binding force to it, (3) that the retrenchment of the- 
gz workmen was ülegal and void as it was in breach of section 25 (f) inasmuch as. 
no notice thereof was given to the appropriate Government, and (4) that the com— 
pany being under the management of the Union Government, the appropriate. 
Government in regard to the dispute was the Central Government and not the State. 
Government and conssquently the impugned nt which was signed by the 
Conciliation Officer appointed by the State Government was not valid and no. 
retrenchment could validly be effected under the force of such agreement. 


The learned Single Judge negatived these contentions holding that the company - 
was neither an industry run by or under the authority of the Union Government - 
nor under its management but being a company registered under the Companies. 
Act the appropriate Government was the State Government. He also held that- 
there was no proof of the said union having sntered into the impugned agreement: 
in collusion -with the company, He further held that the union by its letter dated” 
5th April, 1963, had raised an industrial dispute and had thereby requested that - 
the question of retrenchment should be settled between the parties, that the said . 
dispute with the consent ofthe company and the union was brought for conciliation . 
before the Conciliation Officer and that the impugned agreement, having been. 
brought aboutin the course of the said conciliation proceedings, was binding on alli 
workmen including the petitioners in the writ petition despite the fact that they were 
members of the Sabha and not of the Union. In this view the learned Single Judge 
held that it was not necessary for him to decide the preliminary objection raised by- 
the company that no writ petition for a mandamus could lie against it. He dismissed 
the writ petition on merits on the basis of the aforesaid findings given by him. 28° 
out of the said 41 workmen who had filed the writ petition filed a Letters Patent 
Appeal against the said judgment. The Division Bench of the High Court which. 
heard the appeal held; ( a that since the dispute relating to the company’s right to 
retrenchment was already settled under section 18 (1) by the said supplementary 
settlement of roth December, 1962. no industrial dispute could be said to exist 
or arise until the said scttlement was duly terminated under section 19 (2), that there- 
fore there could be no valid conciliation proceedings in respect of question of~ 
retrenchment and that the impugned agreement permitting the company to retrench, 
though it bore thesignature of the Conciliation Officer, was not a valid agreement; 
(2) that so long as the earlier settlements were not terminated they held the field, 
and (3) that the said letter dated 5th April, 1969 relied on by the learned Single 
Judge as having raised an industrial dispute regarding retrenchment did not in: 
fact contain or raise any such question, The Division Bench held that the said‘ 
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letter raised only the question of revision of wage-structure and other demands 
‘but not the question of retrenchment. The letter of agth July, 1963 of the Concilia- 
tion Officer to the company relied on by the company also referred to the demands 
.contained in the said letter of 5th April, 1963, namely, the revision of wage-structure 
dearness allowancc, promotion and other matters, but not the question of the com- 
pany’s right of retrenchment. The Division Bench therefore held that there was 
nothing on record to show that retrenchment was the subject-matter of any concilia- 
tion before the conciliation officer and therefore any agreement conferring on the 
company the right to retrench so long as the said earlier settlements were not ter- 
minated was invalid in spite of the Conciliation Officer having given his assent to 
and affixed his signature on it. The learned Judges,-however, held that the comi- 
pany being one registered under the Companies Act and not having any statutory 
duty or function to perform was not one against which a writ petition for a mandamus 
-or any other writ could lie. No such petition could also lie against the conciliation 
officer as on the facts of the case that officer did not have to implement the impugned 
agreement. The Division Bench, however, held that though the wiit petition was 
not maintainable it could grant a declaration in favour of three workmen, namely, 
appellants 6, 16 and 25 before it, that the impugned agreement was illegal ‘and void 
and dismissed the writ petition subject to the said declaration.. The company chal- 


lenges in this appeal by Special Leave the validity of us Joden ne meng BeN 
a declaration. 


l Thus the only question which arises in this a peal is whether in the view that 
it took that the writ petition was not maintainable against the company the res 
Court could still grant the said declaration. 3 


In our view the High Court was correct in holding that. the writ petition filed 
under Article 226 claiming against the company mandamus or an order in the nature 
of mandamus was misconceived and not maintainable. The writ obviously was 
claimed against the company and not against the Oonciliation Officer in respect of 
any public or statutory duty imposed on him by the Act as it was not he but the 
company who sought to lement the impugned agreement. No doubt, Article 
226 provides that every "ak Court shall have power to issue to any peison or autho- 
rity orders and writs including writs in the nature of kabeas corpus, mandamus, etc. 
or any of them for the enforcement of any of the rights conferred by Part III of 
the Constitution and for any other purpose. But it is well understood that. a 
mandamus lies to secure the performante of a public or statutory duty in the perfor- 
mance of which the one who applies for it has a siifficient- interest. Thus, an 
application for mandamus will not lie for an ordér of re-instatement to an office which is 
esstntially of a private character nor can such an application be maintained to secure 
performance of obligations owed by a company towards its workmen or to resolve 
any private dispute. [See Sohan Lal v. Union of Indiat]. In Regina v. Indusirial 
Court and others*, mandamus was refused against the Industrial Court though set up 
under the Industrial Courts Act, 1919 on the ground that the reference for: arbitra- 
tion made to it by a Minister was not one unde? the Act but a private reference. 
‘* This Court has never exercised a general power ” said Bruce, J. in R. v. Lewisham 
Union®, “ to enforce the performance of their statutory duties by public bodies on 
the application of coos who chooses to apply for a mandamus. It has always 
Tequired that the applicant for a mandamus shoud have a legal and a specific apa to 
enforce the performance of those dutics ”’. ‘Therefore, the condition precedent 
issue of mandamus is that thete is in one claiming it a legal right to the performance of a 
legal duty by one against whom it is sought. An order of mandamus i is, in from, a 
command directed to a person, Corporation or an inferior tribunal requiring him or 
them to do a particular thing thircin specified which appertains tó his or their office 
and is in the nature of a public duty. It is, however, not necessary that the elegans Or 
the authority on whom the statutory duty is imposed need be a public official or . 
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official body. A mandamus can issue, for instance, to an official of a society to compel 
him to carry out the terms of the statute under or by which the society is constituted 
or governed and also to companies or Corporations to carry out duties placed on them 
by the statutes authorising their undertakings. A mandamus would also lie against a 
company constituted by a statute for the purposes of fulfilling public responsibili- 
‘ties Cf. Halsbury’s Laws of England (grd Edn.), Vol, II, page 52 and onwards]. 


The company being a non-statutory body and one incorporated under the 
Gompanies Act there was neither a statutory nor a public duty imposed on it by a 
statute in respect of which cnforcemcnt could be sought by means of a mandamus, nor 
was there in its workmen any corresponding Icgal right for enforcement of any such 
statutory or public duty. The High Court therefore, was right in holding that no 
writ petition for a mandamus or an order in the nature of mandamus could lie against 
the company. 


The grievance of the company, however, is that though the High Court held 
rightly that no such petition was maintainable, it nevertheless granted a declara- 


Attorney-Gensral v, St. Jos RID.G.4, It is, therefore, fairly clear that such a declaration 
can be issued against a person or an authority or a Co ration where the impugned 
act is in violation of or contrary to a statute under which it is set up or governed or a 
public duty or responsibility imposed on such person, authority or body by such 
a statute. 


The High Court however, relied on two decisions of this Court as justifying it to 
issue the said declaration, The two decisions are Bid; Bidi, Leaves and Tobacco 
Merchants’ Association v. The State of Bombay*,and A.B. Abdulkadir v. The Stats of Kerala® 
But neither of these two decisions is a parall=! case which could be relicd on. In the 
first case, the declaration was granted not against a company, asin the present case, 
but against the State Government and the declan wasas regards the invalidity 
of certain clauses of a notification issued by the Government in purmuance of power 
under section 5 of the Minimum Wages Act, 1948 on the ground that the said 
clauses were beyond the purview of that section. In the second case also, certain 
rules made under the Cochin Tobaceo Act of 1081 (M.E.) and the Travancore 
Tobacco Regulation of 1087 (M.E.) were declared void hab imito. ‘These cases 
were therefore not cases where writ petitions were held to be not maintainable as 
having been filed against a company and despite that fact a declaration of invalidity 
of an impugned agrement having been granted. In our view once the writ peti- 
tion was held to be misconceived on the ground that it could not lie against a com- 
pany which was neither a statutory eompany nor one having public duties or res- 
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ponsibilities imposed on it by a statute, no reliefby way of a declaration as to invalidity 
of an impugned agreement between it and is employees could be granted. The 
High Court in these circumstances ought to have the workmen to resort to the 
remedy available to them under the Industrial Disputes Act by raising an industrial 
dispute thercunder. The only course left open to the High Court was therefore to 
dismiss it. No such declaration against a company registered under the Companies 
Act and not set up under any statute or having any public duties and responsibilities 
to perform under such a statute could be issued in writ proceedings in rcspect of an 

ment which was essentially of a private character between it and its workmen, 

c High Court, therefore, was in error in granting the said declaration. 

The result is that the appeal must be allowed and the said declaration set aside, 

In the circumstances of the case we make no order as to costs. 





S.V.J. Appsal allowed. 
' THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 
Present :—J. C. Smam ann A.'N. Grover, JJ. 
S. Jhansi Lakshmi Bai and others a .. Appellants* 
U. ` ; i i ' 
Pothana Appa Rao and, others 3 .. Respondents. 


ae 
Swccassion Act (XXXIX of 1925), section 105—Legacy—Lagates mot surviving the 
testator —Lapse—Intention to exclude lapse, when can be inferred. _ 
__Fund to be wtilised in equal moistiss for two purposes—Farlure of ons purpose if will 
result in a moisty of ths amount devised falling into the residue. 

The fund was devised for the construction of a Ramamandiram at Rajavaram, 
village and for “celebrating the marriage and other auspicious functions’? ‘of 
Cectharatnam. Since no part of the fund was needed for the benefit of Sectharatnam, 
the legacy failed pro-tanto and fell into the residue. Under the will : 
‘wife of the testator was made the owner the residué, but by her death during the 
lifetime of Appanna the residuary bequest lapsed and vested as on intestacy in 
the plaintiff and the 24th defendant. The devise of a moiety of the fund to be 
applied for the construction of a Ramamandiram however stands good and the 
trust-must be ied out. is dead, but on that account the charitable 
trust is not extinguished. The Trial Court must give appropriate directions for 
utilisation of that moiety for constructing a temple according to the direction of 
Appanna in the will. ' 

Section 105 of the Indian Succession Act enacts that a legacy shall lapse and 
form part of the residue of the testator’s property if the legatee does not survive 
the testator except where it appears by the will that the testator intended that the 
legacy shall on the legatee not surviving him go to some other person. It is 
difficult to agree that the intention of the testator that a legacy shall not lapse may 

- be given effect to only if the testator expressly directs that if the legatee dies during 
his lifetime the legacy shall go to some other person, and that intention to 
exclude lapse cannot be inferred. Section 105 (1) does not say, nor does it 
imply, that-the testator must have expressly envisaged the possibility of lapse 
in consequence of the legatee dying during His lifetime and-must have madé a 
provision for that contingency. o 

Appeal by Special Leave from the Judgment and Order, dated the 9th March, 

1964 of the Andhra 'Pradesh High Court in Letters Patent Appeal.No. 2 of 1963. 

"M. C. Chagla, Senior Advocate (T. Satyanarayana, Advocate with him), for 

P. Ram Reddy, Senior Advocate (K. Jayaram, Advocate with him), for Res- 

pondents. nS ‘ ; : 


p ` = 4 ta mmia 


* CA. No. 445 of 1966. "17th March, 190. 
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. The Judgment of the Court was delivered by 


Shah, F.—One Appanna died on 12th March, 1953, leaving him surviving no 
wife, or lineal descendant. Subba Rao claiming to be the father’s sister’s son of 
Appanna instituted Suit No. 64 of 1953 in the Court of the Subordinate Judge, Eluru, 
for partition and separate possession of his half share in the properties described in 
Schedules A, B, C, D and E. The plaintiff claimed that Appanna died intestate, 


of the sister of Mangamma, wife of Appanna), his children, certain relations of 
mma and the tenants on the lands in suit. Venugopala Rao was impleaded’ 
as the 24th ‘defendant. The suit was defended by Pothana Apparao and others 
contending, inter alia, that Appanna had made and executed a will on 14th July, 
1948, devising his property in favour of various legatees and the plaintiff’s suit for a 
share in the property was on that account not maintainable. The trial Court held 
that Appanna of his free will and while in a sound state of mind had executed the : 
will on 14th July, 1948, whereby he disposed of his properties described in Schedules 
A,B, C, Dand E, but the Court held that the disposition of the property in Schedules 
Cand E lapsed becanse Mangamma who was a legatee of the properties died before 
the testator, and-that the direction in the will that whatever remained. out.of thé | 
Schedule E property after the lifetinie of Mangamma shall pass to Venkataswamy ` 
and Seshagirirao defendants Nos, 3and 2 respectively or their descendants was void 
and incapable of taking effect. The learned Judge accordingly passed a decree in 
favour of the plaintiff and the 24th defendant for possession of properties described. 
in Schedules Cand E: .‘..- chs Ss op oie 


In appeal to the High Court of Andhra Pradesh, Chandrasekhar Sastry, J.s, 
allowed the appeal filed by Pothana Apparao and his two sons Venkataswamy and- 
Seshagirirao, and dismissed the claim of the. plaintiff in respect of Schedules 
G E properties. An appeal under the Letters Patent filed by the plaintiffs. 
against the judgment ‘of Chandrasekhar Sastry; J., was dismissed. ` l 


It has been concurrently found’ by all the Courts that when he was in a sound 
and disposing state of mind Appanna executed on 14th July, 1948, the will set u by 
the defendants. In an appeal with Special Leave this Court will not ordinarily os 


cy 
e 


a question about due execution to be canvassed, and our attention is not invited to 
any exceptional circumstancés which may justify a departure from the rule. 


The only question which survives for consideration relates to the true effect of 
the joel Ua made by the will in respect of Schedule C and Schedule E properties. 
The relevant provisions of the will may first be set out : ae wages 


` “Iam now about forty years of age. I do not have male or female issue. 
* . My wife is alive. ` * * ` and with the fear that I may not 
survive I have made the ane provisions in respect of my immovable and 
movable properties to be given effect to. g ` 

* ,* * +. +. 


I have given power to my wife Mangamma to sell the immovable property 
mentioned in the C Schedule hereunder and utilise the amount for celebrating 
the marriage and other auspicious functions of Tholeti Narasimha Rao’s daughter 
Sectharainam mentioned in the B Schedule and for constructing a Ramamandiram 
in Rajavaram village in my name. de a 

X * » à ` + ` % 


The immovable -property mentioned in the E Schedule hereunder shall be 
enjoyed by my wife TEPU with all powers of disposition by way of gift, 
sale, etc. Whatever remains out of the said E Schedule mentioned immovable . 

srty after her lifetime, (the said property) shall pass either to the said Ven- 
eae bes and Seshagiri or-their descendants: * ——- _ 7 In the event of my 
wife taking a boy in adoption the property mentioned in the E Schedule hereunder 
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shall pass to the said adoptee with all powers of disposition by way of gift, sale 
etc., after her lifetime. * . 7 . 


If, for any reason, the properties and rights do not pass to the individuals men- 
-tioned in the aforesaid paras, such properties and rights shall be enjoyed by my 
wife Mangamma with absolute rights.” 


had directed his wife Mangamma to sell the properties described in 
Schedule C and to utilise the proceeds for two purposes, “‘ celebrating the marriage 
and other auspicious functions ” of Seetharatnam, and “for constructing a Rama- 
mandiram'in Rajavaram village ” in his name. But the marriage of Seetharatnam 
was celebrated during the lifetime of Appanna, and expenses in that behalf were 
defrayed by Appanna, and no expenses remained to be incurred after the death of 
Appanna. Mangamma had no beneficial interest in Schedule C property. She 
-was merely appointed to sell the property and to utilise the proceeds for the purposes 
specified in the will. Thetrial Judge clearly erred in holding that the estate lapsed 
“because Mangamma died during the lifetime of Ap . Inthe view of Chandra- 
‘sekhar Sastry, J., since there was a joint request for two purposes, and one of the 
-purposes for which the Schedule C properties were devised was accomplished by 
Appanna the bequest in its entirety must enure for the remaining purpose, t.¢., cons- 
tructing a Ramamandiram, and the plaintiff's claim for possession of the C Schedule 
-properties must fail. The learned Judges of the High Court agreed with that view. 


But there was no “joint bequest ” of the properties. In the absence of alloca-- 
tion of the amounts to be utilised for ‘‘ celebrating the marriage and other auspicious 
fun ctions »” of Seetharatnam and for constructing a Ramamandi am, it must re- 
‘sumed that the fund was to be utilised in equal moieties for the two purposes. Failure 
cof one of the purposes will result in a moiety of the amount devised falling into the 
residue. ia ` 

In Jogeswar Narain Deo v.-Ram Chand Dutt and others! a devise under the will of a 
[Hindu testator who had given a four-anna share of his estate to his daughter and her 
‘son for their maintenance with power of making alienation thereof by sale or gift 
fell to be construed. The Judicial Committee held that on a true construction of 
tthe will each took an absolute interest in a two-anna sharo in the estate. In dealing 
-with the contention that there was a joint estate granted to the daughter and her 
son the Judicial Committee observed : - ` 


E, Mr. Branson ” a * maintained, upon the autho- 


efit of Seetharatnam, the legacy failed pro-tento and fell into the residue. Under 

the will Mangamma was made the owner of the residue, but by her death during the 
lifetime of Appanna the residuary bequest lapsed and vested as on intestacy in the 
laintiff and the 24th defendant. The devise of a moiety of the fund tn be applied 
or the construction of a Ramamandiram however stands good and the trust must be 
————————————— ee eS 
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carried out. Mangamma is dead, but on that account the charitable trust is not 
extinguished. The trial Court must give appropriate directions for utilisation of 
that moiety for constructing a temple according to the direction of Appanna in the 
will. : : i 


The testator gave to his wife Mangamma an absolute interest in the E Schedule 
properties, for she was invested with all powers of disposition “by way of gift, sale, 
ctc.” The will then proceeded to direct that whatever remained out of the E Sche- 
dule properties after her death shall pass to Venkataswamy and Seshagirirao. If 

had survived Appanna, probably be devise in favour of Venkataswamy 
and Seshagirirao may have failed, but that question does not arise for consideration. 


Section 105 of the Indian Succession Act, 1925, which applies to the wills of 
Hindus provides : 

“ (1) Ifthe legatee does not survive the testator, the legacy cannot take effect, 
but shall lapse and form part of the residue of the testator’s property, unless it 
appears by the will that the testator intended that it should go to some other 
person. 

(2) * $ = * MEE) 


Mr. Ghagla for the plaintiffs contends that the estate in the E Schedule properties 
devised in favour of Mangamma lapscd, for, ihere was nothing in the will which. 
expressly provided that in the event of Mangamma dying during the testator’s life- 
time, the devise in favour of Venkataswamy and Seshagirirao shall be accelerated 
Counsel relies upon the judgment of Wickens, V. G., in Browns v. Hopes! and contends 
that a legacy does not lapse, if the testator does two things—he, in clear words, 
excludes lapse ; and he clearly indicates the person who is to take the legacy in case 
the legatee should die in his lifetime. In Browns’s case? the testator gave, by his will, 
the residue of his estate to trustees to pay and transfer the same to seven named 
legatees in equal shares as tenants in common, and their respective executors, 

inistrators and assigns and he declared that such shares shall be vested 
interests in each legatee immediately upon the execution thereof, and that the 
shares of the married woman shal] be for their separate use. It was held that the 
share of one of the legatees—a married woman—who died afterthe date of the will, 
but before the testator, did not belong to her husband, who was her legal personal. 
representative, and it lapsed. 


Counsel says that the rule of interpretation as enunciated by Vice-Chancellor 
Wickens is incorporated in section 105 of the Indian Succession Act, 1925. He 
submits that a legacy will not lapse only if the testator by express direction excludes. 
lapse, and indicates clearly the person who shall take the legacy if the legatce dies 
during his lifetime. 

Wo are concerned to construe the provisions of section 105 of the Indian Suc- 
cession Act. That section enacts that a legacy shall lapse and form part of the 
residue of the testator’s property if the legatee does not survive the testator except. 
where it appears by the will that the testator intended that the legacy shall on the 
legatee not surviving him go to some other person. We are unable to agree that 
the intention of the testator that a legacy shall not lapse may be pe effect to only 
if the testator expressly directs that if the legatee dies during his lifetime the legacy 
shall go to some other person, and that intention to exclude lapse cannot be inferred. 
Section 105 (1) does not say, nor does it imply, that the testator must have expressly 
cuvisaged the possibility of lapse in consequence of the legatee dying during his. 
lifetime and must have made a provision for that contingency. 

In In re. Lowman Devenish v. Pester? a testator, who under a settlement was abso-- 
lutely entitled to a moiety of the proceeds of a certain real estate under a trust for 
sale, by his will devised that real estate by its proper description, together with certain. 
real estate of his own, to trustees, to the use of H, for life, with remainder to trustees. 


1, LR. 14 Equity Cases 349. 2. L,R. (1885) 2 Ch. 948. 
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to preserve_the contingent remainders, with remainder to the use of the first and 
other sons of H successively in tail male, with remainder to the use of the first and 
other sons of his niece E successively in tail male, with remainder to the use of the 
first and other sons of his niece M successively in tail male, with remainder to the 
- use of the first and other sons of his niece F successively in tail male, with remainder 
over. H survived the testator and died a bachelor. M also survived the testator 
and died unmarried. E wasstillalive but unmarried and seventy years of age. F had 
two sons, the eldest of whom died before the testator. It was held that when 
there are ina will successive limitations of personal estate in favour of several persons 
absolutely, the first of those persons who survives the testator takes absolutely, 
although he would have take nothing if any previous legatee had survived and had 
E the effect of the failure of an earlier gift is to accelerate, not to destroy, the 
ter gift. 

This rule was applied in In re. Dunstan, Dunstan v. Dunstan’. A testatrix by her 
will gave freebolds absolutely to A, subject to the bequest that whatever out of the 
freeholds should remain after .A’s death shall be given to a named charity. It was 
held that if A had survived the testatrix the gift to the charity would have been 
repugnant and void, and A would have taken the freeholds absolutely. But since 
A died in the lifetime of the testetrix, the doctrine of repugnancy did not apply, 
and the gift to charity was accelerated and took effect. 

Mangamma died during the lifetime of the testator: thereby the estate in 
Schedule E properties granted to Vcnkataswamy and his brother Seshagirirao 
was accelerated. The plaintiffs are therefore not entitled to any share in Schedule E 
properties. = i 

The decree of the High Court is modified. Itis declared that there is intestacy 
in respect of a half share in the fumd arising by sale of Schedule C properties, and the 
plaintiff and the 24th defendant are entitled to take that half shar ein thefund. It 
is directed that the Trial Court till issue appropriate directions for application of 
the other half of the fund arising by sale of Schedule C properties for constructing 
Ramamandiram at Rajavaram village as directed by the testator in his will. Subject 
to this modification the appeal will be dismissed. The appellant will pay 3/4th of 
the costs of the contesting respondents in this Court. 


V.M.K. — Order accordingly. 
THE SUPREME COURT OF INDIA. - 
(Civil Appellate Jurisdiction.) 
PRESENT :—J.C. SHAH AND G.K. Mirre, JJ. 


T. G. Venkataraman etc. ... Appellants* 
y. i 
Tho Stato of Madras and Another etc. .. Respondents. 
Madras General Sales Tax Act (I of 1959)—Constitution of India (1950), Articles 14 
and 301—Imposition of tax on sale of ‘ cane jaggery while ting that on 


‘ palm jaggery’—If discriminatory and violative of equality clause of the Constitu- 
tion—Freedom of trade and commerce if tmpeded by the levy—Legislative power 
if has been colourably exercised in imposing the levy. 


Since section 8 read with the Third Schedule of the Madras General Sales Tax 
Act (I of 1959) as amended by Madras Act II of 1968 exempts only “ sugar ” 
from liability to tax, salos of jaggery, cane and palm, now fall within the charging 
section. But the Government of Madras have in exercise of power under section 
17 of Act I of 1959 exempted transaction of salé of “‘ palm jaggery ” from tax. 
It is true that between Ist April, 1958 and 31st October, 1967 transactions of sale 
of “ cano jaggery ” and “ palm jaggery ” were exempt from liability to pay sales 

a  —e— > a 


1. L. R. (1918) 2 Ch. 304. 


*C.As. Nos. 281, 284, 363, 383 to 393 
and 513 to 567 of 1969. 


23rd April, 
17th July, 1949. 
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tax under the Acts of 1939 and 1959, but it cannot be inferred therefrom that the 
Legislature treated “palm jaggery ” and “ cane jaggery ” as the same commodity. 


The evidence on the record clearly shows that “cane jaggery ” e Ppa ee 
jaggory ” are commercially differant commodities. *‘ Cane jaggery ” is uced 
from the juice of sugarcane ; “ palm jaggery ” is produced from the juice of the 
tres. Production of “palm jaggery”’ in the State is one compared to 
“cane jaggory’’. The method of production of “ palm jag ” and “cane 
jaggery ” are different ; they reach the consumers through eat channels of 
distribution ; the tices at which they are sold differ and they are consumed by 
different sections oF tho community. It must therefore be held that ‘‘ cane jaggery 
and “ palm jaggery ” are not commodities of the same class, and in any event in 
imposing liability to tax on transactions of sale of “‘ cane jaggery ” and exempting 
‘palm jaggery”’, no unlawful discrimination denying the guarantee of equal 
protection was practised. 


Freedom of trade, commerce and intercourse guaranteed by Article 301 of the 
Constitution is protected against taxing statutes as well as other statutes, but by 
imposition of tax on transactions of sale of “ cane jaggory ” no restriction on the 
freedom of trade or commerce or in the course of trade with or within the State is 
imposed. The tax imposed on transactions of sale of “ cane jaggely ” does not 
affect the freedom of trade within the meaning of Article 301. 


_, There 18 no substance in the contention that the Act which imposes: tax on 

‘cane jaggery ” and the notification which exempts “ jaggery ” from lia- 
bility to tax imposes a colourable exercise of authority. the Legislature has the 
power to impose the tax, its authority is not open to challenge on a plea of colour- 
able exercise of power. 


Appeals from the Judgment ad Order dated the 6th December, 1968 of the 
Madras High Court in Writ Petitions Nos. 1659 of 1968, etc. 


M. S. Sethu and A. V. V. Nair, Advocates for Appellant (In C. As. Nos. 281 
and 363 of 1969). 


M. S. Sethu and P. Parameshwara Rao, Advocates, for Appellant (in C. A. No. 
284 of 1969). 


H. R. Gokhale, Senior Advocate (K. Jayaram, Advocate, with him), for the 
Appellant (In C. A. No. 383 of 1969). 


K. Jayaram and T. S. Vishwanatha Rao, Advocates, for Appellant (In C. As. 
Nos. 384 to 393 and 513 to 567 of 1969.) 


S. V. Gupte, Senior Advocate, (S. Mohan and A. y. Rangam, Advocates, with 
him), for Respondent (In C. A. No. 281 of 1969). 


S. Mohan and A. V. Rangam, Advocates, for eepondent (In C.As. Nos. 284, 
363, 383 to 393 and 533 to 567 of 1969.) 


The Judgment of the Court was delivered ie 


Shah, J.—At the conclusion of the hearing of these appeals on 23rd April, 1969 
we announced that “ the appeals are dismissed with costs ; ; reasons in support of 
the order will be delivered thereafter.” We proceed to record the reasons in support 
of the order. 

The appellants carry on business as dealers in “cane jaggry ” in the State of 
Tamil Nadu. Asa result of certain legislative and executive measures, transacticn 
of salo in “ cane jaggery ” wore made liable as from Ist January, 1968 to tax under 
the Madras General Sales Tax Act, 1959, and transactions of sale in “ palm jaggory ” 
remained exempt from sales tax. The appellants filed petitions in the High Court of 
Madras challenging the validity of the levy of. tax on “cane jaggery”’, on three 
grounds : 

(1) that the levy of tax on turnover from sale of “ cane Jaggery ” i was discri- 
minatory and violated the oquality clauge of the Constitytion:; i 
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(2) that the levy of tax imposes a restriction on trade and commerce 
contrary to the provisions of Part XII of the Constitution ; and 

(3) there is excessive delegation of legislative authority to the executive and 
on that account the levy of tax pursuant to an order made in exercise of the powers 
under section 59 of the Madras Genoral Sales Tax Act I of 1959 on “ cane jaggery ” 
is invalid. - 

The High Court rejected all the contentions. 

Counsel for the appellants have in these appeals urged the first two grounds and 
have in addition submitted that in levying tax on turnover from sale of ‘‘cane jaggery’” 
legislative power has been colourably exercised. The argument that there was excessive 
delegation to the executive of the legislative power was abandoned before the Court, 
because the State of Madras has enacted Act I of 1968 authorising levy of tax on 
sale of jaggery by amending Schedule IO to Madras Act I of 1959. i 


Turnover from sale of jaggery—cane or palm—was subject to tax under section 3 
(1) of the Madras Act IX of 1939 at three pies per rupee. By G.O. No. 651 dated 28th 
Feb , 1955 and G.O. No. 2780 dated 7th September, 1955 all sales of “palm 
jaggery” effected through Co-operative Societies and the Palm Gur Federation were 
exempted from tax. By another G.O. No. 1605 dated 19th August, 1956, all transac- 
tions of sale in “palm jaggery” were exempted from sales tax with offect from 1st April, 
1956. Transactions of sale in “ cane jaggery ” therefore continued to remain liable 
to tax whereas sales of “ palm jaggery ” enjoyed the benefit of exemption from tax. 


After the judgment of this Court in The Bengal Immunity Company Ltd. x. The 
State of Bihar and others', the Parliament amended Article 286 and entry 54 in List 
II of the Seventh Schedule and added a new Entry 92-A in List Iin the Seventh 
Schedule Y the Constitution (Sixth Amendment) Act. In exercise of the power under 
Entry 92-A List I the Parliament enacted the Central Sales Tax Act 74 of 1956. 
By Chapter IV of that Act the power reserved under the amended Article 286, Clause 
a topcase be Gul aged escnapt eae were declared to be 
of “‘ Special importance in inter-State trade or commerce”. section 15 certain 
modifications were declared in State Acts relating to the levy of taxes on sales and 
purchases of declared goods. However, in the list of goods of “ special importance 


in inter-State trade or commerce” gur or jaggery was when the Act was enacted, 
not included. 


The Parliament then enacted the Additional Duties of Excise (Goods of Special 

rtance) Act, 1957 (Act 58 of 1957). Section 3 of that Act authorised the lovy 

collection of additional duties in respect of several classes of goods including 
sugar”. By section 4 it was provided that during each financial year, there shall. 
be paid out of-the Consolidated Fund'of India to the States in accordance with the 
provisions of the second schedule, such sums, representing a part of the net proceed. 
ofthe additional duties levied and collected during that financial year, as are specified. 
in that Schedule. It was enacted by the proviso to clause (2) of the Schedule that 
if during that financial year there is levied and collected in any State specified in 
the Table a tax on the sale or purchase of sugar by or under any law of that 
State, no sums shall be payable to that State undor.sub-clause (t+) or sub-clause (ii) 
of clause (b) . in respect of that financial year, unless the Central Government by 
special order otherwise directs. The expression ‘sugar’ was defined in section 2 (c 
as having the same meaning as it has in the First Schedule to the Central Excise and 
Salt Act, 1944. The Governor of Madras issued Ordinance I of 1957 directing that. 
transactions of sale of “‘ cane jaggery ” be liable to a single point tax at 5 per cent. 
with offect from tst April, 1957. By virtue of the Central Tax Act, 1956, as 
amended by Act 31 of 1958 ” sugar as defined in Item No. 8 of the First Schedule 
to the Central Excises and Salt Act, 1944 was declared a commodity essential to the 
life of the community and tax could thereafter be levied on “‘ sugar” at the rate of 2. 
per cent only. But in view of the definition contained in the Central Excise and Salt 
Act, 1944, there was some doubt whether the expression “ sugar ” included gur. The 





J. (1955) 2 8.C.R. 603 : (1955) S.CJ. 672 : (1955) 2 M.L.J. (S.C) 168. 
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State of Madras being apparently of the opinion that “ palm jaggery ” and “ cane 
jaggery ” were subject to the provisions of the Additional Excise Act 58 of 1957, 
issued on 15th April, 1958, G. O. No. 1457 exempting all sales of “ cane jaggery ” 
from tax with effect from Ist April, 1958. Transactions of sale of ‘‘ palm jaggery ” 
wore therefore exempt partially from sales tax from 28th February, 1955 and wholly 
from 1st April, 1956, and transactions of sale of “ cane jaggery ” were exempt from 
tax from Ist April, 1958. 


The State Legislature enacted the Madras General Sales Tax Act I of 1959-with 
effect from 1st April, 1959. By section 3 every dealer whose total turnover was not 
less than Rs. 10,000 became liable to pay tax for each year at the rate of 2 per cent of 
his taxable turnover. By section 8 it was provided that subject to such restrictions 
and conditions as may be prescribed, a dealer who deals in goods specified in the 
Third Schedule shall not be liable to pay any tax under the Act in respect of such 
goods. Item 5 inthe Third Schedule was “sugar including jaggery and gur.” Sec- 
tion 17 of that Act authorised the State Government by notification to exempt or 
to make reduction in rate in respect of any tax payable under the Act on the sale or 
purchase of any specified goods or class of goods at all points or specified points in 
respect of sales by successive dealers or by any specified class of dealers in respect of 
the whole or any part of their turnover. By section 59 (1) of the Act the State Go- 
verament wag authorised by notification, to alter, add or cancel any of the Schedules. 


On Ist April, 1959 transactions of sale of “ sugar including jaggery and gur ” 
were exempt from liability to pay tax under the Madras General Sales Tax Act I of 
1959. The exemption applied to all transactions of sale of “ cane jaggery” and 
“ palm jaggery”’. On 10th September, 1965 the Government of India advised the 
State Government that “‘jaggery ” was not included in the expression “‘ sugar ” in 
the Additional Duties of Excise Act 58 of 1957. The State of Madras in exercise 
of the power under sub-section (1) of section 59 of the Madras General Sales Tax Act, 
issued G. O. No. 2261 dated 30th December, 1967, that : 


“ In the said (Third) Schedule in item, 5 for the word ‘ including’ the words but 
not including, shall be substituted.” 


The State simultaneously issued another notification that— 


“In exorcise of powers conferred by section 17 (1) of the Madras General Sales 
Tax Act, 1959, the Governor of Madras granted exemption in respect of tax pay- 
able under the Act on all sales of palm jaggery.” 


In consequence of the two notifications turnover from transactions of sale of 
“cane jaggery ” which was till then exempt from tax became liable to tax under 
section 3 of the Madras Act I of 1959 whereas sale of ‘‘ palm jaggery ” remained 
exempt from liability to pay sales tax. 

In support of the plea that the State had practised unlawful discrimination bet- 
ween sales of ‘palm jaggery” and “cane jaggery” it was urgedthat “ cano jaggery ” 
and “ palm jaggery ” which were identical commodities and were treated similarly 
under the successive Sales Tax Acts of the State for many years past were without any 
rational nexus with the object sought to be served by the Madras General Sales Tax 
Act, 1959, differently treated and on that account the notification issued under sec- 
tion 59 sub-section (1) which modifies the Third Schedule is ultra vires. 


It may be recalled that the notification undor section 59 (1) which was issued 
in exercise of executive authority has recoived logislative sanction by Madras Act 2 
of 1968. Amendment in the Third Schedule now flows from the exercise of legis- 
lative authority and not executive authority. 


Since section 8 read with the Third Schedule as amended by Madras Act 2 of 
1968 oxempts only “sugar ” from liability to tax sales of jaggery, cane and palm, now 
fall within the charging section. But the Government of Madras have in exercise 
of powers under section 17 of Act I of 1959 exempted transactions of sale of “ 
jaggery ” from tax. It is true that between Ist April, 1958 and 31st October, 1967 
transactions of sale of “cane jaggery” and “palm jaggery ” were exempt from 

8—6 f 


42 THE MADRAS LAW JOURNAL REPORTS—{SUPREME COURT). [1970 


liability to pay sales tax under the Madras General Sales Tax Acts of 1939 and 1959, 
but it cannot be inferred therefrom that the Legislature treated “palm jaggery” and 
“cane jageery ” as the “ same commodity ” For nearly three years before Ist April, 
1958 sales of “ palm jaggery ” were exempt from tax but sales of “ cane jaggory” 
were not. j 


The evidence on the record clearly shows that “cane jaggery” and “palm jaggery” 
are commercially different commodities. ‘Cane jaggory” is produced from the 
fuice of sugarcane; “‘ palm jaggory ” is produced from the juice of tho palm troe. 
Mr. Raghupathy, Daputy Secretary to the Government of Madras (Commercial 
Taxes) has stated in his affidavit that “ palm jeggery”’ industry comes under the 
purview of Khadi and Village Industries Board and is one of the cottage industries 
which gives employment mainly to poor tapp3rs. The tappers, according to Mr. 
Raghupathy, collect “ nesra”’ from palm and other trees and prepare jaggery by 
the traditional method of boiling “nesra ” in their huts end produco jaggery without 
the aid of any machinery. Production of “ palm jaggory ” in tho Stato compared to 
“ cano jaggery ” 1s small. Tho price of “ jaggery ” and ‘‘cano jaggery ” differ 
widely and apparently “palm jaggery ” and “cane jaggery”’ are consumed by 
diffarent sections of the community. It is clear that the method of production of 
“ palm jaggery”’ and ‘‘ cane jaggery ” are different; they reach the consumers 
through different channels of distribution ; the prices at which they are sold differ 
and they are consumed by different sections of the community. 


In a recent judgment N. Venugopala Ravi Varma Rajah v. Union of India and 
another’, this Court observed : 
ar cuee tangas tax laws are aimed at dealing with complex problems of infinite vari- 
ety necessitating adjustment of several disparate elements. The Courts 
accordingly admit, subject to adherence to the fundamental principles of the 
doctrines of equality a larger play to legislative discretion in the matter of classi- 
fication. The power to classify may be exercised ʻo as toadjust the system cf taxa- 
tion in all proper and reasonable ways ; the Legislature may select persons, 
roperties, transactions and objects and apply different methods and even rates 
for tax, if the Legislature does so reasonably.*** If the classification is rational, 
the Legislature is free to choose objects of taxation impose different rates, exempt 
classes of i eee from taxation, subject different classes of property to tax in 
different ways and adopt different modes of assessment. A taxing statute may 
contravene Article 14 of the Constitution if it seeks to impose on the same class of 
property, persons, transactions or tions similarly situate, incidence of 
taxation, which leads to obvious inequality.” 


It was also said by the Court that: 


“ Tt is for the Legislature to determine the objects on which tax shall be levied, 
and the rates thereof. The Courts will not strike down an Act as denying the 
equal protection merely because other objects could have to been, but are not, 
taxed by the Legislature.” 


We are accordingly of the viow that “ cane jaggery ” and “ palm jaggery”’ are 
not commodities of the same class, and in any event in imposing liability to tax on 
transactions of sale of “cane jaggery” and exempting “ palm jaggery, ” no 
unlawful discrimination denying the guarantee of equal protection was practised. 

No serious argument was advanced in support of the plea that the freedom of 
trade and commerce guaranteed by Part XIII of the Constitution is infringed by the 
imposition of tax on “ cane jaggery ”. Freedom of trade, commerce and intercourse 
guaranteed by Article 301 of the Constitution is protected agamst taxing statutes as 
well as other statutes, but by imposition of tax on transactions of sale of “ cane jaggery”’ 
no restriction on the freedom of trade or commerce or in the course of trade with or 
within the State is imposed. Thetax imposed on transaction of sale of “cane 
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jaggory” doos not affect the freedom of trade within the meaning of Article 301. 
As observed by this Court in The State of Madras v. N. K. Nataraja Mudali, “‘a tax 
may in certain cases directly and immediately restrict or hamper the free flow of 
trade, but every imposition of tax does not do so.” 


There is no substance in the contention that the Act which imposes tax on“ cane 
jaggery ” and the notification which cxompts ‘‘ palm jaggery ” from liability to tax 
imposes a colourable oxercise of authority. If the Legislature has tho power 
to impose the tax, its authority is not oven to challenge on a plea of colourable 
exercise of power: K. C. Gajapati Narayan Deo & Others v. The State of Orissa*, 


There will be. one hearing fee. 
V.K. Appeals dismissed. 


THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 
PRESENT :—J. C. SHAH, Acting Chief Justice V. RAMASWAMI AND A. N. Grover, JJ. 
M/s. Kurapati Venkatasatyanarayana and Brothers -. <Appellants* 


D. 
The State of Andhra Pradesh .. Respondent. 


Constitution of India (1950), Article 286 (1) (a), lanation—Madras General Sales 
Tax Act (IX of 1939), Section 22 (a), (i) Exp n—Scope— When attracted. 


Sales Tax—Single order of assessment for a particular year—Part of «assessment 
illegal —Assessment if invalid in toto. 


If the goods were as a direct result of a sale delivered outside the State for the 
purpose of consumption in the State of first deliver y the assessee would be en- 
titled to the exemption from sales tax by virtue of the Explanation to Article 286 (1) 
a) of the Constitution and it would not be necessary for the assessee to prove 

er that the goods so delivered were actually consumed in the State of first 
destination. 

In the present case though there is a single order of assessment for the assessment 
year 1949-50, the assessment could be split up and dissected and the items of sale 
separated and taxed for different periods. It is quite easy in this case to ascertain 
the turnover of the appellant for the pre-Constitution and post-Constitution 
periods for these figures are furnished in the plaint by the appellant himself. It ig 
open to the Supreme Court in these circumstances to sever illegal part of the 
assessment and give a declaration with regard to that part alone instead ef decla- 
ring the entire assessment void. 

Appeal from the Judgment and Decree dated the 11th March, 1965 of the 

Andhra Pradesh High Court in A. S. Nos. 169 and 93 of 1957. 

Rajeshwara Rao and B. Parthasarathi, Advocates, for Appellant. 

Ae Munikanniah, Senior Advocate (A. V. V. Nair, Advocate, with him), for Res- 

pondent. 
The Judgment of the Court was delivered by 
Ramaswami, J.—This appeal is brought by certificate from the judgment of the 
High Court of Andhra Pradesh dated 41th March, 1965 in A.S. Nos 93 and 169 
of 1957, 

The appellant was a firm of dealers in pulses at Vijayawada. It was sending 
pulses like green gram and black gram to other States viz: Bombay, Bengal, Madras 
and Kerala by rail in the course of their business. The consingoments were addressed 


1. (1969) 1 An.W.R (S.C.) 28:(1969)18.CJ. AIR. 1969 S.C. 147. 
318; 22 S.T.C. 376: (1569) 1 MLJ. (S.C.) 28: 2. (1954) S.C.R. 1: (1953) S.CJ. 592. 
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to ‘self’ and the railway receipts were endorsed in favour of Banks for delivery 
against payments. The purchasers obtained the railway receipts after payments and 
took delivary of the goods. The total turnover of the business .of the appellant 
for the year 1949-50 was Rs. 17,05,144-2-2. Of the said turnover a sum of 
Rs. 3,61,442-7-3 represented the turnover of sales effected outside the then Madras 
State. For the assessment year 1949-50 the Deputy Commercial Tax Officer collected 
sales-tax on the total turnover without exempting the value of the sales effected outside 
the Stato. . The appellant was permitted to pay sales tax under rule 12 of the Madras 
General Sales Tax (Turnover and Assessment) Rules. The appellant submitted 
monthly returns and paid sales tax without claiming any such exemption till the end ` 
of January, 1950. But in the returns for the months of February and March, 1950 
the appellant claimed exemption on sales effected outside the State. The appellant 
submitted a consolidated return Exhibit A-18 to the uty Commercial Tax Officer 
op 30th March 1950 claiming exemption in respect of a sum of Rs. 10,37,334-7-9 
being the value of the sales effected outside the State for the period commencing from 
ist April, 1949 and ending 31st January, 1950. The Deputy Comme ial. Tax 
Officer fixed the taxable turnover of the appellant at Rs. 17,05,144-2-2 and issued a 
notice Exhibit A-23,dated 24th October, 1950 to show cause why the appellant should 
not be assessed accordingly. The appellant was thereafter held liable to pay tax 
amounting to Re. 26,642-14-0 on a net turnover of Rs. 17,05,144-2-2. The appellent 
rofeired an appeal to the Commorcial Tax Officer and a revision petition to the 
Board of Revenus, Madras but was unsuccessful. The appellant, therefore brought 
a suit for the recovery of Rs. 21,270-13-0 being the amount of tax illegally collected 
from him together with interest, contending that the sales effected outside the State 
could not be taxed under Article 286 (1) (a) of the Constitution of India. The 
State of Madras contested the suit on the ground that the sales were taxable as they 
fell within the purview of explanation 2 to section 2 (A) of the Madias Genoral Sales 
‘Tax Act, 1939 (hereinafter referred to as the Act). The Subordinate Judge held that 
for the period from Ist April, 1949 to 25th January 1950 the appellant was not entitled 
to impeach the assessment on the turnover relating to sales outside the State. As 
Pa the period from 26th March, 1950 to 31st March 1950, the Subordinate 
Judge took the view that the part of the turnover relating to outside sales was not 
liable to sales-tax but as there was a single order of assessment for the entire period 
the entire assessment was illegal. Against the judgment of the Subordinate Judge 
both the ew and the respondent filed appeals A.S. No.93 of 1957 and A.S. 
No. 169 of 1957 to the High Court of Andhra Pradesh. By its order dated 18th April, 
1960 in Appeal No. 169 of 1957 the High Court called for a finding from the trial 
Court as to whether the appellant was ablo to prove the facts entitling him to invoke 
the explanation to Article 286 (1) ee By its order dated 21st July, 1962 the trial 
Court submitted a finding to the e that in view of the decision of the Supreme 
Court in India Copper Corporation Ltd. v. The State of Bihar 1, the burden of proof 
was not onthe appellant andthat the finding willhave to be given inits favour. 
But by its order dated 5th March, 1963 the High Court directed the Subordinate 
Judge to record a finding after considering the evidence adduced by the appellant as to 
whether the gocds.in question were delivered for consumption within the delivery 
States. In its order dated 22nd March, 1963, the trial Court, after considering the 
evidence given by the appellant’s witnesses camo to the conclusion that the deliveries. 
wore not madeforby a common judgment dated 11th Match, 1965 in A.S. Nos. 93 
and 169 of 1957 held that the appellant could not claim the benefit under Article 286 
Q) (a) of the Constitution in thea ce of evidence as to how the wholesalers disposed 
of the goods after obtaining delivery and therefore the entire turnover for the year 
1949-50 would be assessable to tax. In the result A.S. No. 169 of 1957 filed by the 
respondent was allowed and A.S. No. 93 of 1957 filed by the appellant was dismissed. 
The Madras General Sales Tax Act, 1939 was enacted in exercise of the legislative 
authority conferred upon the Provincial Legislatures by Entry 48 of List IL read with 
section 100 (3) of the Government of India Act, 1935. The explanation to section 
2 (h) of this Act is as follows : 


1. (1961) 1 S CJ. 457 : (1961) 28.C.R. 276 : (1961) 12 S.T.C. 56. 
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“ Notwithstanding anything to the contrary in the Indian Sale of Goods Act 
£930 the sale or purchase of any goods shall be deemed, for the urpose of this Act 
to have taken place in this Province, wherever the contract of sale or purchase 
might have been made. ' 


@ If the goods were actually in this Province at the time whenthe contract 
of sale or purchase in respect thereof was made Of, 


(b) in case the contract was for the sale or purchse of future goods by des- 
cription, then, if the goods are actually produced in this Province at any time after 
the contract of sale or purchase in respect thereof was made.” 


in the Province at the date of the contract of sale, between the sale and the eer 
Province could competently be onacted under the -Government of India Act, 1935. 
[See Tata Iron and Steel Co. Ltd. v. The State of Bihar* and Poppatlal Shah v. The 


By Article 286 of the Constitution certain fetters were placed upon the’ legis- 
lative of powers of the States as follows: 


“ (1) No law of a State shall impose, or authorise the imposition of, a tax on 
the sale or purchase of goods where such sale or purchase takes place— 


(a) outside the State ; or : 


(b) in the course of the import of the goods, into, or export of the goods out 
of, the territory of India. l l 
~ Explanation. —For the purposes of sub clause (a), a sále or purchase shall be 
deemed to have taken place in the State in which the goods have actually been delive- 
red as a direct result of such sale or purchase for the of consumption in 
that State, notwithstanding the fact that under the law relating to sale of 
goods the property in the goods has by reason of such sale or purchase passed in 
another State. sf 


(2) Except in so far as parliament may by law otherwise provide, no law of a 
State shall imposs, or authorise the imposition of, a tax on the sale or hase of 
any goods where such sale or purchase takes place in the course of inter State 
trade or commerce :. > ' ` My es 


_ Provided that the President may by order direct that any tax on the or 


State immediately before the commencement of this Constitution shall, notwith- 
standing that the imposition of such tax is contrary to the ovations of this clause, 
95}. 


= (3) No law mado by tho Legislature of a State imposing, or authorising the 
imposition of, a tax on the sale or purchase of any such goods as have been declared 
by Parliament by law to be essontial for the life of the community shall have effect 
- unless it has been reserved for the consideration of the President and has received 
his assent.” i i ; l 


Therefore, by incorporating section 22 of the Madras Act, read with Artiole 286, - 
notwithstanding the amplitudo of the power otherwise granted by the charging section 
read with the definition of * sale ’, a cumulative fetter of triple ion Was imposed 
upon the taxing power of the State. The Legislature of the Madras State could 
not since 26th January, 1950, levy a tax on sale of goods taking place outside the 
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State or in the course of import of the goods, into, or export of the goods out of, the 
territory of India, or on sale of any goods where such sale took place in the course of 
inter State trade or commerce. By the Explanation to Article 286 (1) (a) which is 
incorporated by section 22 of the Madras a sale is deemed to take place in the 
State in which the goods are actually delivered as a direct result of such sale for the 
purpose of consumption in that State even though under the lew relating to sale of 
goods the property in the goods has by roc son of such salo in another Stato. 
In tho State of Bombay and another v. The United Motors (India) Ltd.*, it was held 
that since the enactment ot Article 286 (Xa) a sale described in the Explanation which 
may for convenience be called an “Explanation sale” js taxable by that State alone 
in which the goods sold are actually delivered as a direct result of sale for the purpose 
of consumption in ‘that State. =“ ; ` l 
With a view to impose restrictions on the taxing power of the States under tho 

pre-Constitution statutes, amendments were made in those statutes by the Adaptation 
of-Laws Order. -As regards the Madras Act the President issued, on 2nd July, 1952. 
1 Fourth Amendment inserting a new section, section 22 in thát Act. ` It rung as: 
follows : . wages sr a 
_ “ Nothing contained in this Act shall be decmed-to impose: or authorise the - 
imposition of a tax on the sale or purchase of any goods where such sale or purchase 
takes place— i . S 

(a) (i) optside the State of Madray, or .-, ' Din Aare i 

(ii) in the course of import of the goods into the territory of India- or of'the 
export of the goods out of such. territory, or 7- .-. 

©) except in so far-as ‘Parliament may by law otherwise provide, after tho 

31st 


arch, 1951, in the course of inter-State trade or commerep, and the provisions 


of this Act shall be read and construed accordingly. 


Explanation.—For the purposes of clause (a) (i) a sale or purchase shall’ be 
deemod to have token place in the State in which the goods have actually been 
delivered as a direct result of such sale or purchase for the pi of consumption 
in that State, notwithstanding the fact that under the ae ri aa relating to sale 
of goods the property in the goods has by reason of such sale or purchase passed 
in another State.” es 


‘ 


By this amendment the same restrictions were engrafted on the pre-Constitution 
statuto as wore imposed by Article 286 of the Constitution upon post-Constitution 
statutes. 
` As regards the. sales for the period from April, 1949 to 25th January, 1950, it was 
admitted before the Deputy Commercial Tax Officer that the goods were actually 
in the Madras State at.tke time the contract of sale was concluded. It was for this 
reason that the Deputy Commercial Tax Officer negatived the claim which the ap- 
pellant made in respect of those sales. Ita that in the trial Court the appellant. 
the constitutional validity of explanation to section 2 (A) of the Act. , But 
in view of the decision of this Court inthe Tata Iron & Steal Co’s case*, and Poppatlal 
Shah’s case®, Counsel on behalf of the appellant did not seriously dispute the validity 
of the assessment in regard to sales from Ist April, 1949 to 25th January, 1950. 


With regard to the period from 26th January, 1950 to 31st March, 1950 the con- 
tention of the appellant is that the High Court was in error in holding that the burden 
of proof was on the appellant to show that there was not only delivery of goods for 
consumption within the delivery States but there was actual consumption of the goods.. 
‘sn those States. In our opinion the argument is well-founded and must be accepted 
' ag correct. In India Copper Corporation's case*, it was pointed out by this Court 
that if the goods were as a direct result of a sale delivered outside the State of Bihar 


E (1953) 8 C.R. 1069: (1953) S.C-J. 373: (1933) 1 M LJ. 739. 7 
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2. (1958) SCJ. 818: (1958) S.C R. 1355.. (1961) 12 S.T.C. 56. 
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for the purpose of consumption in the Stato of first delivery, the assesses would be 
entitled to the excmption from sales-tax by virtue of the Explanation to Article 286 (1) 
(a) of the Constitution and it would not be necessary for the assessee to prove further 
that the goods so delivered were actually consumed in the State of first destination. 


In the present case the Subordinate Judge hag, upon a consideration of the evi- 
dence adduced by the parties stated in nis report dated 27th January, 1962 that the 
intention of the appellant was that the sale and delivery should be for the purpose 
of consumption in the delivory States. It is true that in his subsequent roport dated 
22nd March, 1963 the Subordinate Judge gave a different finding. But it is obvious 
that the subsequent report of the Subordinate Judge is vitiated because the principle 
laid down by this court in {ndia Copper C orporation’s case, has not been taken into 
acoount. Having regard to the evidence adduced by the appellant in this case we 
are satisfied that the part of the turnover which related to sales from 26th January, 
1950 to 31st March, 1950 was not liable to sales-tax and the levy of salos-tax from 
appellant to this extont is illegal. 


The next question arising in this appeal! is whether the assessment order of the 
` Deputy Commercial Tax Officer for the year 1949-50 is illegal in its entirety not- 
withstanding the fact that the State Government had a right to levy sales-tax on out- 
side sales which were effected prior to 26th January, 1950. It was argued for the 
appellant that the assessment must be treated as one and indivisible and if a part of 
the assessment is illegal the entire assessment must be deemed to be infected and 
treated as invalid. In support of this argument reference was-made to the decision 
of this Court in Ram Narain Sons Ltd. v. Assistant Commissioner of Sales Tax* in. 
which this Court observed: as follows : Peed ; l Ha 


- , “The necessity for doing so is, however, obviated by reason of the fact’ that the 

- assessment is one composite whole relating to the pre-Constitution as well as thé 
post-Constitution periods and is invalid in toto. ere is authority for the propo- 
sition that. when an assessment consists of a sirigle undivided sum in-respect of the 
totality of the property treated as assessable, the wrongful inclusion in it of certain 
items of property which by virtue of a provision of law were expreasly exempted 
from taxation renders the assessment invalid in toto.” 


The Court cited with appioval a . from the judgment of the Judicial Com- 
mittes in Bennett Y White (Calgary) Ltd. and Municipal District of Sugar City No. 5.8 


“When an assessment is not for an entire sum, but for separate sums, dissected 
and earmarked each of them to a separate assessable item, a Court can sever the 
items, and cut out one or more along with the sum attributed to it, while affirming, 
the r-sidue. But where tho assessment consists of a single undivided sum in 
of the totality of property treated as assessable, and when one component (not 
dismissible as * de minimis’) is on any view not assessable and wrong] y included, it 

. Would soom clear that such a procedure is barred, and the assessment is bad wholly. 
That matter is covered by authority. In Montreal Light, Heat & Power Consolid- 
ated v. City of Westmount the Court (see especially per Anglin, CJ.) in those 
conditions held that an assessment which was bad in part was infected throughout, 

‘and treated it as invalid. Here their Lordships are of opinion, by parity of 
reasoning, that the assessment was invalid in toto.” ? 


Applying the principle to the special facts and circumstances of ‘the case the Court 
sot aside the orders of assessment and directed that the case should be remanded to 
the Assessmont Officer for ro-assessment of the appellants in accordance with law. 
The sam» principle was applied but with a different result in the later case the State 
of Jammu and Kashmir v. Caltex (India) Ltd.* in which the question arose as regards 
the validity ofan assessment of sales-tax of retail sales of motor spirit. The Petrol’ 
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Taxation Officer assessed the respondent to pay sales-tax for the period January, 
1955 to May, 1959 under section 3 of the Jammu & Kashmir Motor Spirit (Taxation 
of Sales) Act, 2005. The respondent applied under section 103 of the Constitution of 
Jammu and Kashmir and a single Judge of the High Court held that the respondent 
was liable to pay sales-tax only in respect of the sales which took place during the 
riod January to September, 1955 and issued a writlrestraining the appellants trom 

. levying tax for the period October, 1955 to May, 1959. Onappeala Division Bench 
of the High Court quashed the assessment for the entire period. On appeal to this 
Court it was held that though there was one order of assossment for the period Ist 
January, 1955 to May 1959 the assessment could be split up and dissected and the 
items of sale could be separated and taxed for different periods. It was pointed out 
that the sales-tax was imposed in the ultimate analysis on recoipts from individual 
sales or purchases of goods effected during the entire period, and, therefore, a writ 
of mandamus could be issued directing the appellant not to realise sales-tax with 
rogard to transactions of sale during the peri om 7th September, 1955 to May 1959. 


A similar question arose for determination in an American tase [Frank 
Ratterman v. Western Union Telegraph Co.*]. The question in that case was 
4 whether a single tax, assessed under the Revised Statutes of Ohio, section 2778 
upon the receipts of a telegraph company which receipts were derived partly from 
interstate commerce and from commerce within the State but which were 
returned and assessed in gross and without separation or apportionment, is wholly 
invalid, or invalid only in the proportion and to the extent that the said receipts were 
derived from interstate commerce.” It was held unanimously by the Supreme Court 
of the United States that the assessment was not wholly invalid but it was invalid 
only in proportion to the oxtent that such receipts were derived from interstate com- 
merce, It was observed that where the subjects of taxation cai be separated s0 that 
which arises from interstate commerce can be distinguished from that which arises 
from commerce wholly within tho State, the Court will act upon this distinction, and 
will restrain the tax on interstate commerce, while permitting the Stato to collect that 
upon commerce wholly within its own territory. The principle of this case has been 
consistently followed in American cases : (see Bowman ~. Continental Company’. 
This caso has been cited with approval by this Court in The State of Bombay v. The 
United Motors (India) Ltd.*, wherein it was observed that the same principle should 
be applied in dealing with taxing statutes in this country also. . 


Tn the present case we are of opinion that though there is a single order of assess- 
ment for the period from Ist April, 1949 to 31st March, 1950 the assessment could’be 
split up and ead and the items of sale separated and taxed for different periods. 
Tt is Guite.casy in this case to ascertain the turnover of the appellant for the pre- 
‘Constitution and. t-Constitution periods for these figures are furnished in the 
plaint by the a t himself. It is open to the Court in these circumstarices ‘to 
govor the TACT of the assessment and give a declaration with regard to that 

alone instead of déclaring the entire assessment void. For these reasons we 
hold that the appellant should be ted a declaration that the order of assessment 
made by the Deputy Commercial Tax Officer for the year 1949-50 is invalid to the 
extent thatthe levy of sales-tax is made on sales relating to goods which were delivered 
for the purpose of consumption outside the State for the period from 26th January, 
L950 to 31st March, 1950. The result is that the appellant is entitled for refund of the 
amount illegally collected from him for the period from 26th January, 1950 to 31st 
March, 1950. The trial Court has already found that the appellant is entitled to 
claim exemption with regard to turnover for - this iod to the extent of 
Rs. 3,34,107-15-6 and the tax payable on this sum is Rs. 5 7-0. The appellant is 
therefore, entitled to a decree for the refund of Rs. 5,220-70. The appellant is. 
also entitled to interest at 6 per cent. per annum from the date of suit till realisation 
of this amount. . # 


On a 
1. 127 HS. 411. 3. (1953) S.C-R. 1069 at1097 © (1953) S.C J. 
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For these reasons we allow this appeal and sot aside the judgment of the Andhra 
Pradesh High Court dated 11th March, 1965 in A.S. Nos, 93 and 169 of 1957 and 
allow this appeal to the extent indicated above. 


n There will be no order with regard to costs. 
o VER | l Appeal allowed in part: 


THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 


` Present:—J.C. Suan, Acting Chief Justice, MR. Justice V. RamMASWAMI AND 
Me, Justice A. N. Grover. 


V. Jaganmohan Rao and others «.. Appellants* 


7. l 
Commissioner of Income-tax and Excess Profits Tax, Hyderabad ... Respondent. 


Tho assæsoe purchased a mill from a Hindu father on the basis that it was his 
self-aoquired property. On the date of the purchase, the question whether the 
property was the self-acquired property of the father or the joint family propery 
was the subject-matter of an appeal pending in the High Court. The High Court 
in the a held that the mill was the joint family property. The father appealed 


for the relevant assessment years. Before the assessments were taken up, the 
assessoo ontered into a compromises with the sons of the vendor and got arelease of 

- their interest in the Property on payment of Rs. 1,15,000. The assessee as the 
Receiver appointed by the High Court was d iting the income from the property 
in the High Court. The Privy Council deci the a in favour of the father. 
On the basis of the decision of the Privy Council, the mo-tax Officer, commen- 
ced back assessment proceedings in respect of the lease income of the mills. . The 
Tribunal upholding the orders of the Department held that the decision of the 
Privy Council constituted information for the back asseasmont and that the sum 
paid by the assessoe for obtaining the sons’ interest in the property released was 
a capital expenditure and hence not allowable. | | 


hence the amount should bs apportioned. The Revenus as Well'as the assessee 
appealed : 

Held, that the back assessment proceedings are validly taken as the decision of 
the Privy Council constituted the information. The payment of Rs. 1,15,000 is a 
capital expenditure made by the assessee to perfect his title to a capital asset and 
the assessee is not entitled to set-off any portion of the amount as attributable to 
the lease money. 


Once an assessment is reopened by issuing a notice under the Act the previous 
under assessment is set aside and the whole assessment proceedings start afresh. 


The word “information” in section 34 (1) (b) incladsd information as to the true 
and correct state of the law and so would cover information as to relevant judicial 


* CAs, Nos. 893 to 898 and pe oi 31st July, 1969, 
1381 to 1386 of 1966. | 
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decisions. Escapement under section 34 (1) (b) was not confined to cases where 
no return had been submitted’ by the assessea or where income had not beon 
assessod owing to inadvertenos or oversight or other lacuna attributable to the 
assessing authorities. But even ina case where a return had beon submitted 
an Income-tax Officer had erroneously failed to tax a part of the assessable income 
it was a case where that part of the income had escaped assessment. 


Held on facts : the assesseo deliberately suppressed the fact that there was a com- 
promise between himself and sons under which he was entitled to the whole of the 
income from the mill. The decision of the Privy Council would constitute 
information for the purposes of back assessment prococdings. 


The contention that the Officer could have legitimately asseasod a third share o 
the income which was due to the assessee according to tho judgment of the High 
Court and thore was escapement only to the extent of two-third share income is 
not of much avail to the assessec because once procesdings under section 34 are 
taken to be validly initiated with ` regard to the two-third share of the income, the 
jurisdiction of the Officer cannot be confined only to that portion of the income. 


Also held: it is well established that where money is paid to perfoot a title or as 
consideration for getting rid of a dofect in the title or a threat of litigation the 
payment would bs capital payment and not revanus payment. If the asset which 
_ 1s acquired is in its charactor a capital asset, then any sum paid to acquire it must 

surely be capital outlay. Money paid in consideration of the acquisition of a 

source of property or income is capital expenditure. 


Held on facts: it cannot bs said that the amount was paid partly for the acqui- 
sition of tho capital asset and y to discharge the claim towards profits. The 
fact that the High Court took into consideration ths income from the mili in 
testing whether the offar mads by the assesses for th ralease of the claim of the sons 
was a fair offer would not mean that the sons were given as a result of the com- 
promise a share in the profits of the assesseo. It was a lumpsum payment for 
acquisition of the capital asset and the claim of the sons for the lease money from 
the property was merely ancillary or incidental to the claim to the capital asset. 
Tho High Court was in error in holding that the amount should be apportioned 
betwoen capital and incom3. The entire amount should bs treated as capital 
-payment and the assesses is not ontitled to excluds from the incom: sought to be 
assessed in his hands any portion of that amount. 


l ; fcom the Judgment and Order dated the 7th December, 1962, of the 
Andhra Pradesh High Court in Case Refurred No. 24 of 1956. 


D. Narasaraju, Senior Advocate (P. Ramarao, K. R. Chaudhuri and K. Be anes 
Chaudhuri, Advocates, with him), for Appellants (In C. As. Nos. 893 to 898 of 1966) 
and the Respondents (in C. As. Nos. 1381 to 1386 of 1966). 


Jagdish Swarup, Solicitor-Gensral of India (S. K. Aiyar and R. N. Sachthey 
Advocates, with him), for Respondent (In C. As. Nos. 893 to 898 of 1966) and the 
Appellants (in C. As. Nos. 1381 to 1386 of 1966). 


The Judgment of the Court was delivered by : 
 J.—The assesses who is the kartha of a Hindu undivided family 
was assessod in that status for the relovant assessment years, 1944-45, 1945-46, 1946- 
47 not only to income-tax but also to excess profits tax. On Ist February, 1941, he 
purchased from Randhi Appalaswamy (hereinafter referred to as the vendor) a 
inning mill known as Sri Satynarayana Spinning Mills, Rajahmundry, for a sum of 
Rs. 54,731. The purchase was made ata period when there was litigation betwoen the 
sons of the vendor and the vendor in tof the spinning mill and other properties. 
The sons had filed a suit against the fathor, the vendor, claiming the schedule pro- 
‘es including tho mill as joint family properties and for partition of the same. 
Fhe vendor claimed T ST e were his AO E beep properties. Tho District 
Judge, Rajahmundry, at the properties were tho so -acquired properties of the 
Judge, Ra missad the suit of the plaintif Against the judgment of the District 
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Judge an appeal was filed in the Madras High Court, being A.S. No. 175 of 1938. 
While the a was pending, on Ist February, 1941 the assesseo purchased the mill 
from the r who purported to sell the same as the sole owner. In A.S. No. 175 
' of 1938 the Madras High Court held that the properties of the vendor were not his 
self-acquired properties but were joint family properties in which the plaintiffs had a 
two-thirds share. Against this judgment the vendor preferred an a to the Privy 
Council. While that appeal was pending the assesseo had su returns for the 
relevant assessment years. However, before the assessments wore taken up the 
assessoo entered into a compromise with the plaintifis on 7th September, 1945, by 
virtue of which he got a release of the interest of the vendor’s sons on payment of 
Rs. 1,15,000. Whils the appeal was pending before the Privy Council the 
had applied to the High Court for recovery of their share of the profits. 
inted the assossec as the Receiver directing him eo dspoaitatie aro ts 
in the High Court. The assossoo deposited a sum of Rs. 1,09,613 for the year 1944-45, 
_ Rs. 31,087 for the year 1945-46 and Rs. 4,775 for the yoar 1946-47. Under the 
ae RES the assesses was entitled to withdraw these amounts on payment of 
15,000. Tho Privy Council decided the appeal on 2nd July, 1947, reversing the 
order of the High Court and restoring that of the District Judge holding that 
Appalaswamy was the absolute owner of the mill and the sons had no right, title or 
interest Neca On receipt of the Privy Council’s decision which finally determined 
the rights of the parties and the ownership of the assesses in the mill, the Income-tax 
Officer issued on 2nd March, 1948 a notice under section 34 of the ore aa 
respect of Rs. 1,09,613 received by the assessee as leases income of the mill. It was 
contended for the assesses (1) that the procesdings initiated under section 34 of the 
Act for the year 1944-45 assessment wore invalid in law as there was no new infor- 
mation leading to the discovery that income had escaped assessment, (2) that in any 
Abe MU CERA was entitled to set off the sum of Rs. 1,15,000 paid to the sons of 
Appalaswamy under the compromises approved by the High Court for releasing their 
ee ited in the mill against the assessoo’s income from the mill. The Income-tax 
O ected these contentions and treated the whole amount of Rs. 1,15,000 as 
said aad canital oxpendities. m adguiting an an asset. Tho A late Assistant 
Commissioner rejected the appeal of the assesses. The as ed the order 
of the Appellate Assistant Commissioner. It hold in the first place that the assessee 
had not disclosed the impugned souros of i income from the in his original assess- 
mont, that the matter as to the assessoo’s ownership of the mill was sub-judice and 
that the decision of the Privy Council constituted information not only of law but 
also as to the factum of the ownership of the mill and the income therefrom. The 
Tribunal expressed the view that the sum of Rs. 1,15,000 could not be allowed to be 
set off against the assessee’s income from the mill as it was an ex gratia payment to 
the sons of Appalaswamy who had no right, title or interest in the mill and it was 
at in order to perfect a supposed defective title and as such was of capital nature. 
the Income-tax Appellate Tribunal stated a case to the High Court under 
section 66 (2) of the Indian Income-tax Act, 1922 on the following questions oF law; ° 


“RA. No. 779 which relates to the assessment year 1944-45 : 


(1) Whether, on the facts and In the circumstances of ths case,in of the assessment 
Sear 1944-45, the assessment made on tho assesses in the status of a Hindu undivided family in 
. respect of Income recelved by him as Receiver could be justified notwithstanding the provisions 
of section 41 of the Act? 

(2) Whether,on the facts and In the circumstances of the case, the assessment of the entire 
aoe of Rs. 1,09 613 in the hands of the assessee is valid in the face of the compromise memo, 
dated 7th September, 1945 approved by the Court ? 

®) big i TD ll ear portent pce SADC a eC r entithed to 
set off Rs 1,15,000 being the amount paid to the minors for releasing their rights in the property from 
` out of the amount received from the mill ? 


R.A. No. 780 which relates to assessment year 1945-46 : 


(1) Whether, on the facts and in the circumstances of tho case, the assessment mado 
under section 34 of the Act is valid in law ? 


(2) Whether, on the facts and in the olrcumstances of the dtvandivided family tn repo 
year 1945-46, the assessment on the assessco in the status of a Hindu undi family in reapect 
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of the income received by him as Receiver could be justiflsd notwithstanding the provisions of 
section 41 of the Act ? 


, (3) Whether, on the facts and in the circumstances of the case, tho assessment of tho 
entire incoms of -Rs 31,087 in the hands of the assesses is valid in the face of the compromise 
memo dated 7th September, 1945 approved by the Court? ' : 


(4) Wasther, on ths facts aad in ths circumstances of the case, the assasses Is not entitled 
to set of: Rs 1,15,000 bsing the amount paid to the minors for releasing their rights [n the 
property from out of the amount received from the mill ? 


R.A. No. 781 which relates to assessment year 1946-47 : 
(1) ‘Whether, on ths facts and in the circumstances of the case,in res of the assessment 
year 1946-47 the assessmsnt on the assesses in ths status of a Hindu undivl family in respect 


of incoms received by him as Receiver could bs justifisd, notwithstanding the provisions of 
section 41 of the Act ? 


‘ (2) Whether, on the facts and In the circumstances of the case, the assessment of the 
entireincoms of Rs. 4,775 in ths hands of the asssssseis valid in the facs ofthe compromise 
memo. dated 7th September, 1945 approved by the Court? 


EET on the facts and In the circumstances of the case, the asseasee is not entitled to 
ectoff 1,15,000 being the amount paid to the minors for releasing theirrightin the property from 
outof the amount received from the mill ?’’ l 

Tho Appellate Tribunal pointed out in the statement of the case that question No. 
1in R.A. No. 780 for the assessment year 1945-46 pertained to the earlier assessment 
year 1944-45 in R.A. No. 779 and also that question No. 2 in R.A. No. 780 and R.A. 
No. 779 for the assessment year 1945-46 and the corresponding exoess profits tax 
assessment did not arise in that year but ined to the earlier assessment year 
1944-45 in R.A. No. 779 and the corresponding excess profits tax assessment in R.A. 
No. 782, , 

TnS iei Ur BOr ton Nos. 1 and 2 in RA. No. 779 and question 
No. I in No. 780 in the tivo. Tho High Court held that ré-assessment 
poe have been validly initiated under section 34 of the Act. The High Court 
ound that the assessment on the assesses in the status of Hindu undivided family 
in respect.of inoome received by him as Receive: was proper. The High Court 
thought that the basis of the compromise in the Madras High Court entered into 
between the assesses and the minor sons of the vendor Appalaswamy wherein the 
assesses paid Rs. 1,15,000 to the minor sons cannot be ignored.. The High Court 
negatived the contention of the Income-tax ent that the sum of Rs. 1,15,000 
was paid to cure a supposed defoct in the title and that it was a capital payment. 
Upon the interpretation. of the terms of the compromise the High Court took the 
view that the amount of Rs. 1,15,000 was paid partly towards aoquisition of capital 
asset and partly towards the discharge of the claim towards profits and hence it 
should be apportioned towards capital and income in the proportion of 90/85. 
C.As. Nos. 1331 to 1386 of 1966 are brought by certificate from the judgment of the 
High Court on behalf of.the Commissioner of Income-tax and C.A. Nos. 893 to 898 
x aig were brought by special leave from the same judgment to this Court on behalf 
of ‘the -assessee. 


After the Amending Act of 1939 and before the Amending Aot of 1948 section 
34 stood as follows : 


“({) If in consequence of definite information which has come into his possession the 
Income-tax Officer, discovers that inco profits or gains chargeable to income-tax have escaped 
assessiont In any year, or have been under-assessed, or have been assessed at too low a rate, or 
have been the subject of excessive relief under this Act the Income-tax Officer may in any casein 
which he has reason to believe that the assesses has concealed the particulars of hisincome or 
deliberately furnished inaccurate particulars thereof at any time within eight years, andin any 
other case at any time within four years of the ond of that year, serve on the person liable to pay 
- tax on suchincome profits or eins orin the case ofa company on the principal officer thereof a 
notices containing all or any of the requirements which may be included in a notice under snb- 
seon (2) of PEANT TEE to er af e atk Income, profit or gains, and 
provisions o a shall, so far as may be, a accord i 

Mn ng oply ngty as if the notice werea notice 


ma La k 4 


(2) No order of assessment under section 23 or of assessment or re-assessment und 
section (1) of this section shall be mado after the expiry, in any case to which o a ane 
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(ft) of sectlon 23 applies, of elght years, and in any other case, of four years from the end of the year, 
in which the income, profits or gains were first assessable. 


+ & s oe wn, 


= The first question arising in this a ‘whether tho mod under section 34 
is Jogaily valid. It was contended by Mr. Narasaraju that the decision of the Privy 
Council could not be said to be definite information within the meaning of the section. 
It was ‘said that the Incometax Officer was fully aware of tho circumstances of the 
caso and the assessee had placed all the relevant facts before him, namely, that under 
the High Court’s judgment the vendor was only entitled to one-third share of the 
income pending the decision of the appeal before the Privy Council. ‘In our opinion 
there is no justification for this argument. It is not true to say that the assessoe 
brought all the relevant facts before the Income-tax Officer. On the contiary he 
deliberately suppressed the fact that there was a oompromise between himself and 
the plaintiffs under which ho was entitled to the whole of the income from the mill. 
At any, rate the Privy Council’s decision which determined the rights of the parties 

of the compromise did constitute definite information within the mean- 
of section 34 of the Inoome-tax Act. This view is borne out by the decision of 
this Court in Maharaja Kumar Kamal Singh v. Commissioner of Incorne-tax*. In 

‘that case the Income-tax Officer had, following the decision of the High Court in 
Kamakhya Narain Singh’s case*, omitted to bring to assessment for the year 1943-46 
the sum of Rs. 93,604 representing interest on arrears of rent due to the assessee in 

of agricultural land on the ground that the amount was agricultural income. 
Sa ar the Privy Council, on appeal from that decision held that interest on 
arrears of rent payable in respect of agricultural land was not agricultural income. 
As a result of this decision the Income-tax Officer initiated re-assesament pr 
under section 34 (H) (b) of the Incometax Act and brought tho amount `of 
Rs. 93,604 to tax. In these circumstances it was held by this Court firstly that the 
word “information” in section 34 (15) included information as to the true and oor- 
rect state of the law, and 50 would cover information as to relevant judicial decisions, 
socondly, that “escape” in section 34 (1) was not confined to cases where no return 
had been submitted by the assessee or where income had not been assessed owing to 
inadvertence or ovérsight or othor lacuna attributable to the assessing authorities. 
But even in a case whore a return had been submitted, if the Income-tax Officer had | 
erroneously failed to tax ‘a part of the assessable income, it was a case whore that 
part of the income had sscaped assessment. The decision of the Privy Conncil, 
therefore, was held to be information within the meaning of section 34 (1) (b) and 
tho procesdings for re-assessment were validly initiated. In our opinion the principle 
of this decision governs the present case and it must be held that the proceedings 
initiated under section 34 for the assessment year 1944-45 wero legally valid. It 
was stated on behalf of the appellant that in any case the Income-tax Officer could 
have legitimately assessed one-third share of the income which was due to the assessee 
according to the judgment of the Madras High Court and there was escape only to the 
extent of two-third share of the income. This argument is not of much avail tothe 
appellant because once proceedings under section 34 are taken to be validly initiated 
with regard to two-third share of the income, the jurisdiction of theIncome-tax Officer 
cannot be confined only to that portion of the income. Section 34 in terms states 
that once the Income-tax Officer decides to reopen the assessment he could do so 

‘within the period prescribed by serving on the person liable to pay tax a notice 
containing all or any of the requirements which may be inoluded in a notice under 
section 22 (2) and may proosed to assess or re-assess ee income, profits or gains. 
It is, therefore, manifost.that once assessment is reopened by issuing a notice under 
sub-section (2) of section 22 the previous under-assessment is ‘at ‘aside and the whole 
assessment proccedings start afresh. When once valid proceedings are started under 
section 34 (i) 1) (b) the Income-tax Officer had not only the jurisdiction but it was his 
duty to levy tax on the entire income that had escaped assossmont during that yoar. 
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Tho second question involved in this case is whether the High Court was right 1n 
holding that any portion of the amount of Rs. 1,15,000 was liable to be treated as 
business expenditure. It is well established that where money is paid to perfect a 
title or as consideration for getting rid of a defect in the title or a threat of litigation 
tho payment would be capital payment and not revenues payment. What is casential 
to be seen is whether the amount of Rs. 1,15,000 was paid for bringing into existence a 
right or asset of an enduring nature. In other words if the asset which 18 acquired 
is in its character a capital asset, thon any sum paid to acquire it must surely be capital 
outlay. Money paid in consideration or the acquisition of a source of profit of 
income is ca expenditure both on principle and authority. In 4r on VY. 
British Insulated and Helsby Cables Lid.+ Viscount Cave said : 

“ But where an expenditure is made, not only once for all, but with a view to bringing into exis 
tence an asset or an advantage for the enduring benefit of a trade, I think that there is very 
reason (in the absence of special circumstances leading to an opposite conclusion) for treating such 
an expenditure as property attributable not to revenue but to capital.” 

In Commissioner of Taxes v. Nchanga Consolidated Copper Mines Ltd’, Lord 
Radcliffe observed at p. 960: 

u Courts have stressed the importance of observing a demarcation between the cost of creating, 
raise or enlarging the permanent (which does not mean pérpetual) structure of which the 
income is to be the produce or fruit and the cost of earning that income itself or performing the 
income-earning operations Probably thisis asilluminating a line of distinction as the law by 
itself is likely to achieve.” 

It is, however, contended on behalf of the assesses that the amount of Rs. +,15,000 
was paid partly for the acquisition of capital asset and partly to discharge the clam 
towards profits and hones there should be an apportionment of the amount. It is 
not possible to accept this contention. Ita from the order of the High Court 
that the value of the mill was fixed at Rs. 115,000 after taking into consideration the 
fact that the mill was built on a leasehold premises. The value of the machinery was 
fixed at Rs. 1,36,000 and the kaschold interest was fixed at Rs. 14,000. On this 
basis the share of the minors was takon to be Rs. 90,000. op o profits 
tho olaim of tho plaintiffs was taken to be Rs. 85,000. Tho total olaim was therefore 
Rs. 1,75,000 so that the offer of Rs. 1,15,000 for the release of the claim of the plaintiffs 
in the mill was hold to be fair. The High Court, therefore, oertifled the compromise 
to be for the benefit of the minor plaintiffs. In the course of its order dated 7th 
September, 1945 the High Court observed : 

“There are, however, numerous risks which the continuance of the pl geo would necessarily 
involve. Tho Privy ye mi pes that the mill was the self-acquired property of the father, 


sell 
s the further possibility that by the time the litigation en perty 
its valus will have been materially reduced by the termination o the lease of the land. 


Taking all these contingsacles into consideration we are of opinion that the offer made by 
the purchaser of Rs. 1,15,000 for the release of the claim, if any, of the two sonsin the mill sold 
seers! their father isa fairoffer, the acceptance of which would be beneficial to the minor second 
p a 

It is true that the High Court took into consideration the income from the mill 
in testing whether the offer made by the purchaser of Rs. 1,15,000 for the release of 
the claim of the plaintiffs was a fair offer. But that does not mean that the sons of 
Appalaswamy were given as a result of the oo romise a share in the profits of the 
asaossoe. It is clear from tho circumstances of this case that the payment of Rs. 
1,15,000 was made by the assesses in order to perfect his title to capital assot and the 
assessoo is not entitled to set off any portion of the amount as attributable to the lease 
monsy. It was a lump sum payment for acquisition of a capital ‘asset and the claim 
of the plaintiffs for the lease money from the property was merely ancillary or inci- 
dental to the claim to the capital asset. In our opinion the High Court was in error 
in holding that the amount should be apportioned between capital and income. In 


1 (1926) A C 205,213 : 10T. C. 185 : 95L. 2. (1964) A. C. 948 : (1964) 2 WLR. 339 
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the result so far as questions 3 and 4 in R.A. No. 779, questions 1 and 2 in 
R.A. No. 780 and questions 2 and 3 in R.A. No. 781 are concerned the answer is 
that the entire amount of Rs. 1,15,000 should bo treated as capital payment and the 
assesse) is not entitled to exclude from the incom) sought to bs assessed in his hands 
any portion of that amount. 


We accordingly allow C.A. Nos. 1381 to 1386 of 1966 to the extent indicated 
above. C.A. Nos. 893 to 898 of 1966 are dismissed. There will be no order as to 
costs in either of two sets of appeals. 

V.S. — Ordered accordingly, 
THE SUPREME COURT OF INDIA. 
; (Civil Appellate Jurisdiction.) 

Present :—M. HDAYATOLLAH, Chisf Justice, Mr. Justice J. O. Suan, 
ec sneer V. RawaswamMl, Mr. Justice G.K. Mrrīsr anp MR. Justice 

. GROVER. 


The Assistant Commissioner of Urban Land Tax, Madras and i 
others etc. .. Appellants* 


y. 
The Buckingham and Carnatic Co., Ltd., etc. .. Respondents. 
Madras Urban Land Tax Act (XII ee and Constitution of India (1950), 
Articles 14 and 19 (1) (f£), Schedule VII, List I, Entry 86 and Schedule VII, List IT Entry 
49—Validity of the Act—Whether ultra vires of Articles 14 and 19 (1) Constitution o 
oe ee VH, nD, 86 or Schedule VII, List li, 
Entry 49—Legislative entries to given liberal interpretation—No overlapping— 
Retrospective operation of laws—-Whether wnreasonabla. 

There is no warrant for the assumption that Entries 86, 88 of List I and Entry 

48 of List II form a special group embodying any particular scheme. The directive 
mciple embodied in Article 39 (c) applies both to Parliament and to the State 
reise and it is difficult to conceive how Entries 86 to 88 of List I would ex- 
clude any power of the State Legislature to implement thesameprinciple. The 
Legislative entries must be given a large and li er amc ican reason 
being that the allocation of the subject to the list is not by way of scientific or 
logical definition but by way of a mere simplex enumeratio of broad categories. 
There is no reason for holding that Entries 86 and 87 of ListI preclude the State 
Legislature from taxing capital value of lands and buildings under Entry 49 of 
List II. There is no conflict between entry 86 of List I and Entry 49 of List IT. 
The basis of taxation under the two entries is quite distinct. As regards Entry 86 
of List I the basis of the taxation is the capital value of the asset. Itis nota tax 
directly on the capital value of assets of individuals and companies on the valua- 
tion date.. The tax is not imposed on the components of the assets of the assessec. 
The tax under the Entry 86 e on the principle of aggregation and is impos- 
edon the totality of the value ofall the essets. It is imposed on the total assets 
which the assessee owns and in determining the net wealth not only the encum- 
brances specifically charged against any item of asset, but the general liability of 
the assessee to pay his debts and to discharge his lawful obligations have to be 
taken into account. In certain exceptional cases, where a person owes no 
debts and is under no enforceable obligation to discharge any liability out of his 
assets it may be possible to break up the tax which is leviable on the total assets 
into SN aeac and attribute a component to lands and buildings owned by an 
assessec. In such a case the component out of the total tex attributable to lands and 
buildings may in the matter of computation bear similarity to a tax on lands and 
buildings levied on the capital or annual value under Entry 49, List II. But in 
a normal case a tax on capital value of assets bears no definable relation to lands 
and buildings which may or may not form a component of total assets of the 





*C.As. Nos: 21 to 23, 46, 47, 125 and ; 
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assessce. But Entry 49 of List II contemplates a levy of tax on lands and build- 
ings or both as units. It is not concerned with the division of interest or owner- 
ship in the units of lands or buildings which are brought to tax. Tax on lands 
and buildings is directly imposed on lands and buildings and bears ə definite 
relation to it. Tax on the capital value of assets bears no definable relation to 
lands and buildings which may forma component of the total assets of the assessee 
by legislation in exercise of power under.Entry 86, List I tax is contemplated to 
be levied on the value of the assets. For the purpose of levying tax under Entry 
49 List II the State Legislature may adopt for determining the incidence of tax 
the annual or the capital value of the lands and buildings. But the adoption of 
the annual or capital value of lands and buildings for determining tax liability 
will not make the fields of legislation under the two entries overlapping. ‘The 
two taxes are entirely different in their basic concept and fall on different subject- 
matter. In pith and substance the new Act in imposing a tax on urban d 
‘ata tage of the market value is entirely within the ambit of Entry 49 of 
List II and within the com ce of the State Legislative and does not in any 
way trench upon the field of legislation of Entry 86 of List I.. 


The legislative histroy of Entry 49, List II does not lend support to the argu- 
ment that Entry 49, of List II relating to tax on lands and buildings cannot be 
separated. Entry 49 ‘‘ Taxes on lands and buildings’ should be construed as 
taxes on lands and taxes on buildings and there is no reason for restricting the 
amplitude of the language used in the Entry. - Having regard to the language 

_ and context of section 6 of the new Act the opinion which the Assistant Gommis- 
sioner has to form under that section is not subjective but should he reached 
objectively upon the relevant evidence after following the requisite formalities 
laid down in sections 7 to 11. After considering the relevant sections, it was 
held that the Act envisages a detailed procedure regarding submission of returns 

. the making of an assessment after hearing objections and a right of appeal to 

-higher authorities and that provisions of section 6 are not violative of Article 14 
of the Constitution. 4 


_ It is not possible to put the test of reasonableness into the straight jacket of a 
narrow formula. . The object to he taxed, the quantum of tex to be jevied. the 
conditions subject to which it is levied and the socizl and economic policies 
which a tax is designed a subserve are all matters of political character and these 
_ matters have been entrusted to the Legislature and not to the Courts. In applying 
the test of reasonableness it is also essential to notice that the power of taxation 
is generally regarded as an assential attribute of sovereignity and constitutional 
provisions relating to the power of taxation are regerded not as grant of power 
ut as limitation upon the power which would otherwise be practically without 
imit. Asa general rule it may be said that so long as a tax retains its character 
as a tax and is not confiscatory or extortionate the reasonableness of the tax 
cannot be questioned. 


A tax on land values and a tax on letting value though both are taxes under 
Entry 49 of List II cannot be clubbed together in order to test the reasonableness 
of one or the other for the purposes of Article 19 (1). But so far as the new Act is 
concerned the levy of 0.4 per cent. of the market value of the urban land is by 
no means confiscatory in effect. 


It is not right to say as a general proposition that the i ition of tex with 
retrospective effect per ss renders the law unconstitutionsz I. applying the test 
of reasonableness to a taxing statute it is of course a relevant consideration that 
the tax is being enforced with retrospective effect but that is not conclusive in 
itself. Held, in view of the legislative ee ae of the present case the imposi- 
tion of the tax retrospectively from Ist July, 1963 cannot be said ta be an wh- 
reasonable restriction, 


Bald Madras Urban Land Tax Act 1966 is constitutionally valide 


I] ASST, COMMR. OF URBAN LAND TAX ¥. B: & C. CO., LID. (Ramaswami, J.). SÌ 
Appeals from the Judgment and Orders, dated the 10th April, 1968 of the 
Madras High Court in Writ Petitions Nos. 387 of 1968, etc. 


S. V. Gupte, Senior Advocate (G. Ramanyjam, Government Pleader, Madras 
Fiigh Court and A. V. Rangam, Advocate, with him), for Appellants (In C.As. 
Nos. 21 to 23 of 1969) and the Respondents (In C.As. Nos. 46 ,47, 125 and 274 of 
1969. 


V. K. T. Chari, Senior Advocate (T. N. C. Rangarajan and D. N. Gupta, 
Advocates, with him), for Appellants (In C.As. Nos. 46 and 47 of 1969) and Res- 
pondents (In C.As. Nos. 21 and 23 of 1969). 


V. K. T. Chan, Senior Advocate (A. R: Ramanathan, T. N. C. Rangarajan 
and " Gopalakrishnan, Advocates, with him), for Appellant (In C.A. No. 125 of 
1969). 


K.C. Rajappa, Advocate and S. Balakrishnan and S. Lakshminarasu, Advocates 
of Aiyar and Atyar, for Appellant (In C.A. No. 274 of 1969). 


K.C. Rajappa, Advocate, S. Balakrishnan and S. Laxminarasy, Advocates of 
Aipar and Aiyar, and N. M. Ghatats, Advocate, for Respondents (In C.A. No. 22 
of 1969). 


The Judgment of the Court was delivered by l 
_ Ramaswami, F.—In these appeals which have been heard together a common 
question of law arises for determination, namely, whether the Madres Urban Land 
Tax Act, 1966 (XII of 1966) is constitutionally valid. 


. In 1963 the Madras Legislature enacted the Madras Urban Land Tax Act, 
1963 which came into force in the city of Madras on the Ist of July,.1963. In the 
Statement of Objects and Reasons of the 1963 Act it was stated thet the Taxation 
Enquiry Commission and the Planning Commission were suggesting the need for 
imposing a suitable levy on lands put to non-egricultural use in urban areas. The 
State Government, after eximining the report of the Special Officer, decided to 
levy a tax on urban land on the basis of market value of the land at the rate of 0.4 
per cent. on such market value. Section 3 of the Act of 1963 (which will be referred 
to as the old Act) provided that there shall be levied and collected for every: fasli 
hase commencing the date of the commencement of the Act, a tax on urban 

nd from every owner of urban: land at the rate of 0.4 per cent. of the average 

market value of the urban land in a sub-zone as determined under sub-section (2) 
of section 6. Section 7 provided for the determination of the highest and lowest 
market value in a zone. For determining the average market value, the Assistant 
Commissioner shell have regard to any matters specified in clauses (a) to (6) of sub- 
section (2) of section 6, namely: ` ° 

(a) the locality in which the urban land is situated ; 

(4) the predominant use to which the urban land is put, that is to say, indus- 

, commercial or residential ; 

(c) accessibility or proximity to market, dispensary, hospital, railway station 
educational institution, or Government Offices ; l 

(d) availability of civil amenities like water supply, drainage and lighting ; 


(e) such other matters as may be prescribed. 


The constitutional validity of Act XXXIV of 1963 was challenged and-in Buckingham 
& Carnatic Co., Ltd. v. State of Madras! a Division Bench of the Madras Hig h Court 
held that the impugned Act fell under Entry 49, List II of Schedule VII to the 
Constitution and was within the legislative competence of the State Legislature. 
But the Act was struck down on the ground that Article 14 of the Constitution 
was violated, because the charging section of the Act levied the tax on urban land 
re a a ee et 


L (1966) 2MLLJ. 172. 
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not on the market value of such urban land but on the average value of the lands in 
the locality known as a sub-zone. The new Act (Act XII of 1966) was passed by 
the State Legislature after the decision of the Madras High Court. In the new 
Act provisions relating to fixation of average market value in the sub-zone were 
omitted. Instead, section 5 of the new Act provides that there shall be levied and 
collected from every year commencing from the date of the commencement of the 
Act a tax on each urban land from the owner of such urban land at the rate of 0.4 
per cent. ofthe market value of such urban land. Section 2 (10) defines ‘‘ owner ” 
as follows : 
“ Owner ” includes— 
(i) any person (including a mortgagee in possession) for the time being receiv- 
_ing or entitlted to receive, whether on his own account or as agent, trustee, guar- 
dian, manager or receiver for another person or for any religious or charitable 
purposes the rent or profits of the urban land or the building constructed on the 
urban land in respect of which the word is used ; 


(ii) any person who is entitled to the kudiwaram in respect of any inam 
; but does not include— 


(a) a shrotriamdar : or 


(b) any person who is entitled to the melwaram in respect of any inam land 
but in respect of which land any other person is entitled to the kudiwaram. | 


Exblaration.—For the purposes of clause (9) and clause (10) inam land 
includes lakhiraj tenures of and skroiriam land. 


Section 2 (13) defines ‘land’ to mean any land which is used oris capable of 
being used asa building site and includes garden or grounds, if any, appurtenant 
toa building but does not include any land which is registered as wet in the 
revenue accounts of the Government and used for the cultivation of wet crops.” 


Section 6 states : ‘‘ For the purposes of this Act, the market value of any 
urban land shall be estimated to be the price which in the opinion of the Assis- 
tant Commissioner, or the Tribunal, as the case may be, such urban land would 
have fetched or fetch, if sold in the open market on the date of the commence- 
ment of this Act.” 


Section 7 provides for the submission of returns by the owner of urban land and 
reads : 


“ Every owner of urban land liable to pay urban land tax under this Act shell, 
within a period of one month from the date of the publication of the Madras 
Urban Land Tax Ordinance, 1966 (Madras Ordinance ITI of 1966) in the Fort 
St. George Gazette, furnish to the Assistant Commissioner having Jurisdiction a 
return in respect of each urban land containing the following parti , namely ; 


(a) name of the owner of the urban land, 
(5) the extent of the urban land, 


(c) the name of the division or ward and the street, survey number and 
sub-division number of the land and other particulars of such urban land, and 


(d) the amount which in the opinion of the owner is the market value of 
the urban land.” 


Section 10 deals with the procedure for the determination of the market value by the 
Assistant Commissioner and states : 


“ (1) Where a retum is furnished under section 7 the Assistant Gommis- 
sioner shall examine the return and made such enquiry ashe deems fit. Ifthe 
Assistant Commissioner is satisfied that the particulars mentioned therein are 
correct and complete he shall, by order in writing determine the market value 
a aa such 
urban i 
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(2) (a) Where on examination of the return and after the enquiry the Assis- 
tant Commissioner is not satisfied that the particulars mentioned therein are 
correct and complete he shall serve a notice on the owner either to attend in 
person or at his office on a date to be specified in the notice or to produce or 
cause to be produced on that date any evidence in which the owner may rely in 
support of his return. 


(6) The Assistant Commissioner after hearing such evidence as the owner 
may produce in pursuance of the notice under clause (a) and such other evidence 
as the Assistant Commissioner may require on any ified points shall, by order 
in writing, determine the market value of the urban land and the amount of urban 
laud tax payable in respect of such urban land. 


(¢) Where the owner has failed to attend or produce evidence in pursuance 
of the notice under clause (a) the Assistant Commissioner shall, on the basis of 
the enquiry made under clause (a), by order in writing determine the market 
value of the urban land and the amount or urban land tax payable in respect of 
such urban land.” 


Section ll enacts: 


“(1) Where the owner of urban land has failed to furnish the return under 
section 7 and the Assistant Commissioner has obtained the necessary information 
under section 9 he shall serve a notice on the owner in respect of each urban land 
specifying therein— 

(a) the extent of the urban land, 


(b) the amount which, in the opinion of the Assistant Commissioner, is the 
correct market value of the urban land, and direct him either to atterdin person 
at his office on a date to be specified in the notice or to produce or cause to be 
produced on that date any evidence on which the owner may rely. 


(2) After hearing such evidence, as the owner may produce and such other 
evidence as the Assistant Commissioner may require on any specified points, the 
Assistant Commissioner shall, by order in writing, determine the market value of 
the urban land and the amount of urban land tax payable in respect of such 
urban land. 


(3) Where the owner has failed to attend or to produce evidence in pur- 
suance of the notice under sub-section (1) the Assistant Commissioner shall, on 
the basis of the information obtained by him under section 9, by order in writing, 
determine the market value of the urban land and the amount of the urban land 
tax payable in respect of such urban land.” 


Section 20 provides for an appeal to the Tribunal from the orders of the Assistant 
Commissioner : 


“ (1) (a) Any assessee objecting to any order passed by the Assistant Com- 
missioner under seccion 10 or 11 may appeal co the Tribunal within thirty days 
from the date of the receipt of the copy of the order. 


(b) Any person denying his liability to be assessed under this Act may 
appeal to the Tribunal within thirty days from the date of the receipt of the 
notice of demand relating to the -assessment : 


Provided that no appeal shall lie under clause (a) or clause (b) of this sub- 
section unless the urban land tax has been paid before the appeal is filed. 

(2) The Commissioner may, if he objects to any order passed by the Assis 
tant Commissioner under section 10 or 11, direct the Urban Land Tax Officer 
concerned to appeal to the Tribunal against such order, and such appeal may be 
filed within sixty days from the date of the receipt of the copy of the order by the 
Commissioner, 

(3) The Tribunal may admit an appeal ater the expiry of the per iod referred 
to in clause (a) or clause (b) of sub-section (1) or in sub-section (2), as the case 


` 
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may be, if it is satisfied that there was sufficient cause.or not presenting it with- 
in that period. 

(4) An appeal to the Tribunal under this section shall be in the prescribed 
form and shall be verified in the prescribed manner and shall be accompanied 
by such fee as may be prescribed. 

(5) The Tribunal may after giving both parties to the appeal an opportunity 
of being heard, pass such orders thereon, as it thinks fit and shall communicate 
any such orders to the assessee and to the Commissioner in such manner as may 
be prescribed.” . l 


Section 30 confers power of revision in the Board of Revenue and is to the following 
effect : i | 


“ (1) The Board of Revenue may, either on its own motion or on application 
made by the assessee in this behalf, call for and examine the records of any pro- 
ceeding under this Act (not being a proceeding in respect of which an appeal lies 
to the Tribunal under section 20) to satisfy itself as to the ere) of such 
proceeding or the correctness, legality or propriety of any decision or order passed 
therein and if, in any case, it appears to the Board of Revenue that any such deci- 
sion or order should be modified, annulled, reversed or remitted for reconsidera- 

_ tion, it may pass orders accordingly : 

Provided that the Board of Revenue shall not pass any order under this sub- 
section in any case, where the decision or order is sought to be revised by the 
Board of Revenue on its own motion, if such decision or order had been made 
more than three years previously : 

Provided further that the Board of Revenue shall not pass any order under 
this section prejudicial to any party unless he has had a reasonable opportunity 
of making his representations. ”” l 

Section 33 states : ' 

ý (1) The Tribunal, the Board of Revenue, the Commissioner, the Assistant 
Commissioner, or the Urban Land Tax Officer or any other officer empowered 
under this Act shall, for the purposes of this Act, have the same powers as are 
vested in a Court under the Code of Civil Procedure, 1908 (Central Act V of 
1908), when trying a suit in respect of the following matters, namely :— 

(a) enforcing the attendance of any person and examining him on oath ; 

(b) requiring the discovery and production of documents; ' 

(c) receiving evidence on ‘affidavits ; É 

(d) issuing commissions for the examination of witnesses ; 
and any proceeding before the Tribunal, the Board of Revenue, the Commissioner, 
the Assistant Commissioners the Urban Land Tax Officer or any other officer 
empowered under this Act shall be deemed to be a judicial proceeding within 


the meaning of sections 193 and 228 and for the purposes of section 196, of the 
Indian Penal Code (Central Act XLV of 1860). i 


(2) In any case in which an order of assessment is passed sx parts under this 

Act, the provisions of the Code of Civil Procedure, 1908 (Central Act V of 1908), 

` shall apply in relation to such order as it applies in relation to a decree passed 
ex parte by a Court.” 


The validity of the new Act was challenged in a group of writ petitions before 
the Madras High Court on various constitutional grounds. Byacommon judgment 
dated the 10th April, 1968 a Full Bench of five Judges overruled all the contentions 
of the petitioners with regard to the legislative competence of the Madras Legislature 
to enact the new Act. However, the Full Bench by a majority of $ to 1 struck down 
socsion 6 of the new Act as a! violative of- Articles 14, 19 (1) (f) of the Constitu- 
tion. The State of Madras and other respondents to the writ petitions (hereioafter 
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called the respondents for the sake of convenience) filed appeals Nos. 21 to 23 of 
1969.under a certificate granted by the High Court under Articles 132 and 133 (1) 
(a), (b) and (c) of the Constitution. The writ petitioners (hereinafter called the 
itioners) have filed C.As. Nos. 46, 47, 125 and 274 of 1969 against the same 
Judgment on a certificate granted by the High Court under Article 132 of the Cons- 
titution. | l 
The first question to be considered in these appeals is whether the Madras Legis- 
lature was competent to enact the legislation under Entry 49 of List II of Schedule 
VII of the Constitution which reads: ‘‘ Taxes on lands and buildings’’. It was 
argued on behalf of the petitioners that the impugned Act fell under Schedule VII, 
List I, Entry 86, that is ‘‘ Taxes on the capital value of the assets, exclusive of agricul- 
tural land, of individuals and companies ; taxes on the capital of companies ”. The 
prgument of Mr. V. K.T. Chari may be summarised was follows : 


The impugned Act was, both in form and substance, taxation of capital and was 
hence beyond the competence of the State Legislature. To tax on the basis of capi- 
tal or principal value of assets was permissible to Parliament under List I, Entries 86 
and 87 and to State under Entry 48 of List II. ‘Taxation of capital was the appro- 
priate method provided for effecting the directive principle under Article 39 of the 
Constitution, namely, to prevent concentration of wealth. Article 366 (9) contains 
a definition of ‘estate duty ’ with reference to the principal value. Entry 86 of List 
List (Taxes on capital value of assets exclusive of agricultural land) and Entry 88 
(Duties in respect of succession to such property) form a group of entries the scheme 
of which is to carry out the directive principle of Article 39 (¢). The Constitution 
indicated that capital value or. principal value shall be the basis of taxation under 
these entries and, therefore, the method of taxation of capital or principal value was 
prot ibited even to Parliament in respect of other taxes and to the State except in res- 
of Estate Duty on Agriculturalland. Such in effectis the argumentof Mr. V.K. 

. Chari., But in our opinion there is no warrant for the assumption that entries 
86, 88 of List I and Entry 48 of List II form a special group embodying any particu- 
lar scheme. The directive principle embodied in Article 39 (c) applies both to Par- 
liament and to the State Legislature and it is difficult to conceive how entries 86 to 
88 of List I would exclude any power of the State Legislature to implement the same 
principle. The legislative entries must be given a large and liberal interpretation, 
the reason being that the allocation of the subjects to the lists is not by way of scienti- 
fic or logical definition but y a of a mere simplex enwmeraiio of broad categories. 
We see no reason, therefore, for holding that the entries 86 and 87 of List I preclude 
the State Legislature from taxing capital value of lands and buildings under Entry 
49 of List II. In our opinion there is no conflict between Entry 86 of List I and En- 
try 49 of List II. The basis of taxation under the two entries is quite distinct. As 
regards Entry 86 of List I the basis of the taxation is the capital ‘value of the assets. 
It is not a tax directly on the capita! values of assets of mdividuals and companies on 
the valuation date: The tax is not imposed on the components of the assets of the 
assessce. The tax under Entry 86 proceeds on the principle of aggregation and is 
imposed on the totality of the value.of ali the assets. It is imposed on the total as- 
sets which the assessee owns znd in detérmining the net wealth not only the encum- 
brances specifically charged against any item of asset, but the general liability of 
the assessee to pay his debts and to discharge his lawful obligations have to be taken 
into account. In certain exceptional cases, where a owes no debts and is 
under no enforceable obligation to disch any liabiltty out of his assets it may be 
possible to break up the tax which is leviable on the total assets into components and 
attribute a component to lands and buildings owned by an assessee. In such a case, 
the component out of the total tex attributable to lands and buildings may in the 
matter of computation bear spore Ae a tax on lands and buildings levied on the 
‘capital or annual value under Entry 49, List II. Butin a normal case a tax on capi- 
tal value of assets bears no definable relation to lands and buildmgs which may or 
may not form a component of the total assets of the assessee. But Entry 49 of List II, - 
contemplates a levy of tax on lands and buildings or both as units. Itis not concern- 
ed with the division of interest or ownership in the units of lands or buildmgs which 
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are brought to tax. Tax on lands and buildings is directly imposed on lands and 
buildings, and bears a definite relation to it. Tax on the capital value of assets bears 
no definable relation to lands and buildings which may form a component of the 
total assets of the assessee. By legislation in exercise of power under Entry 86, List I 
tax is contemplated to be levied on the value of the assets. For the purpose of 
levying tax under Entry 49, List II the State Legislature may adopt for determining 
the incidehce of tax the annual or the capital value of the lands and buildings. But 
the adoption of the annual or capital value of lands and buildings for determining 
tax liability will not makethe fields of legislation under the two entries overlapping. 
The two taxes are entirely different in their basic concept and fell on different sub- 
ject-matters. 


In Ralla Ram v. Province of East Punjab), the Federal Court held that the tax 
levied by section 3 of the Punjab Urban Immoveahle P Tax Act, XVII of 1940 
on buildings and lands situated in a specified area at such rate not exceeding twenty 
per cent of the annual value of such buildings and lands, as the Provincial Govern- 
ment may by notification in the official Gazette direct in of each such rating 
area was not a tax on income ‘but was a tax on lands and buildings within the mean- 
ing of Item No. 42 of List II of the Seventh Schedule of the Government of India 
Act, 1935. In that caseit was contended that under the provisions of the Punjab Act 
the basis of the tax was the annual value of the buildings and since the same basis 
was used in the Income-tax Act for determining the income from property and gene- 
rally speaking the annual value is the fairest standard for measuring income and, 
in many cases, is indistinguishable from it, the tax levied by the impugned Act was 
in substance a taxon income. The Court pointed out that the annual value is not 
necessarily. actual income, but is only a standard by which income may be measured 
and ae because the Income-tex Act had adopted the annual value as the stan- 
dard for determining the income, it did not follow that, if the seme standard is em- 

loyed as a measure for any other tax, tha: latter tax becomes also a tax on income. 

t was held by the Court that in substance RAP tax levied by section 3, 
Punjab Urban Immoveahle pete tn? p Act, 1940 fell within item 42 of the Provin- 
cial List and was not tax on income falling withm item 54 of the Federal List although 
the basis of the tax was the annual value of the building. The same view has been 
ss rset acon e T x Officer®, wherein it was 
held that the power to levy tax on lands and buildings under Entry 49 of List II did - 
not trench upon the power conferred on Parliament by Entry 88 of List I and, there- 
fore, the enacument of the Wealth-Tax Act by Parliament was not slira otres. 


.The problem in this case is the problem of characterisation of the law or classi- 
fication of the law. In other words the question must be asked : what is the sub- 
ject-matter of the legislation in its “pith and substance” or in its true nature and 
character for the purpose of determining whether it is legislation with respect to 
Entry 49 of List II or Entry 86 of List I. In Gallahagher v. Lyan3, the principle is 
stated as follows : 


“ It is well established that you are to look at the true nature and character of 
the legislavion the pith and ce of the legislation. If on the view ofthe 
statute asa whole, you find that the substance of the Iegislationis within the 
express powers then it is not invalidated if incidentally it affects matters which 
are outside the authorised field. The legislation must not under the guise of deal 
ing with one matter in fact encroach upon the forbidden field. Nor ere you to 
look only at the object of the legislator. An Act msy havea perfectly lawful 
object e.g., to promote the health of the inhabitants, but may seek to achieve 
that object by invalid methods e.g., direct prohibition of any trade with a 
foreign country. In other words, you may certainly consider the clauses of an 
Act to sec whether they are passed in ‘respect of the forbidden subject. ”’ 
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In the case of Subrahmanyam Chettiar v. Muttuswami Goundan!, Sir Maurice Gwyer, 
C.J. said : : 


“ It must inevitably happen from time to time that legislation, though purport- 
ing to deal with a subject in one list, touches also on a subject in another list, and 
the different provisions of the enactment may be so closely intertwined that blind 

. adherence to a strictly verbal interpretation would result in a large number of 
statutes being declared invalid because the islature enacting them may 
appear to have legislated in a forbidden sphere. Hence the rule which has been 
evolved by the Judicial Committee whereby the impugned statute is examined to 
ascertain its “pith and substance’ or its ‘true nature and character’, for the pur- 
pose of determining whether it is legislation with respect to matters in this list or in 
that : Citizens Insurance Company of v. Parsons*, Russell v. The 3; Union 
Colliery Co., of British Columba v. Bryden‘; Att. Gen. for Canada v. Att. Gen., for British 
Columbia® ; Board of Trustees of Lethbridge Irrigation District v. Independent Order of 
Foresters*. In my opinion this rule of interpretation is equally applicable to the 
Indian Constitution Act.” ; i 


For the reasons alread we hold that in pith and substance the new Act 
in imposing a tax on ur a E en market value is entirely within 
the ambit of Entry 49 of List II within the com ce of the Stete Legislature 


and does not in any way trench upon the field of legislation of Entry 86 of List I. 


It was then said that as Entry 49 of List H provides for taxes on lands and build- 
ir gs, the impvgned Act which imposes tax on lands alone cennot be held to fall under 
that entry. It was submitted that when the Legislature taxed land deliberately the 
legislation fell under Entry 45 of List II ie., ‘land revenue, including the assessment 
and collection of revenue, the maintenance of land records, survey for revenue pur- 

end records of rights and alienation of revenues ” and not under Entry 49 of 

that List. The legislative history of Entry 49 of List II does not however lend any 
rt to this argument. Before the Government of India Act, 1935 lands and 

idings were taxed separately and all that was done under the Government of 
India Act, 1935 and the Constitution was to combine the two entries relating to land 
and buildings into a single entry. Section 45-A of the Government of India Act, 
1919 provided for making rules under the Act for the devolution of authority in res- 
pect of provincial subjects to local Governments, and for the allocation of revenues ` 
or other moneys to those Governments. The Government of India by a notification 
dated 16th December, 1920 made rules under that provision called the ‘Scheduled 
Tax Rules”. These Rules contained two schedules. The first’Schedule contained 
eight items of tax or fee. The Legislative Council of a Province may without obtain- 
ing the previous sanction of the Governor-General make and take into considera- 
tion any law imposing for the purposes of the local Government any tax included in 
Schedule I. Schedule II contained eleven items of tax. In makinga law imposing 
or authorising any local authority to aay for the purposes of such local authority 


any tax in Schedule II, the Legislative Council required no sanction of the 
Governor General. In Schedule II, item No. 2 was tax on land or land values and 
item 3 was a tax on buildings. In the Government of India Act, 1935 the two entries 


were combined and List IJ, Entry 42 is ‘‘ Taxes on lands and buildings and hats 
and Windows”. The legislative history of Entry 49, List II does not, therefore, lend 
any support to the argument that Entry 49 of List IT relating to tax on land and build- 
ings cannot be separated. On the other hand we are of opinion that Entry 49 

2xes3 on lands and buildings” should be construed as taxes on land and taxes 
on buildings and there is no reason for restricting the amplitude of the language used 
in the Entry. This view is also borne out by authorities. In Raja Fagannath Baksh 
Singh v. The State of U-P.", the question at issue was whether the tax imposed by the 
U.P. Government or land holdings under the U.P. Large Land Holdings Tax Act, 
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1957 (U.P. Act XXXI of 1957) was constitutionally valid. It washeld that the legisla- 
tion fell under Entry 49 of List II and the tax on land would include agricultural 
land also. Similarly in HRS. Murthy v. Collector of Chittoor and another1, it was held 
that the land cess imposed under sections 78 and 79 of the Madras District Boards 
Act (Mad. Act XIV of 1920) and Mines and Minerals (Regulation and Deve- 
lopment) Act (LXVII of 1957) was a taxon land falling under Entry 49 of the 
State List. Weare of opinion that the dace of Mr. V.K.T. Chari on this 
aspect of the case must be rejected. 


We proceed to consider the argument that no machinery is provided for deter- 
mining the market value and the provisions of the new Act, therefore, violate Arti- 
cle 14 of the Constitution. The argument was stressed by Mr. V.K. qu Chari that 
the guidance given under the 1963 Act has been dispensed with and the Assistant 
Commissioner is not bound to take into account, among other matters, the sale price 
of similar sites, the rent fetched for use and. occupation of the land, the principles 
generally adopted i in, valuing land under the Lend Acquisition Act and the compen- 
sation awarded in recent land acquisition proceedings. We see no justification for 
this ent. The procedure for determining the market value and assessment of 
urban land is described in Chapter III ofthe new Act. Section 6 provides that the 
market value of the urban land “* shall be estimated ‘to be the price which in the opi- 
nion of the Assistant Commissioner, or the Tribunal, as the case'may be, such urban 
land would have fetched or fetch, if sold in the market on the date of the com- 
mencement of this Act.” It was said on behalf of f the. petitioners that the opinion 
which the Assistant Commissioner has to form is purely subjective and may he arbi- 
trary. We do not think that this contention is correct. Having regard to the lan- 
guage and context of section 6 of the new Act we consider that the opinion which the 
Assistant Commissioner has to form under that section is not subjective but should 
be reached objectively upon the relevant evidence after following the requisite for- 
malities laid down in sections 7 to 11 of the new Act. Instead of the Assistant Com- 
missioner classifying the urban land and determining the market value in a zone, the 
present Act requires a return to be submitted by the owner mentioning the amount 
which, in the opinion of the owner, is the market value of the urban land. On 
receipt of the return, if the Assistant Commissioner is satisfied that the particulars 
mentioned are correct and complete, he may determine the market value as given 
by the owner of the land. If heis not satisfied with the return, he shall serve a notice 
on the owner asking him to attend his office with the relevant ‘evidence in support of 
his return. After hearing the owner and considering: the evidence produced, the 
Assistant Commissioner may determine the market value. In case the owner fails 
to attend or fails to produce the evidence, the Assistant Gommissioner is empowered 
to assess the market value on the basis of an enquiry made by him. Section 11 

rescribes the procedure for determining the market value when the owner fails to 
furnish a return as required under section 7. The section requires the Assistant 
Commissioner. to serve a notice on the owner specifying amongst other things 
the amount, which in the opinion of the. Assistant Commissioner, is the 
; correct market value and directing the owner to attend in person at his office.on a 
date specified in the notice or to produce any evidence on which the owner may 
rely. After hearing such evidence as the owner may produce and considering 
such other evidence as may he required, the Assistant Commissioner may fix the 
.market value. The proceeding before the Assistant Commissioner is judicial, in 
character and his opinion regarding the market value is reached objectively on all 
the materials produced before him. Section 20 provides for. an appeal by the 
assessee objecting to the determination of the market value made by. the Assistant 
Commissioner to a Tribunal within thirty days from the date of the receipt of the 
copy of the order. The Act requires that, the Tribunal shall consist of one person 
only who shall be a judicial officer not below the rank of a Subordinate Judge. 
By section 30, the Board of Revenue is empowered. cither on its own motion or on 
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application made by the assessee in this behalf, to call for and examine the records 
of any ee under the Act (not being a proceeding in'respect of which an 
appeal lies to the Tribunal under section 20), to satisfy itself as to the regularity of 
such proceeding or the correctness, legality or propriety of any decision or order 
passed therein, and if it appears to the Board of Revenue that any such decision 
or order should be modified, annulled, reversed or remitted for reconsideration, it 
may pass orders accordingly. Section 32 enables the urban land tax officer, or the 
Assistant Gommissioner, or the Board of Revenue or the Tribunal to rectify any 
error apparent on the face of the record at any time within three years from the date 
of any order passed by him or it. Section 35 confers power on the Assistant Com- 
missioner to take evidence, to require discovery and production of documents and 
„to receive evidence on affidavit etc. Thus, the Act envisages a detailed procedure 
regarding submission of returns, the making ofan assessment after hearing objections 
and a right to appeal to higher authoritics. We are hence unable to accept the 
contention of the petitioners that the provisions ofsection 6 ofthe new Act are viola- 


tive of Article 14 of the Constitution. 


It is necessary to state that the High Court decided the case in favour of the 
respondents mainly on the ground that investment of the power to determine value 
of the urban land under section 6 of the Act constituted excessive delegation of autho- 
rity and so violative of Articles 19 (1) and 14 of the Constitution. (ses the judgment 
of Veeraswami, J., who pronounced the main judgment in the High Court). But 
Mr. V. K. T. Chari did not support this line of reasoning in his arguments before 
this Gourt. On the other hand learned Counsel conceded that the power of deter- 
mining the value of the urban land being judicial or quasi-judicial in character the 
doctrine of excessive delegation of authority had no application. 


We pass on to consider the next contention raised on.behalf of the petitioners 
namely that the Act should be struck down as an unreasonable restriction on the 
right to acquire, hold and dispose of property and as such violative of Article 19 ( 1) 
(f) of the Constitution. It was argued that the test of reasonableness would be 
that the tax should not be so high as to make the holding of the property or the 
carrying on of the activity (business or poy) which is subject to taxation, un- 
economic according to accepted rates ot yield. In this connection it was said that 
that the new Act by imposing a tax on the capital value at a certain rate was not 
correlated to the income or rateable value and, therefore, violates the requirement 
of reasonableness. We are unable to accept the proposition put forward by 
Mr. Chari. Itisnot possible to put the tèst of reasonableness into the straight jacket 
of a narrow formula, The objects to be taxed, the quantum of tax to be levied, the 
conditions subject to which it is levied and the social and economic policies which 
a tax is designed to subserve are all matters of political character and these matters 
have been entrusted to the Legislature and not to the Courts. In applying the test 
of reasonableness it is also essential to notice that the power of taxation is generally 
regarded as an essential attribute of sovercignty and constitutional provisions relat- 
ing to the power of taxation are regarded not as grant of power but as limitation 

n the power which would otherwise be practically without limit. It was 
observed lay this Court iH Rat Ramakiiher @ Sis Gf Bue - T 


“ It is of course true that the power of taxing the people and’ their erty is 

- an essential attribute of the Government and Government may legitimately exer- 
cise the said power by reference to the objects to which it is applicable to the 
utmost extent to which Government thinks it expedient to do so. The objects to 
be taxed so long as they happen to he within the legislative competence of the 

` Legislature can be taxed by the Legislature according to the exigencies of its 
needs, because there can be no doubt that the State is entitled to raise revenue by 
taxation. The quantum of tax levied by the taxing statute, the conditions subject 
to which it is levied, the manner in which it is sought to be recovered, are al] 
matters within the competence of the Legislature, and in dealing with the con 
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tention raised by a citizen that that taxing statute contravenes Article 19 Courts 
would naturally be circumspect and cautious. _Where for instence it appears that 
the taxing statute is plainly discriminatory, or provides no procedural machinery 
for assessment and levy of the tax, or that it is confiscatory, Courts would be 
justified in striking down the impugned statute as unconstitutional. In such 
cases, the character of the material provisions of the impugned statute is such 
that the Court would feel justified in taking the view that, in substance, the taxing 
statute is a cloak adopted by the Legislature for achieving its confiscatory purposes. 
This is illustrated by the decision of this Court in the case of Kunaathat T haihana: 
Moopil Nair v. State of Keralal where taxing statute was struck down because it 
suffered from several fatal infirmities. On the other hand, we may refer to the 
ceso of Jagannaih Baksh Singh v. Stats of Uttar Pradash*, where a challenge to the 
taxing statute on the ground that its provisions were unreasonable was rejected 
and it was observed that unless the infirmities in the impugned statute were of 

' such a serious nature as to justify its description as a colourable exercise of legis- 
lative power, the Court would uphold a taxing statute.” 


Asa general rule it may be said that so long as a tax retains its character as a tax 
and is not confiscatory, or extortidnate the reasonableness of the tax cannot be 
questioned. Mr. Chari submitted that the existing property tax under section 100 
of the City Municipal Corporation Act and the tax on urban lands under the new 
Act both enacted under Entry 49 of the State List, one of them imposing a tax on 
the capital value of urban lands and the other on the annual value of- and 
“buildings exhaust in unreasonably a roportion of income. For instance, it is 
inted out that in W.P. No. 2835 o 1967 the annual income on property was 
. 6,000 and the proposed market value for the lands alone comes to Rs. 10,40,000. 
The urban land tex at 0.4 per cent. of the market value is Rs. 4,160 and the income- 
tax at the rate applicable to the petitioner was Rs. 1,234. The total tax burden in 
the aggrega te under thẹ three heads was Rs. 6,794, which exceeds the rental income. 
In W.P. No. 3686 of 1967 the municipal annual value was Rs. 4,095, the property 
tax was Rs. 1,098 and the urban land tax at 0.4 per cent. was Rs. 1,523. The 
proportion of the two taxes together to ly or annual municipal value worked 
out to Rs. 62.5 percent. It was, th , said that the taxes put together would 
practically exhaust the total income and the charging section in the new Act was 
unreasonable. The answer to the contention is that the charge is on the market 
value of the urban land and not on the annual letting value on which the munici 
property taxis based. The basis of the two taxes being different it is ee 
to club together the two taxes and complain of the cumulative burden. -Ifthe tax 
is on the market value of the urban land as it is in this case it does not admit of a 
complaint that it takes away an unreasonably high rtion of the income. A 
tax on land values and see fa leaa value kouch both are torunda Lanyi 
of List II, cannot be clubbed er in order to test the reasonableness of one or 
the other for the p of Article 19 (1). But so far as the new Act is concerned 
we consider that the levy at 0.4 per cent. of the market value of the urban land is by 
no means confiscatory in effect. It was also pointed out by Mr. V. K. T. Chari 
that in certain iiss (he Gackt oulce of he ire laid was arrived at by applying 
what is known as the contractor’s method not to the building which stands on the 
land whose value is ascertained by that means but to some other building on a 
different land taken for comparison. It was said that it was difficult enough for a 
man to apply the contractor’s method of valuation to his own buildmg which 
could be done by a competent architect after taking into account all measurements. 
But it is absolutely an impossible task to check up or make objections to the con- 
tractor’s method applied to another man’s property which cannot be trespassed 
upon. It was said that the contractor’s method was the last resort in valuation 
when a building has to be valued apart from the land and that it was a wrong appli- 
cation of the formula to use‘it to value the land without the building particularly 
when valuation of land can be made by applying the principles of the Land Acquisi- 
ee ee 


1. (1961) 2 3.CJ. 267 : (1961) 3 S.C.R. T7 : 2 (1963) 1 S.C.R. 220: AIR. 1962 8.C. 
AIR ISI LG 352. f 1563, 


T] ASST. COMMR. OF URBAN LAND TAX P. B. & C. CO., LID. {(Ramaswami, J). 67 


tion Act. But this argument has no bearing on the constitutional validity of the 
charging section or the machinery provisions of the Act. It is, however, open to 
the writ petitioners to challenge the validity of the particular valuation in any 

icular case by way of an appeal under a statute or to move the High Court 
or grant of writ under Article 226 of the Constitution. 


The impugned Act provides for the retrospective operation of the Act. Section 
2 states that except sections 19, 47 and 48, other sections shell be deemed to have 
come into force in the City of Mzdres on the Ist day of July, 1963 and section 19 
and 47 shall be deemed to have come into force in the City of Madras on the 21st 
May, 1966.It also provides that section 48 shall come into force on the date of the 
publication of the Act in the Fort St. George Garette. Section 6 enacts that the 
market values of the urban lands shail be estimated to be the price which in the 
opinion of the Assistant Commissioner or the Tribunal such urban land would have 
fetched or fetch if sold in the open market on the date of the commencement of the 
Act, that is, from Ist July, 1967. The urban land tax is, therefore, payable from Ist 
July, 1963. Itis contended on behalfof the petitioners that the retrospective opera- 
tion of the law from Ist July, 1963, would make it unreasonable. We are unable to 
accept the argument of the petitioner as correct. It is not right to say as a general 
proposition that the imposition of tax with retrospective effect per se renders the law 
unconstitutional. In applying the test of reasonableness to a taxing statute it is of 
course a relevant consideration that the tax is being enforced with I 
effect but that is not conclusive in itself. Takmg into account the ieee uve histor 
of the present Act we are of opinion that there is no unreasonableness in respect of 
the retrospective operation of the new Act. It should be noticed that the Madras 
Act of 1963 ceme into force on Ist July, 1963, and provided for the levy of urban land 
tax at the same rate as that provided under the new Act. The enactment was struck 
down as invalid by the j ent of the Madras High Court which was pronounced 
on the 25th March, 1966. The Legislature by giving retrospective effect to Madras 
Act XII of 1966 that the urban land must be taxed on the date on which the 1963 
Act came into force the new Act cured the defect from which the earlier Act was 
suffering. In Rai Ramakrishexa’s case! the question at issue was whether the Bihar 
Taxation on Passengers and Goods (Carried by Public Service Motor Vehicles) 
Act, 1961 (XVII of 1961) was violative of Article 19 (5) and (6) of the Constitution 
for the reason ee eee ect from Ist il, 1950. It 
appears that the Bihar Finance Act, 1950 levied a tax on passengers goods carried 
by public service motor vehicles in Bihar. In an sppæl arising out of a suit filed 
ra ca asc St patel co S representative capacity the Supreme 
pronounced on the 12th December, 1960, a judgment d ing Part III of the 
said Act unconstitutional. Thereafter on Ordinance namely, Bihar Ordinance 
II of 1961 was issued on the Ist of August, 1961, by the State of Bihar. By this 
Ordinance the material provisions of the earlier Act of 1950 which had been struck 
down by this Court were validated and brought into.force retrospectively from the 
date when the earlier Act had purported to come into force. Subsequently the 
rovisions of the said Ordinance were incorporated in the Act namely the Bikar 
aration on Passengers and Goods (Carried by Public Service Motor Vehicles) - 
Act, 1961 which was duly passed by the Bihar Legislature and received ‘he assent 
of the President on 23rd September, 1961. Asa result ofthe ive operation 
of this Act its material provisions were deemed to have come into force on Ist April, 
1950, that is to say, the date on which the earlier Act of 1950 had come into force. 
The appellants challenged the validity of this Act of 1961. Having failed in their 
‘writ petition before the High Court the appellants came to this Court and the 
argument, was that the retrospective operation prescribed by section 1 (3) and by a 
part of section 23 (b) of the Act so completely atlored the character of the tax pro- 
a Re cane! Gala recovered that it introduced a serious infirmity in the 
egislative competence of che Bihar Legislature itself.. The argument was rejected 
by this Court and it was held that having regard to the relevant facts of the case the 


1. (1964) 2 8.C.J. 749 : (1964) 18.C,R. 897 : ALR. 1963 S.C. 1667 at 1673. 
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restrictions imposed hy the said retrospective operation was reasonable in the public 
interest under Arucle 19 (5) and (6) and also reasonable under Article 304 (b) of the 
Constitution. In our opinion the ratio of this decision applies to the present case 
where the material facts are of a similar character. 


In this context a reference may be made to a recent review of retroactive legis- 
lation in the United States of America : 


“ Ït is necessary that the Legislature should he able to cure inadvertent defects 
in statutes or their‘administration by making what has been aptly celled ‘‘ small 
repairs.’ Moreovér the individual who claims thet a vested right has arisen from 
_the defect 1s seeking a windfall since had the legislature’s or administrator’s action 
had the effect it was intended to and could have had, no such right would have 
arisen. ‘Thus the interest in the retroactive curing of such a defect in the 
administration of Government outweighs the individual’s interest in benefiting 
from the defect ..... +. The Court has been extremely reluctant to override the 
: islative judgment as to the necessity. for retros ive taxation, not only because 
the paramount Governmental interest in obtaining adequate revenues but 
a because taxes are not in the nature of a penalty or a contractual obligation 
but rather a means of apportioning the costs of Government among those who 
benefit from it. Indeed, as early, as 1935 one commentator observed that ‘‘ arbi- 
trary retroactivity ” may continue .............. to rear its head in tax briefs 
but for practical purposes in this field it is as dead as wager of law.” 


(Charles B. Hochman in 73 Harvard Law Review 692 at page 705). 


In view of the legislative background of the present case we are of opinion that 
the imposition of the tax ssh hasan et from ise july. 1963, cannot be said to be an 
unreasonable restriction. We, therefore, rect the P of the petitioners on 
this aspect of the case. 


_For these reasons we hold that the Medras Urban tani Tax Act, 1966 (Act of 
1966) must be upheld as constitutionally valid. We accordingly set aside the 
Pane of the Madras High Court dated the 10th April, 1968, "and order that 

Nb Sea filed by the petitioners should be dismissed. In other words C.A. 

l to 23 are allowed and C.'As. Nos. 46, 47, 125 and 274 are dismissed. There 
wil ‘be nd order with jii to costs of these appeals. 


5. VJ. ; —— Order accordingly. 
, THE SUPREME COURT OF INDIA. 
‘(Civil Appellate Jurisdiction.) - 
ee —J. M. SHELAT; V. BHARGAVA AND G.A. ERE 1: 
The Co-operative Central Bank Ltd., and others, etcs .. Appellants* 


De 


The Additional : Industrial Tribunal, Andhra Pradesh, 
Hyderabad and others, etc, : 


Ths Andhra Pradesh Co-operative Societies Act (VILE of 1 4), sections 16 (5), 61 and 62— 
Industrial Disputes Act (XIV of.1947), section 10 (1) (d —Disputs between Co-operative 
Central Bank and their workmen relating to number of service conditions viz., S and 
allowances stc.— Jurisdiction of Registrar to decide under section 61—Reference to ndus~ 
trial Tribunal by. the. Government—Validity of. 


Ths Andhra Pradesh Co-operative Societies Act (VII of 1964) and Industrial Disputes Act 
Bas of. 1947)—Service conditions subject matter of bye-laws—Bye-laws, whether 
or have the force of law —Scope of Bye-tatos—Competency of Industrial Tribunal to 
alter or vary, -bye-law in granting re rli. 
The interpretation already placed by this Court, in Civil Appeal No. 358 of 
- 1967, on the provisions of section g1 (1) of the Maharashtra Act XXXII of 1961 is 
et 
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fully applicable to the provisions of section 61 of the Andhra Pradesh Co-opera- 
tives Societies Act VII of 1964. In deciding these appeals, one must proceed on 
the basis that section 61 of the Act requires reference of a dispute to the iS- 
trar only if the dispute is capable of being resolved by the Registrar or hi 
nominee and further, the dispute between the co-operative society and the 
employee touches the business of the society in the sense explained by this 
Court in that case. ` 


Held, the dispute covered by the first issue referred to the, Industrial Tribunal 
could not possibly be referred for decision to the Registrar under section 61 of the 
Act, The dispute related to alteration of a number of conditions of service of the 
workmen which relief could only be granted by an industrial tribunal dealing 
with an industrial ee The Registrar could not possibly haye gianted the 
reliefs claimed under this issue because of the limitations placed on his powers in 
the Act itself. It is true that section 61 by itself does not contain any clear indica- 


_ tion that the Registrar cannot entertain a dispute relating to alteration of condi- 


tions of service of the employee of a registered society : but the meaning given to 
the expressions “ touching the business of the society ° makes it very doubtful 
whether a dispute in respect of alteration of conditions of service can be held to be 
covered by this expression. Since the word “ business ” is equated with the actual 
trading or commercial or other similar business waste of the society, and since it 
has been held that it would be difficult to subscribe to the proposition that whatever 
the society does or is necessarily required to do for the purpose of carrying out its 
objects, such as laying down the conditions of service of its employees, can be said 
to be part of its business, it would appear that a dispute relating to conditions of 
service of the workmen employed by the society cannot be held to be a dispute 
touching the business of the society. The position is clarified by the provisions of 
sub-section (4) of section 62 of the Act which limit the power to be exercised by 
the Registrar, when dealing with a dispute referred to him under section 61; by a 
mandate that he shall decide the dispute in accordance with the provisions of 
the Act and the rules and bye-laws. The provisions of the Act, the rules and the 
bye laws could not possibly permit the Registrar to change conditions of service 
of the workmen employed by the society. In respect of the dispute relatmg to 
the alteration of various conditions of service, the Registrar or other person dealing 
with it under section 62 of the Act is not competent to grant the relief claimed by 
the workmen at all. This dispute is not a dispute covered by the provisions of 
section 61 of the Act. Such a dispute is not contemplated to be dealt with under 
section 62 of the Act and must be held to be outside the scope of section 61. 


The bye-laws of a co-operative society framed in pursuance of the provisions of 
the Act cannot be held to be law or to have force of law. It has no doubt been 
held that, if a statute gives power to a Government or other authority to make rules 
the rules so framed have the force of statute and are deemed to be incorporated as 
a pait of the statute. That principle, however, does not apply to bye-laws of the 


the parties. After such bye-laws laying down the conditions of service are 
made and any person enters the employment’ of a society those conditions of 


forming part of the contract of service. The bye-laws that can be framed by a 
society under the Act arè similar in nature to the Articles of Association of a 
company incorporated under the Companies Act and such articles of association 
have never been held to have the force of law, The jurisdiction which is granted 
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to industrial tribunals by the Industrial Disputes Act is not the jurisdiction of 
merely administering the existing laws and enforcing existing contracts. Indus- 
trial tribunals have the right ever to vary contracts of servico between the 
employer and the employees which jurisdiction can never be exercised by a civil 
A as le ego E the Co-operative Societies Act, so that the 
circumstance t, in granting relief on the varions service conditions the 
Tribunal will have to vary the special bye-laws framed by the Co-operative Bank 
does not lead to the inference that the tribunal would be incompetent to grant 
the reliefs sought in this reference, The relicfs could only be granted by the 
Industrial Tribunal and could not fall within the scope of the powers of the 
Registrar dealing with a dispute under section 61 of the Act. 


The provisions of section 16 (5) of the Act is irrelevant when considering the 
scope of the jurisdiction of the Registrar under section 61 of the Act. The Regis- 
trar. could not have granted relief under section 16 (5) of the Act. 


Appeals from the Judgment and Order dated the 5th August, 1968 of the 
S Pradesh High' Court in Writ Petitions Nos. 2339 and 2742 of 1968. ` 


C. D. Agarwala, Senior Advocate (K. Srintvasa Murthy, B. P. Singh and Naunit 
Lal, Advocates, with him, for the Ap ts (In both). 


A. S. R. Chari and M. K. Ramamurtht; Senior Advocates (Mrs. S. P Madan 
Mohan J. Ramamertht, Vinest Kumar, P. S. Khera and Miss Bindra Thakur, Advocates, 
with them), for Respondent No. 2 (in both). 


The Judgment of the Court was delivered by 


Bhargava, F.—An industrial dispute arose between 25 Co-operative Central 
Banks in the State of Andhra Pradesh and their workmen represented by the Andhra 
Pradesh Bank Employees Federation, Hyderabad, which was referred by the Govern- 
ment of Andhra Pradesh to the Industrial Tribunal, Hyderabad, under section 
10 (1) (d) of the Industrial ee ee Act No. XIV of 1947. The subject-matter of 
the dispute was divided into issues.. The first issue comprised a number of 
service conditions, viz., (1) Salary Scalse and Adjustments (2) Dearness Allowance 
(3) Special Allowances 4 other Allowances (5) Uniforms ana Washing Allow- 
ances for subordinate (6) Gonveyance Charges (7) Provindent Fudd and 
Gratuity (8) Leave Rules (9) Joining Time on transfer, (10) Rules relating to 
departmental enquiry against employees for misconduct (11) Probationary Period 
and Confirmation (12) Working Hours and Overtime Allowance. (13) Age of 
Retirement, (14) Security, (15) Common Good Fund, (16) Service Conditions and 
(17) Promotions. The second and the third issues both related to the question 
whether the transfers of some employees of two of the Banks, The Vijayawada 
Co-operative Central Bank Ltd., Vijayawada, and The Vizian Co-operative 
Central Bank Ltd., Vizainagaram, were justified and, if not to what reliefs were the 
employees entitled. Before the Industrial Tribunal, one of the grounds raised on 
behalf of the banks was that the reference of the disputes-to the Tribunal was invalid, 
because such disputes were required to be referred for decision to the Registrar 
of the Co-operative Societies under section 61 of the Andhra Pradesh Co-operative 
Societies Act No, VIL of 1964 (hereinafter referred to as “the Act’) and the effect of the 
provisions of the Act was to exclude the jurisdiction of the ial ‘Tribunals to 
deal with the same disputes under the Industrial Disputes Act. Various other pleas 
were also taken by the banks in resisting the claims of the workmen, but in these 
appeals, we ate not concerned with them, because the Tribuaal dealt with the point, 
mentioned by us above, as a preliminary issue and rejected the contention of the 
banks. Twenty-four of the banks thereupon challenged the preliminary decision 
of the Tribunal on this question, treating it as a preliminary award, by filing two 
Writ Petitions Nos. 2339 and 2742 of 1968 under Article 226 of the Constitution in 
the High Court of Audie Pradesh. The Court also re} the plea of the 
Banks. .These two appeals haue been b t up before us by certificate against 
the orders of the High Court bismissing the two writ petitions, In Civil Appeal 
No. 2098 of 1968, the appellants are 10 | who were petitioners before the High 
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Court iri Writ Petition No. 2939 of 1968, while 2 of the petitioner: banks in that writ 
petition have been papier as respondents. In Civi ss tas No, 2094 of 1968, 
the appellants are also 10 banks who had joined in filing the other Writ Petition 
No. 2742 of 1968 in the High Court, while one of the petitioner-banks in that writ 
petition has been impleaded as respondent, and another has not joined the appeal 
as a party. In these appeals, therefore we are only concerned with one single 
tion as to whether the jurisdiction of the Industrial Tribunal to adjudicate on 
the industrial dispute referred to it under section 10 (1) (d) of the Indstrial Disputes, 
_Act was barred by the provisions of section 61 of the Act, 


The Tribunal, and the High Court in rejecting the plea taken on behalf of the 
banks, expressed the view that the aisputes actually referred to the Tribunal were, 
not capable of being decided by thet PO of Co-operative Societies under 
section 61 of the Act and, consequently, the reference to the Industrial Tribunal 
under the Industrial Disputes Act was competent, Learned Counsel appearing on 
behalf of the banks took us through the provisions of the Act to indicate that, besides 
being a local and special Act, it is a self contained Act enacted for the purpose of 
successful working of co-operative societies, including co-operative banks, and 
there are provisions in the Act which clearly esclude the applicability of other laws 
if they happen to berm Condei with ihe provisions of the Ace It is no doubt true 
that the Act is an enactment passed by State Legislature which received the assent of 
the President, so that, if any provision of a Central Act, including the Industrial 
Disputes Act, is repugnant to any provision of the Act, the provision of the Act will 
prevail and not the provision of the Central Industrial Disputes Act. The 

position urged that the jurisdiction of the Industrial Tribunal under the Industrial 
Disputes Ace will be bacted ee daris Ec taatia an became decided 
by the Registrar under section 61 of the Act is, therefore, correct and to be 
accepted. The question, however, that has to be examined is whether the industrial 
ispute referred to the Tribunal in the present cases was such as was required to be 

erred to the Registrar ana to be decided by him under section 61 of the Act. 


In order to properly appreciate the submissions which have been made on behalf 

of the banks, by their Counsel, it is necessary to set out the provisions of sections 16, 
61, 62 and 193 of the Act which are as follows :— | 

“16. Amendment of byelaws of a socisty:—(1) No amendment of any bye- 

law of a society shall be valid unless such amendment has been registered under 

this Act. Where such an amendment is not expressed to come into operation on a 

particular day, then, it shall come into force on the day on which it is registered. 


(2) Every proposal for such amendment shall be forwarded to the Registrar 
who shall, if he is satisfied that the proposed amendment fulfils the conditions 
specified in sub-section (1) of section 7; register the amendment within a period 
of sixty days from the date of receipt of such proposals : i 

Provided that the Government may, for sufficient cause’which shall þe record- 
edin writing, extend the said period for a further period of sixty days. 

) The Registrar shall forward to the society a copy of the registered amend- 
ae a certificate Aoi det ee cc 
shall be conclusive evidence that the amendment has been duly registered. 

4) Where the Registrar is not so satisfied, he shall communicate by registered 
post the order of refusal together with the reasons therefor, to the society within 
the period specified in sub-section (2). 

(5) If in the opinion of the Registrar, an amendment of the bye-laws of a 
society is necessary ot desirable in the interest of such society or of the co-operative 
movement, he may, in the manner js, call upon the society, to make any 
amendment within such time as may specify. If the society fails to make 
such an amendment within the time so specified the Registrar may, after giving 
the society an opportunity of making its representation, register such amendment 
and forward to the soceity by registered post & copy of the amendment together 
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with a certificate signed by him ; such a certificate shall be conclusive evidence 
that the amendment has been duly registered ; and such an amendment shall have 
the same effect as an amendment of any bye-law made by the society. 

x + ba * a 


H ba i ka X wa 


61. Disputes which may be referred to the Registrar :— 

(1) Notwithstanding anything in any law for the time being in force, if any. 
dispute touching the constitution, management or the business of a society, other 
than a dispute regarding disciplinary action taken by the society or its committee 
against a paid employee of the society, arises— . 

(a) among members, past members and persons claiming through member, 
past members and deceased members ; or 

(b) between a member, past member or person claiming through a member 
past member or deceased member and the society, its committee or any officer, 
agent or employee of the society ; or 7 

(c) between the society or its committee and any past committee, any officer 
agent or employee, or any past officer, past agent or past employee or the nominee, 
heir or legal representative of any deceased officer, deceased agent, or deceased 
employee of the sogiety; or. 

(d) between the society and any otlier soceity ; 
such dispute shall be referred to the Registrar for decision. 

Explanation, :—For the purposes of this sub-section a dispute shall include— 


(i) a clam by a society for any debt or other amount due to it from a member 
past member or the nominee, heir or legal representative of a deceased member, 
whether such debt or other amount be admitted or not ; 


(i) a claim by a surety against the principal debtor where the society has 
recovered from the surety any amount in respect of any debt or other amount due 


to it from the ee debtor as a result of the default of the principal debtor 
whether such debt or other amount due be admitted or not ; 


(ïi) a claim by a society against a member, past member or the nominee, 
heir or legal representative of a deceased member for the delivery of possession 
to the society of land or other immovable property resumed by it for breach of the 
conditions of assignment or allottment of such land or other immovable property. 


(2) If any question arises whether a dispute referred to the Registrar under 
“this section is a dispute touching the constitution, management or the business of 
a society, such question shall be decided by the Registrar. . 

(3) (a) Every dispute relating to, or in connection with, any election to a 
committee of a society referred to in clause (a) of sub-section (3) of section 31, shall 
be referred for decision to a-Subordinate Judge or where there is no Subordinate 
Judge, to the District Judge having jurisdiction over the where the main 
office of the society is situated, whose decision thereon be final. 


(b) Every dispute relating to or in connection with any election to a committee 
of such class of societies as may, by notification in the Andhra Pradesh Gazetie, 
be ified by the Government in this behalf and referred to in clause (5) of sub- 
section (3) of section 31, shall be referred for decision to a District Munsif having 
jurisdiction over the place where the main office of the society is situated, and his 
decision thereon shall be final. 

(4) Every dispute relating to, or in connection with, any election toa com- 
mittee shall be referred under sub-section (1) of sub-section (3) only after the date 
of declaration of the result of such election. 
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(1) The Registrar may, on receipt of the reference of a dispute under section 
61,— 
(a) elect to decide the dispute himself; or 
(b) transfer it for disposal to any person who has been invested by the Govern- 
ment with powers in that behalf; or 
(c) refer it for disposal to an arbitrator. 


(2) Where the reference relates to any dispute involving immovable property, 
the Registrar or such person or arbitrator, may order that any person be joined as a 
party who-has acquired any interest in such property subsequent to the acquisi- 
tion of interest therein by a party to the reference and any decision that may be 
passed on the reference by the Registrar, or the person or the arbitrator aforesaid, 
shall be binding on the party so joined as if he were an original party to the 
reference. 


(3) The Registrar may, by order for reasons to be recorded therein, withdraw 
any reference transferred under claue (b) of sub-section (1) or referred under clause 
(c) of that sub-section and may elect to decide the di ute himself or transfer it 
to any other person under clause (b) of o or refer it to any other 
arbitrator unde: clause (c) of that sub-section. 


(4) The Registrar, such persori or arbitrator shall decide the dispute in 
accordance with the provisions of this Act and the rules and bye-laws and such 
decision shall, subject to the provirions of section 76, be Pending final 
decision on the dispute, the Registrar, such person or arbitrator, as the case may 
be, may make such interlocutory orders as he may deem necessary in the 
Interests of justice, 

133. Act to overrids other laws :—The provisions of this Act shall have effect 
notwithstanding anything inconsistent therewith contained in any other law.” 


Reliance was placed on the non-obstante clause « Notwithstanding anything 
in any law for the time being in force ” occurring in section 61 of the Act which hag 
the effect that a dispute covered by this section must necessarily be referred to the 
Registrar for decision, so that it cannot be referred to any other authority under any 
other law. Further strength is sought in support of this proposition from the provi- 
sions of section 193 of the Act whic clearly lays down that the provisions of the Act 
have overriding effect if there be any provision in any other law inconsistent with 
the provisions of the Act. Then, it was argued that the language of section 61 of 
the Aci is wide enough to cover the disputes referred to the Tribunal in these cases, 
because the disputes are between co-operative societies and their employees and 
they touch the business of the co-operative societies. In support of this sabmission, 
learned Counsel referred us to a number of decisions of various ee Courts in which 


(1) a decision of a learnea ie Judge of the Bombay High Court in GIP, 
Railo ty Employees Co-operative Bank Lid. v. Bhikhaji Merwanjt Karansia—Employse!, In 
which a similar provision contained in section 54 of the Bombay Co-operative 
Socities Act VII of 1925 was interpreted ; 


(2) a decision in Sagar Motor Transport Karamchari Umon, Sagar v. Amar 
Kamgar P er Transport Company Co-operative Socisty, Sagar and another*, where the 
Madhya High Court interpreted section 55 (2) of the Madhya Pradesh 
Co-operative Societies Act, 1960 which required a dispute regarding terms of employ- 


- 4 


1. AIR. 1943 Bom. 341. Reports 27. 
a (1969) 18 Indian Factories and Labour 
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ment, working conditions and disciplinary action taken by a society, arising between 
a society and its employees, to be decided by the Registrar or any officer appointed 
by him ; 

(3) a decision of a Full Bench of the Madras High Court in M.S. Madhava 
Rao and others v. D.V. K. Surya Rao, Member of the Pithapuram Co-operative Bank, 
Pithapuram and oth:rs!, in which section 51 of the Madras Co-operative Societies 


Act VI of 1932, which was very similar to section 61 of the Act, was interpreted ; and 


(4) a decision of a Full Bench of the Bombay High Court in Farkhundals 
Nannhay v. Potdar (F.B.)*, in which also section 54 of the Bombay Co-operative 
Societies Act VII of 1925 came up for interpretation. 


Learned Counsel for the appellants also brought to our notice a decision of a 
tingle Judge of the Calcutta Court in Co-operatives Milk Societies Union, Ltd. v. 
State of West Bengal and others*, where a dispute as to wages, -scales and dearness 
allowance was held not to be a dispute within. the meaning of that word as defined 
in the Bengal Co-operative Societies Act, 1940, and sought to distinguish it on the 
ground that the decision in that case turned on the meaning specially given in 
that Act to the word “ dispvte”. 


It appears to us thet it is not necessary to examine in detail the reasons given 
by the High Courts in the above-cited cases for the interpretation placed by them on 
provisions similar to section 61 of the Act in view of a very recent decision of tbis 
Court in The Deccan Merchants Co-operative Bank Ltd. v. Messrs. Dalichand Fugray Jain 
and others*. In that case, this Court had to wae sevtion 91 of the Maharashtra 
Co-operative Societies Act, 1960 (Maharashtra Act XXXII of 1961), the relevant 
provision of which is reproduced below :— 


ccor (1) Notwithstanding anything contained in any other law for the time 
being in force, any disprte touching the constitution, elections of the office bearers, 
conduct of general meetings, management cr business of a society shall be referred 
by any of the parties to the dispute, or by a federal society to which the society 
is affiliated, or by a creditor of the society, to the Registrar, if both the parties 
thereto are one or other of the following :— 


(a) a society, its committee, any past committee, any past or present officer, 
any past or present agent, any past or present servant or nominee, heir or legal 
representative of any deceased ofice, deceased agent or decicased servant of the 
society, or the Liquidator of the society ; 

+ * *. + + 
4 w * w - x) 


One of the questions which the Court formulated as requiring an answer was: what 
is the meaning of the expression ‘‘ touching the business of the society’? In ordes 
to decide this question, the Court analysed the provisions of section 91 (1) and held: 


« Fiye kinds of disputes are mentioned in sub-section (1); first, disputes 
touching the constitution of a society ; secondly, disputes touching election of the 
office-bearers of a society ; thirdly, disputes touching the conduct of general 
mestings of a society ; fourthly, disputes touching the management of a society ; 
and y, disputes touching the business of a society, It is clear that the word 
e business? in this context does not mean affairs of a society because election of 
office-bearers, conduct of general meetings and management of a society would 
be treated as affairs of a society, In this sub-section the word “ business ” has 
been used in a narrower sense and it means the actual trading or commercial or 
othe: similar business activity of the society which the society is authorised to 
enter into under the Act and the Rules and its bye-laws’’. 





i. LLR (1953) Mad. 1047 :(1953)2 MLJ. 3. (1958) 2 L.LJ. 61. 
: ALR. 1954 Mad. 103. 4. AIK. 1969 S.C. 1320. 
Q (1962) 1 LLJ, 51. 
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In that case, this Court was concerned with the question whether a dispute touching 
the assets of a society was a dispyte touching the business of the society, and it was in 
that context that the interpretation mentioned above was given by this Court. 
In considering the full scope of section o1 (1) of the Maharashtra Act XXXII of 
1961, the Court further proceeded to hold :— 


“While we agree that the nature of business which a society does can be ascer- 
tained from the objects of the society, it is difficult to subscribe to the proposition 
that whatever the society does or is necessarily required to do for the purpose of 

ing out its objects can be said to be part of its business. We, however, 

ec hat the word “ touching” is very wide and would include any matter, 
which relates to or concerns the business of a society, but we are doubtful whether 
the word “ affects ” should also be used in defining the scope of the word “ touch- 
ing a ` : 
This comment was made when taking notice cf the decision of the Full Bench of the 
Bombay High Court in Farkhundali v. Potdar}, The Court also held :— _. 


“ One other limitation on the word “ dispute ” may also be placed and that is 
that the word “ dispute ” covers only those disputes which are capable of being 
resolved by the Registrar or his nominee.” 


Considering the similarity between section 6r of the Act and section gr (1) of the 
Maharashtra Act XXXII of 1961, we are of the opinion that the interpretation 
already placed by this Court on the provisions of section gr (1) of the arashtra 
Act XXXII of 1961 is fully applicable to the provisions of section 61 of the Act with 
which we are concerned. Consequently, in deciding these appeals, we must pro- 
ceed on the basis that section 61 of the Act requires reference of a dispute to the 


nominee, and further, the dispute between the co-o erative society and the employee 
touches the business of the society in the sense explained by this Court in that case, 


Applying these tests, we have no doubt at all that the dispute covered by the 
first issue referred to the Industrial Tribunal in the present cases could not possibly 
be referred for decision to the Registrar under section 61 of the Act, The dispute 
related to alteration of a number of conditions of service of the workmen 


is equated with the actual trading or commercial or other similar business activity 
of the society, and since it has been held that it would be difficult to subscribe to the 
proposition that whatever the society does or is necessarily required to do for the 
purpose of SEa its objects, such as laying down the conditions of service of 
its employees, can be said to be a part of its business, it would appear that a dispute 
relating to conditions of service of the workmen employed by the -society cannot 
be held to be a dispute touching the business of the society. Further, the position 
is clarified by the provisions of sub-section (4) of section 62 of the Act which limit the 
power to be exercised by the Registrar, when dealing with a dispute referred to kim 
under section 61 ; by a mandate that he shall decide the dispute in accordance with 
the provisions of the Act and the Rules and bye-laws. On the face of it, the provi- 
sions of the Act, the rules and the bye-laws could not possibly permit the Registrar 
to change conditions of setyice of the.workmen employed by the society. For tHe 
purpose of bringing facts to our notice in the present appeals, the Rules farmed by 


1. (1962) 1 LabLJ. 51. 
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the Andhra Pradesh Government under the Act, and the bye-laws of one of the 
appellant-banks have been placed on the Paper-books of the appeals before us. 
It appears from them that the conditions of service of the employees of the Bank 
have all been laid down by framing special bye-laws. Most of the conditions of 
ser Vice „which the workmen want to be altered to their benefit, have thus been laid 
down by the bye-laws, so that any alteration in those conditions of service will 
necessarily require a change in tbe bye-laws. Such a change could not possibly be 
directed by the Registrar when, under section 62 (4) of the Act he is specifically 
required to decide dispute referred to him in accordance with the provisions of 
the bye-laws. It may also be noticed that a dispute referred to the Registrar under 
section 61 of the Act can even be transferred for disposal to a person who may have 
béen invested by the Government with powers in that behalf, or may be referred 
for disposal to an arbitrator by the Registrar. Such person or arbitrator, when decid- 
ing the dispute, will also be governed by the mandate in section 62 (4) of the Act, 
so that he will also be bound to reject the claim of the workmen which is nothing 
else than a request for alteration ot conditions of service contained in the bye-laws. 
It is thus clear that, in respect of the dispute relating to alteration of various condi- 
tions of service, the Registrar or other person dealing with it under section 62 of the 
Act is not competent to grant the relief claimed by the workmen at all. On the 
Bre laid down by this Court in the case of Ths Deccan Merchants Co-operative 
Bank Lid.1, therefore, it must be held that this dispute is not a dispute covered by the 
provisions of section 61 of the Act. Such a dispute is not contemplated to be dealt 
with under section 62 of the Act and must, therefore, be held to be outside the scope 
of section 61. g 


In this connections, we may take notice of the view expressed by a learned 
single Judge of the Madras High Court in South Arcot Co-operatios Motor Transport 
Society, Lid. (for ex-seroicemsn) V. Syed Batcha and others*, where dealing with an indus- 
trial claim, the learned Judge held :— 


“ Therefore, in regard to an industrial claim, like the retrenchment com - 
tion, the remedy for the worker would be only to enforce it by the machinery 
created by the Industrial Disputes Act, namely, by section 10 and 33 O (2). 
The Madras Co-operative Societies Act being itself a special statute, the authority, 
acting under it, would have no jurisdiction beyond what the enactment itself con- 
fe on him, He could not, therefore, have jurisdiction to decide a dispute 
under the Industrial Disputes Act.” 


That decision also related to section 51 of the Madras Co-operative Societies Act, 
1932, which was similar in terms to section 61 of the Act. 


Learned Counsel appearing on behalf of the appellant-banks, however, urged 

a new point to challenge the juridiction of the Industrial Tribunal to deal with the 
dispute relating to conditions of service to the effect that the conditions of service 
having been made the subject matter of bye-laws, an Industrial Tribunal will not 
be competent to alter them, because even an Industrial Tribunal has no jurisdiction 
to make orders contrary to law. For this , he referred us to a number of 
decisions of this Court in Dalmia Cement (Bharat Lid., New Delhi v. Their Workman 
and another*; The Management of Marina Hotel v. The Workmen*; Cinema Theatres ~v. 
Their Workmen®; and The Hindustan Times Lid., New Delhi v. Their Workman and vice 
versat, In all these cases, it was held that an Industrial Tribunal acted illegally in 
j ing leave in exces of the number of days laid down by the Delhi Shops and 
blishments Act, 1954. In section 22 of that Act there was a specific prohibi- 
tion that leave for sickness or casual leave with full wages shall not exceed 12 days ; 
and it was held that a direction made by the Tribunal ting to the workmen more 
than 12 days’ sickness or casual leave wasillegal. The principle of the decisions in these 
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cases docs not, however, appear to us to be applicable to the cases before us, because, 
in the t case, there is no prohibition contained in the Act that the condi- 
tions of service prescribed are not to be alteréd. The argument on behalf of the 
banks, however, was that the bye-laws, which contained the conditions of service, 
are themselves law, so that any direction made by an Industrial Tribunal altering a 
Condition of service contained in a bye-law would be an order contrary to law and, 
hence, illegal. 


We are unable to accept the submission that the bye-laws of a co-operative 
society framed in pursuance of the provisions of the Act can be held to be law or to 
have the force of law. It has no doubt been held that, if a statute gives power to a 
Government or other authority to make rules, the rules so framed have the force 
of statute and are to be deemed to be incorporated as a part of the statute. That 
principle, however, does not apply to bye-laws of the nature that a co-operative 
society is empowered by the Acs to make. The bye-laws that are contemplated 
by the Act can be merely those which govern the internal management, business or 
administration of a society. They may be binding between the persons affected by 
them, but they do not have the force of a statute. In respect of bye-laws laying 
dowa conditions of service of the employees of a society, the bye-laws would be 
binding between the society and the employees just in the same manner as conditions 
of service laid down by contract between the parties. In fact, after such bye-laws 
laying down the conditions of service are made and any perron enters the employ- 
ment of a society those conditions of service will have to be treated as conditions 
accepted by the employee when entering the service and will thus bind him like 
conditions of service specifically forming part of the contract of service. The bye- 
laws that can be framed by a soceity under the Act are similar is nature to the Articles 
of Association of a Company incorporated under the Companies Act and such Articles 
of Association have never been held to have the force of law. In a number of cases, 
conditions of service for industries are laid down by Standing Orders certified under 
the Industria] Employment (Standing Orders) Act, 1964 and it has been held that, 
though such Standing Orders are binding between the employers and the employees 
of the industry governed by these Standing Orders, they do not have such force of 
law as to be binding on Industrial Tribunal adjudicating an industrial dispute. 
The jurisdiction which is granted to Industrial Tribunal by the Industrial Disputes 
Act is not the jurisidction of merely administering the existing laws and enforcing 
eXisting contracts. Industrial Tribunals have the right even to vary contracts of 
service between the employer and the employees which jurisdiction can never be 
exercised by a civil Court or a Registrar acting under the Co-operative Societies 
Act, so that the circumstance that, in granting relief on issue No. 1, the Tribunal 
will have to vary the special bye-laws framed by the Co-operative Bank does not 
lead to the inference that the Tribunal would be incompetent to grant the reliefs 
sought in this reference. In fact, the reliefs could only be granted by the Industrial 
Tribunal and could not fall within the scope of the powers of the Registrar dealing 
with a dispute under section 61 of the Act. 


We may also, in this connection, take notice of the submission mad by leatned 
Counsel that the Registrar could have granted relief under section 16 (5)'of the Act if 
he thought that it was advisable tő grant that relief to the workmen. In our 
opinion, this submission must be rejected for two reasons, The first reason is that 
action taken by the Registrar under section 16 (5) of the Act will not be a decision on 
a dispute referred to him under section 61 of the Act. When dealing with the dis- 
pute under section 61 of the Act, the Registrar is bound to decide the dispute in 
accordance with the existing bye-laws, so that, if the dispute relates to alteration 
of conditions of service laid down in the bye-laws, he will be incompetent to grant 
the relief claimed. It is also to be noticed that a dispute referred to a Registrar 
under section 6 of the Act may be transferred for disposal to a person who has been 
invested by the Government with powers in that behalf, or may be referred for dis- 

to an arbitrator. On the face of it, such person or arbitrator cannot possi- 
y exercise the powers of the Registrar under section 16 (5) of the Act. The second 
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reason is that, under section 16 (5) of the Act, the power given to the Regisratr to 
propose amendments in the bye-laws and to enforce them if the proposal is not 
accepted by a society is to be exercised only when the Registrar is of the opinion 
that it is necessary or desirable to do so in the interests of such society or of the co- 
Operative movement, Amendments in bye laws under section 16 (5) of the Act are 

not contemplated in the interests of the workmen or for the p oF resolving indus- 
trial aisputes. The provisions of section 16 (5) of the Act thus appear to us to be 
irrelevant when considering the scope of the jurisdiction of the istrar under 
section 16 of the Act. Consequently, the decision of the High Court holding that the 


bras had jurisdiction to deal with the industrial dispute referred to it must be 
up 


We may also take notice of an argument advanced at the last stage by learned 
Counsel appearing on behalf of the banks that, in any case matters covered by issues 
Nos, 2 and 3 referred to the Tribunal could have been competently decided by the 

egistrar, and the reference in respect of those two issues at least should be held 
to be incompetent. We do not think that at this stage there is any need for us to 
decide this Babe oa because such a point was not raised at aJl in the petitions filed 
under ‘Article 226 of the Constitution before the High Court. In those petitions, 
the competence of the reference to the Industrial Tribunal as a whole. was chal- 
lenged on the ground that it was barred because of the jurisdiction of the Registrar 
to deal with the dispute under section 61 of the Act. Consequently, we need not 
deal with the question whether a particular issue forming part of the reference has 
been competently referred or not. 


The appeals fail and are dismissed with costs, One hearing fee. 


S.V.J. eee Appeal dismissed, 
THE SUPREME COURT OF INDIA. 
(Civil Appollate Jurisdiction.) 
PRESENT :—J. C. SHAH AND G. K. Mirter, JJ. 
Maganti Subrahmanyam (dead) by his legal representatives ... Appellants* 
vy. 
The State of Andhra Pradesh ... Respondent. 


Andhra Pradesh (Andhra Area) Estates Communal Forest and Private Lands (Prohibi- 
tion of Alienation) Act (1947) and Madras Estates (Abolition and Conversion 
into Ryotwari) Act (XXVI of 1948)—Effect—Later enactment, if repeals the 
earlier one—Section 2 (b) and section 4 (1) and (3)—Forest land,—Meaning of. 


It is no doubt true that the Preamble to the Andhra Pradesh (Andhra Area, 
Estates Communal Forest and Private Lands (Prohibition of Alienation) Act, 
1947, shows that it was enacted to prevent indiscriminate alienation of communal 

‘forest and private lands ponding onactment of legislation for acquiring the in- 
terests of landholders in such estates and introducing ryotwari settlement thorein. 
‘No fixed duration of the Act was specified and it is impossible to hold that merely 
because of the preamble the Act is only a temporary Act. The enactment of the 
later Act, the Madras Estates (Abolition and Conversion into Ryotwari) Act, 1948 
cannot be considered as ropealing the carlier Act merely because the later Act has 
the effect of ling permanancy settlements in the State and the acquisition of 
. the interests of landholders in permanently settled and certain other estates. 


The definition of ‘forest land’ in section 2 (b) of the Act is an inclusive one and 

it do33 not msan that bofore a pioco of land could be said to be forest land there 

- would have to bo.a notification by the Governmont under the Act. The District 
Judg» is tho compsatent authority under section 4 of the Act to determine disputes 
as to the nature of the land. 
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| Appeal by Special Leave from the Judgment and Order dated the 24th March, 
1965 of the Andhra Pradesh High Court in Civil Revision Potition No. 966 of 1962. 


A. V.V. Nair, Advocate, for Appollant. 


P. Ram Reddy, Senior Advocate (B. Parthasarathy, Advocate, with him), for 
Respondent. 
The Judgment of the Court was delivered by 


Mitter, J—This appeal by Special Leave is from a common judgment and order 
of the High Court of Madras disposing of throoe Revision Applications arising out of 
O.P. No. 95 of 1948 filed undor section 4 (3) and (4) of the Aaa Pradesh (Andhra 
Area) Estates Communal Forest and Private Lands (Prohibition of Alienation) Act, 
1947 (hereinafter called the ‘ Act’). 


The central question in this appeal is, whether «ertain transfers of lands alleged 
to be forest lands made by the 6th respondent horein become void and inoperative 
under section 4 of the Act. The said respondent who was a big landholder granted 
a patta to his wife, 7th respondent, for Ac. -100-00 of land on 9th Novembor, 1944. 
Another patta was similarly granted to the appollant in respect of Ac. 90-00 of land 
on 25th November, 1944. - On the samo day, respondent No. 6 granted a third 

tta for Ac. 200-00 of land to respondents 2to 5. Tho Act came into force on 25th 
ber, 1947, On 15th October, 1948 Original Potition No. 95 of 1948 was filed 
in the District Court of Eluru by two ryots for a declaration that the alienations 
wero void and did not confer any rights on the aliences. Thereafter the said petition 
was split intotwo parts, O.P. No. 95 of 1948 being directed against respondents 1 to 6 
while O.P. No. 95-(a) of 1948 was directed againstthe 7th respondent. The petitions 
were disposed of by an order of tho District Judge datcd 18th July, 1950 holding that 
lands covered by the pattas wore forest lands and all the alienations were void and 
inoporative. A Civil Revision Petition was filed in the High Court of Madras by 
respondents 1 to 5 against the order of the District Judge. This was numbered as 
C.R.P. No. 22 of 1951. Rospondont No. 7 filod a Miscollaneous Petition No. 9534 
of 1950 in the High Court of Madras. By oider dated 6th August, 1962 both the 
petitions were dismissod by a single Judgo of the Madras High Court. This order 
was however set asido in a Letters Patent Appeal filed by respondents 1 to 5 (No. 
261 of 1952) wherein it was held that the potitioners as ryots had no right to main- 
tain the petition but reasonable opportunity should be given to the State to get 
transposed as the petitioner. The State Government thereafter got itself transposed 
as the petitioner. The District Court however hold that the petition was not main- 
tainable by reason of the repeal of the Act by reason of the passing of a subsequent 
Act (XXVI of 1948) styled the Madras Estates (Abolition and Conversion into 
Ryotwari) Act, 1948, hereinafter referred to as the Act of 1948. Against this the 
State Government filed a Revision Petition in the High Court of Andhra Pradesh 
numbering 1555 of 1955. The High Court held that the dismissal of the petition on 
the ground of repeal of the Act was improper and that the petition should be disposed 
of on the morits and remitted the matter to tho District Judge. By a judgment dated 
30th November, 1960 the District Judge allowod the petition nogativing the conten- 
tions of the respondent but holding that the lands were forest lands and transfers 
thereof were void Tho appellant and others filed Civil Revision Petitions in the 
High Court of Andhra Pradesh which were disposed of and dismissed by a common 
judgmont dated 24th Angust, 1965. Honce this appeal. 


Tho points urgod before us by learnod Counsel for the appellant were: (1) The 
Act applied only to lands which were admittedly forest lands and the operation thereof 
could not be extended to lands in respect of which there was a dispute as to the nature 
thoroof. It was arguod that any such dispute could only be decided by the Settlement 
Officer and not by the District Judge. (2) The Act was a temporary Act and all 
proceedings thereunder came to an end with the repeal of the Act ; and (3) A notifi- 
cation by the State Government describing the land as forest land was an essential 
pre-requisites to the application of the Act, _ . e of a «3 
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The purpose of the Act was to prohibit the alionation of communal, forest and 
private lands in estates in the Province of Madras and the premable to tho Act 
shows that it was enacted to prevent indiscriminate alienation of communal, forest 
and private lands in estates in the Province of Madras pending the enactment of 
legislation for acquiring the interests of landholders in such estates and introducing 
ryotwari settlemant theroin. No fixed duration of the Act was j and it is 
impossible to hold that morely because of the above preamble the Act became a 


temporary Act., the dofinition of ‘forest land’ is given in section 2 (b) of the Act 
reading : 


_ “ ‘Forest land’ includes any waste land containing troes and shrubs pasture land 
and other class of land declared by the State Governmont to be forest land by 
- notification in the Fort Samy. George Gazette ;” 


Sub-section (1) of section 3 prohibited landholders from selling, mortgaging, conver- 
ting into ryoti land, leasing or otherwise assigning or alienating any communal or 
forest land in an estate without the previous sanction of the District Collector, on ot 
after the dateon which the Ordinance which preceded the Act came into force, 
namely, the 27th June. 1947. Section 4 (1) provided that : 


“ Any transaction of the nature prohibited by section 3 which took place, in 

the case of any communal or forest land, on or after the 31st day of October, 1939 

-...8hall be void and inoperative and shall not confer or take away, or be 

-- deemed to have conferred or taken away, any right whatever on or from any 
party to the transaction : 


* * kt + + 


This sub-section had a proviso with several clauses. Our attontion was drawn to 
clauses (ii), (iv) and (») of the proviso out in our opinion one of these provisos was 
applicable to the facts of the case-so as to exclude the operation of sub-section 1 
of section 4 Under sub-section (3) of section ‘4. | 


. 3 Ifany dispute arisés as to the validity of the claim of any person to any land 
under clauses (i) to (¥)-of the proviso. to sub-section (1), it shall-be open to such 
. person or to any-othér persons interested: in the transaction or to the State Govern- 
ment to apply to the District Judge of the district in which the land is situated, 

` for a decision as to the validity of such claim.” 


Under sub-section (4) the District Judge to whom such application is made was to 
decide whether tho claim to the land was valid or not after giving notice to all persons 
concerned and where the application was not made by the State Government, to the 
Government itself. and his decision was to be final. Madras Act (XXVI of 1948) 
was passod on 19th April, 1949 being an Act to provide for the repeal of the Per- 
manent Settlement, the acquisition of the rights of landholders in permanently settled 
and cortain other estates in the Province of Madras, and the introduction of ryotwari 
settloment in such estates. Apparently because of the preamble to the Act it was 
contended that with the enactment of the repeal of the’ Permanent Settloment by 
the Act of 1948 which also provided for the acquisition of the rights of landholders 
in permanently settled estates, the Act stood repealed. We fail to see how because 
of the preamble to the Act it can be said that it stood repealed by the enactment of 
the later Act unless there were express words to that effect or unless there was neces- 
sary implication. It does not stand to reason to hold that the alienation of large 
blocks of land which were rendered void under the Act bocame good by reason of 
the passing of the later Act. Our attention was drawn to section 63 of the later 
Ao: which provided that : 


“If any quostion arises whether any land in an estate is a forest or is situated 
in a forest, or as to the limits of a forest, it shall be determined by the Settlement 
Officer, subject to an appeal to the Director within such time as may be prescribed 
and also to revision by the Board of Revenue.” 


In terms the section was only hed east and it did not seek to impeach any transac- 
tion which was effected before the Act and was not applicable to transactions anterior 
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to the Act. In our opinion section 56 (1) of the later Act to which our attention. 
was drawn by the learned Counsel does not fall for consideration in this case and 
the disputes covered by that section do not embrace the question before us. 


Madras Goneral Clauses Aot (I of 1891), deals with the effect of repeals of 
statutes. Section 8 sub-section (f) thereof provides that : l 
“Where any Act, to which this Chapter applies, repeals any other enactment, 
then the repeal shall not— 
(a) to (c) . . i 
(f) affect any investigation, legal proceeding or remedy in respect of any such 
right, privilege, obligation, liability, fine, penalty, forfotture or punishment as 
aforesaid; and any such investigation, legal proceeding or remedy may be institut- 
ed, continued or enforced, and any such fine, penalty, forfeiture or punishment 
may be imposed, as if the repealing Act had not been passed.” 


This shows that even if there was a repeal any investigation started before the repeal 
would have to be continued and legal proceedings under the Act could be prosecuted 
as if the repealing Act had not been passed. 


There is also no force in the contention that unless there was a notification 
under section 2 (b) of the Act declaring a icular land to be forest land, the appli- 
cability of the Act would be excluded. o definition of ‘ forest land’ in that section 
is an inclusive one and shows that ‘ forest land’ would include not only waste land 
containing trees, shrubs and pasture lands but also any other class of lands declared 
by Government to be forest land. This does not mean that before a piece of land 
could be said to be forest land there would have to be a notification by the Govern- 
ment under the Act. 


Lastly, Counsel ontended that sub-section (1) of section 20 of the later Act as 
originally enacted applies to forest lands and therefore the later Act became appli- 
cable thereto. The original section was however substituted, for another by section 9 
of the Madras Estates (Abolition and Conversion into Ryotwari) (Amendment) 
Act, 1956 which was to be deomed to have come into force on 19th April, 1949, being 
the date on which the Act of 1948 originally came into force. The section as it now 
stands did not confor any jurisdiction on the Scttlement Officer to determine any 
question as to whothor any land was forest land within the meaning of the Act and 
consequently the adjudication by the District Judge under sub-section (4) of section 4 
was quits competent. Accordingly we dismiss the appeal, but do not think it neces- 
sary to make any order for costs relating thereto. 


R.M. —— Appeal dismissed. 
THE SUPREME COURT OF INDIA. 
(Original Jurisdiction.) 

_ PRESENT :—M. HDAYATULLAH Chief Justice., J. C. SHAH, V. RAMASWAMI, 
G.K. Mirrer AND AN. Grover, JJ. 
A.V.S. Narasimha Rao and others ... Appellants" 

y. 

State of Andhra Pradesh and another l ... Respondents. 
Andhra Pradesh Non-Gazatted Officers’ Association and others... Interveners. 


Public Employmznt (Requirement as to Residence) Act (XLIV of 1957), section 3 
and Andhra Pradesh Public Employment (Requirement as to Residence) Rules 
(1959), rule 3—Validity of. 


Constitution of India (1950), Article 16—Scope. 
Interpretation of Statutes—Provision as exception to general rule—Construction. 


Section 3 of the Public Employment irement as to Residence) Act, 1957, 

in 80 far as it relates to Telangana and rule 3 of the Andhra Pradesh Publio 

eC nn a — gP 
* W. P. No 65 of 1969. 28th March, 1969. 


8—11 


82 THE MADRAS LAW JOURNAL REPORTS—(SUPREME COURT). [1970 


Emplo t (Requirement as to Residence) Rules, 1959 are ultra vires the Constitu- 
tion of India. 

Under Article 16 of tho Constitution, by the first clause lity of opportunity 
in employment or appointment to an office is guarantoed. “By the second clause, 
there can bo no discrimination, among other things, on the ground of residence. 
An exception is however made in clause (3) to cover cases where local sentiments 
have to be respscted or to provent an inroad from more advanced States into loss 
developod States. Parliament is entitled to make law prescribing, in regard to a 
class or classes of employmont, residence within a State or Union territory prior to 
such employment or appointment.- But that clause refers to residonce within the 
State in the sense of the whole State as the venue for residential qualification and 
not residence in districts, taluks, cities, towns or vi 8 within the State. The 
words ‘any requirement’ in the clause cannot be .as to warrant something 
which could have boen said more specifically. These words bear upon the kind 
of residence or its duration rather than its location within the State. 


Clause (3) of Article 16 which is in the nature oł an exception to the general 
rule-making every offico or employment opon and available to evory citizon and 
offices or omployment in one part of India opon to citizens in all other parts of 
India. As such it should be construed in a narrow and strict manner and not ina 
wide and liboral way. : 


Petition under Article 32 of the Constitution of India for enforcement of the 
Fundamental Rights. 


S.V. Gupte, Senior Advocate, (P.A. Choudhury and K. Rajendra Chaudhuri, 
Advocates with him), for Petitioners. 


M.C. Setalvad, Sonior Advocate, and P. Ramachandra Rao, Advocate-Goneral 
for the State of Andhra Pradesh, (A. Raghuvir, Government Pleader, Andhra Pradesh 
High Court and A.V. Rangam, Advocate with them), for Respondent No. 1. 


M. C. Setalvad, Senior Advocate, (R.N. Sachthey, Advocate with him), for 
Respondent No. 2. 


RV. Pillai, H.S. Gururaj Rao and Subodh Markandeya, Advocates for Respon- 
dents Nos. 3 to 45. 


Sardar Ali Khan and P.N. Duda, Advocates, and J.B. Dadachanji, Advocate 
of M/s, J.B. Dadachanji and Co., for Respondent No. 46. 


. P.A. Chaudhury, K. Rajendra Chaudhuri and C.S. Sreenivasa Rao, Advocates, 
for Interveners. 


The Judgment of the Court was delivered by 


Hidayatullah, C.J—The petitioners are porsons employed in the ministerial 
sorvices of the Andhra Pradesh Government. All of them wore working in various 
offices located in the cities of Hyderabad and Secunderabad. On 19th January, 1969, 
leaders of all political parties in the Legislature of tho Andhra Pradesh State speed 
to have mot and reached the decision that to implement what are called ‘ Tolongana 
Safeguards’, the following moasures should be taken : 


“ All non-domicile persons, who have boen appointed either directly, by pro- 
motion or by transfer to posts reserved undor the Andhra Pradesh Public Employ- 
mont (Requiremont as to Residonce) Rules, 1959 for domiciles of Tolengana region 
will be immediatcly relieved from service. The posts so rendcred vacant will be 
filled by qualified candidates possessing domicile T and in cases where 
such candidatos are not available tho posts shall be left unfillcd till qualifiod domicile 
candidates bocomo available. Action on the above lines will be takon immediately. . 


All non-domicilo omployees so relieved shall be provided employmont in the 
Andhra region without break in servico and by creating supernumorary posts, if 
necessary.” 
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The Government of Andhra Pradesh then passed on order [G.O. Ms. 36, G.A. 
(S.R) Dopt.] on 21st January, 1969, rolioving before 28th February, 1969, all non- 
domicile porsons appointed on or after Ist Novomber,, 1956 to certain categories of 
posts reserved for domiciles of Telengana under the Andhra Pradesh Public Employ- 
ment (Raquiremont as to Residence) Rules, 1959. Names of such incumbents were 
to be shown in a pro forma and they were to beemployed in the Andhra region with- 
out break in service by creating supernumerary posts, if necessary. These oe 
numerary posts were to be treated as temporary addition to the strength of the office 
concerned and were to be adjusted against future vacancies in corresponding pe as 
they arose. The action was based upon section 3 of tho Public Employment 
(Requirement as to Residence) Act (XLIV of 1957), which was an Act of Parliament 
made in pursuance of clause (3) of Article 16 of the Constitution making special 
provision for requirement as to residence and brought into force on 21st March, 1959. 
Section 3 of tho Act gave the power to make Rules in respect of certain classes of 
employment in certain areas. It provided : 


“3. Powor to mako rules in respect of cortain classes of public employmnent 
certain areas,— ' 
(1) The Cential Government may, by notification in the Official Gazette, 
rules prescribing, in regard to appointments to— 
2 any subordinate service or post under the State Government of Andhra 


or 
+ » $ * $ 
+ $ * + * 


any requirement as to residence within the Telengana area or tho said Union territory 
as the casa may bo, prior to such appointment. 


(2) In this section,— 
(a) + + * * 
* + $ » . 


(5) “ Tolongana aroa” comprises all the territories specified in sub-section €) 
of section 3 of the Stato Roorganisation Act, 1956.” 


Under section 4 the Rules had to be laid before each House of Parliament for 
Proriod of not loss than 30 days and Parliamont could make such alterations as it 
likod. Undor section 5 the Rules had a life of 5 yoars but by subsequont Iegislation 
tho poriod was extendsd to 10 yoars. It is said that the poriod is to be extended by 
another 5 yoars. The Rulos were mado on 21st March, 1959. Thoy are called the 
Andhra Pradesh Public Employmont (Requiroment as to Residence) Rules, 1959. 
Rule 3 provides : 


“3. Requirement as a residence Prior to Appointment : 


A porson shall not be eligiblo for appointment to a post within the se dace 
area undor the Stato Government of Andhra Pradesh or to a post under a local 
authority (othor than a cantonmont board) in tho said area unless— 


(i) he has boon continuously residing within the said area for a period of 
not loss than fifteen yoars immediately procoeding the proscribed date ; and 


_ (#) he producos before the appointment authority concernod, if so required 
by it, a cortificate of oligibility grantod undar these rulos ; 


Provided that in relation to posts in the secretariat Departments and the 
Officos of the Heads of Dspartmonts of the State Government of Andhra Pradesh 
‘. situated in the cities of Hyderabad and Secunderabad, the requirement as to rosi- 

denco laid down in this rule shall apply to the filling of only the second vacancy 

_ in every unit of three vaéancies which are to be filled by direct recruitment ; 
Provided further that any period of temporary absence from the Telengana 
_ area for the purpose of prosecuting his studies or for undergoing medical treatment 
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or any period of such temporary absence not exceeding three months for any 
other reasons shall not be doomed to constitute a break in the continuity of such 
residence, but for purpose of calculating the said period of fifteen years any such 
period of Pema absence shall be excluded.” 


The petitioners were appointed between 27th December, 1956, and 4th July, 1968. 
They ch the Act, the Rules and the proposed action as ultra vires the Constitu- 
tion. Thoir case is that Article 16 (3) under which the Act and the Rules purport to 
be made has boon misunderstood as conferring a power to make a law prescribing 
requirement as to residence in a ofa State. For this reason soction 3 of the Act 
is challonged as ultra vires the Constitution. 


Article 16 on which the Act, the Rules and the present action are all based, 


reads 
16. Equality of opportunity in matters of public employment. 


(1) Thore shall be equality of opportunity for all citizens in matters relating to 
employment or appointment to any office under the State. 


(2) No citizon shall, on grounds only of religion, race, caste, sex, descent 
placo of birth, rosidence or any of them, be ineligible for, or discriminated against 
in respoct of, any employment or offices under the State. 


(3) Nothing in this article shall prevent Parliament from making, any law 
prescribing, in rogard to a class or classes of employment or appointment to an 
offico undor the Government of, or any local or other authority within, a State 
or Union territory, any requirement as to residence within the State or Union 
territory prior to such employment or appointment. 


(4) * + * + + 
(5) + + * + w 


The question is one of construction of this article, particularly of the first three 
clauses, to find out the ambit of the law-making powor of Parliament. The first 
clause omphasises that there shall be in India ity of opportunity for all citizens . 
in mattors of employmont or appointment to any office under the State. The word 
‘State ’ hore is to bo understood in the extended sense given to it by the definition 
of that word in Article 12. The second clause then specifics a prohibition against 
discrimination only on tho grounds of religion, race, sex, descent, place of birth, re- 
sidenco or any of them. The intention here is to make every office or employment 
opon and avaiable to every citizen, and inter alia to make offices or employment 
in one part of India opon to citizons in all other of India. The third clause then 
makes an excoption. This clause was amon by the Constitution (Seventh 
Amendment) Act, 1956. For the original words of the clanse ‘under any State speci- 
fied in the First Schedule or any local or other authority within its territory any re- 
girman as to rosidonce within that State’, tho present words from ‘under the 

ovarnmont’ to ‘Union torritory ’’ have boen substituted. Nothing turns upon the 
amendment which seoks to apply the excoption in the clause to Union territory 
and to remove ambiguity in 


The clause thus enablos Parliament to make a law in a special case prescribing 
any requiroment as to residence within a State or Union territory prior to appoint- 
ment, as a condition of employment in the Stato or Union territory. Under icle 
35 (a) this power is conforrod upon Parliament but is denied to the Legislatures of the 
States, notwithstanding anything in the Constitution, and under (b) any law in force 
immediately, before tha commoncoment of the Constitution in respect to the matter 
shall subject to the terms thorcof and subject to such adaptations that may be made 
under Article 372 is to continue in forco until altered or repealed or amended by 
Parliament. 


The legislative power to create residential qualification for employment is thus 
exclusively conferred on Parliament. Parliament can make any law which prescribes 
- any requirement as to residence within the State or Union territory prior to employ- 
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ment or appointment to an office in that State or Union territory. Two qusstions 
arise here. Firstly, whether Parliament, while prescribing thé requirement, may 
prescribe the requirement of residence in a particular of the State; and, secondly, 
whether Parliament can delegate this function by ee a declaration and leaving 
the details to ba filled in by the rule making power of the Central or State Govern- 
ments. 


Mr. S. V. Gupte, for the petitioners, points out that the Constitution is speaking 
of State and Union territory. It has already made a declaration that no person shall 
be disqualified for any office in the territory of India, because of his residence in any 
particular part of India. The exception, therefore, must be viewed narrowly and 
not carried to excess by interpretation. The article speaks of residence in a State 
and msans only that. If it chose to speak of residence in parts of State such -as 
Districts, Taluqas, citios, towns, otc., more appropriate and specific language could 
have boon used such as ‘any requiremont as to residence within that State or Union 
territory or part of that State or Union territory.’ Having used the word State, the 
unit State is only meant and not any part thereof, Reference is made to the history 
of the drafting of the Article and the debates in the Constituont Assembly which 

bear out this contention. 


On the other hand, Mr. Setalvad bases his argument on two things. He con- 
tends that the powor is given to Parliament to make any law and, therefore, Parlia- 
mont is supreme? and can make any law on the subject as the article says. He very 
ingoniously shifts the emphasis to the words ‘any requirement’ and contends that 
the requirem3nt may be as to residence in the State or any particular part of State. 


Theclaim forsupremacy of Parliamsnt is misconceived. Parliament in this, as in 
other matters, is suprems only in so far as the Constitution makes it. Where the 
Constitution doss not concede supremacy, Parliament must act within its appoin- 
ted functions and not transgress them. What the Constitution says is a matter for con- 
struction of the language of the Constitution. Whichis tho proper construction of the 
two suggysted ? By the first clause equlity of opportunity in employment or appoint- 
mənt to an office is guaranteed. By the second clause, there can be no discrimination, 
among other things, on the ground of residence. Realising, however, that some- 
tims local sentimsnts may be have to be respocted or sometimes an inroad from 
more advancad States into less developad States may have to be prevented and a resi- 
dential qualification may, therefore, have to be prescribed, the exception in clause (3) 
was ne Even so, that clause spoke of residence within the State. The claim of 
Mr. Sstalvad that Parliament can make a provision regarding residence in any 
particular part of a State would render the general prohibition lose all its meaning. 
The words ‘any requirement’ cannot be read to warrant something which could have 
bzn said more spscifically. These words bear upon the kind of residence or its 
dutation rather than its location within the Staze. We acospt the argument of Mr. 
Gupte that the Constitution, as it stands, speaks of a whole State as the venue for 
residential qualification and it is impossible to think that the Constituent Assembly 
was thinking of residence in Districts, Taluqas, cities, towns or villages. The fact 
that this clause is an exception and came as an amendment must dictate that a 
narrow construction upon the exception should be placed as indeed the debates in 
the Constituent Assembly also seem to indicate. We accordingly Teject the con- 
tention of Mr. Setalvad seeking to put a very wide and liberal construction upon the 
words ‘any law’ and ‘any requiremont’ Thess words are obviously controlled 
by the words ‘residence within the State or Union territory’ which words mean what 
they say, neither more nor less. It follows, therefore, that section 3 of the Public 
employment (Requirement as to Residence) Act, 1957, in so far as it relates to 
Telangana (and we say nothing about the other parts) and rule3 of the Rules 
under it are ultra vires the Constitution. i 


In view of our conclusion on this point it is not necessary to express any opinion 
whether delegation to the Central and/or State Governments to provide by rules 
for the further implementing of the law made by Parllament is or not, 
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It was argued that the Mulki Rules oxisting in the former Hydorabad State must 
continus to op3rate by virtue of Article 35 (b) in this area. This point is not raised 
by the patitions under consideration and no expression of opinion by us is desirable. 


For the reasons given above we quash the ordors passed and declare section 3 
of the Public Employment (Requirement as to Residence ) Act, 1957 as also rule 3 
of the Rules ulira vires the Constitution. The petitions shall be allowed but thero 
shall be no order about costs. 


R.M. ——- - Petitions allowed. 


THE SUPREME COURT OF INDIA. 
(Original Jurisdiction.) 
PRESENT :—J.C. SHAH, V. RAMASWAMI AND A.N. Grover, JJ. 
Digyadarsan Rajendra Ramdassji Varu ... Appellant* 


y. 
Stato of Andhra Pradesh and another ; ... Respondents. 


Andhra Pradesh Charitable and Hindu Religious Institutions and Endowments 
Act (XVII of 1966), sections 46 and 41—Whether violative of Articles 14, 
19 (1) (f), 25 and 26 of the Constitution of India. 


It is not possible to sea how a procedural change of this nature can be regarded 
as contravening either Article 19. (1) (f) of Articlo 14 of the Constituticn. The 
procodure which has been laid down makes all of the procecdings bofore the 
Commissioner : quasi-judicial. This is particularly so where the provisions of 
section 104 of the Act are kept in view. Moreover if any order of removal is 
made that can be challenged in a Court of law and there is a further right of appeal 
to the High Court. os 


There can be little or no doubt that if a mathadhipathi is of an unsound mind 
or suffers from any physical or mental defoct or infirmity cr has ceased to` profess 
Hindu religion or tenets of the math or if his case falls within clauses (d) to 
(A) of section 46 (1), his temovable would be in the interost of the goneral public. 
A mathadhipathi cannot possibly perform his duties either es a spiri or a 
temporal head nor can be properly administer or manage the trust property if he- 
falls within the spa Ey mentioned in clausos (a) to (a) or has guilty of 
breach of trust or wilful default, etc. or leads an immoral life. Even under the Civil 
Procedure Code, his removal oould have boon ordered in procecdings under 
section 92 for similar reasons. 


The suspension of a mathadhrpathi, during the inquiry, is a necessary and 
reasonable part of the procedure which has been prescribed by section 46. If 
he is allowed to function during the pendency of an inquiry the entire purpose of 
the enquiry would be defeated. Tho mathadhipathi, may, during the dency 
of the inquiry, do away with most of the evidence or transfer with books of account 
or otherwise commit acts of misappropriation and defalcation in respect of the 
properties of the math. It is essential, therefore, in those circumstances to make a 
provision for suspending him till the inquiry concludes and an order is made 
either exonsrating minor directing his removal. 


(held, section 46 not violative of Article 19 (1) (f) of the Constitution). 


It has nowhere been established that the petitioner has beon prohibited or 
debarred from professing, practising und propagating his religion: A good deal 
of material has becn placed on record to show that the ontire math is being guarded 
by the police constables but that does not mcan that the petitioner cannot be 
allowed to enter the math premises and exercise the fundamental right conferred 
by Article 25 (1) of the Constitution. . 





* W.P. No. 347 of 1968. i "26th March, 1969. 
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As regards the contravention of clauses (b) and (d) of Article 26 there is nothing 
in sections 46 and 47 which empowers the Commissioner to interfere with the 
autonomy of the religions denomination in the matter of deciding es to what rights 
and ceremonies are essential according to the tenets of the religion the denomi- 
nation professes or practises nor has it beon shown that any such order has been 
made by the Commissioner or that the Assistant Commissione: whohas boen put 
in charge of the day to day affairs is interferring in such matters. Section 47 of 
the Act deals only with a situation where there is a temporary vacancy in the office 
after mathadhipathi by reason of any dispute in regard to the right of succession 
to the office or the reasons statod therein as also because the mathadhipathi has been 
suspondod pig an inquiry under section 46. Its provisions do not take away 
the right of administration from the hands of a religious denomination altogether 
and vost is for all times in a person or authority who is not entitled to exercise that 
right under the customary rule and custom prevailing in the math. 


Held, it cannot be said that section 47 would be hit by Article 26 (d) of the 
Constitution as the powors under it will be exercised, inter alia whon mismanage- 
ment of property or maladministration of trust funds are involved. 


Petition under Article 32 of the Constitution of India for enforcoment of the 
Fundamental Rights. 


Kanık Ghosh and B. Datta, Advocates, for Appellant. 


P. Ram Reddy, Senior Advocate, (A.V.V. Nairand P. Parameshwar Rao, Advo- 
cates, with him), for Respondents. 


The Judgment of the Court was delivered by 


Grover, J.—This is a potition under Article 32 of the Constitution challenging, 
inter alia, the constitutionality of sections 46 and 47 of the Andhra Pradesh 
Charitable and Hindu Religious Institutions and Endowments Act (XVIIL of 
1966), hereinafter called the “ Act ” and for issuance of a writ in tho nature of 

or other appropriate writs and directions to tho Commissioner of 
Hindu Religious and Charitable Endowments, hereinafter called the “Commissioner” 
prohibiting him from exercising his powors or taking action under the aforesaid 
sootions. 


The pstitioner claims to be the Mathadhipathi of Shri Swami Hathiramji Math 
Tripathi-Thirumalla in tho State of Andhra Pradesh. It is stated that this instituction 
was founded several centuries ago and is one of the renowned Maths in India. 
Hundreds of Sadhus visit the Math throvghout the year and it is the duty of the 
Mahant as its religious head to provide the visiting Sadhus with food and shelter 
and for perform all religious duties with regard to the celebration of Hindu festivals, 
propagation of the cult of Shri Swami Hathiramji and performance of other 
religious functions. It is alleged that Mahant Chottandoss, the previous incumbent 
diod on [8th March, 1962. On 24th March, 1962 the Commissioner took charge 
of the Math and its propsrties under sction 53 of the Andhra Pradesh (Andhra 
Areas) Hindu Religious and Charitdble Endowments Act (XIX of 1951), 
hereafter reforred to as the “Repealed Act”. The petitioner filed a suit on 
26th March, 1962, in the Court of the Subordinate Judge, Chittoor fora doclara- 
tion that he was the rightful successor. Tho Commissioner was impleaded as a party 
to the suit. Ho also filed a revisional application under section 92 of the Repealed 
Act to the State Government. - The Government disposed of the revisional applica- 
tiou on 5th June, 1962. It appointed the petitioner as the interim Mahant subject 
to certain conditions which need not be mentioned. Before this ordor was made 
the petitioner withdrew the suit filed by him in April, 1962. Dovendradoss, who was 
another claimant but who was a miaor, filed a writ potition in the High Court 
challenging the above order of the Governmont but the same was rejected by the 
division Bench. Dovendradoss then filed certain suits for a declaration of his title. 
On 22nd August, 1964, the Commissioner made an order directing the petitioner 
to show cause why the previous order appointing him as an interim Mahant be not 
recalled. Aocording to the petitioner this was done because the State Government 
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started claiming, contrary to tho rule ànd custom which prevailed in the Math, that 
the amounts received on aa ount of Padakanukus (personal offerings) should be paid 
to the Government and not taken by the Mahant. This order was challenged by the 
petitioner by means of a writ petition in the High Court. The High Court issued a 
stay order which was later on clarified to mean that the State Government was free 
to take such further action under the Act as it considered necessary. On 9th 
September, 1965, the State Government framed charges against the petitioner and 
directed him to furnish his explanation. The petitioner was placed under suspen- 
sion with immediate effect. It was further directed that the Assistant Commissioner, 
Tirupathi shouldtake chargeofthe Math and its affairs. Meanwhile another 
climant Bhagwandoss filed a suit on 29th September, 1965, claiming title to the gaddi 
in his own right. The writ petition which had been filed by the petitioner was allowed 
by the High Court on 8th November, 1966. The matter ultimately came up inappeal 
to this Court, the judgment being reported in Secretary, Home (Endowments) 
Andhra Pradesh v. Digyadarsan Rajindra Ram Dasji?. The judgment of the High 
Court was affirmed. The High Court had held that the petitioner had succeeded 
to the office of the Mahant on the death of Chetandoss on 18th March, 1962, in his 
own right. This Court concurred in that view and observed that the mere circum- 
stance that the Government had also passed an order appointing him as the 
interim Mahant could not take away his right to function as a trustee on the basis 
of his original right. It followed that the Government had no jurisdiction to pass 
an order placing him under suspension as that-virtually amounted to 8 removal of 
the trustee of the Math which could only be done in the manner provided by section 52 
of the Repealed Act. 


The Act received the assent of the President on 6th December, 1966, and was 
enforced with effect from 27th January, 1967. On 30th May, 1967, the petitioner 
filed a petition unde: Article 226 of the Constitution in the High Court for declaring 
the present impugned provisions of the Act as ultra vires. The petition was dis- 
missed in limine as premature. An appeal to the Letters Patent bench failed. - On 
coming to know that certain orders were going to be passed against the petitioner 
whereby charges on various matters were to be preferred and an inquiry made and 
that the suspension of the petitioner from Mahantship was going to be ordered, the 
present petition was filed under Article 32 of the Constitution in October, 1968. In 
this petition, apart from challenging the provisions of the Act a case of mala fide 
action has been sought to be made out against the respondent. In the order which 
was made by the Government on 18th November, 1968, as many as 14 clarges have - 
beon preferred against the petitioner and his suspension as been duly ordered. The 
Assistant Commissioner Endowments Department has beén directed to attend to 
the day-to-day administration of the Math temporarily and its Endowments until 
the disposal of the inquiry. = | 

Now the Act has been enacted to consolidate and amend the law relating to 
the administration and governance of charitable and Hindu religious institutions and 
endowments in the State of Andhra Pradesh. Chapter I contains the definitions of 
various expressions used in the Act including the word “Commissioner” Chapter II ` 
provides for the appo neni of Commissioner Joint Commissioners, etc., and give 
thoir powers and functions. Chapter MI deals with administration and manage- 
ment of charitable and Hindu religious institutions and endowments. Chapter IV 
provides for registration of such institutions and endowments. Section 42 in 
Chapter V defines the word “ mathadhipathi ” to mean any person whether known 
as Mahant or by any other name, in whom the administration of a Math or ated 
endowment attached to a math are vested. Sections 46 and 47 are in the following 
terms : ` i ; 

“46. (1) The Commissioner may suo motu or a an application of two or 

more persons having interest, initiate proceedings for removing a mathadhipathi 
or a aes of a specific endowment attached to a Math, if ho— 


“4. (1968) t S.CJ. 627 : (1968) 1 MLJ. $C) S.CR. 891. 
94 : (1968) 1 An. W.R- (B.C) 94 : ( ¥ 
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(a) is of unsound mind ; 


_ (b)'is suffering from any physical or montal defect or infirmity which ronders 
him unfit to be a mathadhipathi, or such trustee ; 


(c) has ceased to profess the Hindu 1eligion or the tenets of the math ; 


(d) has been sentenced for any offence involving moral turpitude, such sen- 
tence not having been reversed; 


(e) is guilty of breach of trust or misappropriation in respect of any of the 
properties of the math ; $ 

(f) commits persistént and wilful default in the exercise of his powers or per- 
formance of his functions under this Act. 


(g) violates any of the restrictions imposed or practices enjoined by the custom, 
asage or the tenets of the math, in relation to his personal conduct, such as 
celibacy,-renundiation and the like ; 


(4) leads an immoral life. i 


(2) The Commissioner shall frame a charge on any of the grounds specified 
in sub-section (D against the mathadhipathi or trustee concerned and give him an 
opportunity of moeting such charge, of testing the evidenco adduced and of 
adducing évidencs in his favour. After considering the evidence adduced and 
other material before him, the Commissioner may, by order exonerate the 
mathadhipathi or tiustee, or remove him.’ Every such order shall state the charge 
framod against the mathadhipathi or the trustee, his explanation and the finding 
on such charge together with the reasons therefor : 


Provided that in the case of a math or spectfic endowment attached thereto 
whose annual income exceeds rupees one lakh, the order of removal passed by the 
Commissioner against the mathadhipathi or trustee shall not like effect unless it is 
confirmed by the Government. : = 


(3) Pending the passing of an order under sub-section (2) the Commissioner 
may suspend the mathadhipathi or the trustee. 


(4) (a) Any mathadhipathi or trustee aggrieved by an order passed by the 
Commissioner under sub-section (2) may, within ninety days from the date of 
receipt of such order, institute a suit in the Court against such order. 


(b) An appeal shall lio to the High Court within ninety days from the date of 
a decree or order of the Court in such suit. ; 


47. (1) Where a temporary vacancy occurs in the offios of the 

and there is dispute in regard to the right of succession to such office ; or where the 
mathadhipathi is a minor and has no guardian fit and willing to act as guardian, 
or where the mathadhipathi is under suspension under sub-section (3) of section 46, 
the Commissioner shall, if he is satisfied after making an inquiry in this dehalf that 
an arrangement for the administration of the math and its ondowments of the 
specific endowments, as the case may be, is nocsssary, make such arrangement as 
he thinks fit until the disability of the muthadhipathi ceases or another mathadhi- 
pathi succeeds to the office, as the case may be. 


(2) In making any such arrangement, the Commissioner shall have duo 
rogard to the claims, if any, of the disciples of the math. 


(3) = * Es - m 9? 
_ Section 83 confers powers on the Government to call for and examine the 
cocord of the Commissioner............ in respect of any proceedings not being a 


proceeding in pial ees of which a suit or any appeal or application or reference to a 

Court is provided by the Act, to satisfy themselves as to the regularity of such 

proosedings or the correctness, logality or propriety of any decision or order passed 

‘therein and if, in any case, it appears to the Government that such decision or order 

should be modified, annulled, reversed or remitted for consideration they may pass 
§—12 
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orders acoordingly. Under section 104 where a Commissionet............ makes an 
inquiry or hears an appeal under the Act, the inquiry has to bo made and ihe appeal 
has to be heard as nearly as may be, in accordance with the procedure applicable 
under the Code of Civil Procedure Code, 1908, to the trial of suits or the hearing of 
appsals and the provisions of the Indian Evidence Act and the Indian Oaths Act 
have also bæn made applicable. . 


Learned Counsel for the petitioner has assailed the constitutionality of section 46 
although he has sought to read section 47 along with it so as to establish thet the 
combined effect of the provisions contained in both the-sections would be hit by 
Articles 14, 19 (1) (f), 25, 26 and 31 of the Constituion. Before the submissions, 
which have been made, are examined reference may be made 1o The Commissioner, 
Hindu Religious Endowments, Madras v. Sri Lakshmindra Thirtha Swamiar of Sri 
Shriur Math? in which the constitutionality of various provisions of the repealed Act 
was challenged. That case related to the Shirur Math which was one of the 8 maths 
situate at Udipi in the district of South Kanara. The Hindu Religious Endowments 
Boards functioning under the Madras Hindu Religious Endowments Act, 1927 had 
taken action to frame a scheme for the administration of the affairs of the math. The 
- challenge in the Courts was confined to the constitutional validity of the repealed 
Act. B. K. Mukhorjea, J., (as he then was) doalt exhaustively with the rights of a 
Mahant to hold office as well as enjoy the property of the institution. The following 
observations as pages 1019, 1020 are noteworthy : 


“ As said above, the ingredients of both office and property, of duties and 
personal interest are blended together in the rights of a Mahant and the Mahant 
has the right to enjoy this property or beneficial interest so long as he is entitled 
to hold his office. To take away this beneficial interest pnd leave him merely 
to the discharge of his dutiss would be to destroy his character as a Mahent 
altogether. It is true that the beneficial interest which he enjoys is appurtenant to 
his duties and as he is in charge of a public institution, reasonable restrictions can 
always be placed upon his rights in tae interest of the public . But the r stric- 
tions would cease to be reasonable if they are calculated to make him unfit to dig- 
charge the duties which he is called upon to discharge. -A: Mahant’s duty is not 
simply to manage the temporalities of a Math. He is the bead and superior of 
spritual fraternity and the purpose of Math i» to encourage and foster spiritual 
training by maintenance of a competent of teachers who could impart religious 
instructions to the disciples and followers of the Math and by try to 
strengthen the doctrines of the particular school or order, of which they profess to 
be adherents. This purpose cannot be served if the restrictions are such as would 
-bring the mathadhipathi down to the level of a servant under the State department. 
It is from this standpoint that the reasonableness of the restrictions should be 
® 1 ge d~” k 

It was held that the Mahant was entitled to claim the pees ot Article 19 (1) 
(f). The same Shirur Math figured in another case which came up to this Court 
and the docision in which is reported in H. H. Sudhundra Thirtha Swamiar v. Com- 
missioner-for Hindu Religious and Charitable Endowments, Mysore*®. There the 
oonstitutionality of section 52 (1) (f) of the repealed Act, as amended, was 
unsuccessfully assailed. The schemo of that section was similar to section 92 of 
the Code of Civil Procedure. The Commissioner or any two or more persons having 
interest or having obtained the consent in writing of the Commissioner ‘could insti- 
tute a suit in the Court to obtain a decree for removing a trustes of a math OT a specific 
endowment attached to a math for any one or more reasons given in clauses (a) to 
f) which were similar to clauses (a) to (f) of sub-section (1) of section 46 of the Act 
ereas previously the Commissioner could only institute a suit in a Court, he has 
now been empowered under the Act by section 46 to initiate proceedings himself for 
removing a mathadipathi on the grounds mentioned in clauses (a) to (A). Clauses 


AAAA | 99 EE EE 
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(g) and (4) are new and sub-section (2) gives the procedure for making the inquiry. 
If the mathadhipathl is aggrieved vy the order made by the Commissioner, he has been 
given the right to institute a suit against such order in the Court by sub-section (4). 
The difference, in other words, is that previously the removal could be ordered only 
by. the Court but under section 46 of the Commissioner can order the removal after 
following the procedure laid down and his order is final except that it can be chal- 
lenged by means of a suit by the athi. It also requires confirmation by 
the Government where the annual income of the math exceeds rupoes one lakh. An 
additional power has been conferred on the Commissioner by sub-section (3) to 
suspend the mathadhipathi pending the passing of an order under sub-section (2). 


The view which was taken in the above case was that section 52 (1) (f) of the 
repealed Act did not in effect seek to cut down the authority of the Mahant which 
was traditio recognized and that the said provision which authorised the insti- 
tution of a suit for removal of a Mahant where he was found to have wasted the pro- 
perty of the math or applied such funds or property for purposes wholly unconnected 
with the institution did not amount to an unreasonable restriction upon the exercise 
of the rights of the Mahant. On behalf of the petitioner a strenuous attempt has 
been made to show that section 46 of the Act is quite different from its counterpart 
contained in the repsaled Act, namely, section 52 and that the powers which have been 
conferred are clearly violative of the fundamental right to hold the office of the 
Mahant as also the property of the math. In H. H. Sudhundra Thirtha Swamiar’s 
case* it has been emphaised that the Mahant by virtue of his office is under an obliga- 
tion to discharge the duties as a trustee and is answerable as such. He enjoys large 
powers for the benefit of the institution of which he is the head. He is to incur cx- 
penditure for the math i.e., for R oa the religious worship for the disciples 
and for maintaining the dignity of his office but the property is attached to the office 
and the Mahant cannot incur expenditure for personal luxury or objects incongruous 
with his position as a Mahant. Keeping all this in view it is difficult to see how the 
provisions of section 46 would be violattve of Article 19 (1) (f) of the Constitution. 
The grounds on which his removal as mathadhipathi can ordered have been 
spocifically provided and no exception has been or can be taken to them. The main 
attack is based on the power given to the Commissioner instead of the Court to 
make an inquiry into or try the allegations or charges against the Mahant and order 
his removal if such charges are established. It is not possible to see how a procedurak 
change of this nature can be regarded as contravening either Article 19 (1)(f)or Arti- 
cle 14 of the Constitution which is the other Article which has been pressed into 
service. The procedure which has been laid down makesall the proceedings before 
the Commissioner quasi-judicial. This is particularly so when the provisions of 
section 104 of the Act are kept in view. Mcreover if any order of removal is made 
that can be challenged in a Court of law and there is a furthor right of appeal to the 
High Court. Learned Counsel for the petitioner had finally to build his argument on 
the provisions of sub-section (3) which give power to the Commissioner to suspend 
the mathadhipathi during the pendency of an inquiry and before any order in the 
matter of removal is made. It is pointed ‘out that such suspension would seriously 
interfere with the numerous duties which a mathadhipurthi has to perform as the 
head of a spiritual fraternity. The petitioner, in this manner, has beon debarred 
from not only managing the institution but also from carrying out the essential work 
which according to the tenets and custom of the fraternity he is under an obligation 
todo. Forinstance he cannot look after the Sadhus and other disciple who constantly 
visit the math and come for religious instruction there nor can he preside over 
religious functions and other periodical festivities which are held in the seat of math. 
Thus, it is urged, that there is a clear violation of Article 19 (1) (f) which guarantees 
the pstitioner’s right to hold and enjoy the property, apart from the interference with 
his right to practice and propagate religion and manago tho affairs of the math in 
matters of religion which rights are guaranteed by Aiticles 25 and 26 of the Consti- 
tution. 





— pa - — ~ — e - 


1. (1964) 2 8.C.J. 287 : (1963) 2 S.C.R. (Supp.) 302. 


92 - THE MADRAS LAW JOURNAL REPORTS—(SUPREME COURT) ]1970 


As regards Article 19 (1) (f) it has to be seen whether the restrictions which have 
been imposed by the impugned provisions of the Act are reasonabk and are in the 
interest of the general public. There can be little or no dovbt that if a mathadhipathi 
is of an unsound mind or suffers from any physical or mental defect or infirmity or 
has ceased to profess Hindu religion or the tenets of the math or if his case falls within 
clauses (d) to (A) of section 46 (1) his removal would be in the interest of the general 
public. A mathadhipathi cannot possibly perform his duties either as a spiritual or 
a temporal head nor can be properly administer or manage the trust property if he 
falls within the categories mentioned in clauses (a) to (d) or has been guilty of breach 
of trust or wilful ult etc. or leads an immoral life [vide clauses (e) to (A) of section 
46 (1)]. Even under the Civil Procedure Code, his removal could have been ordered 
in proceedings under section 92 for similar reasons. 

The suspension of a mathadhipathi, during the inquiry, is a necessary and 
reasonable part of the proceduie which has been prescribed by section 46. If he 
is allowed to function during the pendency of an inqiry the entire purpose of. the 
enquiry might be defeated. The mathadhipathi may, during the pendency of the 
inquiry, do away with mostof the evidence or tamper with the books of account or 
otherwise commit acts of misappropriation and defalcation in respect of the 
proparties of the math. It is essential, therefore, in these circumstances to make a 
provision for suspending him till the inquiry concludes and an order is made either 
exonorating him or directing his removal. i 


On the question whether sections 46 and 47 of the Aot contravene Articles 25 
and 26, a good, deal of reliance has been placed on the observations in the first Shirur 
Math case!, Mukhorjea,J., (as he then was) delivering the judgment of the Court had 
examined the scope of the language of Articles 25 and 26. It was indicated by him 
that freedom of religion in our constitution is not confined to religious beliefs only; 
it extends to religious practice as well subject to the restrictions which the Consti- 
tution itself has laid down. Under Article 26 (b) therefore, a religious denomination 
or organisation enjoys complete automony in the matter of deciding as to what rights 
and ceremonies are essential according to the tenets of the religion and no outside 
authority has any jurisdiction to interfere with its decision in such matters. More- 
over under Article 26 (d) it is the fundamental right of a religious denomination or 
its representative to administer its property in accordance with law ; and the law, 
therefore, must leave the right of administration to the religious denomination itself 
subject to such restrictions and regulations as it might choose to impose. It -was 
further laid down that a law which takes away the right of administration from the 
hands of a religious denomination altogether and vests it iu any other authority would 
amount to a violation of the right guaranteed under clause (d) of Article 26. Now 
under section 47 of the Act where a mathadhipathi is under suspension the Commis- 
sioner can make svch arrangement as he thinks fit for the administration of the math 
antil another mathadhipathi succeeds to the office and in making such arrangement has 
to have dus regard to the claims of the disciples of the math. It is maintained on 
behalf of the petitioner that the appointment of Assistant Commissioner, Endow- 
monts Department, Tirupathi as the day-to-day administrator of the math and its 
endowmont as a two fold offect. The first is that the complete autonomy which a 
ccligious denomination like the math in question enjoys in the matter of observence 
of rights and ceremonies esst ntial to the tenets of the religion has been interfered with. 
The second is that the right of administration has beea alto taken away from 
tthe hands of the religious denomination by vesting it in the Assistant Commissioner. 
This olearly contravenes the provisions of clauses (b) and (d) of Article 26 within the 
rule laid down in the first Shirur Math case’. By doing so in exercise of the powers 
under section 47 the Commissioner has also debarred the petitioner frem practising 
and propcgating religion freely which he is entitled to do under Article 25 (1). 


The attack on the ground of violation of Article 25 (1) can be disposed of quite 
‘briefly. It has nowhere been established that the petitioner has been prohibited or 
debarred from professing, practising and propagating his religion. A good dale 
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of matorial has been placed on the record to show that thé entire math is being guarded 
by police constables but that does not mean that the petitioner cannot be allowed to 
enter the math premises and exercise the fundamental right conferred by Article 25 (1) 
of the Constitution. As regards the contravention of clauses (b)and (d) of Article 26 
there is nothing in sections 46 and 47 which empowers the Commissioner to interfere 
- with the autonomy of the religious denomination in the matter of deciding as to what 
rights and ceremonies are essential according to the tenets of the religion the denomi- 
nation professes or practises nor has it been shown that any such order has been 
made by the Commissioner or that the Assistant Commissioner who has been put in 
charge of the day-to-day affairs is interfering in such matters. Section 47 of the 
Act deals only with a situation where there is a temporary vacancy in the office. of 
the mathadhipathi by reason of any dispute in regard to the right of succession to 
the office or the other reasons stated therein as also because the mathadhipathi 
has been suspended pending an inquiry under section 46. Its provisions do not take 
away the right of admiustation from the hands of a religious denomination alto- 
gether and vest it for all times in a person or authority who is not entitled to exercise 
that right under the customary rule and custom prevailing in the math. In the first 
Shirur Math case}, section 56 of the repealed Act before its amendment by Act XII 
of 1954 was struck down as power had been giventothe Commissioner torequire the 
trustes to appoint a manager for the administration of the secular affairs of the 
institution end the Commissioner himself could also make the appointment. It was 
pointed ott that this power could be exercised at the mere option of the Commissioner 
without any justifying necessity whatsoever and no pre-requisites like mismanagement 
of property or maladministration of trust funds were necessary to enable the trustee 
to exercise such drastic power. The effect of the section really was that the com- 
missioner was-at liberty, at any moment, to deprive the Mahant of his right to 
administer the trust property even if there was no negligence or maladministration on 
his part. Such a restriction was held to be opposed to the provisions of Article 26 
(2) of the Constitution. Section 47 of the Act is not in pari materia with section 56 

the repealed Act. On the contrary section 47 indicates quite clearly the conditions 
and situations in which the Commissioner can appoint someone to carry on the 
administration of the math and its endowments. In the present case, the Assistant 
Commissioner has been appointed as a day-to-day administrator because of the 
inquiry which is pending against the petitioner and in which serious charges of mis- 
appropriation and defalcation of trust funds and leading an immoral life are beihg 
investigated. It cannot be said that section 47 would be hit by Article 26 (d) of the 
Constitution as the powers under it will be exercised, inter alia, when mis-manage- 
mont of property or maladministration of trust funds are invotved. 


Counsel for the petitioner has not made any serious attempt to argue that in the 
view that we are inclined to take there would be any contravention of Article 31 (1) of 
the Constitution. He has, howeve1, pressed for the petitioner being allowed to take the 
Padakanulas which are receivable by the -Mahant of which he will keep an account 
as was directed by this Court when disposing of the stay petition on £3th December, 
1968. Counsel for the respondent agrees to this and has also agreed to keep accounts 
of whatever amount is spent on feeding the sadhus and on the management of the 
math property. He has further given an undertaking that the inquiry which is being 
conducted under section 46 of the Act will be concluded within a period of three 
months. It may be made clear that the Assistant Commissioner who is in charge of 
the day-to-day administration temporarily of the math and its endowments shall be 
fully entitled to take necessary steps for recovery of all debts and claims which could 
have been recovered by the Mahant from various debtors etc. 


The writ petition, however, fails and it is dismissed, but in view of tho entire 
circumstances we make no order as to costs. 
S.V.J. —— Petition dismissed. 
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THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 
Present :—J. M. Sue tat, V. BHarGAvVA AND C. A. VamIALinaam, JJ. 
Workmen of the Indian Leaf Tobacco Development Co. Ltd., 


Guntur .. Appellanis® 
The Managemen) of Indian Leaf Tobacco Development Co. Ltd., 
Guntur l Respondent, 


Labour Law—Closure of EEE nes eine on el Stag of pori of 
a business (closure of 8 depots by the Company), ¿f could be interfered with by an 
Industrial Tribunal—Closure entirely in the discretion of the company. 


ee genuine and real to offect 
economy and sss A Discharge of workmen on payment of retrenchment compen- 
sation Tribunal, Ff ask the company to retnstats the workmen. 


The closure of the 8 depots by the respondent—company, even if it is held not 
to amount to closure of business of the company, cannot be interfered with 
by an Industrial Tribunal if} in fact, that closure was genuine and real. The 
closure many be treated as stoppage of part of the activity or business of the 
company. Such stoppage of part of a business is an act of management which is 
entirely in the discretion of the company carrying on the business. No Industrial 
‘Tribunal, even in a reference under section 10 (1) (d) of the Industrial Disputes 
‘Act, can interfere with the discretion exercised in such a matter and-can have any 

wer to direct a company to continue a part of the business which the company 
fas decided to shut down. A Tribunal under the Industrial Disputes Act has 
no power to issue orders directing a company to re-open a closed depot or branch, 
if the company, in fact, closes it down. 


After examining the evidence, the Tribunal came to the conclusion that the 
stoppage of the work at the depots was genuine and that the work which was 
being carried on at the depots had not been transferred to the buying points estab- 
lished by the Company. The closure of the business at the depots was necessitated 
by reasons of ag eee ae) inasmuch as the company had to.reduce its purchases 
in- its quest for quality and its desire to run the business economically. The 
principal work aa used to be done at the depots, was not that of purchasing 
tobacco, but of handling it and that work was not transferred at all to any buying 
point. ‘The Tribunal, thus came to the finding that the closure of there depots 
was real and genuine. The suggestion that only, a device was adopted of carrying 
on the same business in a different manner had no force atall Ifthe same business 
had, been continued, though under a different guise, the claim of the workmen 
not to be retrenched could possibly be considered by the Tribunal, but, on the 
finding that there was a genuine closure of the business that used to be carried on 
at the depots, no question could arise of retrenchment being set aside by the 
Tribunal. The Tribunal could not ask the company to re-employ or reinstate 
the workmen, because there was no business for which the workmen could be 


required. 
Appeal by Special Leave from the Order dated the 13th August, 1964 of the 
Industrial Tribunal, Andhra Pradesh in Industrial Dispute No. 41 of 1963. 
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The Judgment of the Court was delivered by 


Bhargava, 7.—This appeal, by Special Leave, has arisen out of an award made 
by the Industrial Tribunal, Andhra Pradesh, at Hyderabad in an Industrial dispute 
between the respondent, the Indian Leaf Tobacco Development Company Limited, 
Guntur (hereinafter referred to as “ the Company ”), and its workmen. Admittedly, 
the Company is an associate of the Imperial Tobacco Company Ltd. and the main 
business carried on by the Company is that of purchasing tobacco of all varieties and 
qualities, stemming, grading and packing of tobacco and supplying it to the 
Imperial Tobacco Co., as well as exporting the tobacco tg: various foreign countries 
in the world. The Company has been carrying on bs tint eas for about 40 years 
and handles almost 35 per cent of the tobacco grown in the’State of Andhra Pradesh. 
For the work of stemming, grading and packing tobaka} the Company has two 
factories, one at Anaparty in East Godavary Districtysand the other at Chjraja in 
Guntur District. In connection with this business, the onay. in the yea 1962, 
was maintaining 21 depots where, according to the Workmen, the appellants, the 
Company was carrying on the work of collecting tobacco, though the Company’s 
case was that the principal work done at these depots was that of handling the tobacco 
w at other places and only included the work of purchasing tobacco on 
a small scale. i , 


On 16th August, 1963, the Company gave a notice to the Union of the appel- | 


lant workmen that 8 out of 21 depots mentioned therein would be closed down with 
effect from goth September, 1963. Thereafter, an industrial dispute was raised 
by the workmen which related to the closure of these 8 depots, as well as to a 
number of other demands, including revision of basic wages and dearness allowance, 
additional discomfort allowance, etc. The State Government, by its order dated 
o November, 1963, referred the dispute for adjudication under section 10 (1) (d) 
of the Industrial Disputes Act, 1947 to the Industrial Tribunal, Hyderabad. The 
first issue, which was referred for adjudication, was as follows :— 


“ How far the demands of the union, vig., that no depot which worked during 
1962 season should be closed, and (i#) that no workman who worked in 1962 
season should be retrenched, are justified? ” i 


There were ten other issues, but we need not reproduce them, as we are not con- 
cerned with them in this appeal. 


In the proceedings for adjudication, the Company took a preliminary objection 
that the closure of the depots was a rial function, that there could not be an 
industrial dispute over such closure, that the Government, therefore, had no power 
to refer this issue for adjudication, and that the Tribunal also had no power to 
adjudicate on it. ‘Thereupon, the Tribunal framed a preliminary issue as to ‘“ whe- 
ther the employer is justified in alleging that Issue No.1 framed by the Govern- 
ment cannot be deemed related to an industrial dispute, and as such, whether the 
Government had the power to refer it for adjudication.” The Tribunal decided 
this preliminary issue by giving an interim award on the 13th A 1964. The 
preliminary objection was allowed and furher direction was e that the effect 
of this decision on Issue No. 1 will be decided later after hearing the parties. There- 
after, the Tribunal proceeded to hear the reference on this question as well as on 
all other issues referred to it and, ultimately, gave its award on 11th December, 
1964. In that award, both the parts of issue No. 1 were decided against the work- 
men. The workmen have now come up in this appeal against the interim award, 
dated 13th August, 1964 as well as against the final award insofar as it relates to 
issue No. 1. 


The decision given by the Tribunal in the interim award, holding that the 
reference covered by issue No. 1 was not competent, has been challenged by learned 
Counsel for the appellants on the ground that the closure ofa depot does not amount 
to closure of business in law and,-since the same business was continued by the Com-. 
pany at atleast 13 other depots, the closure of the 8 depotsin question was unjustified 
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For the proposition that the closure of the depots did not amount to closure of 
business, learned Counsel relied on the views expressed by this Oourt in Pipraich 
Sugar Mills Lid. v. Pipraich Sugar Mills Mazdoor Umon', wee the Oourt explained 
the reason for the decision given by the Labour Appellate Tribunal in the case of 

lopes of Messrs. India Reconstruction Corporation Lid., Calcuita v. Messrs. 

la Reconstruction Corporation Ltd., Galcutta*. It, however, appears to us that 
this question raised on behalf of the appellants is totally immaterial insofar 
as the question of the jurisdiction of the Tribunal to decide the first part of 
issue No. I is concerned. The closure of the 8 depots by the Company, even 
if it is held not to amount to closure of business of the Company, cannot be 
interfered with by an Industrial Tribunal if, in fact, that closure was genuine 
and real. The closure may be treated as stoppage :of part of the activity 
or buiness of the Company, Such stoppage of part ofa business is an act of manage- 
ment which is entirely in the discretion of the Company carrying on the business. 
No Industrial] Tribunal, even in a reference under section 10 (1) (d) of the Industrial 
Disputes Act, can interfere with discretion exercised in such a matter and can have 
any power to direct a Company to continue a part cf the business which the Ccm- 
pany has decided to shut down. We cannot possitly accept the submissicn made 
on behalf of the appellants that a ‘Tribunal under the Industrial Disputes Act has 
power to issue orders directing a Company to reopen a closed depot or branch, if 
the Company, in fact, closes it down. 


An example may be taken of a case where a Bank with its headquarters in 
one place and a number of branches at different places decides to close down one 
of the branches at one of those places where it is functicning. We cannot see how, 
in such a case, if the aa gates of that particular branch raise cn industrial dispute, 
the Bank can be dirce by the Industria] Tribunal to continuc to run that branch. 
It is for the Bank to decide whetrer the business of the branch shculd be continued 
or not, and no Bank can be compelled to continue a branch which it considers 
undesirable to do. 


In these circumstances, it is clear that the demand contained in the first part 
of Issue No. 1 was beyond the powers and jurisdiction ot the Industrial Tribunal 
and was incorrectly referred for adjudication to it by the State Government. 


Ofcourse, if a Company closes down a branch or a t, the question can 
always arise as to the relief to which ee te tare entitled 
and, if such a question arises and becomes the subject-matter of an i hey ie dispute, 
an Industrial Tribunal will be fully competent to adjudicate on it. It is unfortunate 
that, in this case, when dealing with the preliminary issue, the Tribunal expressed 
its decision in the interim award in eral words, holding that Issue No. 1 as a 
whole was beyond its jurisdiction. the reasoning in the ntrrim award is taken 
into account, it is clear that the Tribunal on that reasoning only came to the con- 
clusion that it was not competent to direct reopening of the 8 depots whi-h had 
been closed, so that the Tribunal should have held that the first part of Issue No. x 
only was cutside its jurisdiction. 


So far as the second part of that i: sue is concerned, as we have suid above, it 
was competent for the Tribunal to go into it and-decide whether the claim of the 
workmen that they should not be retrenched was justified. On an examination 
of the interim award and tke final award, we, however, find that the Tribunal in 
fact did do so. The case reported in Ft aich Sugar Mills Ltd.1, was also concerned 
only with the question as to the relief that can be granted to workmen when there 
is closure of a business. No question arose either before the Court, or in the cases 
considered by the Court, ofan Industrial Tribunal ee direction to the emplo- 
yers to continue to run c: to reopen a closed branch e business. ‘The Labour 
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Appellate Tribunal in the case of Employees of Messrs. India Reconstruction Corporation 
Lid., Calcatta’, was. dealing with the question of retrenchment compensation as a 
result of the closure’ of one of the units of the company concerned, and it held that 
the workmen were entitled to retrenchment compensation in ‘accordance with 
law. ‘This Court, in the case of Piprawh Sugar Mills Lid.*, only explained why the 
Labour Appellate Tribunal was justified in. granting retrenchment compensation 
in that case. The opinion expressed by the Court was that, though there is discharge 
of workmen both when there is retrenchment and closure of business, the compensa- 
tion is to be awarded under the law, not for discharge as such but for discharge om 
retrenchment, and:if, as is conceded, retrenchment means.in ordinary paralance. 
discharge of the surplus, it cannot include discharge on closure of business. It was 
in this context that the Gourt went on to add that in the case of Employees of Mis. 
India Reconstruction Corporation Lid., Calcutta, what had happened was that one of the 
units of the Gompany had been closed which would be a case of retrenchment and. 
not a case of clsoure of business. Jt may be noted that, at the tome when this decision 
was piven, section 25-FF and section 25-FFF had not been introduced in the Industrial. 
Disputes Act, and the only right to retrenchment compensation granted to the 
workmen was conferred by section 25-F. It was in the light of the law then p j 
that the Court felt that the decision of the Labour Appellate Tribunal in the case of 
Employees of M |s. India Reconstruction Corporation Lid.1, granting retrenchment compensa- 
tion could be justified on the ground that the services of the workmen had not been. 
dispensed with as a result of closure of business, but as a result of retrenchment. 
That question does not arise in the case before us. Since then, as we have indicated. 
above, section 25-FF and section 25-FFF have been added in the Industrial Disputes- 
Act, and the latter section specifically lays down what rights a workman bas when 
an undertaking is closed down. In a case where a dispute may arise as to whether 
workmen discharged are entitled to compensation under section 25-F or section 25-FFF 
it may become necessary to decide whether the closurc, as a result of which the ser- 
‘vices have been dispensed with, amounts toa closure in law or not. Im the case 
before us, it was admitted by learned Counsel for both parties that the workmen, who 
have been discharged as a result of the clsoure of the 8 depots of the Company, Pave 
all been paid retrenchinent compensation at the higher rate laid down in section 25-F, 
so that, in in this case, it is not necessary to decide the point raised on behalf of the 
WO 


In connection with the second part of issue No. 1, it was also urged by learned 
Counsel for the r. nts that the business, which was being carrid on at the 
depots, had not in been closed down and had merely been transferred to buying: 
points situated in and around the closed depots, includmg two new buying points 
established by the Company after the closure of these 8 depots. The argument was 
that the workmen were old employees who had served the Company for a long time 
and were entitled to certain benefits as a result of that long service. The y 
closed these 8 depots mala fide with the object of depriving the workmen of ac 
benefits and merely altered the nature of the business by closing the depots and carry- 
ing on the same business at the buying points, Tis point ae learned Counsel. 
cannot, however, be accepted in view of the findings of fact recorded by the Tribunal. 


The Tribunal examined in detail the allegations made cn behalf of the workmen 
.. in this respect. In fact, the interim award mvntions that, for the purpose of deciding 
the preliminary issue and the first issue, evidence was recorded by the Tribunal for 
more than a week and arguments of Advocates of the parties were heard for even a 
longer period. After examining the evidence, the Tribunal came to the conclusion 
that the stoppage of the work at the depots was genuine and that the work which was 
being ee at the depots had not been transferred to the buying points esta- 
blished by the Gompany. ‘The closure of the business at the depots was necessitated. 


by reasons of eiry inasmuch as te Company had 1 Paure ioin es in ` 
its quest for quality and its desire to run the business economically. e principal 
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work, which used to be done at the depots, was not that of purchasing tobacco, but 
of handling it and that work was not transferred at all to any buying point. The 
“Tribunal, thus, came to the finding that. the clcsure of these depots was real and 
genuine and that the suggestion of the appellants that only.a device was adopted 
of carrying on the same business in a different manner had no force at all. If the same 
business had bsen continued, though under a different guise, the claim of the work- 
men nt to be retrenched could possibly be considered by the Tribunal ; but, on 
the finding that there was a genuine closure of the business that used to be carried on 
at the depots, no question could arise of the retrenchment being set aside by the 
“Tribunal, The Tribunal could not ask the Company to re-employ or. reihstate 
‘the workmen, because there was no business for which the workmen could be required. 
Tn these circumstances all that the workmen could claim was compensation for loss 
of their servict and in that respect, as we have indicated above, the workmen have 
received adequate compensation. 

Qonsequently, the appeal has no force and ig dismissed ; but we make no order 
as to costs. 


r 


4 


V.M.K. l ~ Appeal dismissed. 
THE SUPREME COURT OF INDIA 
(Criminal Appellate Jurisdiction.) 
PRESENT :—J. C. SHAH AND A. N. Grover, JJ. 
‘The State of Andhra Pradesh 5 .. Appellant* 
v. 
Kokkiligada Meeraiah and another .. Respondents. 


Criminal Law—Issue estoppel—Rule of—Application—Prevention of relitigation of the issue 
dstermined in a criminal trial between the State and the accused—A conclusion incon- 
sistent with ths conclusion at the earlier trial prokibited—Rasjection of evidence to sustain 
an ordsr for binding over the respondents to keep peace, if precludes a subsequent trial— 
Criminal Procedure Cods (V of 1898), section 403. 

Section 403 of the Code of Criminal Procedure enacts the rule of autre fois 
acquit and autre fois convict applicable to criminal trials. But the rule of issue 
estoppel in criminal trials evolved by the High Court of Australia and approved 
by the Judicial Committee has been applied to criminal trials in India, apart 
from the terms of section 403-of the Code of Criminal Procedure. The rule 
of issue estoppel prevents relitigation of the issue which has been determined 
in a criminal trial between the State and the accused. Ifin respect of an offence 
arising out of a transaction a trial has taken place and the accused has been 
acquitted, another’ trial in respect of the offence alleged to arise out of that tran- 
saction or of a related transaction which requires the Court to arrive at a conclu- 
sion inconsistent with the conclusion reached at the earlier ‘trial is prohibited by 
the rule of issue estoppel. In the present case, there was no trial and no acquittal. 
The rejection of ia given in the earlier proceeding to sustain an order for 
binding over'the respondents to keep the peace does not preclude the trial of the 
respondents in respect of the specific incident which together with the other 
oan was sought to be made the basis of the order of binding over the respon- 

ents, 

Appeal by Special Leave from the Judgment and Order dated the 17th April, 
1967 of the Andhra Pradesh High Court in Criminal Revision Petition No. 735 of 
1965. f ; À 
` P. Ram Reddy, Senior Advocate (A. V. V. Nair, Advocate, with him), for the 
Appellant. | 

G. S. Rama Rao, Advocate, for Respondents. 
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Shah, 7.—K. Meerayya, K. Venkatanara yana—respondents i in this appeal— 
and two others were charged before the Judicial Magistrate, II Class, Avanigadda, 
for offences under sections 323 and 324 Indian Penal Code for voluntarily causi 
injuries to Seetharamayya and Veeraraghavayya on 22nd June, 1964. The neg 
Magistrate convicted Meerayya and Venkatanarayana—the first under the offence 
under section 324 and the second for the offence under section 323. Indian Penal 
Code. In appeal to the Court of Session, Krishna Division, at chilipatnam, 
the order was confirmed. ‘The High Court, in exercise of its revisional jurisdiction, 
set aside the order of conviction and sentence. The State of Andhra Pradesh has 
appealed to this Court, with Special Leave. 

The case raises a question of some importance in the administration of justice. 
“The findings recorded by the trial Magistrate and confirmed by the Sessions Judge 
were that the respondents had committed assault upon Sectharamayya and Veera- 
raghavayya and that they could in law be properly convicted. But it was urged 
that there was a bar hey prosecution of the two accused Mcerayya and Venkata- 
narayana because of the ‘“‘ principle of issue estoppel” The plea is raised on the 
‘ground that the Station House Officer, Kodur Police Station, had instituted pro- 
‘ceedings in the Court of the Sub-Divisional Magistrate, Bandat, under section 107, 
‘Code of Criminal Procedure, against 96 persons, amongst whom were the two 
respondents, and an order under section 112, Code of Procedure was 
made stating that the persons named therein were indulging in acts of violence invol- 
ving breach of public peace and tranquility in the village of Salempalan and were 
endangering peace in the village, and that they had formed themselves into a party 
-and were thereby disturbing the public peace and tranquility by committing acts of 
violence, and on that account they were required to show cause why each person 
named should not execute a bond for keeping the peace for a period of one year in 
the sum of Rs, 1000 with two sureties in a like amount each. In the order requi 
the parties to show cause, four incidents were referred to—the first of which is 
material. It was recited that on 22nd June, 1964, 11 persons including the two 
respondents had beaten Sectharamayya and oe with crow and 
sticks, and a case in Crime No. 20 of 1961 under sections 48, 323 and 25 ae viii 
‘Code had been registered and was being investigated. c Sub- 
trate held an inquiry and was of the view that since the evidence led in een: oe 
the first incident was not supported by reliable evidence, and there were inherent 
-discrepancies in the testimony of the witnesses and the recitals in the complaint, 
the first incident was not proved against any of the eleven persons. 


It was urged that the order of the Sub-Divisional Magistrate holding that the 
respondents were not concerned in the incident had become final and it was not 
‘open to the Judicial Magistrate, II Class, Avanigadda, to hold a trial 
the respondents in respect of the same incident. The Trial istrate rejected 
the plea, and the Session Judge agreed with him, But in the view of the High Court 
since in the ee under section 107 of the Code of Criminal Procedure the 
ancident whi e the subject-matter of the complaint against the respondents 
in the Court of the Judicial Magistrate was one of the incidents relied upon and was 
held not proved, it was not open to the State to commence or continue a prosecu- 
tion against the respondents in respect of the same incident. In so holding, thë 
High Court held that on the principle of “ issue estoppel” approved by this Court 
in Manipur Administration v. Thokchom, Bira Singh!, so long as the finding, that the 
respondents were not concerned in the incident, was not set aside by appropriate 
Proceeding, no prosecution or any allegation legally inconsistent with that finding 
_ ould be commenced against the respondents. 


Counsel for the State contended that the rule of issue estoppel is inconsistent 
with the statutory provisions contained in section 403 of the Code-of Crimina 
ee 


1. (1964) 7 S.C.R. 123 :1965) MLL J. (Crl.) 233 : (1965) 1 S.C.J 451. 
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Procedure, and cannot be resorted to in criminal trials and that in any event the 
rule of issue estoppel had no application, since there was no “‘ previous trial ° of 
the respondents for any offence alleged to arise out of the incident in respect of 
which they were tried. It was urged that it was not the law even recognised by the 
Australian Courts where the rule of issue estoppel had its origin that evidence on 
which a criminal proceeding was held cannot be utilised in any subsequent proceed- 
ing between the same parties. ' 


The first contention raised by Counsel for the State cannot be entertained im 
view of a large body of authority in this Court. If the matter were res integra the 
argument that the Courts cannot travel outside the terms of the Code of Criminal 
Procedure and extend the rule of autre fois acquit incorporated in section 403 of the 
Code of Criminal Procedure may have required serious consideration. 


The following important rules emerge from the terms of section 403 of Code of 
Criminal Procedure: 


(1) An order of conviction or acquittal in respect of any offence constituted 
by any act against or in favour of a person does not prohibit a trial for any other 
offence constituted by the same act which he may have committed, if the Court 

` trying the first offence was incompetent to try that other offence. 


(2) Ifin the course of a transaction several offences are committed for whick 

te charges could have been made, but if a person is tried in respect of some 

of those charges, and not all, and is acquitted or convicted, he may be tried for 

any distinct offence for which at the former trial a separate charge may have 
been but was not, made. 


(3) Ifa person is convicted of any offence constituted by any act, and that 
act together with the consequences which resulted therefrom constitute a different 
offence, he may again be tried for that different offence arising out of the consequen- 
ces, if the consequences had not happened or were not known to the Court to have 
happened, at the time when he was convicted. 


(4) A person who has once been tried by a Court of competent jurisdiction 
for an A and has been either convicted or acquited shall not be tried for the 
same offence or for any other offence arising out of the same facts, for which a 
different charge from the one made against him might have been made or for which 
he might have been convicted under the Code of Criminal Procedure, 


Section 403 of the Code of Criminal Procedure enacts the rule of autre fois 
acquit and axtre fois comoict applicable to criminal trials. The rule is that so long as 
an order of acquittal or conviction at a trial held by a Court of competent jurisdiction 
of a person charged with TERE an offence stands, that person cannot again 
be tried on the same facts for the offence for which he was tried or for any other 
offence arising therefrom. But the rule of issue estoppel in criminal trials evolved by 
the High Court of Australia and approved by the Judicial Committee has been 
St to criminal trials in India, apart from the terms of section 403 of the Code 
of Criminal Procedure. 


Lord Mc Dermott in Sambasivam v. Public Prosecutor, Federation of Malaya? 
observed at page 479 : 


“The effect of a verdict of acquittal pronounced by a competent Court on a 
lawful charge and after a lawful trial is not completely stated by saying that the 
person acquitted cannot be tried again for the same offence. To that it must be 
added that the verdict is binding and conclusive in all subsequent proceedings 
between the parties to the adjudication. The maxim “‘ Res judicata pro veritate 
accipiter ™ is no less applicable to criminal than to civil proceedings. Here, the 
appellant having been acquitted of the first trial on the ee of having ammuni- 
tion in his possession, the prosecution was bound to accept the correctness of that 
verdict ae. precluded from taking any step to challenge it at the second trial. 





1. LR. (1950) A.C. 458. ` 
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And the appellant was no less entitled to rely on his acquittal in so far as it might 
be relevant in his defence. That it was not conclusive of his innocence on thè 
firearm charge is plain, but it undoubtedly reduced in some degree the weight of 
the case against him, for at the first trial the facts proved in support of i 
were clearly relevant to the other having regard to the circumstances in which 
the ammunition and revolver were found and the fact that they fitted each other”. 


In Sambaswam’s caset, the gi rea was tried for the offence of being in posseasion 
of ammunition in violation of Reg. 4 (1) (6) of the Emergency (Criminal Trials) 
Regulations, 1948. He was acquitted of the c. Later he was tried for the 
offence of carrying a fire arm contrary to Reg. 4 (1) (a) of the Emergency Regula- 
tions and was convicted by the Supreme Conrt of the Federation of Malaya. An 
appeal was carried to the Judicial Committee and the legality of the conviction was 
challenged on the grounds, inter alia, that so long as the order of acquittal in respect 
of the carrying of ammunition stood, the facts proved in support of that charge 
were in the circumstances of the case clearly relevant to the second charge, and 
the appellant was entitled to rely upon the acquittal in so far as it was relevant to 
bis defence. The plea so raised was acepted by the Judicial Committee. 


In Pritam Singh v. The State of Panjab}, this Court held that where a person has 
been tried under section 19 (f) of the Arms Act and is acquitted because the pro- 
secution has failed to establish the possession of a revolver by the accused as all j 
ina su ent trial of the offence of murder, where the possession of the revolver 
was a fact in issue which had to be established the prosecution could not ignore the 
finding at the previous trial. 


In several later judgments of this Court the principle of issue estoppel has 
rectived approval: Manipar Administration v. Thokchom, Bira Singh*, Banwari 
Godara v. The State of Rajasthan”; Lalita and others w. The State of U.P.4. It was also 
accepted in The Assistant Collector of Castoms and another v. L. R. Malwant and another. 
It is too late now to make a departure from the rule accepted by this Court. In the 
American Courts also the rule of issue estoppel has received approval: Sealform v. 
United States ®, 

It is true that in Connslly v. Director of Public Prosecution’, decided by the House 
of Lords there was some difference of opinion amongst the Law Lords as to the 
applicability of the rule to. criminal trials in the English Courts. Our Criminal 
Jurisprudence is | y founded upon the basic rules cf English Law though the 
procedure is som t different. Trials by jury have been practically- abolished 
and the cases are being tried by Judges. Several charges arising out of the same . 
transaction can be tried under the Code of Criminal Procedure together at one 
trial, and specific issues are always raised and determined by the Courts. Under 
the English system of administration of criminal law, trials for serious offences are 
held with the aid the jury and it is frequently impossible to determine with certitude 
the specific issues on which the verdict of the jury is founded. In criminal crials 
under the Code of Criminal Procedure, there is no uncertainty in the determination 
of issues decided. Difficulties ase Nes in Go s cass" im the application of 
the rule of issue estoppel do not therefore arise er our system. 


But it is necessary to notice the true basis of the rule. Dixon J., in The King v.. 
Wilkes®, observed at pages 518-519: 


oP REETA it appears to me that there is nothing wrong in the view that there 
is an issue estoppel, if it appears by record of itself or as explained by proper 
- evidence, that the same point was determined in favour of a prisoner in a pre- 
vious criminal trial which is brought in issue on a second criminal trial of the same 


1% 25, 1968. 
a. (1¢65) M-L J. (Crl) 293: (1965) 1 8 CJ. 5 Cr. As. Nos. 15 & 35 of 1967 decided on 
451: (1.964) ce 123. 968. 
3. : 


. 16,1 

o. 141 of 1960 decided on Feb., 6. (1948) 932 U.S. . 575. 
a, 1961. ; 4. (1964) rR 64. Wa IRSA. 
4. Cr.A. No. 185 of 1966 decided on Oct., 8. 77 R 
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prisoner. * * There must be a prior proceeding determined 
against the Crown necessarily involving an issue which again arises in a subse- 
pa proceeding by the Crown inst the same prisoner. The allegation of 

e Grown in the subsequent E. must itself be inconsistent with the acquit- 
tal of the prisoner in the previous proceeding. Butifsuch a condition of affairs - 
arises I see no reason why the ordinary rules of issue estoppel should not apply- 
Such rules are not to be confused with those of res judicata, which in criminal 
Po are expressed in the pleas of anire fois acquit and autre fors convict. 

cy are pleas which are poacecied with the judicial determination of an all 
criminal] lability and in the case of conviction with the substitution of a new lia- 
bility. Issue estoppel is concerned with the judicial establishment of a propo- 
sition of law or fact between parties. It depends upon well-known doctrines 
which control the relitigation of issues which are settled by prior litigation.” 


The rule, does not predicate that evidence given at one trial against the accused 
cannot in be ar in the trial of the accused for a distinct offence. As Lord 
Morris of Borty--Y—Gest observed in Connelly’s case! at page 13925: 


E iat there is no rule or principle to the effect that evidence which 
has first been used in support of a charge which is not proved may not be used to 
support a subscquent and different charge, * * * ee 


Canit be said in the present case that there has been a trial of the accused.on ar 
issuc in a prior litigation, and an attempt is made to relitigate the same? It may 
be recalled that the respondents were not tried at any criminal trial in the previous 
case. The earlier proceeding was for binding over the respondents and 94 others 
to keeg the peace on the case that it was apprehended that they were likely to ccm- 
mit breach of peace or disturb public tranquility. The primary issue which the 
Court was called upon to determine was whether there was any apprehension of 
the breach of peace or disturbance of public tranquility which necessitated the 
passing of the order requiring the respondents and-others to give security. It is 
true that in support of that'order the Staticn House Officer in his report has relied 
upon four incidents, one of which specifically set out the details which formed the 
subject-matter of the trial from which the present appeal arises. But there was no 
trial of the respondents for an offence in the earlier proceeding and there was no 
order of conviction or acquital. The rule of issue estcppel cannot, in cur judgment, 
be extended so as to prevent evidence which was given in the previous proceeding 
and which was held not sufficient to sustain the order for being used in support of a 
. charge of an offence which the State seeks to make cut. The rule of issue estoppel 
revents relitigation of the issue which has been determined in a criminal trial 
bees the State and the accused. If in respect of an offence arising out of a 
transaction a trial has taken place and the accused has been cae another 
trial in respect of the offence alleged to arise out of that transacticn or of a related. 
transaction which requires the Court to arrive at a conclusion inconsistent with the 
conclusion reached at the earlier trial is prohibited by the rule of issue estoppel 
In the: present case, there was no trial.and no acquittal. The rejection of mney he 
given in the earlier proceeding to sustain an order for binding over the respondents 
to keep ee does not e the trial of the respondents in respect of the 
specific incident which together with the other incidents was sought to be made 
the basis of the order of binding over the respondents. - 


This Court in L. R. Malwani’s case4, declined to apply the rule of issue estoppel 
to a case arising nuder the Sea Gustown Actin Wien there was an cna Held be 
the Collector of Customs and a criminal prosecution was then filed. i 

` In our judgment, the High Court was in error in holding that the respondents 
could not be tried and convicted of offences under section 324 and 323, Indian Penal 
Code because in the earlier proceeding under section 107 of the Code of Criminal 





1. LR. (1964) A.C. 1254. 16th Oct., 1968. 
2. CrL A. Nos. 15 & 95 of 1967 decided on - 
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Procedure, evidence with regard to the incident out of which offences which are 
the subject-matter of the present appeal was taken, and'was regarded as in sufficient 
to sustain the order. 


The appeal is allowed, and the order passed by the High Court is set aside. As,, 
however, the sentences passed by the learned Trial Magistrate and confirmed by 
the Court of Session were of short duration and the respondents have been released 
on bail, we d^ not think that they should be called upon to undergo the remaining 
sentences. We reduced the sentences of imprisonment to the period already under- 
gone. The appeal is allowed and the order of the Session Court is restored, subject 
to the notification in the sentence of imprisonment. 


V.M.K. Appeal allowed. 





THE SUPREME COURT OF INDIA. 
(Criminal Appellate Jurisdiction.) 
Present :—J. C. Smam, V. Ramaswaur anD A. N. Grover, JJ. 
The State of Andhra Pradesh -. Appellant * 


0 


Yedla Perayya .. Respondent. 
Andhra Pradesh Forest Act (V of 1882) as amended by Act (XI of 1969), sections 43 and 4T 
—Scope—Forest offence—Confiscation of the vehicle made obligatory upon the Magistrats, 
but no such restriction upon the power of the appellate Court—Power of the appellate 
Court to set aside the order of confiscation, if in any way _restricted—Code of Criminal 
Procedure (V of 1898), section 520. : 


Section 43 of the Andhra Pradesh Forest Act (V of 1882) as amended by Act 
(XI of 1963) made it obligatory upon the Magistrate to confiscate the property 
or vehicle used in the commission of any forest offence. But, this section does. 
not restrict the power of the appellate Court to pass any appropriate order as. 
may be just regarding disposal of the property. There is no warrant for implying 
that the power conferred by section 47 of the Act upon the appellate Court is. 
subject to some unexpressed limitation. 


Appeal from the Judgment and Order dated the 25th February, 1966 of the- 
Andhra Pradesh High Court in Criminal Revision Case No. 382 of 1964. 


P. Ram Reddy, Senior Advocate (G. S. Rama Rao, Advocate, with him), for- 
Appellant. 


A. V. Rangam, Miss Sen, Miss A. Vedavali and Miss Subhashini, Advocates, for- 
Respondent. 


The Judgment of the Court was delivered by 


Shah, 7.—Motor Lorry No. AP.P. 4695 sea sae a the respondent: 

Yedla Perayya was sezied by the Forest Range Officer, Gokavaram, early in the- 

morning of 25th December, 1962, when it was being used without a license for carry-- 
ing eight Yegisi logs on Rajahmundry-Gokavaram Road. The driver of the motor- 
lorry and another person were tried before the 2nd Additional, 2nd Class Magistrate, 
Rajahmundry on a complaint by the Forest Range Officer for offence under sections 

35 and 36 of the Andhra Pradesh Forest Act and the rules framed thereunder. The- 
two accused admitted that they had committed the offence of illicit transportation 

of timber, and on their plea of guilty they were convicted. The respondent applied ` 
to the Trial Magistrate for an order releasing the motor lorry on the plea that the 
offence of transportation of timber was committed without his knowledge and that. 
the value of the timber seized was not more than Rs. 50 at the relevant time. The- 
learned Magistrate observed: . 


* Crl. A. No. 195 of 1966. 4th November, 1968. 
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“ After careful perusal of the deposition of P.W. 1, I find that there is nothing 
in it to indicate that the petitioner knowingly lent his lorry for the illicit transport 
of timber on the night of 24th December, 1963. There is also nothing in the 
case records to show that the petitioner allowed the lorry to illicitly transport 
the timber on the above date, I accordingly hold that the petitioner cannot be 
said to have knowingly allowed his lorry to illicitly transport the timber.” 

“But the learned Magistrate was ofthe view that by section 43 of the Andhra 
Pradesh Forest Act, where it was proved that the value of the timber transported 
exceeded Rs. 50, he was enjoined to direct confiscation of the vehicle in which the 
forest produce was being transported without a license. In his view the value of 
eight logs of timber seized from the lorry was Rs. 311 at the market rate in Rajah- 


In appeal by the respondent to the Court of Session at Rajahmundry the order 
of confiscation was set aside and the High Court of Andhra Pradesh confirmed the 
order of the Court of Session. The State of Andhra Pradesh has appealed to this 
Court with certificate granted under Article 134 (1) (e) of the Constitution. 


The Andhra Pradesh (Andhra Area) Forest Act (V of 1882) provides by section 
41 that when there is reason to believe that a forest offence has committed in 
one of any timber or forest produce, such timber or produce together with all 
tools, ropes, chains, boats, vehicles and cattle used in committing any such offence 
may be seized by any Forest Officer or Police Officer. Section 43 as amended by 
Act (XI of 1963) provides: 


“ Where a person is convicted of any forest offence, the Court sentencing him 
shall order confiscation to the Government of the timber or the forest produce in 
respect of which such offence was committed, and also any tool, boat, cattle and 
vehicle and any other article used in committing such offence: 


Provided that it shall be open to such Court not to order confiscation of any 
tool, boat, cattle, vehicle or any other article used in committing such offence 
when the value of the timber or the forest produce in respect of which such offence 
was committed does not exceed fifty rupees.” 


At may be observed that before the Forest Act was amended by Act of 1963) 
the Magistrate was not obliged to direct confiscation of the articles, vehicles, cattle, 
tools or boats used for committing a forest offence.” 


The Trial Magistrate was of the view that after the amendment of the Forest 

Act by Act (XI of 1963) he had no option and he was bound on conviction of the 
offender in respect of any forest offence to direct confiscation of the vehicle used in 
the commission of such offence. Counsel for the respondent contended that if 
-the interpretation put by the Trial Magistrate upon section 43 as amended is correct 
‘the enactment imposes an unreasonable restriction upon the fundamental right of 
_ the owner of the vehicle declared by Article 19 (1) (c) of the Constitution, and is 
on that account void Counsel urged that a statute which imposes upon a person 
-who has himself not committed any offence or infraction of the law liability to forfeit 
-vis valuable property must be regarded as unreasonable. It was urged that if a 
hehicle is stolen and then used for commission of a forest offence, or is borrowed by 
„some person for a legitimate purpose and then used without the consent or know- 
ledge of the owner for committing an offence under the forest Act, or where with a 
-view to involve the owner of the vehicle into a forest offence, forest produce is sur- 
reptitiously introduced into the vehicle, and the vehicle is liable to be forfeited, the 
provision making it obligatory to impose the penalty of forfeiture of the vehicle 
„must be deemed to impose on unreasonable restriction on the owner of the vehicle 
and is ulira vires on that account. It is not necessary for the purpose of this case 
-to AxXpress any opinion on that part of the case. Assuming that the statute which 
-enjoins the Magistrate to confiscate the vehicle used in the commission of the forest 
offence, even when it is used without the knowledge or consent of the owner, is 
-valid, in our judgment, section 47 of the Act enables the Court of Session and the 


\ 
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High Court to make an appropriate order with regard to the vehicle which is just. ; 


That section provides: 


“ Any person claiming to be interested in property seized under section 41, 


- may, within one month from the date of any order passed under section 43, 44 or 
45 present an appeal therefrom which may be disposed of in the manner provided 
by section 419 Code of Criminal Procedure.” 

The reference to S. 419 isto the Code of Criminal Procedure of 1872 in force 
when the Andhra Pradesh Forest Act (V of 1882) was enacted, Section 419 of the 
Code of 1872 is now substituted by section 520 of the Code of Criminal Procedure, 
1898, and by section 520 power is conferred, inter alia upon the Court of appeal to 
direct that any order passed under sections 517, 518 or 519 by the Court subordinate 
thereto be stayed pending consideration by the Court of Appeal, and that Court 
may modify, alter or annul such order and make any further order that may be 
just. Section 43 of the Andhra Pradesh Forest Act does not restrict the powér of 
the appellate Court to pass any appropriate order as may be just regarding disposal 
ofthe property. The Court of Session in the present case has on the finding recorded 
by the Magistrate and confirmed by it passed an order which is essentially a just 
order, and that has been confirmed by the High Court. 

The Legislature had originally conferred a discretion both upon the Magistrate 
and the Court of Appeal to pass appropriate order with regard to the disposal of 
property used in the commission of the offence as may be Just. The Legislature 
has thereafter amended section 43 by Act XI of 1963 and madeit obligatory upon 
the istrate to confiscate the property or the vehicle used in the commission of 
such offence. No such restriction has, however, been placed upon the power. of 
the appellate Court and we will not be justified, having regard to the clear expression 
of the legislative intent, that the power is to be limited in the manner provided 
by section 43. There is no warrant for implying that the power conferred by section 
47 of the Act upon the appellate Court is subject to some unexpressed limitation. 

: The High Court was, therefore, right in holding that themotor lorry belonging 
to the respondent, on ‘the finding recorded by the Magistrate, was not liable to be 
confiscated. 

The appeal therefore fails and is dismissed. 

- V.MLK. —— Appeal dismissed. 

THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 
Present :—S. M. Sai axd K. S. Hzopg, JJ. 


M/s. Tarapore & Co., Madras , .. Appellant* 
D. 
M/s. V/O Tractoro export, Moscow and another .. Respondents. 
and ; 
M/s. V/O Tractoro export, Moscow .. Appellant 


D. 
M/s. Tarapore & Clo. Madras and another .. Respondents. 


Constitution of India (1950), Article 136—Appeals by Special Leave against the interim injunc- 
tions granted by ths trial Fadge—Ordinanily Gouri not interfering with interim orders— 
Treacle later of creda maskanim of rea importance in international trade— 
ationomy of an irrevocable letter of credit entitled to protection—Courts not to interfere 
The “ Indian Firm ” entered into a contract with the “ Russian Firm ” for 

the supply of construction machinery. In pursuance of that contract, the Indian 


* CAs. Nos. 2251 and 2252 of 1968 and — 
(C.As. Nos. 2305 and 2306 of 1968). oo 26th November, 1968. | 
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Firm opened a confirmed, irrevocable and divisible letter of credit with the Bank 
of India, Limited for the entire value of the equipment. In the strength of the 
aforementioned contract, the Russian Firm supplied all the machicnery it under- 
took to supply. They were duly taken possession of by the Indian Firm and 
put to work.The Indian Firm are me to the Russian Firm that the perform- 
ance of the machinery supplied by it was not as efficient as represented at the time 
of entering into the contract a consequently it had incurred and continues to 
incur considerable loss. In pursuance of the agreement between the ies, the 
suit filed by the Indian Firm was withdrawn. In view of the ‘“‘ Gold use” the 
price fixed for the machinery supplied stood revised and consequently the T Indian 
Firm had to pay to the Russian Firm an additional sum of about rupees twenty-six 
lacs. ‘The Russian Firm a to have drawn drafts on the Indian Firm for the 
excess amount payable under the gold clause. The settlement as contemplated 
by the Delhi agreement not having been reached, the Indian Firm filed the suit 
ying that the Bank of India as well as the Russian Firm should be restrained 
SEA taking any further steps in pursuance of the letter of credit opened by the 
Indian Firm in favour of the Russian Firm. Therein temporary injunctions were 
~ asked for in the very terms in which the permanent injunctions were prayed for. 
At a su ent stage a further injunction restraining the Russian Firm Fom enfor- 
cing its right under thegold clause was also prayed for. ` The Russian Firm opposed 
those applications, but the trial Judge granted the temporary injunctions asked for. 


Are the temporary injunctjons issued by the trial judge sustainable ? 


Held, that ordinarily (this) Court does not interfere with interim orders. But 
herein legal principles of great importance affecting international trade are 
involved. An irrevocable letter of credit has a definite implication. It is a 
mechanism of great importance in international trade. Any interference with 
that mechanism is bound to have serious repercussions on the international trade 
of this country. Except under very exceptional circumstances, the Court should 
not interfere with that mechanism. Not only that. The letter of cerdit is, inde- 
pendent of and unqualified by the contract of sale or underlying transaction. The 
autonomy of an irrevocable letter of credit is entitled to protection. As a rule 
Courts refrain from interfering with that autonomy. In the result, the temporary 
injunctions granted by the trial judge are set aside. 


Appeals by Special Leave from the Judgment and Order dated the gth October, 
1968 of the Madras High Court in O.S.A. Nos. 26 and 27 of 1968 aul Appeals by 
Special Leave from the Judgment and Order dated 12th April, 1968 of the Madras 
High Court in Applications Nos. 1760 and 2455 of 1967 in C.S. No. 118 of 1967. 


M. C. Setaload, Senior Advocate, (V. P. Raman and D. N. Mishra, Advocates, 
and 7. B. Dadachanji, Advocate of MIs. J. B. Dadachann & Co., with him), for 
Appellant (In C. As. Nos. 2251 and 2252 of Ea and Respondent No. I (In 
C. As. Nos. 2305 and 2306 of 1968). 


S. Mohan Kamaramangalam, Senior Advocate (M. K. Ramamarthi, Mrs. Sane 
Pappa and Vinest Kumar, Advocates, with him), La eau No. 1 (In C. As. Nos. 
2251 and 2252 of 1968) and the Appellant (In C. As 2530 and 2906 of 1968). 


Ramsshwar Nath and Mahinder Narain, Advocates o M/s. Rajinder Narain X Go., 
for Respondent No. 2 (In all the Appeals). 


The Judgment of the Court was delivered by 


Hegde, F. —These are connected appeals. They arise from Civil Suit No. 118 
of 1967 on the ori side of the High Court of Judicature at Madras. Herein the 
essential facts are few and simple though the question of law that arises for decision 
is of considerable importance. 


' The Suit has been brought by M/s. Tarapore & Co., Madras (hereinafter 
referred_to as.the ‘‘ Indian Firm”’).- That firm had taken up on contract the work 
of excavation of canal as a part of the Farakka Barrage Project. In that connection 
they entered into a contract with M/s. V/O Tractores Export; Moscow Sores wilh 
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hereinafter-be referred to as the “ Russian Firm”) for the supply of construction 
machinery such as Scrapers and Bulldozers. In cc of that contract, the 
Indian Firm opened a confirmed, irrevocable and devisible letter of cerdit with the 
Bank of India, Limited for the entire value of the equipment, i.e., Rs. 66,09,372 in 
favour of the Russian Firm negotiable through the for Foreign Trade of the 
U.S.S.R., Moscow. Under the said letter of credit the Bank of India was required. 
to pay to the Russian Firm on production of the documents particularised in the letter 
of credit alongwith the drafts. One of the conditions of the letter of credit was-that 
25 per cent. of the amount should be paid on the presentation of the specified docu- 
ments and the balance of 75 per cent, to be paid one ycar from the date of the first 
payment, The agreement entered into between the Bank of India and the Russian 
Firm under the letter of credit was “ subject to the Uniform Customs and Practice 
for Documentary Credits (1962 Revision), International Chamber of Commerce 
Brochure No. 222”. Article 3 of the brochure says that : 


“ An irrevocable credit is a definite undertaking on the part of an issuing bank 
and constitutes the engagement of that bank to the beneficiary or, as the case may 
be, to the beneficiary and bona fide holders of drafts drawn and/or documents 
presented thereunder, that the provisions for payment, acceptance or negotiation. 
contained in the credit will be duly fulfilled, provided that all the terms-and con- 
ditions of the credit are complied with. 


An irrevocable credit may be advised to a beneficiary through another bank 
without engagement on the part of that other bank (the advising bank), but when an. 
a issuing bank authorises another bank to confirm its irrevocable credit and the latter. 
does so, such confirmation constitutes a definite undertaking on the part of the 
confirming bank cither that the provisions for payment or acceptance will be duly 
fulfilled or, in the case of a credit available by negotiation of drafts, that the con- 
firming bank will negotiate drafts without recourse to drawer. 


Such undertakings can neither be modified nor cancelled without the agreement 
of all concerned.” 


Article 8 of the brochure says : 


“ In documentary credit operations all parties concerned deal in documents 
and not in goods. 


Payment, acceptance or negotiation against documents which appear on their 
face to be in accordance with the terms and conditions of a ahi by a bank 
authorised to do so, binds the party giving the authorisation ‘o take up the docu- 
ments and reimburse the Bene iden has effected the payment, acceptance or 
negotiation......... ET l - a 


The only other Article in that brochure which is relevant for our present purpose is 
Article g which reads : 
** Banks assume no liability or nsibility for the form, sufficiency, accuracy, 
genuineness, falsification or legal effect of any documents, or for the general and 
or particular conditions stipulated in the documents or superimposed thereon : nor 
do they assume any liability or responsibility for the description, quantity, weight, 
uality, condition, packing, delivery, value or existence of the goods represented. 
thereby, or for the good faith or acts and or omissions, solvency, ormance.or 
. standing of the consignor, the carriers or the insurers of the g or any other 
person whomsocver.”?, 


1 - 


On the strength of the aforementioned contract, the Russian Firm supplied all the 
machinery it undertook to supply by about the end of December, 1960, which were 
duly taken possession of by the Indian Firm and’ put to work at Farakka Barrage 
Project. They are still in the possession of the Indian Firm. After the machin 

was used for sometime, the Indian Firm complained to the Russian Firm that the 
performance of the machinery supplied by it was not as efficient as represented at 
the time of entering into the contract and consequently it had incurred and continues 
to incur considerable loss. In that connection there was some correspondence 
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between the Indian Firm and the Russian Firm. Thereafter the Indian Firm insti- 
tuted a suit on the original side of the High Court of Madras seeking an injunction 
restraining the Russian Firm from realizing the amount payable under the letter of 
credit. During the pendency of that suit the parties arrived at an agreement on 
14th August, 1966 at Delhi (which shall be hereinafter referred to as the Delhi agree- 
ment). The portion of that agreement which is relevant for our present purpose 
reads as follows : 


“ Tarapore and Co., Madras, agree to withdraw immediately the Court case 
- filed by them against ‘‘ Tractoro export ’? Moscow, in the Madras High Court. 


2. Immediately on Tarapore withdrawing the case, V/O ‘“‘'Tractoro export 
agree to instruct the Bank for Foreign Trade of the USSR in Moscow, not to 
demand any further payment against L.C. established by Tarapore and Co., 
Madras for a period of six months from the due dates in the first instances. 
During this period both the parties shall do their best to reach an amicable 
settlement, 


g. Incase the settlement between the two parties is not completed within this 
period of six months V/O Tractoro rt sball further extend the period of pay- 
ment by further period of six months for the settlement to be completed. 


4. Tarapore and Co., shall authorise their Bank to keep the unpaid portions 
L.C. valid for the extended period as stated above.” 


At this stage it may be mentioned that the Russian Firm had received from the Bank 
of India 25 per cent of the money payable under the letter of credit. very soon after 
it supplied to the Indian Firm thé machinery mentioned earlier. In pursuance of the 
aforementioned agreement the Indian Firm withdrew the suit. Thereafter there 
were attempts to settle the dispute. In the meantime the Indian Rupee was devalued. 
The contract between the Indian Firm and the Russian Firm contains the following 


terms : 
“ Payment for the delivered goods shall be made by the Buyers in India Rupee 
in accordance with the Trade Agreement between the USSR and India dated 
roth June, 1963. All the prices, are stated in Indian rupee. One Indian Rupee 
is equal to 0.186621 grammes of pure gold. Ifthe above gold content of Indian 
Rupee is changed the prices and the amount of this Contract in Indian Ru 

be revalued accordingly on the date of changing the gold parity of the Indian 


Rupee.” 

This clause will be hereinafter referred to as the ‘ Gold Clause’. In view of that 
clause, the price fixed for machinery supplied stood revised. Consequently under 
the contract the Indian Firm had to pay to the Russian Firm an additional sum of 
about rupees twenty-six lacs. Accordingly the bankers of the Russian Firm called 
‘upon the Indian Firm to open an additional letter of credit for payment of the extra 
price payable under the contract, ‘They also intimated the Indian Firm that the 
extension of time for the payment of the price of the machinery supplied, agreed to 
at Delhi will be given effect to only after the Indian Firm arrange for the additional 
letter of credit asked for. ‘The Indian Firm objected to this demand as per its letter 
of 20th September, 1966. The relevant portion of that letter reads : 


< We are rather surprised to see this, because, by our arrangement dated the 
14th August, 1966, at New Delhi you had agreed to give further time for the 
payments on the withdrawal of the Madras High Court case. That was the only 
condition that was talked about and incorporated in our written agreement. If 
you will be good enough to refer to the agreement dated the 14th August, 1966, 
you wi'l find that we were obliged to withdraw the Madras suit pending talks of 
settlement and immediately on our withdrawing this suit, you agreed to instruct 
your Bankers not to demand any further payment under the letter of credit. 
"There is absolutely no reference in that agreement to our having to open any addi- 
tional letter of credit in view of the devaluation of the Indian rupec.......... 

We would therefore request you to immediately instruct your Bankers in Moscow to 
advise our Bankers regarding the extension of time for payment under the letter of 
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credit without any reference to any additional letters of credit in view of devalua- 
LOU, crag E wich Moreover, when the entire question is open for amicable 
settlement between us, it is not possible to determine what exactly will be amount 

yable and unless that amount is known, it is not possible to open additional 
fevers of credit to give effect to the gold clause... o... 


On 1st November, 1966, the Russian Firm sent to the Indian Firm addendurr 
No. 1 modifying the original contract in accordance with the gold clause. The last 
clause of that addendum recited that “‘ all other terms and conditions are as stated in 
the above mentioned contract”? (original contract). The Indian Firm objected. 
to that addendum as well as to the demand for opening an additional letter of credit. 
In that connection the Russian Firm wrote a letter to the Indian Firm on aoth 
November, 1966. As considerable arguments were advanced on the basis of tie 
letter we shail quote the relevant portion of that letter : 


ee eee We confirm that you have singed with us the addendum No. 1 to 

our Contract No. 61/Tarapore—220/65 dated the end February, 1965, at our 

request for the sole and specific purpose of satisfying our bankers. We confirm 

further that this addendum will notin any manner prejudice the arrangement we 

have come to in Delhi on the 14th August, 1966, and is without prejudice to your 

- Claims and points of controversy regarding which we shall have further discussions 
with a view to reach an amicable settlement. 


Under this addendum, the company will extend the letter of credit for one 
year and accept the drafts for the difference in value of 57.5 per cent due to devalu- 
ation, The final amount payable will be in accordance with the settlement.” 


Thereafter the Russian Firm appears to have drawn drafts on the Indian firm for 
the excess amount payable under the gold clause. For one reason or the other, no 
settlement as contemplated by the Delhi agreement was reached. The Indian firm 
complained that the Russian Firm never made any serious attempt to resolve the 
dispute whereas the Russian Firm alleged that it found no substance in the com- 
int made by the Indian Firm as ‘the machinery supplied. In the suit as 
rought, as well as in these appeals that controversy is not open for examination. 
Suffice it to say that the parties did not amicably settle the dispute in question. 
When the extended time granted under the Delhi agreement was about to come to a 
close, the Indian Firm instituted the suit from which these appeals have arisen. In 
that suit the only substantive relief asked for is that the Bank of India as well as the 
Russian Firm should be restrained from taking any further steps in pursuance of 
the letter of credit opened by the Indian Firm in favour ofthe Russian Firm. There- 
in témporary injunctions were asked for in the very terms in which the permanent 
injunctions were prayed for. Ata subsequent stage a further injunction restrain- 
ing the Russain Firm from enforcing its right under the gold clause was also prayed. 


for. ‘The Russian Firm o those applications but the trial Judge granted the 
temporary injunctions asked for. ‘The Russian Firm took up the matter in appeal to 
the A te Bench of that High Court which reversed the order of the trial Judge 


by its er dated gth October, 1968, but it certified that they are fit cases fora 
appeal to this Court. When the applications in the appeals secking interim orders 
came up for consideration by this Court the Russian Firm entered its caveat. It not 
only opposed the interim relicfs prayed for, it further challenged the validity of the 
certificate granted by the High Court on the ground that the orders appeald against 
are not ‘ final orders’ within the meaning of Article 1393 of the Constitution. Evi- 
dently as a matter of abundant caution, the Indian Firm had filed two separate 
T BESE P aon Leave to appeal against the orders of the Appellate Bench 
the Madras After hearing the parties this Court revoked the certi- 
cates granted holdi Cour the orders appealed are not ‘ final orders’ but at 
the same time ted Special Leave to the Firm to appeal against the 
orders of the Madras High Court. Civil nea Nos. 205I pace of 1968 are 
appeals filed by the Indian Firm. 


Before the A ate Bench of the High Court of Madras, the Indian Firm 
had objected to maintainability. of the appeals filed by the Russian Firm on the 
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ground that orders appealed against are not judgments within the meaning of clause 
-15 of the Letters Patent of the Madras High Court but that objection had been over- 
ruled by the Ap2!late Bench following the earlier decisions of that High Court, 
That contention was again raised in the appeals filed by the Indian Firm in this 
Court. To obviate any difficulty the Russian Firm applied to this Court for Special 
Leave to appeal against the interim orders passed by the trial judge. We allowed 
those applications and consequently Civil Appeals Nos. 2305 and 2306 of 1968 came 
to be filed. 


In view of the appeals filed by the Russian Firm in this Court against the interim 
orders made by the trial judge it is not necessary to decide whether the appeals filed 
by the Russian Firm before the Appellate Bench of the Madras High Court were 
maintainable? On that question, judicial opinion is sharply divided as could be 
seen from the decision of this Court in Asramati Debt v. Kamar Rupsndra Deb, Rajkot 
and others', Hence we shall confine our attention to the question whether the 
temporary injunctions issued by the trial judge are sustainable ? 

The scope of an irrevocable letter of credit is explained thus in Halsbury’s Laws 
of England (Volume 34) paragraph 319 at page 185) : 

“ [tis often made a condition ofa mercantile contract that the buyer shall pay 
for the goods by means of a confirmed credit, and it is then the duty of the buyer 
to procure his bank, known as the issuing or orginating bank, to issue an irrevocable 
credit in favcur of the seller by which the bank undcrtakes to the seller, cither 
directly or through another bank in the seller’s country known as the correspondent 
or negotiating bank, to t drafts drawn upon it for the price of the goods, 
against tender by the seller of the shipping documents. ‘The contractual relation- 
ship betwen the issuing bank and the buyer is defined by the terms of the agree- 
ment between them under which the letter opening the credit is issued ; and as 
between the seller and the bank, the issue of the credit duly notified to the seller 
creates a new contractual nexus and renders the bank directly liable to the seller 
to pay the purchase price or to accept the bill of exchange upon tender of the 
documents. , The contract thus created between the seller and the bank is separate 
from, alt h ancillary to, the original contract between the buyer and the seller, 
by reason of the bank’s undertaking to the seller, which is absolute. Thus the 
bank is not entitled to rely upon terms of the contract between the buyer and the 
seller which might permit the buyer to reject the goods and to refuse payment there- 
fore ; and, conversely, the buyer is not entitled to an injunction restraining the 

' seller from dealing with the letter of credit if the goods are defective.” 
Chalmers on “ Bills of Exchange ” explains the legal position in these words : 

“ The modern commercial credit serves to interpose between a buyer and seller 
a third person of un questioned solvency, almost invariably a banker of inter- 
national repute ; the banker on the instructions of the buyer issues the letter of 
credit and thereby undertakes to act as paymaster upon the seller performing the 
conditions set out init. A letter of credit may be in any one of a number of specia- 
lised forms and contains the undertaking of the banker to honour all’ bills of 
exchange drawn thereunder. It can hardly be over-emphasised that the banker is 
not bound or entitled to honour such bills of exchange unless they, and such 
accompanying documents as may be required thereunder, are in exact ‘com- 
pliance with the terms of the credit. Such documents must be scrutinsed wit 
meticulous care, the maxim ds minimis mon carai lex cannot be invoked where pay- 
ment is made by the letter of credit. Ifthe seller has complied with the terms of 
the letter of credit, however, there is an absolute obligation upon the banker to 
pay irrespective of any disputes there may be between the buyer and the seller 
as to whether the goods are up to contract or not.” 


Similar are the views expressed in ‘ Practice and Law of Banking’ by H.B.- heldon 
“the Law of Banker’s Commercial Credits” by H.C. Gutteridge “ the law Relati 
to Commercial Letters of Credit’? by A.G. Dayis “ the Law Relating to Bankers 
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Letters of Credit” by B.C. Mitra and-in several other text books read to us by 
Mr. Mohan Kumaramangalam, learned Counsel for the Russian Firm. The legal 
poor as set out above was not controverted by Mr.M.C. Setalvad,learned Counsel 
or the Indian Firm. So far as the Bank of India is concerned it admitted its liability 
to honour the letter of credit and expressed its willingness to abide byits terms. It 
took the same position before the High Court. 


The main grievance of the Indian Firm is that if the Russian Firm is allowed to 
take away the money secured to it by the letter of credit, it cannot effectively enforce 
its claim arising from the breach of the contract it complains of. It was urged on it 
behalf that the Russian Firm has no assets in this country and therefore and decree 
that it may be able to obtain cannot be executed. Therefore, it was contended 
that the trial Court was justified in issuing the impugned orders. The allegation 
that Russian Firm has no assets in this country was not made in the pleadings.. That 
apart in the circumstances of this case that allegation has no relevance. An irrevoca- 
ble letter of credit has a definite implication. It is a mechanism of great import- 
ance in international trade. Any interference with that mechanism is bound to have 
serious repercussions on the international trade of this country. Except under very 
exceptional circumstances, the Courts should not interfere with that mechanism. 


For our t purpose we shall assume without deciding that the allegations 
made by the Indian Firm are true. We shall further assume that the suit as brought 
is maintainable though Mr. Kumaramangalam seriously challenged its maintaina- 
bility. But yet, in our judgment, the learned trial judge was not justificd in law in 
granting the temporary injunctions appealed against. Ordinarily this Court does 
not interfere with interim orders. But herein legal principles of gre:t importance 
affecting international trade are involved. If the ron impugned are allowed to 
stand they are bound to have their repercussion on our international trade. 


We have earlier referred to several well known treaties on the subject. Now 
we shall proceed to consider the decided cases bearing on the question under con- 
sideration. 


A case somewhat similar to the one before us came up for consideration before 
the Queens Bench Division in England in Hamzeh Walas and Sons v. British Imex 
Industris Ltd.t. Therein the plaintiffs, a Jordanian firm contracted to purchase from 
the defendants, a British firm a large quantity of reinforced steel rods, to be delivered 
in two instalments. Payment was to be effected by opening in favour of the defen- 
dants of two confirmed letters of credit with the Midland Bank Ltd., in London, one 
in respect of each instalment. The letters of credit were duly opened and the first was 
realized by the defendants on the delivery of the first instalment. The plaintiffs 
complained that that instalment was defective and sought an injunction to bar the 
defendants from realizing the second letter of credit. Donovan, J., the trial judge 
refused the application. In appeal Jenkins, Sellers and Pearce L.JJ., confirmed the 
decision of the trial judge. In the course of his judgment Jenkins L.J., who spoke 
for the Court observed thus : 


“ Woe have been referred to a number of authorities, and it seems to be plain 
cnough that the opening of a confirmed letter of credit constitutes a bargain 
between the banker the vender of the goods, which imposes upon the banker 
an absolute obligation to pacty, irrespective of any dispute there may be between 
the parties as to whether the goods are up to contract or not. An elaborate 
commercial system has been built up on the footing that bankers’ confirmed credits 
are of that character; and, in my judgment, it would be wrong for this Court in 
the present case to interfere with that established practice. 


Thare is this to be rememsbered, too. A vender of goods selling against a 
confirmed letter of credit is selling under the assurance that nothing will preventy 
bim from receiving the price. That is of no mean advantage when goods manu- 
factured in one country are being sold in another. Itis, further more, to be obser- 
ved that vendors are often reselling goods bought from third parties. When they 
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are doing that, and when they are being paid by a confirmed letter of credit, 

their practice is—and I think it was followed by the defendants in this case—to 

finance the payments necessary to be made to their suppliers against the letter of 
credit. ‘That system of financing these operations, as I sec it, would break down 

completely if a dispute as between the vendor and the purchaser was to have the 
effect of “ freczing,”’ if I may use that expression, the sum in respect of which the 
letter of credit was opened.” 


In Urquhart Lindsay and Co. Lid. v. Eastern Bank Lid. 1, the King’s Bench held that the 
refusal of the defendants bank to take and pay for the pa rala bills on presentation 
of the proper documents constituted a repudiation of the contract as a whole and. 
that the plaintiffs were entitled to damages arising from such a breach. It may be 
noted that in that case the price quoted in the invoices was objected to by the buyer 
and he had notified his objection to the bank. But under the terms of the letter of 
credit the bank was required to make payments on the basis of the invoices tendered 
by the seller. The Court held that if the buyers had an enforceable claim that adjust- 
ment must be made by way of refund by the seller and not by the way of retention 
by the buyer. . 

Similar opinions have been expressed by the American Courts. The leading 
American casc on the subject is Dalien Steel Products Inc., of Washington v. Bankers 
Trast Co.*. The facts of that case were as follows : 


The plaintiffs, Dulien Steel Products Inc., of Washington, contracted to sell 
steel scrap to the European Iron and Steel Community. The transaction was 
pur through M/s. Marco Polo Group Project, Ltd., who were entitled to commission. 
or arranging the transaction. For the payment of the commission to Marco Polo, 
plaintiffs an irrevocable letter of credit from Seattle First National Bank. 
As desi by Marco Polo this letter of credit was opened in favour of one Sica. 
The defendant-bankers confirmed that letter of credit. The credit stipulated for 
payment against (1) a’ receipt of Sica for the amount of the credit and (2) a notifica- 
tion of Seattle to the defendants that the plaintiffs had negotiated documents 
evidencing the shipment of the goods. Sica tendered the stipulated receipt and a 
Seattle Bank informed the defendants that the Dulien had negotiated documentary 
drafts. Meanwhile after further negotiations between the plaintiffs and the vendees 
the price of the goods sold was reduced and consequently the commission yable to 
Marco Polo stood reduced but the defendant were not informed of this fact. Only 
after notifying the defendants about the negotiation of the drafts drawn under the 
contract of sale, the Seattle Bank informed the defendants about thec es underly- 
ing the transaction and asked them not to pay Sica the full amount of the credit. 
The defendants were also informed that Sica was merely a nominee of Marco Polo 
and has no rights of his own to the sum credit. Sica, however, claimed payment of the 
full amount of the credit. The defendants asked further intructions from Seattle 
Bank but despite Seattle Banks instructions decided to comply with Sica’s request. 
After informing Seattle Bank of their intention, they paid Sica the full amount of the 
credit, Plaintiffs thereupon brought an action in the District Court of New York 
for the recovery of the moneys paid to Sica. The action was dismissed by the trial 
Court and that decision was affirmed by the Court of Appeals. That decision esta- 
blishes the well known principle that the lctter of credit is independent of and 
unqualified by the contract of sale or underlying transaction. The autonomy of an 
irrevocable letter of credit is entitled to protection. As arule Courts refrain from 
interfering with that autonomy. 

A half hearted attempt was made on behalf of the India Firm to persuade us 
not to apply the principles noticed above as in these appeals we are dealing with a 
complaint of fraud. The facts pleaded in the plaint do not amount to a plea of 
fraud despite the assertions of the Indian Firm that the Russian Firm was guilty of 
fraud. 

__ Evidently with a view to steer clear of the well established legal position 
Mr. Sctalvad, learned Counsel for the Indian Firm urged that the letter of credit 
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was no more enforceable as the original contract stood modified as a result of the 
Delhi agreement and the subsequent correspondence between the parties. It was. 
urged that according to the ified contract the Indian Firm is only liable to pay the 
price that may be settled between the buyer and the seller. This contention not 
been taken cither in the plaint or in the arguments before the trial judge or before 
the Appellate Bench. It is taken for the first time in this Court. This is not purely a, 
ele contention. The contention in question bears on the intention of the parties 
who entered into the agreement. No one could have known the intention better 
than plaintiff who was a party to the contract. If there was such an intention, the 
plaintiff would have certainly pleaded the same. That apart, we are unable to 
accept the contention that either the Delhi agreement or the subsequent correspon- 
dence between the parties modified the original contract. The Delhi agreement 
merely provided that the parties will try and settle the dispute out of Court, if 
possible. Much was made of the letter written by the Russian Firm to the Indian 
Firm on 29th November, 1966, wherein as seen earlier it was stated : 


“ that the final amount payable will be in accordance with the settlement.”’ 
This letter has to be read along with the other letters that passed between the parties. 
If so read, it is clear that the statement that the final payment will be made in 
accordance with the settlement is subject to the condition that the parties are 
able to arrive at asettlement. Otherwise the parties continue to be bound by 
the original contract subject to the extension of the time granted under the Delhi 
agreement for the payment of the price. As regards the additional payment 
demanded by the Russian Firm, there is no occasion for issuing any eee? 
injunction. ` If the Indian Firm does not comply with that demand the law wi 
take its course. Itis for that Firm to choose its course of action. 


In the result we allow Civil Appeals Nos. 2305 and 2306 of 1968 with the 
costs of the appellant therein and set aside the temporary injunctions granted by 
the trial judge. The other appeals are dismissed with no order as to costs. The 
costs to be paid by the the Indian company. 


V.M. K. — Order accordingly. 
THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 
PRESENT :—5S.M. Smari, R.S. BaoHAWAT AND K.S. Heape, JJ. 


The Union of India and others .. Appsllants* 
D. , 

M/s. Rai Bahadur Shreeram Durgaprasad (P.) Ltd. and others. .. Respondents. 

The Orissa Minerals Development Co. Ltd. & others .. Interveners, 


Foreign Exchange Regulation Act, (VII of 1947), sections 12 (1), 12 (2), 22, 
23 aad 23 (A) and Central Government Notification dated 4th August, 1947—Intrepreta- 
tion—Export of goods, no ons to export any goods India without furnishing ths decla- 
ration under section 12 (1)—Restrictions imposed by 12 (1) deemed to havs been imposed 
under section 19 of the Sea Customs Act, 1878—Seciion 19 similar to section 12 (1) of the 
Foreign Exchange Regulations Act, 1947—-Informations called for. in seeker i 
amount to restrictions ander section (eG) Cadi seine oF 
tion of section 12 (2) an Rule (5) and not a contravention of section 12 (1). 

Foreign Exchange Regulation Act, (VII of Reel ese 12 (1), 12 (5) and 12 (6)— 
Interpretation—Export of goods, valus thereof, primarily with by Ressros Bank 
and not hy ths Customs authorities—Customs authorities only concerned to see that no goods 
are exported without finishing the declariion under section 12 (1). 

The respondents are exporters of Manganese Ore. It is said that they had 
exported large quantities of Manganese Ore after ostensibly complying with the 
formalities of law but in reality they had under-invoiced the various consign- 


3 


> O contraven- 





* CAs, Nos. 45 to 49 of 1968. 19th November, 1968. 
S—15 
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ments sent by them and further that they had failed to repatriate foreign ex 

of the valuc of about three crores of rupees obtained by them as the price of the 
Manganese Ore exported. It is said that by so doing they had contravened section 
12 (1) of the Foreign Exchange Regulation Act, 1947 read with section 23 (A) 
of that Act and sections 19 and 167 (8) of the Sea Customs Act. 


The only sarc for decision is whether on the facts set out in the show cause 
notices, which facts have to be assumed to be correct for the purpose of these 
proceedings, the respondents can be held to have contravened section 12 (1). 


Held by majority with Sikri, J. dissenting: Section 22 of the Act provides that no 
person when making an application or declaration to any authority or person for 
any purpose under the Act shall give any information or make any statement 
which he knows or has reasonable cause to believe to be false or not true, in any 
material particular. Section 23 prescribes that if any person contravenes the 
provisions of section 12 or of any rule, direction or order made thereunder he shall 
(a) be lable to such penalty not exceeding three times the value of the foreign 
exchange in respect of which the contravention has taken place, or five thousand 
rupees, whichever is more, as may be adjudged by the Director of Enforcement in 
the manner provided in the Act or (b) upon conviction by a Court, be punishable 
with imprisonment for a term which may extend to two years, or with fine, or 
with both, In view of these provisions it is clear that if the information given by 
the respondents in the aforementioned declarations was false to the knowlege of 
those who made those declarations. The contravention of the above provisions is 
punishable under section 23. Section 23 (A) asit stood atthe relevant time 
provided that : without prejudice to the provisions of section 23 or any other provi- 


. sion contained in this Act, the restrictions imposed by sub-section (1) of section 12 


ea shall be deemed to have been imposed under section 19.0fthe Sea Customs 

Act, 1878 and all provisions of that Act shall have effect accordingly, except that 
section 183 thereof shall have effect as if for the word ‘shall’ therein the word 
“may ’ were substituted. If the allegations mentioned in the show cause notices 
come within the scope of a section 23 (A) then it necesarily follows that the will 
be governed by the provisions in section 19 and section 167 (8) of the Sea Customs 
Act, 1878. Section 19 of the Sea Customs Act provides that the Central Govern- 
ment may from time to time by notification in the Official Gazette prohibit or 
restrict the bringing or taking by sea or by land goods of any ified description 
into or out of India across any customs frontiers as defined by the Central Govern- 
ment, ‘This section is similar to section 12 (1) ofthe Act. Section 167 (8) provides 
for punishments for offences under that Act. : 


Before a case can be held to fall within the scope of section 23-A it must be 
shown that there has been a contravention of the restrictions imposed. by section 
12 (1). Therefore we have to find out what those restrictions are?. The only 


' restriction placed by section 12 (1) read with the Central Government Notification 


dated 4th August, 1947, is that no one should export any goods from this country 
without ishing the declaration mentioned in section 12 (1). Admittedly 
the stipulated declarations in the prescribed forms have been furnished. ‘The 


' evidence specified have also been given. The declarations given do satisfy the 


Tequirements of section 12 (Q though they do not correctly furnish all the-informa- 
tions asked for in the form.- Such declarations cannot be considered as non est. The 
informations called for in the prescribed form cannot be considered as restrictions 


. imposed by section 12 (1). They are merely informations called for for the proper 


. exercise of the Powe under the Act. Many of them do not relate to the restric- 
y 


tions imposed by section 12 (1). Neither section 12 (1) nor any other provision 
in the Act empower the rule-making authority to add to the restrictions imposed 


- by section 12 (1). For finding out the restrictions imposed by section 12 (1) we 


+ 


have only to look to that section. The requirement of that section is satisfied 
if the stipulated declaration supported by. the evidence prescribed or specified is 
fo aihed. The contravention complained of in this case is really the contravention 
ófsection 12:(2) and rule 5. The former is punishable under section 23° and the 
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latter under section 23 read with section 22. The main purpose of section 12 (1) 
is to get a declaration from the exporter that he has either brought or will bring 
back the amount representing the full export value of the goods exported. 
‘There are other provisions in the Act to deal with other situations. 


- There are two facets in every export, one relating to the goods exported and the 
other relating to the foreign exchange carned as a result of the export. Broadly 
speaking the former aspect is dealt with by the Customs authorities and the latter 
either’ by the Reserve Bank or by the Director of Enforcement. The price of 
goods exported has to be mentioned in the invoice. But the Reserve Bank has 
power to examine whether the price mentioncd in the invoices correct. Section 
12 (5) provides that where in relation to any goods exported the valuc as stated 
in the invoice is less than the amount which in the opinion of the Reserve Bank 
represents the full export value of those goods, the Reserve Bank may issuc an 
order requiring the person holding the shipping documents to retain possession 
thereof until such time as the exporter of ai goods has made arrangements for the 
Reserve Bank or a person authorised by the Reserve Bank to receive on behalf of 
the exporter payment in the prescribed manner of an amount which represents 
in the opinion of the Reserve Bank the full export value of the goods. Sub- 
section (6) of section 12 says that for the purposc of ensuring compliance with 
the provisions of that section and any orders or dircctions made thereunder, the 
Reserve Bank may require any n making any export of goods to which a 
- notification under sub-section (1) applies to exhibit contracts with his foreign 
buyer or other evidence to show that the full amount payable by the said buyer in 
respect of the goods have been or will within the prescribed period by paid in 
the prescribed manner. These provisions go to indicate that so far as the value 
of the goods exported is concerned the matter is left primarily in the hands of 
the Reserve Bank, and the Customs Authorities are not burdened with that work. 
This aspect becomes relevant in ascertaining the true scope of section 12 (1). 
If we bear in mind the scheme of the Act, it is clear that so far as the Customs 
authorities are concerned all that they have to see is that no goods are exported 
without furnishing the declaration prescribed under section 12 (1). Once that 
stage is passed the rest of the matter is left in the hands of the Reserve Bank and 
the Director of Enforcement. 


Per Sikri, F.—Section 12 (1) and the notification dated 4th August, 1947 made 
under it, impose a conditional prohibition. The section confers a power on an 
exporter to lift the bar by a unilateral declaration. When such a power is con- 
ferred on an exporter by a statute, good faith on his part must at least be implied 
and be a condition pre-requisite. This construction is necessary in order to prevent 
abuse of the power given by the Act. If the exporter makes a deliberately false 

_ declaration he controvenes section 12 (1) because he has not made the statutory 
declaration in good faith. It is not necessary to say that the declaration becomes 
a nullity because the breach of good faith, a condition pre-requisite, is itself a con- 
travention of the conditional prohibition or restriction, within section 167 (8) of 
_ the Sea Customs Act read with section 23-A and section 12 (1) of the Exchange 
Act. Clerical mistakes and mistakes made bona fide even in respect of material 
particulars are not within the mischief of section 12 (1), buta deliberate falsehood 
and a deliberate evasion of the provisions of section 12 (1) come within section 
12 (1). Otherwise the ambit a perce 12 (1), read with section 23-A, would 
be narrowed to the point of extinction. An exporter and persons concerned 
in the export could with impunity give a deliberately false declaration but in 
apparent compliance with section 12 (1), and deprive this country of foreign 
exchange. An interpretation which will make a mockery of the section cannot 
be given. But what about persons concerned in the illegal export? It is the 
ns concerned in the export which in most cases enable the exporter to success- 
fully evade the provisions of the Exchange Act. These persons are taken care of 
only under the Customs Act. If they. are covered by section 167 (8), there is no 
reason to exclude the exporter himself. It isnot unusual to iak persons 
iabie both to penalties under. the Seai Customs Act and: the Exchange Act. It is 
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indeed conceded that if no declaration is given under section 12 (1) and the goods 

are exported, the exporter and the persons concerned in the export would be liable 

to be proceded both under section 167 (8) of the Sea Customs Act and Exchange 

Control Act. There can be no distinction between such exporter and an exporter 

who gives a deliberately false declaration for the purpose of the applicability of 
section 167 (8) of the Sea Customs Act. Section 23-A read with section 12 (1) 

calls in the aid of Customs authorities to achieve the same object, but ropes in 
alongwith the exporter the persons concerned in the prohibited export. 


Appeals from the Judgment and Order dated the goth September, 1967 of the 
Madras High Court in Writ Appeals Nos. 247 to 251 of 1966.f 


Q.K. Daphtary, Attorney-General for India, Niren De, Solicitor-General of India, 
and N.S. Bindra and Mohan Kumaramangalam, Senior Advocates (R.H. Dhebar, A.S- 
Nambiar and S.P. Nayar, Advocates with them) for Appellants (In C.As. Nos. 45 
and 47 to 49 of 1968). 

Niren De, Solicitor-General of India, and Mohan Kumoramangalom and N.S. 
Bindra, Senior Advocates, (R.H. Dhsbar, A.S.Nambiar and S.P. Nayar, Advocates, 
with them) for Appellants (In C.A. No. 46 of 1968). ` 


A'K. Sen, Senior Advocate (Soli Sorabji, S.R. Vakil, B.D. Barucha, G. L. Sanghi 
and S.K. Dholakia, Advocates and M/s. J.B. Dadachanji & Co., Advocates with him), 
for Respondents (In C.A. No. 45 of 1968). 


N.A. Palkhivala, Senior Advocate (Soli Sorabji, D.N. Misra, S.R. Vakil and B.D. 
Barucha, Advocates and M/s. J. B. Dadachanji & Go., Advocates, with him), for 
Respondent (In C.As. Nos. 46 and 49 of 1968). 


G.L. Sanghi, S.R. Vakil and B.D. Barucha, Advocates, and M/s. J. B. Dadachanjt 
@ Co., Advocates, for Respondents (In C.A. No. 47 of 1968) and Respondent 
(In C.A. No. 48 of 1968). 

N.A. Palkhivala, Senior Advocate (P.P. Ginewala, D. N. Mukherjes and Apt 
Choudhury, Advocates with him for Interveners Nos. 1 to 4. 


A.K. Sen, Senior Advocate (S.D. Khatri, Avadh Behari and R.N. Bajorta, Advocates 
with him), for Intervener No. 5. 


N.A. Palkhivala, Senior Advocate (DN. Gupta, Advocate, with him), for Inter- 
vener No. 6. 


N.A. Palkhivala, Senior Advocate (A.K. Basu S.O. Mitter and I.N. Shrooff, 
Advocates, with him), for Intervener No. 7. 


5 ae Chagla, Senior Advocate (D.N. Gupta, Advocate, with him), for Intervener 
o. 8. 


M.G. Setalvad, Senior Advocate M.K. Banerjee, Advocate and M/s. F.B. 
Dadachanji X Go., Advocates, with him), for Intervener No. 9. 


The Court delivered the following judgments 


Sikri, 7.—These five appeals by certificate are directed against the judgment of 
the High Court of Madras whereby the High Court accepted the Writ Appeals 
against the judgment of Kailasam, J., in Writ Petitions Nos. 1592, 1593, 1594 and 
1601 of 1966 and 3948 of 1965, and directed the issue of writs of prohibition to the 
Union of India, the Collector of Customs, Madras, and the Deputy Collector of 
Customs, Visakhapatnam, appellants before us, prohibiting them from taking any 
action in pursuance of certain show-cause notice issued by the. Deputy Collector 
Customs, Visakhapatnam. Common questions of law are involved in these appeals 
and it would suffice if I give facts in Writ Petition No. 1592 of 1966 out of which 
Civil Appeal No. 45 of 1968 arises. 


The relevant facts in that writ petition, for appreciating the points raised before 
us, are as follows: On 17th February, 1965, the Deputy Collector of Customs, 


—_— 





t (1969) 1 M.L J. 547: LL.R. (1968) 3 Mad. 421. 
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Visakhapatnm, issued memorandum No. S/21/14/65 to M/s. Rai Bhadur Seth 
Shreeram Durgaprasad (Private) Ltd., Tumsar, and five others, hereinafter referred 
to as the Shippers. In this memorandum, in brief, it was stated that the Shippers 
had entered into a formal contract on 13th October, 1965, with M/s. Inter Contenen- 
tal Ores Supply Corporation, New York, for the Shipment of 20,000 tons of Indian 

ese On of the grade of 43 per cent Mn., from the port of Visakhapatnam 
at a price of $0.67 per unit of ese ave dry long ton, fo.b. Visakhapatnam 
Bombay. ‘The Shippers exported from port of Visakhapatnam 3,300 tons of 
Indian Manganese per S.S. ‘ALPHEM’ under the cover of Sng Bill No. 187 
dated goth March, 1957, declaring therein that the export was being made in pursu- 
ance of the aforesaid contract. A G.R.I. form was attached. It was stated that 
a certain note-book which had been seized earlier in August, 1963 disclosed that a 
sumof $25298.24 was received on 21st April, 1957, from INOSCO, i.e., Intercontinen- 
tal Ores Supply Corporation, New York, the consignee of the subject goods, the 
amount having been credited to an account in the name of Ganka dhar Narsinghdas 
Agrawal with the Trust Co., of North America, 115, Broadway, New York. It 
was further alleged in the memorandum that the Shippers had derived financial 
benefits in respect of the subject export over and above those revealed to the 
Customs Authorities and/or other concerned authorities and the information 
about them was deliberately suppressed. It was further alleged that this constituted 
a contravention of section 12 (1) of the Foreign Exchange Regulation Act, 1947, 
read with Notification No. 12 (17)-F. 1/47 dated 4th August, 1947, as amended 
issued thereunder and the Foreign Exchange Regulation Rules, 1952. 


I may mention that by this notification the Central Government had prohibited 


“ the export otherwise than by post of any goods either directly or indirectly 
‘to any place outside India other than any of the countries or territories in the 
Schedule annexed to this order unless a declaration supported by such evidence 
as may be prescribed is ha the export to the prescribed authority 
that the amount representing the export value ofthe goods has been or wil 
within the prescribed period be paid in the prescribed manner.” 


According to the Deputy Collector Customs, the goods have been thus exported 
in contravention of the restrictions and prohibitions imposed under section 19 of 
the Sea Customs Act, 1878, read with section 12 (1) and the Notification No. 12 
(17)-F. 1/47 dated 4th August, 1947, issued thereunder, and section 23-A’ of the 
Foreign Exchange Regulation Act, 1947, which ara es constituted an ofk nce 
liable to be punished under section 167 (8) of this Sea Customs Act, 1878. Accord- 
ingly, the parties concerned were called upon to explain the matter and show cause 
in writing to the Collector of Customs, dras, why a penalty should not be 
imposed on them him under section 167 (8) of the Sea Customs Act, 1878. 


It appears that a number of such memoranda were issued in respect of diverse 
shipments. Thereupon five petitions were filed in the High Court at Madras. 
In Writ Petition No. 1592 of 1966 it was alleged that 125 show cause notices had 
‘been issued to the petitioners on various dates and it was prayed that a writ of prohi- 
bition or other appropriate writ, order or direction under Article 226 of the Consti- 
tution of India prohibiting the respondents from taking any action in pursuance of 
the said showcause memos. may be issued. 


Various allegations were made but I need only mention the following allega- 
tions. It was submitted that the petitioners had complied with the statutory provi- 
sions inasmuch as a declaration in statutory form had been furnished to the prescribed 
authority, to wit the Collector of Customs, and the Collector of Customs, having 
passed the consignments for shipment, had no further right or jurisdiction to 
take proceedings relating to the consignments in question. It was contended 
that if a declaration is found to be false, it did not mean that there was a breach of 
the provisions of section 12 (1) 


In reply it was contended that what was required under section 12 (1) of the 
Foreign Exchange Regulation Act and the Rules was not any value but the actual 
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amount representing the full export value, and a mere declaration of any value 
would not be sufficient compliance with the provisions of section 12 (1) of the Foreign 
Exchange Act. 

The learned Single Judge, Kailasam, J., dismissed the petitions. Various points 
were urged but on the point addressed to us he held that the declaration to be given 
by the exporters mcant not only that the value of the goods will be paid in the pres- 
cribed manner but also that the full export value of the goods given is the correct 
value. i 


I may mention that before the Div'sion Bench the case of the Revenue was 
classified in an affidavit and we may set out para 5 thereof : 


“Since the Court has now directed the respondents to file a supplemental affi- 
davit clarifying the stand taken by the department I state respectfully that the 
stand taken by the department both in the show cause memo. and herce is that the 
essence of the offence committed by the appellants is that in the declaration 
required under scction 12 (1) of the Foreign Exchange Regulation Act, they have 
deliberately given also particulars supported by false cvidencc. By giving this 
fraudulent declaration, they have secured the export of thcir goods. This fraud 
vitiates the declaration itself, thereby making the export one in violation of the 
prohibition contained in section 12 (1) of the Foreign Exchange Regulation Act.’” 


It is not necessary to set out the modas operandi adopted by the petitioners but 
I may mention that it was contended that a scheme was entered into prior to the 
actual export and the goods were under-valued deliberately and the Department was 
induced to accept their declarations by means of false evidence and fraudulent suppre- 
sion of facts. Itis suggested that by this method a sum of Rs. 3,20,00,000 had been 
suppressed and there has been a failure to repatriate a corresponding amount of 
foreign exchange which had been earned surreptitiously. It was further stated that 
this scheme was adopted for all the shipments by the show cause notices, 
and also for many other shipment in respect of which show cause notices yet remain 
to be issued. 


The Division Bench on a came to the conclusion that as the declarations 
were made under section 12 (1) and as they were scrutinised by the authorities it is 
not possible to contend that these goods were cither exported or attempted to be 
exported in violation of the prohibitions or restrictions imposed by law and are, 
therefore, liable to be confiscated under section 167 (8) of the Sea Customs Act. 
The D.vision Bench further held that the alleged fraud on the part of the petitioners 
did not make any difference. According to the Division Bench ‘ifthe petitioners 
had misled the authorities by false representations or fai'ed thereby to repatriate 
foreign exchange, by virtue of his obligation under section 12 (2), these are differ- 
ent offences for which separate and specific penalties can be imposed.” 


The relevant statutory provisions at the time of exportation were as follows: 


“Ths Foreign Exchange Regulation Act, 1947. 

section 12. (1)—-The Central Government may, by notification in the Official 
Gazette, prohibit the taking or sending out by land, sea or air (hereafter in this 
section referred to as export) of any goods or class of goods specificd in the notifica- 
tion from India directly or indirectly to any place or specified unless a declaration. 
supported by such evidence as may be prescribed or so specified, is furnished by 
the exporter to the prescribed authority that the amount representing the full 
export value of the goods have been, or will within the prescribed period be paid 
in the prescribed manner. 

(2) Where any export of goods have been made to which a not fication under 
sub-section (1) applies, no person entitled to sel, or procure the sale of the sai 
Nein shall, except with the permission of the Reserve Bank, do or refrain 

m doing any act with intent to secure that, ' = 
' (a) the sale of goods is delayed to an extent which is' unreasonable having 
regard to the ordinary course of trade, or r 
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(6) payment for the e is made otherwise than in the prescribed manner 
or does not represent the amount payable by the foreign buyer in respect of 
the goods, subject to such deductions, if any, as may be allowed by the Reserve 
Bank, or is delayed to such extent as aforesaid: ` 


Provided that no proceedings in respect of any contravention of this sub-section 
shall be instituted unless the prescribed period has expired and payment for the 
goods representing the full amount as aforesaid has not been made in the prescribed 
manner, 


(3) Where in relation to any such goods the said period has expired and the 
goods have not been sold and payment therefor has not been made as aforesaid, 
the Reserve Bank may given to any person entitled to sell the goods or to procure- 
the sale thereof, such directions as appear to it to be expendient for the 
of securing the sale of the goods and payment therefor as aforesaid and without 
prejudice to the generality of the foregoing. provisions, may direct that the 
goods shall be assigned to the Central Government or to a person specified in the 
directions. 


(4) Where any goods are assigned in accordance with sub-section (3), the 
Central Government shall pay to the person assigning them such sum in consi- 
deration of the net sum recovered by or on behalf of the Central Government in 
respect of the goods as may be determined by the Central Government. 


5) Where in relation to any such goods the value as stated in the invoice is. 
less t the amount which is the opinion of the Reserve Bank represents the full 
export value of those goods, the Reserve Bank may issue an.order requiring the 
person holding the shipping documents to retain possession thereof until such time 
as the exporter of the goods has made arrangements for the Reserve Bank or a person. 
authorised by the Reserve Bank to receive on behalf of the exporter payment in 
the prescribed manner of an amount which represents in the opinion of the 
Reserve Bank the full export value of the goods. 


(6) For the purpose of ensuring compliance with the provisions of this section. 
and any order or directions made thereunder, the Reserve Bank may require 
any person making any export of goods to which a notification under sub-section 
(1) applies to exhibit contracts with his foreign buyer or other evidence to show- 
that the full amount payable by the said buyer in respect of the goods has been, 
or will within the prescribed period be, paid in the prescribed manner. 


Section 22.—No person shall, when complying with any order or direction 
under section 19 or with any requirement under section 1g-B or when making 
any application or declaration to any authority or person for any purpose under 
this Act, give any information or make any statement which he knows or has reason- 
able cause to believe to be false, or not true, in any material particulars. 


Section 23.—(1) Ifany n contravenes the provisions of section 4, section 5. 
section 9 or sub-section (2) of section 12 or of any rule, direction or order made 
thereunder, he shall— 


(a) be liable to such penalty not exceeding three times the value of the foreign 
exchange in respect of which the contravention has taken place, or five 
thousand rupees, whichever is more, as may be adjudged by the Diector of Enforce- 
ment in the manner hereinafter provided, or . 


(b) upon conviction by a Court, be punishable with imprisonment for a term 
which may extend to two years, or with fine, or with both. 
(1-A) Whoever contravenes— 


(a) any of the provisions of this Act or of any rule, direction or order made 
thereunder, other than those referred to in sub-section (1) of this section and. 
section 19, shall, upon conviction by a Court, be punishable with imprison— 
ment for a term which may extend to two years, or with fine, or with both; 
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(b) any direction or order made under section 19 shall, upon conviction by 
a Court, be punishable with fine which may extend to two thousand rupees. 


(1-B) Any Court trying a contravention under sub-section (1) or sub-section 
(1-A) and the authority adjudging any contravention under clause (a) of sub- 
section (1) may, if it thinks fit, and in addition to any sentence or penalty which 
it may impose for such contravention, direct that any currency, security, gold or 
silver, or goods or any other money or property, in r t of which the contra- 
vention has taken place, shall be confiscated to the tral Government and 
further direct that the foreign exchange holdings, if any, of the person commit- 
ting the contravention or any part thereof shall be brought back into India or 
shall be retained outside India in accordance with the directions made in this 
behalf. 

Explanation.—For the purpose of this sub-section, property in respect of 
which contravention has taken place shall include deposits in a bank, where the 
said property is converted into such deposits. 

(2) Notwithstanding anything containcd in section 32 of the Code of Crimi- 
nal Procedure, 1898, it shall be lawful for any Magistrate of the first class, 

ially empowered in this behalf by the State Government, and for any Presi- 


ency Magistrate to pass a sentence of fine exceeding two thousand rupees on 
any person convicted of an offence punishable under this section. 


(3) No Court shall take cognizance— 

(a) of any offence punishable under sub-section (1) except upon complaint 
‘in writing made by the Director of Enforcement, or 

(b) of any offence punishable under sub-section (1-A) of this section or 
under section 54 of the Indian Income-tax Act, 1922, as applied by section 19 
of this Act, except upon complaint in writing made by the Director of Enforce- 
‘ment or any officer authorised in this behalf by the Central Government or the 
Reserve Bank by a general or special order: 

Provided that where any such offence is the contravention of any of the pro- 
visions of this Act or any rule, direction or order made thereunder which 
prohibits the doing of an act without permission, no such complaint, shall be 
-made unless the person accused of the offence has been given an opportunity of 
showing that he had such permission. 

(4) Nothing in the first proviso to section 188 of the Code of Criminal 
aperture: 1898, shall apply to any offence punishable under this section. ` 


Saction 23-4— Without prejudice to any provisions of section 23 or to any 
-other provision contained in this Act, the restrictions imposed by sub-sections 
(1) and (2) of section 8, sub-section (1) of section 12 and clause (a) of sub- 
section (1) of section 13 shall be deemed to have been imposed under section 19 
of the Sea Customs Act, 1879, and all the provisions of that Act shall have 
effect accordingly, except that section 189 thereof shall have effect as if for the 
-word “* shall ” therein the word “f may ” were substituted.” 


“ The Sea Customs Act, 1878 


167. The offences mentioned in the first column of the following schedule 
shall be punishable to the extent mentioned in the third column of the same with 
reference to such offences respectively :— 
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Sections of this 
Offences Act to which offence Penalties 
' has reference 
I 2 3 





8. If any goods, the importation 18 & 19 such goods shall be liable 


or exportation of which is for to confiscation; and 

the time being prohibited or 

restricted by or under Chapter any person concerned in 

IV of this Act, be imported . any such offence shall be 

into or exported from India gsi‘ itis liable to a penalty not 

contrary to such prohibition exceeding three times the 

or restriction; or value of the goods, or not 
l one thousand 

. if.any.attempt be made so to 3 rupees. 
import or. export any such 
goods; or 


if any such goods be found in 
any package produced to any 
officer of Customs as contain- 
ing no such goods; or 

if any such goods, or any duti- 
able goods, be found ‘either 
before or after landing or ship- 
ment to have been concealed 
in any manner on board of any 
vessel within the limits of any 
port in India; ar 

if any goods, the exportation 
of which is prohibited or res- 
tricted as aforesaid, be 
brought to any wharf in order 
to be put on board of any 
vessel for exportation contrary 
to such prohibition or restric- _ 
tion. 


Foreign Exchange Regulation Rules, 1952. 

g. Form of dælaration. —(1) A declaration under section 12 ofthe Act shall 
be in ono of the forms.set out in the First Schedule as the Reserve Bank may by 
notification in the Gazette of India specify as appropriate to the requirements of 
a case. 

i (2) Declarations shall be executed in sets of such number as indicated on 
the forms. 

4. Authority to whom declaration to be furnished.—(1) The original of the 
declaration shall be furnished to the Collector of Customs; provided that 
when export is by post, the original of the declaration shall be furnished 
to the postal authorities. 

(2) Copics of the dsclaration shall be submitted to the authority and in th¢ 
manner specified on forms. 


(3) The documents pertaining to every export passed by the Customs shal! 
within 21 days from the date of the export, be submitted to the authorised deale 
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mentioned on the relevant declaration form, unless the Reserve Bank, in its 
discretion, authorises otherwise. 


5. Byidence in support of declaration.—(1) The Reserve Bank or subject 
to such directions, if any, as may be given by the Reserve Bank, the Collector of 
Customs or the postal authorities, may, to satisfy themselves of due compliance 
with section 12 of the Act, require such evidence in support of the declaration 
as may satisfy them that the exporter is a person resident in India, or has a place 
of business in India. 


(2) The Reserve Bank, or subject to such corrections, if any, as may be given 
by the Reserve Bank, the Collector of Customs, or the Postal authorities may 
requires any exporter to produce in support of the declaration such evidence as 
may be in his possession or power to satisfy them. 


(2): ew EEEE E E E E A T E E ET 


(#) that the invoice valuestated in the declaration is the full value of the 
goods; and (1) that the amount representing the full export value of the goods 
has been or will be paid to the exporter. Exrplanation..............+c0e0. š 


The points which have emerged from the discussion at the Bar and which 
reguire determination may be formulated thus: 


(1) What is the meaning of the expression “ restrictions imposed by sub- 
section (1) of section 12” occurring in section 23-A of the Exchange Act? Can 
other sections of the Exchange Act be looked at for determining the ambit of 
the restrictions imposed by section 12 (1)? Do restrictions imposed under the 
Rules made under the Exchange Act and relating to section 12 (1) come within 
the meaning of this expression ? 


(2) What is the true meaning of the words 


“a declaration supported by such evidence as may be prescribed or so speci- 
fied is furnished by the exporter to the prescribed authority that the amount 
representing the full export value of the goods has been or will within the 
prescribed period be paid in the prescribed manner ” ? 


Is it necessary that the declaration shall be made honestly or in good 
faith? Should it disclose the true export value? Is ita breach of the sub- 
section if a declaration is made honestly but happens to showincorrect export 
value to a small but not material extent? Does not a deliberately false declara- 
tion contravene the provisions of section 12 (1) ? 


(3) If an action is a contravention of section 12 (1) and other provisions of 
the Exchange Act, ¢.g., sections 22, 23, 12 (2), 12 (3) and 12 (5), was it the inten- 
tion that it should be treated as a contravention of section 12 OF . 


Before dealing with point (1) mentioned above, a few preliminary observations 
may be made. I have to construe an Act which was enacted in the interest of the 
national economy. A deliberate large-scale contravention of its provisions would 
affect the interests of every man, woman and child in the country. Such an Act, 
I apprehend, should be construed so as to make it workable, it should, however, 
receive a fair construction, doing no violence to the language employed by the 
Legislature. It was said that if two constructions are possible the one that is in 
favour of the subject should be accepted. It is not neceasary to pronounce on this 
proposition for I have come to the conclusion that there is one true construction of 
section 12 (1). But I should not be taken to be assenting to this proposition in 
so far as it is applicable to an enactment like the Exchange Act, for no subject has 
a right to sabotage the national economy. 


Coming to the first point, I find that the following words of Lord Blackbur. 
express my views as to how the construction of section 23-A should be approached 
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He was dealing with a case where a single section of an Act of Parlament has been 
introduced into another Act. He said in Ths Mayor of Portsmouth v. Gharles Smith? : 


“ When a single section of an Act of Parliament is introduced into another Act, 

I think it must be read in the sense which it bore in the original Act from which 

it is taken, and that consequently it is perfectly legitimate to refer to all the rest 

of that Act in order to ascertain what the section meant, though those other 

sections are not incorporated in the new Act. I do not mean that if there was 

in the original Act a section not incorporated, which came by the way of a pro- 

visoʻor exception on that which is incorporated, that should be referred to. But 

- all others, including the interpretation clause, if there be one, may be referred 
to.” 


It seems to me that this is the correct way of looking at section 23-A of the 
‘Exchange Act for another reason. The restrictions imposed by section 12 (1) 
cannot be different for the purpose of the Exchange Act from that for the purposes 
of section 167 (8) of the Sea Customs Act, for a breach of section 12 (1) may also 
be punishable under the Exchange Act.’ In other words, the same contravention 
may attract penalties under the Sea Customs Act as well as the Exchange Act, and 
it would be incongruous to hold that the restrictions imposed by a section are diffe- 
rent for different Acts. 


Then am I entitled to take into account the restrictions imposed by the Rules 
made under section 27 of the Exchange Act? It seems to me that rules not refer- 
rable to section 12 (1) cannot be taken into account, but any restrictions imposed 
by rules referrable to section 12 (1) must be treated as restrictions im by section 
12 (1). Section 12 (1) itself contemplates rules being made on t points, 1.¢., 
(1) the evidence which is to support the declaration. (2) the authority to which 
‘the declaration is to be fanahed. and (3) manner of payment. It was said that 
the words ‘‘ by section 12 (1) ” exclude the restrictions made under the Rules. 
But though in some contexts and scheme of an Act this proposition may be true, 
the general rule is as stated by Lord Alverstone, C.J., in Wellingdals v. Norris,? as 
follows : 


“If it be said that a regulation is not a provision of an Act, I am of opinion 
that Rex v. Walker®, is an authority against that proposition. I should certainly 
have been prepared to hold apart from authority that, where a statute enable 
an authority to make regulations, a regulation made under the Act, becomes for 
the purpose of obedience or disobedience a provision of the Act. The regulation 
is only the machinery by which Parliament has determined whether certain 
things shall or shall not be done.” 


These observations were approved by the House of Lords in Wicks v. Director 
of Public Prosecution*, thus: 


“ There is, of course, no doubt that, when a statute like the Emergency Powers 
(Defence) Act, 1939, enables an authority to make regulations, a regulation which 
is validly made under the Act, i.e., which is intra vires of the regulation making 
authority, should be regarded as though it were itself an enactment. As the 

- Court of Criminal Appeal has pointed out in its judgment, that was decided 
by the Divisional Court in Willingdale v. Norris*, and it appears to me that 
that decision PA correct. Consequently, the charge against the appellant 
here was, in effect, that he had committed crimes defined or contained in the 
Act of Parliament.” 


The Court of Criminal Appeals has stated in R. v. Wicks®, as follows: 


“ The first observation which the Court would make is that they are in complete 
agreement with the decision of the Divisional Court in Willingdale v. Norris,’ 
that, where a statute enables an authority to make regulations, a regulation mad 





I. LR. ara A.C. 364, 371. 4. (1947) 1 All E.R. 205, 206. 
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under the Act becomes for the purpose of obedience or disobedience a provision 
of the Act. The regulation is only the machinery by which Parliament has 
determined whether certain things shall or shall not be done. It is, therefore, 
clear that the regulations must be read as though they were contained in the Act 
itself. They derive their efficacy solely from the Act and accordingly expire 
with the Act, but it may be that the Legislature has provided that some restrictions 
or consequences shall remain effective notwithstanding the expiration of the 
Act.” 


In a recent case, Rathbone v. Eundock!, the Divisional Court following these 
cases held that tion 89 of the Motor Vehicles (Construction and Use) R - 
tions, 1955, was for the purpose of obedience or disobedience a provision ‘of the 
Road Traffic Act, 1930, 


In Dr. Indramani Pyarelal Gupta v. W. R. Nathu and others*, this Court was con- 
cerned, inter alia, with the interpretation of section 3 (1) of the Forward Contract 
(Regulation) Act, 1952, which used the words “ such duties as may be assigned by 
or under this Act.” Ayyangar, J., speaking for the majority, observed: 

“Learned Counsel is undoubtedly right in his submission that a power con- 
ferred by a by-law is not one conferred ‘‘ by the Act ” for in the context the expres- 
sion “ conferred by the Act” would mean “ conferred expressly or by n 
implication by the Act itself............ The words “under the Aci” would. 
in that context, signify what is not directly to be found in the statute itself but is 
conferred or imposed by virtue of powers enabling this to be done; in other words, 
by laws made by a subordinate law-making authority which is empowered to 
do so by the parent'Act. This distinction is thus between what is directly done 
by the enactment and what is done indirectly by rule-making authorities which 
are vested with powers in that behalf by the Act. (vide Hubli Electricity Bombay 
Lid. v. Province of Bombay?, and Narayanaswami Naida v. Krishna Marthi*.’ 


The observations of Subba Rao, J., as he then was, at page 775, relied upon by the 
appellants are these: 

“I would, therefore, construe the words “ by or under this Act, or as may be 
proscribed ” as follows: “ by this Act” applies to powers assigned proprio vigore by 
the provisions of the Act; ‘‘ Under this Act ” applies to an assignment made in 
exercise of an express power conferred under the provisions of the Act; and “ may 
be ibed ” takes in an assignment made in excrcise of a power conferred 

er a rule. This construction gives a natural meaning to the plain words 
used in the section and avoids stretching the language of a statutory provision 
to save an illegal by-law.” 


In my opinion that case does not assist me because the Court was construing the 
words ‘* = or under the Act,” and Ayyangar, J., specifically discussed the meaning 
of “ by the Act” in the context. 


Regarding the case of United States v. George R. Eaton®, relied on op ae 
behalf, I find that the Supreme Court of the United States explained and distingui- 
shed that case in Singer v. United States” $ as follows ; 


“ United States v. Eaton®, turned on its special facts, as United States v. Grimend™ 
emphasizes. It has not been construed to state a fixed principle that a regulation 
can never be a “law ” for purposes of criminal prosecutions. It may or may not 
be, depending on the structure of the particular statute. The Baton case® involved 
a statute which levied a tax on cleomargarine and regulated in detail cleomar- 
garine manufacturers. Section 5 of the statute provided for the keeping of such 
books and records as the Secretary of the Treasury might require. But it pro- 

ee 
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vided no penalty for non-compliance. Other sections, however, laid down other 
requirements for manufacturers, and prescribed penalties for violations. Section 
20 gave the Secretary the power to make “ all needful regulations ” for enforcing 
the Act. A regulation Re ahr a under section 20 requiring wholesalers 
to keep a prescribed . The prosecution was for non-compliance with 
that regulation. Section 18 imposed criminal ties for failure to do any of 
the things “ required by law.” The Court held that the violation of the regula- 
tion promulgated under section 20 was not an offence. It reasoned that since 
Congress had prescribed penalties for certain acts but not for the failure to keep 
books the omission could not be supplied by tion. And Congress had not 
added criminal sanctions to the rules promulgated under section 20 of the Act.” 


I would in this connection prefer to apply the English decisions referred to above 
as section 12 (1) itself does not impose any restrictions and contamplates certain 
things to be prescribed. 

Coming now to the construction of section 12 (1), it seems to me that what it 
requires is a declaration of some actual figure which according to the declarant 
A ar ‘the full export value.’ Otherwise there is no point in requiring support 
of such evidence as may be prescribed. Further it is clear that some actual figure 
has to be mentioned when the exporter declares that he has received the amount 

ting the full export value. I apprehend that the same applies in the case 
where the amount has not yet been received. The rules make this clear. Rule 5 (2) 
(ii) which require the invoice value stated in the declaration to be the full export 
value of goods, is referrable to section 12 (1) of the Exchange Act and may be taken 
to indicate that an actual figure has to be mentioned. It may be an estimate if 
the goods have not been sold before the export, but a figure must be indicated. 


Coming to the crux of the problem, does section 12 (1) by itself require absolu- 
tely correct particulars? It is said that section 12 (1) does not require it for section 
22 requires the exporter only to make a declaration “which he knows or has reason- 
able cause to be false or not true in any material particulars.” How could it be 
that if section 12 (1) itself requires absolutely correct particulars, section 22 limits 
the requirement? It seems to me that there is force in this contention but only to 
a limited extent. Section 12 (1) and the notification dated 4th August, 1947, 
made under it, impose a conditional prohibition. The section confers a power on 
an exporter to lift the bar by a unilateral declaration. When such a power is 
conferred on an exporter by a statute, good faith on his part must at least be implied 
and be a condition pre-requisite. This construction is necessary in order to pre- 
vent abuse of the power given by the Act. (See Maxwell on Interpretation of 
Statutes, 11th Edition, page 116). Ifthe rter makes a deliberately false decla- 
ration he contravenes section 12 (1) because he has not made the statutory declara- 
tion in good faith. It is not necessary to say that the declaration becomes a nullity 
because the breach of good faith, a condition pre-requisite, is itself a contravention 
of the conditional prohibition or restriction, within section 167 (8) of the Sea 
Customs Act read with section 23-A and section 12 (1) ofthe Exchange Act. Clerical 
mistakes and mistakes made bona fide even in respect of material iculars are 
not within the mischief of section 12 (1), but a deliberate falseh and a delibe- 
rate evasion of the provisions of section 12 (1) come within section 12 (1). Otherwise 
the ambit of section 12 (1), read with section 23-A, would be narrowed to the point 
ofextinction. An and persons concerned in the export could with impunity 
give a deliberately declaration but in apparent compliance with section 12 (1), 
and deprive this country of foreign exchange. I can not give an interpretation 
which will make a mockery of the section. But it is said that other sections of the 
Exchange Act will take care of such an exporter. He can be prosecuted under 
section 23 (1-A) read with section 22. He can be sentenced to imprisonment which 
may extend to two years. He can also be fined to an unlimited extent. The 
Foreign Exchange lost can be retrieved by a Court acting under section 23 (1-B). 
This may be true that the exporter is liable as stated above. But what about persons 
concerned in the pain export? It is the ns concerned in the export which 
in most cases enable the exporter to miceeafully evade the provisions of the Exchange 
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Act. These persons are taken care of only under the Customs Act. If they are 
covered by section 167 (8), there is no reason to exclude the exporter himself. It 
is not unusual to make persons liable both to penalties under the Sea Customs Act 
and the Exchange Act. It is indeed conceded that if no declaration is given under 
section 12 (1) and the goods are exported, the exporter and the persons concerned in 
the export would be liable to be proceeded both under section 167 (8) of the Sea 
Customs Act and the Exchange Control Act. I can draw no distinction between 
such an exporter and an exporter who gives a deliberately false declaration for the 
purpose of the applicability of section 163 (8) of the Sea Customs Act. 


I am not impressed by the argument that the Foreign Exchange Act deals with 
the basic policy regarding foreign exchange and it was not the intention to punish 
offenders who violate foreign exchange restrictions under the Sea Customs Act. 
Tt is section 23-A of the Exchange Act which itself deems the restrictions imposed. 
under section 12 (1) to have been imposed under section 19 of the Sea Customs 
Act. Not only that. The opening sentence of section 23-A makes it clear that this 
is without prejudice to section 23 and to any other provisions in the Exchange Act, 
In other words, the provisions of section 23 and other relevant sections are not 
affected or limited. They will have their full operation. 


The fact that the exporter may be proceeded under section 12 (2) (I may assume 
that this is so for the purpose of this case) for non-payment of the full amount payable 
by the foreign buyer, or that the Reserve Bank can in the eventualities mentioned 
in section 12 (5) require the holding up of shipping documents or that the Reserve 

by exercising powers under section 12 (6) secure contracts and other evidence 
to discover the full amount payable do not throw any light on the Construction of 
section 23-A and section 12 (1) except that the Legislature is anxious that the “ full 
export value” shall be received in this country. Section 23-A read with section 
12 (1) callsin the aid of Customs authorities to achieve the same object, but ropes 
in alongwith the exporter the persons concerned in the prohibited export. 


I am not able to appreciate how the existence of section 167 (37), section 167 
(72) and section 167 (81) is of any assistance for the purpose of interpreting section 
23-A and section 12 (1) of the Exchange Act. It may be—I do not decide it—that an 
exporter, like the respondents, will also be liable to be proceeded against under these 
items of section 167. 


Taking the facts as alleged by the Customs authorities to be true, as they must 
be taken to be true for the purpose of this application under Article 226, it seems to 
me that no case for the issue of a writ of prohibition has been made out. In the 
result the Judgment of the Appeal Court is reversed and that of the learned Single 
Judge restored. The appellants will have costs incurred in this Court. One hearing 
fee. 


Hegds, F. for Bachawat, J., and himself—We had the advantage of studying 
the Judgment just now delivered by our brother Sikri, J, but we regret that we are 
unable to agree with the conclusions reached by him. After carefully analysing 
the arguments advanced before us we have come to the conclusion that no grounds 
were made out to interfere with the order of the Appellate Bench of the Madras 
High Court. We shall now proceed to give our reasons in support of our con- 
clusion. 


The respondents in these appeals are exporters of manganese ore. It is sadi 
that they had exported large quantities of manganese ore after ostensibly complying 
with the formalities of law but in reality they had under-invoiced the various consign~ 
ments sent by them and further that they had failed to repatriate foreign Spares 
of the value of about three crores of rupees obtained by them as the price of the 
manganese ore exported, It is said that by so doing they had contravened section 
12 (1) of the Foreign Exchange Regulation Act 1947 (to be hereinafter referred 
to as the Act) read with section 2g (A) of that Act and sections 1g and 167 (8) of 
the Sea Customs Act. The case for the appellants is that during the search of 
the house of some of the respondents on suspicion that they hoarded gold 
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certain documents from the house of some of the respondents were seized and those 
documents disclosed the facts set out above. On the basis of the said information 
the Deputy Collector of Customs Visakhapatnam issued several notices to the 
respondents requiring them to show cause why action should not be taken against 
them under the aforementioned provisions. On receipt of those notices the respon- 
dents moved the High Court of Madras under Article 226 of the Constitution 
praying that that Court may be pleased quash the show cause notices in question 
and prohibit the appellants from taking any further action on the basis of those 
notices. Those petitions were dismissed by Kailasam, J., on 1st September, 1966 
but his orders were reversed by the Appellate Bench of that Court by its Judgment 
dated 12th September, 1467. The peepee Bench granted the reliefs prayed for 
by the respondents. It is as against that decision these appeals have been brought 
after obtaining the necessary certificates from the High Court. 


The only question that arises for decision in these appeals is whether on the 
facts set out in the show cause notices, which facts have to be assumed to be correct 
for the purpose of these proceedings, the respondents can be held to have contravened 
section 12 (1) which reads: 

“ The Central Government may, by notification in the Official Gazette, prohibit 
the taking or sending out by land, sea or air (hereinafter in this section referred 
to as export) of any goods or class-of goods specified in the notification from India 
directly or indirectly to any place so specified unless a declaration supported 
by such evidence as may be prescribed or specified, is furnished by the exporter 
to the prescribed authority that the amount E E the full export value of 
the goods has been, or will within the prescribed period be, paid in the prescribed 
manner.” 

On 4th August, 1947, the Central Government issued a notification prohibiting 
tho export of all goods to any place outside India unless a declaration supported by 
such ovidence as may be prescribed is furnished by tho exporter to the prescribed 
authority that the amount representing the full export value of the goods has been 
or will within the prescri period be, paid in the prescribed manner. Rule 3 
of the Foreign Exc c Regulation Rules 1952 framed under section 27 of the 
Act provides that a declaration under section 12 of the Act shall be in one of the 
forms set out in the First Schedule as the Reserve Bank may by notification in the 
Official Gazette specify as appropriate to the requirements of a case. The form 
that is relevant for our present purpose is G. R. 1. Rule 5 empowers the Reserve 
Bank, the Collector of Customs or the authorities, to require the exporter 
to furnish such evidence in support of the declaration as may satisfy them that the 
exporter is a person resident in India or has a place of business in India. These 
authorities may also require the exporter to produce in support of the declaration 
such evidence as may be in his possession or power to satisfy them (i) that the desti- 
nation stated on the declaration is the final place of destination of the goods rted; 
(i) that the invoice value stated in the declaration is the full export value of the 
goods, and (1) that the amount representing the full export value of the goods has 
been or will be paid to the exporter. Form G. R. 1 stipulates that the exporter 
should furnish the information called for therein. Therein the exporter is also 
required to make the following declaration: 


“I E caret that I am the seller/consignor of the goods in respect of 
which this declaration is made and that the particulars given above are true and 
(a) that the invoice value declared is the full export value of the goods and is 
the same as that contracted with the buyer; (5) that this is a fair valuation of the 
goods which are unsold. 


I/My principals undertake that I/they will deliver to the bank mentioned 
below the foreign exchange/rupee proceeds resulting from the export of these 
goods or before.............08. ý 

It is not denied that the respondents before exporting the goods in question had 
furnished declarations in the prescribed forms. Therein they had declared that 
the full export value of the goods has boon or will within the prescribed period be 
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paid in the prescribed manner. It is also not denied that they had furnished to 
the appropriate authorities the ibed evidence. ‘The case against them as 
mentioned earlier, is that they had under-invoiced the goods and failed to repatriate 
a portion of the foreign exchange earned by them. It is also alleged that they gave 
incorrect information in their declarations. If these allegations are correct which 
we have to assume to be correct for the p of this case, then it is obvious that 
the declarations given by the respondents do not comply with the requirements of 
rule 5. 

Section 22 of the Act provides that no person when making an application 
or declaration to any authority or person for any purpose under the Act shall give 
any information or make any statement which he knows or has reasonable cause to 
believe to be false or not true, in any material particular. Section 293 prescribes 
that if any person contravenes the provisions of section 12 or of any ales direction 
or order made thereunder he shall (a) be liable to such penalty not exceeding three 
times the value of the foreign exchange in respect of which the contravention has 
taken place, or five thousand rupees, whichever is more, as may be adjudged by 
the Director of Enforcement in the manner provided in the Act or (b) upon convic- 
tion by a Court, be punishable with imprisonment for a term which may extend 
to two years, or with fine, or with both. In-view of these provisions it was not dis- 
puted before us that if the information given by the ndents in the aforemen- 
tioned declarations was false to the knowledge of those who made those declarations 
or if they had reasonable cause to believe that it was false or not true in any material 
particular then they are liable to be dealt with under section 23. 


Sub-section (2) of section 12 provides that: 


“ Where any export of goods has been made to which a notification under sub- 
section (1) applies, no person entitled to sell, or procure the sale of the sale 
shall, except with the permission of the Reserve Bank, do or refrain from doing 
anything or take or refrain from taking any action which-has the effect of securing 


(b) payment for the goods is made otherwise than in the ibed manner 
or does not represent the full amount payable by the foreign buyer in respect of 
the goods, subject to such deductions, ifany, as may be allowed by the Reserve 
Bank, or is delayed to such extent as aforesaid.” 


The contravention of the above provisions is punishable under section 23. Hence 
the respondents’ failure to repatriate any part of the foreign exchange earned by 
them by the sale of the manganese ore exported can be penalised by imposing on 
them a penalty not exceeding three times the value of the foreign exchange in respect 
of which the contravention had taken place or Rs. 5,000 which ever is more as may 
be adjudged bv the Director of Enforcement in the manner provided in the Act. 
Hence it is open to the Director of Enforcement to levy on such of the respondents 
as have contravened section 12 e era not exceeding three times the value of 
the foreign exchange not repatriated which in the present case can be about nine 
crores of rupees. ‘They may also be punished under section 23 (1) (b). This 
position is conceded by the Counsel appearing for the a ts. But it is urged 
on behalf of the appellants that for the offences commi by the respondents they 
are not only liable to be punished under section 23 but also under section 29 (A). 
The Appellate Bench of the Madras High Court negatived that contention. Section 
23 (A) as it stood at the relevant time provided that: 


“ Without prejudice to the provisions of section 23 or any other provision con- 
tained in this Act, the restrictions imposed by........ s. . sub-section (1) of 
section 12 wo Sisters shall be deemed to have been imposed under section 19 of 
the Sea Customs Act 1878 and all provisions of that Act shall havo effect accord- 
ingly, except that section 183, thercof shall have cffcct as if for the word “shall” 
therein the word ‘ may’ were substituted.” 


If the allegations mentioned in the show cause notices come within the scope of 
section 23 (A) then it necessarily follows that they will be governed by the provisions 
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in section 19 and section 167 (8) of the Sea Customs Act, 1878. Section 19 of 
the Sea Customs Act provides: 


“that the Central Government may from time to time by notification in the 
official gazette prohibit or restrict the bringing or taking by sea or by land goods 
of any specified description into or out of India across any customs fronticrs as 
defined by the Central Government.” 

This section is similar to section 12 (1) of the Act. Section 167 (8) provides for 
punishments for offences under that Act. That section to the extent material for 
our present purpose reads: 


“ The offences mentioned in the first column of the following schedule shall be 
punishable to the extend mentioned in the third column of the same with reference 
to such offences respectively: | 





Sections of this 
Offences Act to which offence Penalties, 
has reference. 
I 2 3 





8. If any goods, the importation 18 & 19 such goods shall be liable 


or exportation of which is for to confiscation; and 

the time being prohibited or ; 
restricted by or under Chapter any person concerned in. 
IV of this Act, be imported any such offence shall be 
into or exported from India liable to a penalty not. 
contrary to such prohibition exceeding three times the. 
or restriction; or value of the goods, or. not 


one thousand’ 
Tupecs. 
if any attempt be made so to 
import or export any such 
goods; or 
if any such goods be found in 
any package produced to any 
officer of Customs as contain- 
ing no such goods; or 


if any such goods, or any duti- 
able goods, be found either 
before or after landing or ship- 
ment to have been concealed 
in any manner on board of 
any vessel within the limits of 
any port in India; or 


if any goods, the exportation 

` of which is prohibited or res- 
stricted as aforesaid, be 
brought to any wharf in order 
to be put on board of any 
vessel for exportation contrary 
to such prohibition or restric- 
tion. 





If an offence falls ander section 23-A the fact that the said offence is also punish- 
able under section 23 is immaterial. The provisions of section 23 (A) are without 
prejudice to the provisions of section 23. The mere fact that the offences alleged 

8—I7 
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against the respondents are punishable under section 23 would not exclude the 
application of section 23 (A). Thercfore all that we have to see is whether those 
offences fall within the ambit of section 23 (l: If they do then the impugned 
show cause notices must be held to be valid. If they do not, then no p 

can be taken on the basis of those notices. 


- Before a case can be held to fall within the scope of section 23 (A) it must be 
shown that there has been a contravention of the restrictions imposed by section 12 
(1). Therefore we have to find out what those restrictions are? The only restric- 
tion placed by section 12 (1) read with the Central Government Notification dated 
ria August, 1947, is that no one should export any goods from this country without 

hing the declaration mentioned in section 12 (1). Admittedly the stipulated 
declarations in the prescribed forms have becn furnished. The evidence specified 
have also been given. - Therefore prima facis there was no contravention of section 
12 (1). Whatis said against the respondents is that the invoice price mentioned by 
them in the declarations did not represent the full export value; hence the declara- 
tions given by them are invalid declarations which means that the concerned oo 
were exported without furnishing the declaration required by section 12 ea 
is not possible to accept this argument. The declarations given do sat 
requirements of section 12_(1) though they. do not correctly furnish all the fora: 
tions asked for in the form. Such declarations cannot be considered as non-est. 
The informations called for in the prescribed form cannot be considered as restric- 
tions imposed by section 12 (1). They are merely informations called for the proper _ 
exercise of the powers under the c Act. Many of them do not relate to the restrictions 
imposed by section 12.(1). Neither section 12 (1) nor any other provision in the 
Act empower the rule making authority to add to the restrictions imposted by 
section 12 (1). For finding out the restrictions imposed by section 12 (1) we have 
only to look to that section. ` The requirement of that section is satisfied if the stipu- 
lated declaration supported by the evidence prescribed or specified is furnished. 
The contravention complained of in this case is really the contravention of section 
12 (2) and rule 5. The former is punishable under section 23 and the latter under 
section 23 read with section 22. 


The declaration required by section 12 (1) is only to the effect that the amount 
representing the full export value of the goods has been or will within the prescribed 
period be, paid in the prescribed manner. This is as it should be because this 
section governs both the goods sold to the foreign buyers as well as those sent on 
consignment basis. So far as the goods sold to the foreign buyer are concerned it 
is generally possible for the exporter to know the exact value but that would not be 
the position when the goods are sent on consignment basis. In the case of goods 
sent on consignment basis, the exporter can give only an estimated value. The 
main purpose of section 12 (1) is to get a declaration from the exporter that he has 
either brought or will bring back the amount representing the full export value of 
the goods exported. There are other provisions in the Act to deal with other situ- 
ations. We shall presently refer to them. 


If we are to hold that every declaration which does not state accurately the 
full export value of the goods exported is a contravention of the restrictions imposed 
by section 12 (1) then all exports on co ent basis must be held to contravene 
the restrictions imposed by section 12 (1). Admittedly section 12 (1) governs 
every type of rt, Again it is hard to believe that the Legislature intended that 
any minor mi in giving the full export value should be penalised in the manner 
provided in section 23 (A). The wording of scction 12 (1) does not support such a 
conclusion. Such a conclusion does not accord with the purpose of section 12 (1). 


It is truo that the De eet contained in the Act arc enacted in the economic 
and financial interest of this country, The contravention of those regulations, 
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which we were told are widespread are affecting vital economic interest of this 
country. ‘Therefore the rigour and sanctity of those regulations should be main- 
tained but at the same time it should not be forgotten that section 12 (1) is a penal 
section. ‘The true rule of construction of a section like section 12 1) is, if we may 
say so with respect, as mentioned by Plowman, J. In Re H. P. C. ons Lid.+, 
Therein the learned Judge observed: 


“I approach the question of the construction of the Exchange Control Act in 
the light of principles stated by Upjohn J. in London and Country Commercial Properties 
Invesimenis v. Attorney-General? to which Mr. Bagnall referred. In that case 
the Court was concerned with the construction of the Borrowing (Control 
and Guarantees) Act 1946 and the Control of Borrowing Order 1947. 
Upjohn J. said: “ the first question I have to consider is what are the principles 
of construction which I must adopt in construing this Act and this order...... I 
have to bear in mind that this is a penal statute. It indeed, I suppose, represents 
the high water mark of the Parliamentary invasion of the traditional rights of 
the subjects of this realm.” Then he went on to explain why that was so and 
continued; “In those circumstances what are the canons of construction to 
be adopted? I do not propose to refer to the authorities at length. I think 
that the proper approach to the construction of such a statute as this is that I 
must construe it as I would any other instrument, that is to say, I must look at all 
the surrounding circumstances, I must look at the mischief intended to be 
remedied, I must above all give effect to the words that have been used in the 
section. That is plain from the decision in Dyke v. Elliot.? see in particular, 
the judgment of James L.J. but if on construing the relevant sections of the 
Act and the order there appears any reasonable doubt or ambiguity then being 
a penal statute I must apply the principles laid down succinctly by Lord Esher in 
Tuck and sons v. Priastar.©? 


In London and North Eastern Rly, Co. v. Berriman®, Lord Macmillan observed : | 

' _ “ Where penalities for infringement are imposed it is not legiltimate to stretch 
the language of a rule, however beneficient its intention, beyond the fair and 
ordinary meaning of its language.” 

This Court in Tolaram Relumal and another v. State of Bombay*, speaking through 

Mahajan, C.J. observed: 


“ Tt is not competent to the Court to stretch the meaning of an expression used 
by the Legislature in order to carry out the intention of the Legislature.” 


Hereinbefore we have examined the language of section 12 (1) and its purpose. 
We have also referred to the provisions which provide for the punishment of the 
contraventions complained of in these cases. ‘Those provisions are adequate to 
meet the situation. In our opinion the language of section 12 (1) does not permit 
the acceptance of the interpretation placed on it by the appellants nor are we able 
to come to the conclusion that the Legislature intended that the offences complained 
of in these proceedings should be made punishable under section 23 (A). If the 
interpretation sought to be placed by the appellants on section 12 (1) is accepted 
it may result in unnecessary ip in numerous cases, 


There are two facets in every export, one relating to the goods exported and the 
other relating to the foreign exchange earned as a result of the export. Broadly 
speaking the former aspect is dealt with by the Customs authorities and the latter 
either by the Reserve Bank or by the Director of Enforcement. The price of goods 
exported has to be mentioned in the invoice. But the Reserve Bank has power to 
examine whether the price mentioned in the invoice is correct. Section 12 (5) 





(1962) 1 All E.R. gr: (1962) CHLD.N. 4. oul Nee ee ue 
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‘provides that where in relation to any goods exported the value as stated in the 
invoice is less than the amount which in the opinion of the Reserve Bank represents 
the full export value of those goods, the Reserve Bank may issue an order requiring 
the person holding the shipping documents to retain possession thereof until such 
time as the cxporter of the goods has made arrangements for the Reserve Bank ora 
person authorired by the Reserve Bank to reccive on behalf of the exporter payment 
in the prescribed manner of an amount which represents in the opinion of the 
Reserve Bank the full export value of the goods. Sub-section (6) of section 12 says 
that for the purpose of ensuring complianct with the provisions of that section and 
‘any orders or directions made thereunder, the Reserve Bank mav require any person 
making any export of goods to which a notification under sub-section (1) applies 
to exhibit contracts with his foreign buyer or other evidence to show that the full 
amount payable by the said buyer in respect of the goods have been or will within 
the prescribed period be paid in the prescribed manner. These provisions go to 
indicate that so far as the value of the goods exported is concerned the matter is left 
primarily in the hands of the Reserve Bank and the Customs authorities are not 
‘burdened with that work. This aspect becomes relcvant in ascertaining the true 
‘scope of section 12 (1). If we bear in mind the scheme of the Act, it is clear that 
's0 far as the Customs authorities are concerncd all that thev have to see is that no 
goods are exported without furnishing the declaration prescribed under section 12 
(t).. Once that stage is passed the rest of the matter is left in the hands of the 
Reserve Bank and the Director of Enforcement. 


In view of our above conclusion it is unnecessary for us to examine the other 
contentions advanced on behalf of the parties. In the result these appeals fail and 
they are dismissed with costs. One hearing fee. 


ORDER 


In accordance with the opinion of the majority, these appeals are dismissed 
with costs. One hearing fee. 


V.MK. i Appeals dismissed. 
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THE SUPREME COURT OF INDIA. ` 
(Criminal Appellate Jurisdiction.) 


PRESENT :-—J. C. SHAH, V. Rawaswami, G. K. MITIH, K. S. HEGDE AND 
A. N. Grover, JJ. 


Mias .. Appellant” 
y. 

The Collector of Customs, Madras .. Respondent. 

Behraroji Merwanji Damania ..  Intervener. 


Customs Act (LII of 1962), sections 104, 105, 107 and 1C8, Indian Evidence Act 
(I of 1872), section 25 and Criminal Procedure Code (V of 1898), Chapter XIV 
—Interpretaticn—“ Police Officer”, to be construed ina broad way—All officers 
having the powers of the police officer with respect to investigation of offences, 
Whether they are called so or not—Customs officer invested with most of the powers 
exercised by the officer-in-charge of a police station when investigating a cugniza- 
ble offence but not empowered to file a charge-sheet under section 173, Criminal 
Procedure Code—Customs Officer, if a “ police officer.” 


Sea Customs Act, (VII of 1878), sections 17T1-A and 172. 


The question for determination is whether the officers of the customs depart- 
ment who had recorded the statements must be deemed to be police officers 
and the statements being of a confessional nature were not admissible in 
evidence by virtue of the provisions of section 25 of the Indian Evidence Act. 


Held that. in State of Punjab v. Barkat Ram (1962) 3 S.C.R. 338,it was held 
by the majority that customs officers were not police officers. for the purpose of 
section 25 of the Evidence Act and the statements to customs officers were 
admissible in evidence at the trial of persons accused of offences, inter alia 
under the Sea Customs Act, 1878. The substantial difference, however, between 
the New and old Customs Acts relates to (1) the procedure after arrest: (2) the 
procedure for enquiry or investigation and (3) the procedure for search. 


As regards the procedure after arrest a significant’ change which has been 
made in the new Act is contained in sub-section (3) of section 104. It is pro- 
vided thereby that where an officer of customs has arrested any person under 
sub-section (1) he shall, for the purpose of releasing such person, on bail or 
otherwise have the same power and be subject to the same provisions as the 
officer-in-charge of a police station has and is subject to under the Code of 
Criminal Procedure. Sub-section (4), however, makes an offence under the new 
Act non-cognizable notwithstanding anything contained in the Code of Criminal 
Procedure (the offences under the old Act were also non-cognizable). In the 
old Act there was no provision conferring the power of releasing a person on 
pat Or otherwise on a customs officer of and only a magistrate could grant 


In the old Act the provisions containing the procedure for enquiry were to 
be found in section 171-A. Any officer of customs duly employed in the 
prevention of smuggling had the power to summon any person whose attend- 
ance he considered necessary either to tender evidence or to produce a docu- 
ment in any enquiry which such officer was making in connection with smugg- 
ling of goods. Any person so summoned was bound to attend either in per- 
son or by an authorised agent and he was also bound to state the truth upon 

a T 
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any subject respecting which he wag examined or make a statement and to 
produce such documents and other things as might be required. Every such 
enquiry was by a deeming provision to be a judicial proceeding within the 
meaning of sections 193 and 228 of the Indian Penal Code. Under the new 
Act the enquiry can be of two kinds. Under section 107 any officer of cus- 
toms empowered by the Collector of Customs can require any person to pro- 
duce or deliver any document, etc., or he can examine any person acquainted 
with the facts and circumstances of the case. Section 108 contains the second 
set of powers which are analogous to section 171-A of the old Act, the two 
sections being almost similar in language.. 


As regards the procedure for search the important change which has been 
made in the new Act is that under section 105 if the Assistant Collector of 
Customs has reason to believe that any goods liable to confiscation or any 
documents or things are secreted in any place, he may authorise any officer of 
customs to search or may himself search for such goods, documents or things.. 
Under the old Act it wag necessary to obtain a warrant from a magistrate in 
accordance with section 172 and the warrant could be executed in the same way 
and had the same effect as a search warrant issued under the law relating to 
criminal procedure. 

The words “police officers” in section 25 of the Evidence Act must be cons- 
trued in a broad way and all officers would be police officers within the mean- 
ing of those words if they had the powers of the police officer with respect to 
investigation of offence with which they were concerned even if they were 
police officers properly so called or not. 


The ratio of the decision in Brdku Joti Sarant case, (1967) M.L.J. (Cri.y 
36: (1966) 3 S.C. R. 698, is that even if an officer under the 
Special Act has been invested with most of the powers which an 
officer-in-charge of a police station exercise when investigating a cognizable 
offence he does not thereby became a police officer within the meaning of sec- 
tion 25 of the Evidence Act unless he is empowered to file a charge-sheet under 
section 173 of the Code of Criminal Procedure. It is difficult and indeed it 
would be contrary to all rules of interpretation to spell out any such special 
power from any of the provision contained in the new Act. In this view of 
the matter even though under the new Act a customs officer has been invest- 
ed with many powers which were not to be found in the provisions of the old 
Act, he cannot be regarded as a police officer within the meaning of section 
25 of the Evidence Act. Customs Officer is under the Act of 1962 not a police 
officer within the meaning of section 25 of the Evidence Act and the statements 
made before him by a person who ig arrested or asainst whom an inquiry is 
made are not covered by section 25 of the Indian Evidence Act. 

Appeal by Special Leave from the Judgment and Order dated the 9th Sen- 
tember. 1966 of the Madras High Court in Criminal Revision Petition No. 1350 
of 1965. 

N. B. Hingorani, R. Jethmalani and Mrs. K  Hingorani, . Advocates 
for Appellant. 

Niren De, Solicitor-Generel of India and N. S. Bindra. Senicr Advocate, 
(R. H. Dhebar and S. P. Nayar, Advocates with him), for Respondent. 


goer R. Chaudhuri and K. Rajendra Chaudhuii, Advocates for Inter- 


The Judgment of the Court was delivered by 


`- ` * Grover, J.~-The' main point in this-appeal, by Special Leave, is whether the 
statements of the appellant and other accused persons recorded by the customs 
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authorities under the provisions of the Customs Act (LI of 1962), hereinafter 
called the New Act, were admissible in evidence at their trial for the alleged offen- 
ces under section 120-B of the Indian Penal Code read with section 135 of the 
New Act and sections 23 (1-A) and 23-B of the Foreign Exchange Regulation 
Act, 1947 and under Rule 131-B of the Defence of India Rules.. 


The facts need not be stated in great detail., A complaint was laid by the 
Collector of Customs, Madras, against 10 persons for having committed the abuve 
ofiences., ‘The complaint related to an occurrence which involved transport of 
750 bars of gold each weighing 10 tolas valued at more than 7 lakhs from Bombay 
to Madras. The statements of the accused persons were recorded by the Inspec- 
tor of Customs and other customs authorities before the complaint was filed. 
After a preliminary enjuiry the Second Presidency Magistrate, George town, 
Madras committed 9 of the accusea persons to stand their trial at the City Ses- 
sions Court, the charges being confined to the transaction connected with 700 bars 
of gold only. Seventeen charges were framed on 29th October, 1965, by the 
learned Sessions Judge against the appedlant and eight other accused persons 
for the various offences mentioned above., When the hearing before the Ses- 
sions Court commenced the prosecution sought to file the statements of the 
accused persons recorded by the customs authorities., Certain preliminary 
objections were raised on behalf of the accused to the admissibility of those 
statements.. ‘be first was that the officers of the customs department who had 
recorded the statements must be deemed ta be police officers and the statements 
being of a confessional nature were not admissible in evidence by virtue of ths 
provisions of section 25 of the Indian Evidence Act., The second objection was 
that the investigation conducted by the customs officer must be deemed to be 
under Chapter XIV read with section 5 (2) of the Criminal Procedure Code and 
the statements thus became inadmissible under section 161 read with section 162 
of the Code., The third objection was based on Article 20 (3) of the Constitu- 
tion involving testimonial compulsion., This objection was not mentioned in 
the order of the learned Sessions Judge but it was alleged to be raised before the 
High Court. The matter went up to the High Court on the Revisional side 
because the learned Sessions Judge took the view that the statements given by the 
accused persons to the customs officers could not be received in evidence., The 
learned Single Judge, who heard the Revision petition, referred the following ques- 
tions to a Full Bench owing to their importance : 


“Are statement recorded by enquiring officers of the Customs Department 
under section 107 (108) of the Customs Act, 1962, inadmissible in evidence in 
criminal trial by reason of thé bar under: (1) section 25 of the Indian Evidence 
Act; (2) section 162 of the Criminal Procedure Code, and (3) Article 20 (3) of 
the Constitution.” l l 

The Full Bench answered all the three questions against the accused persons. 

Only one out of them, Illias, has appealed to this Court., 


Learned Counsel for the appellant has not pressed the second point. As 
regards the third point, it was conceded before the Full Bench of the High Court 
that when the statements were recorded the investigation had not reached the 
stage when the particular persons bad been accused of an offence within the 
meaning of Article 20 (3) of the Constitution., In view of this concession learn- 
ed Counsel for the appellant has submitted that the matter be left undecided so 
that it may be open to the appellant to make whatever submissions he wishes to 
make before the trial Court when any such statement is formally tendered for’ 
admission into evidence., 

Adverting to the first point the main endeavour of the Counsel for the appel- 
lant has been to demonstrate by reference to various provisions of the new Act 
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that statements recorded by the customs authorities of a confessional nature 
would be hit by the provisions of section 25 of the Evidence Act., In State of 
Punjab v. Barkat Ram+, it was held by the majority that customs officers were 
not police officers for the purpose, of section 25 of the Evidence Act and the 
statements to customs Officers were admissible in evidence at the trial of persons 
accused of offences, inter alia, under the Sea Customs Act, 1878, hereinafter 
called the “old Act.” It has been submitted that a later decision of this Court 
in Raja Ran Jaiswal v. State of Binar* which related to the question whether 
an Excise Inspector exercising powers under the Bihar and Onissa Excise Act 
was a police officer for the purposes of section 25 of the Evidence Act gots a 
great deal in favour of the appelant particularly when the provisions of the new 
Act wherein substantial departure has been made from those of the old Act are 
kept in view., As will be presently seen there is yet a third decision of the con- 
stitution bench of this Court in Badku Joti Savant v. State of Mysore’ which 
related. to the provisions of the Central Excises and Salt Aqt which goes against . 
the contention passed by the Counsel for the appellant., At any rate it does not 
appear that the majority view expressed in Barkat Ram's case has been shaken 
in any manner so tar as statements récorded by, a customs officer under the old 
Act are concerned., Indeed in a recent decision of this Court #. Shankar Lal 
and others v. Assistant Collector of Customs, Madras* it bas been reamed 
that there is no conflict between the casea of Raja,Ram Jaiswal* and Barkat, 
Ram., the former being distinguishable from the latter.. 


Before the previous pronouncements of this Court are -discussed it is neces-. 
sary to compare the relevant provisions of tha new, Act and the old Act. 


Under the old Act section 173 provided that persons reasonably suspected, 
of offences under that Act might be arrested by any officer of Customs or other 
persons duly employed for the prevention of smuggling.. Under the new Act 
according to section 104 if an officer of customs empowered in this behalf by 
general or special order of the Collector of Customs has reason to believe that, 
any person has been guilty of an offence punishable undey, section 135, he may 
arrest such person., As regards the power to search, Chapter XVII of the old 
Act contained the relevant provisions., Section 169 conferred the power on a 
customs officer to search, on a reasonable suspicion., Under section 170 when 
any officer of customs was about to search any person under the provisions of 
section 169 such persons could require that officer to take him, previous to search 
before the nearest magistrate or customs-collector., Section 172 conferred power 
on a magistrate to issue search warrants on an application by the customs-collec- 
tor. In the new Act, section 100 confers the power to search suspected persons 
entering or leaving India., Section 102 contains provision analogous to section 
170 of the old Act with some minor differences.. Under the old Act every per- 
son arrested on the ground that he had been guilty of an offence under that Act 
had to be forthwith taken to the nearest magistrate oc customs-collector, (section- 
174)., Under the new Act, section 104 (2) provides that every person arrested, 
shall, without unnecessary delay, be taken to a magistrate, Lastly section 171-A 
of the old Act conferred power on customs officers to summon, persons to give evi- 
dence and produce documents.. Under the new Act section 107 gives the power 
to customs officers empowered by general or special order of Collector of Customs,; 
to examine persons acquainted with the facts and circumstances of the case or to: 





1. (1962) 3 S C.R. 338. 701 : (1966) 38.CR 698. i 
- L (1964) 2 S.C.R. 752. 4 Cr. À. Nos, 32 & 104 of 1965 decided on- 
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require any person to produce or deliver any document. Section 108 confers 
power on a Gazetted Officer of customs to summon persons for giving evidence 
or producing documents. 

The substantial difference, however, between the two enactments as has 
been pointed out by tae High Court relates to (1) the procedure after arrest; 
(2) the procedure for enquiry or investigation and (3) the procedure for search. 


As regards the procedure after arrest a significant change which has been 
made in the new Act is contained in sub-section (3) of section 104. It is provided 
thereby that where an officer of customs has arrested any person under sub-section 
(1) he shall, for the purpose of releasing such person, on bail or otherwise have 
the same power and be subject to the same provisions as the officer-in-charge of 
a Pclice Station has and is subject to under the Code of Criminal Procedure. 
Sub-section (4), however makes an offence under the new Act non-cognizable 
notwithstanding anything contained in the Code of Criminal Procedure (the 
offences under the old Act were also non-cognizable). In the old Act there 
was no provision conferring the power of releasing a person on bail or otherwise 
on a Customs Officer and only a magistrate could grant bail. A great deal of 
emphasis has been laid by the Counsel for the appellant on the power of granting 
bail which has now been given to a customs officer under the new Act. It ts 
pointed out that such a power goes a long way and assists a great deal in extor- 
tion of confessions against which section 25 of the Evidence Act contains the 
main safeguards. It has also been contended that all the powers of an officer-in- 
charge of the police station under the Code of Criminal Procedure have been con- 
ferred: on an officer of customs in the matter of releasing an arrested person on 
bail or otherwise. It has even been suggested by the appedlant’s Counsel thar 
the word “otherwise” invests the customs officer with all the powers which an 
officer-in-charge of a police station can exercise under Chapter XIV of the Code. 
It may be observed at once that the word “otherwise” clearly relates to relating 
person who has been arrested and cannot possibly be construed in the manner 
suggested by the learned Counsel. 

In the old Act the provisions containing the procedure for enquiry were to 
be found in section 171-A. As stated before, any officer of customs duly 
employed in the prevention of smuggling had the power to summon any person 
whose attendance he considered necessary either to tender evidence or to pro- 
duce a document in any enquiry which such officer was making in connection 
with smuggling of goods. Any person so summoned was bound to attend either 
in person or by an authorised agent and he was also bound to state the truth 
upon any subject respecting which he was examined or make a statement and to 
produce such documents and other things as might be required. Every such 
enquiry was by a deeming provision to be a judicial proceeding within the mean- 
ing of sections 193 and 228 of the Indian Penal Code. Under the new Act the 
enquiry can be of two kinds. Under section 107 any officer of customs empower- 
‘ed by the Collector of Customs can require any person to produce or deliver any 
document, etc., or he can examine any person acquainted with the facts and 
‘circumstances of the case. Section 108 contains the second set of powers which 
are analogous to section 171-A of the old Act, the two sections being almost 
similar in language. The contention on behalf of the appellant is that section 
107 of the new Act gives power of investigation to officers of customs similar to 
those exercisable by a police officer under Chapter XIV of the Criminal Proce- 
dure Code. Now a Police officer under section 160 of the Code can, by an order 
in writing, require the attendance of any person within the limits of his own or 
any adjoining station and he can under section 161 examine orally 
any person supposed to be acquainted with the facts and circum- 
erances of the case. The submission of the appellants Counsel 
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therefore is that section 107 is similar to sections 160 and 161 and the cus- 
toms officer conducting an enquiry or investigation relating to offences under the 
new Act enjoys the same power as a police officer making an investigation 
under Chapter XIV of the Code of Criminal Procedure. It is pointed out that 
under the old Act no such powers were conferred on the customs officer and it 
was with reference to section 171-A of the old Act that this Court in Barkat 
Ram’s case» laid emphasis on the judicial nature of the proceedings held under 
ihat section. The distinction, it is said, no longer obtains owing to the provi- 
sions of section 107 of the new Act. 

As regards the procedure for search the important change which has been 
made in the new Act is that under section 105 if the Assistant Collector of cus- 
toms has reason to believe that any goods liable to confiscation or any docu- 
ments or things are secreted in any place, he may authorise any officer of cus- 
toms to search or may himself search for such goods, documents or things. 
Under the old Act it was necessary to obtain a warrant from a magistrate in 
accordance with section 172 and the warrant could be executed in the same way 
and had the same effect as a search warrant issued under the law relating to 
criminal procedure.’ 

An examination of the previous decisions of this Court may now be made 
in order to test the validity of the argument raised on behalf of the appellant 
that owing to the substantial changes made in the new Act statements of a con- 
fessional nature recorded by the customs officers should be excluded under section 
25 of the Evidence Act on the ground that these officers are police officers with- 
in the meaning of that section. In the majority judgment in Barkat Ram's 
case} a comparison was made between the duties and powers of police officers 
and customs officers which may be summarised as follows: 

(1) The police is the instrument for the prevention and detection of crime 
which can be said to be the main object of having the police. The powers of 
customs officers are really not for such purpose and are meant for checking the 
smuggling of goods and due realization of customs duties and for determining 
the action to be taken in the interesi of the revenue country by way of confisca- 
tion of goods on which no duty had been paid and by imposing penalties and 
fines. 

(2) The customs staff has merely to make a report in relation to offences 
which are to be dealt with by a magistrate. The Customs Officer, therefore, is 
not primarily concerned with the detection and punishment of crime but he is 
merely interested in the detection and prevention of smuggling of goods and 
safeguarding the recovery of customs duties. 

(3) The powers of the search, etc., conferred on the Customs Officers are 

of a limited character and have a limited object of safeguarding the revenues 
of the State and the statute itself refers to police officers in contradiction to 
Customs Officers. 

(4) If a customs officer takes evidence under section 171-A and there is an 
admission of guilt, it will be too much to say that that statement is a confession 
to a police officer as a police officer never acts judicially and no proceeding before 
him is deemed to be a judicial proceeding for the purpose of sections 193 and 
228 of the Indian Penal Code or for any other purpose. 

Adverting to Raja Ram Jaiswaľs case*. it is significant that by virtue of 
section 77 (2) read with section 78 (3) of the Bibar and Orissa Excise Act, 1915, 
an Inspector or Sub-Inspector was deemed to be an officer-in-charge of a police 
station and was entitled to investigate any offence under the Excise Act. He 
could exercise all the powers which an officer-in-charge of a police station could 
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exercise under Chapter XIV of the Code. It was therefore held by the majority 
that a confession recorded by an Excise Officer during an investigation into an 
excise offence could not reasonably be regarded as anything different from a 
confession to a police officer. Barkat nams case; was distinguished on a 
number of grounds. One was that the Excise Officer did not exercise any judi- 
cial power just as the Customs Officer did under the Sea Customs Act, 1878: 
secondly the Customs Officer was not deemed to be an officer-in-charge of a 
police station and therefore he could not exercise powers of such an officer under 
the Code of Criminal Procedure. Further the customs officer could make an 
enquiry but he had no power to investigate into an offence under section 156 
of the Code. Even though some of the powers set out in Chapter XVII of the 
Sea Customs Act were analogous to those of the police officer under the Code, 
they were not identical with those of a police officer and were not derived from 
or by reference to the Code. Jt was pertinently that the Customs Off- 
cer was nol entitled to submit a report to a magistrate under section 190 of the 
Cude with a view that cognizance of the offence be taken by a magistrate. It 
was then said at page 766: 


“The test for determining whether such a person is a “police officer” for the 
purpose of section 25 of the Evidence Act would, in our judgment, be whether 
the powers of a police officer which are conferred on him or which are exercis- 
ble by him because he is deemed to be an officer in charge of a police station 
establish a direct or substantial relationship with the prohibition enacted by 
section 25, that is, the recording of a confession. In our words, the test 
would be whether the powers are such as would tend to facilitate the obtain- 
ing by him of a confession from a suspect or a delinquent. If they do, then 

_ it is unnecessary to consider the dominant purpose for which he is appointed or 
the question as to what other powers he enjoys.” 


._. Emphasis was laid on the police officers having such powers which enable 
them to exercise a kind of authority over the persons arrested which facilitate 
the obtaining from them statements which may be ot incriminating nature. The 
case of Raja Ram Jaiswal’ came up for discussion in the third of series of those 
of these cases, namely, Badku Joti Savant v. State of Mysore? The appellant 
there had been found in possession of contraband gold. He was prosecuted 
under section 167 (81) of the Sea Customs Act read with section 9 of the Land 
Customs Act. A question arose whether the statement made by the appellant 
to the Deputy Superintendent of Customs and Excise was admissible in evi- 
dence. The contention raised was that the Central Excise Officer under the 
Central Excises and Salt Act, Œ of 1944), hereinafter called the “Central 
Excise Act”, was a police officer within the meaning of those words in section 25 
of the Evidence Act. Therefore even though the Deputy Superintendent of 
Customs and Central Excise had acted under the power conferred on him by the 
Sea Customs Act, he was still a police officer and the statement made to him 
which was in the nature of a confession was inadmissible in evidence. This 
Court referred to the difference of opinion among the High Courts as to the 
meaning of the words “police officer” used in section 25 of the Evidence Act. 
One view was that those words must be construed in a broad way and all offi- 
cers would be police officers within the meaning of those words if they had the 
powers of the police officer with respect to investigation of offences with which 
they were concerned even if they were police officers properly so called or not. 
The narrow view was that these words in section 25 meant a police officer pro- 
perly so called and did not include officers of other departments of Government 
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who might be charged with the duty to investigate, under special Acts, special 
crimes like the excise or customs offences, etc. The Court proceeded on the 
assumption that the broad view was correct. After examining the various provi- 
sions of the Central Excise Act and in particular section 21 it was observed that 
a police officer for the purpose of Clause (6) of section 190 of the Code of Crimi- 
nal Procedure could only be one properly so called. A Central Excise Officer 
bad to make a complaint under Clause (1) of section 190 of the Code to a magis- 
trate to enable him to take cognizance of an offence committed under the special 
statute. The argument that a Central Excise Officer under section 21 (2) of the 
Ceniral Excise Act had all the powers of an officer-in-charge of a police station 
under Chapter XIV of the Code and therefore he must be considered to be a 
police officer within the meaning of those words in section 25 of the Evidence Act 
was repelled for the reason that though such officer had the power of an officer- 
in-charge of a police station be did not have the power to submit a charge-sheet 
under section 173 of the Code. Raja Ram Jalswal’s case! was distinguished on 
the ground that section 21 of the Central Excise Act was in terms different from 
section 78 (3) of the Bibar and Orissa Excise Act, 1915 which provided that for 
the purpose of section 156 of the Code of Criminal Procedure the Excise Officer 
empowered under section 77 (2) of that Act shall be deemed to be the officer-in- 
charge of a police station. The following observations at page 704 are indeed 
important : 

“All that section 21 provides is that for the purpose of his enquiry, a Central 
Excise Officer shall have the powers of an officer-in-charge of a police station 
when investigating a cognizable case. But even so it appears that these powers 
do not include the power to submit a charge-sheet under section 173 of the 
Code of Criminal Procedure, for unlike the Bihar and Orissa Excise Act, the 
Central Exaise Officer is not deemed to be an officer-in-charge of a police 
staticn.” 


It was reiterated that the appellant could not take advantage of the decision 
in Raja Ram Jaiswal’s case? and that Barkat Ram's case? was more appo- 
site. The ratio of the decision in Badku Joti Savant? is that even if an officer 
under the speical Act has been invested with moet of the powers which an officer- 
in-charge of a police station exercises when investigating a cognizable offence he 
does not thereby became a police officer within the meaning of section 25 of the 
Evidence Act unless he is empowered to file a charge-sheet under section 173 of 
the Code of Criminal Procedure. 


Learned Counsed for the appellant when faced with the above difficulty has 
gone to the extent of suggesting that by necessary implication the power to file a 
charge-sheet flows from some of the powers which have already been discussed 
under the new Act and that a customs. officer is entitled to exercise even this 
power. It is difficult and indeed it would be contrary to all rules of interpreta- 
tion to spell out any such special power from any of the provisions contained in 
the new Act. In this view of the matter even though under the new Act a cus- 
toms Officer has been invested with many powers which were not to be found in 
the provisions of the old Act, he cannot be regarded as a police officer within the 
meaning of section 25 of the Evidence Act. In two recent decisions of this 
Court in which the judgments were delivered only on 18th October, 1968, ie. 
Romesh Chandra Mehta v. State of West Bengal‘ and Dady Adarfi Fatkia v. 
K. K. Ganguly, Assistant Collector of Customs and another® the view express- 
ed in Barkat Ram's case? with reference to the old Act has been reaffirmed on the 
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question under consideration and it has been held that under the new Act also 
the position remains the same. This is what has been said in Dady Adarji Fat- 
Kia’s case! : 

“For reasons set out in the judgment in Romesh Chand 
Mehta v. State of West Bengal’ and the judgment of this Court in 
Badku Joti Savant’s case*, we are of the view that a Customs Officer is under 
the Act of 1962 not a police officer within the meaning of section 25 of the 
Evidence Act and the statements made before him by a person who is arrest- 


ed or against whom an inquiry is made are not covered by section 25 of the 
Indian Evidence Act.” 


This appeal fails and it is dismissed. 
VM K. — Appeal dismissed. 
THF SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 
PRESENT :—J. M. SHELAT, V. BHARGAVA AND C. A. VAIDIALINGAM, JJ. 
The Workmen of Shri Bajrang Jute Mills Ltd. .. Appellants* 
D. 
The Employers of Shri Bajrang Jute Mills Ltd. .», Respondents. 
Industrial Dispute—Wage structure in the industry, determination of—Wage struc- 
ture to be based on the principles of fair wages payable in the industry —Capacity 
of the industry to pay to be gauged on an industry-cum-region basis, after taking 
a fair cross—Section of that industry—In a given case permissible to divide the 
industry into appropriate classes and then to deal with the capacity of the industry 
to pay class-wise. 


Industrial Dispute—Wage structure in the jute industryp—Wage Board—Uniform wage 
scales for the entire industry—sSelection of 20 miles from West Bengal and 9 
reporting mills from other regions as representing à cross-section of the industry 
and treating cotton textile concerns in West Bengal as comparable to those in 
jute industry and treating the former as comparable to these outside—Determina- 
tion of uniform wage scales by clubbing the mills together in disregard of conditions 
prevalling in the mills in different regions, if suffers from an inherent infirmity. 


The approach òf the Wage Board to determine uniform wage scales for the 
entire industry must suffer from an inherent weakness. Conditions, such as 
easy access to raw materials, transport, nearness of markets for disposal of the 
manufactured product, availability of labour, the type of market whether with- 
in or outside the country for which the manufactured articles are intended and 
diverse other factors must vary from region to region. Likewise, economic 
conditions affecting the consumer prices must and do differ, as is well-known, 
from region to region, depending largely upon whether a particular region is 
self-sufficient or not in the elemental needs of its citizens and these in turn 
are bound to affect living standards. It would therefore be too artificial and 
unrealistic an approach to be oblivious of these differences and to attempt to 
group together all establishments and factories and device common wage- 
scales applicable to all of them disregarding the peculiar features of the 
industry in a particular region. Favourable conditions prevailing in one 
region would place industrial concerns there in a position better than those in 
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- other regions where such conditions do not occur. Similarly, in regions where 
consumer prices aro lower, labour would be better off than in the rest of the 
regions where the living index is higher; yet, the wage scales would be the 
same in all the regions. Uniformity of wage-scales, irrespective of differences 
in conditions would place both the employees and the employers in regions 
where such favourable conditions prevail in an unfairly advantageous position 
over the employees and employers in the other regions. Instead of attaining 
harmony there would as a result arise inevitably a feeling of discrimination. 
Though, as laid down in “xpress Newspapers case (1959) S.C.R. 12: (1958) S.C.J. 
113. It may not be possible or even necessary for Wage Board to scrutinise 
all the establishments separately and it would be enough to take a representa- 
tive cross-section of the industry for assessment, the cross-section to be a 
truly representative one and capable of giving a true picture of the conditions 
of both the industry and labour must be one from each region where establish- 
ments of the industry in question are situate. 


What the Wage Board, however, did was that instead of proceeding region- 
wise and selecting a representative cross-section from each region, it selected 20 
mills from West Bengal and clubbed them with 9 reporting mills from the rest 
of the regions, wz, Bihar, U. P., Madhya Pradesh and Andhra Pradesh where 
a few mills are scattered. The Board considered these 29 mills as representing 
a cross-section of the industry. It is obvious that these mills so clubbed 
together could not truly reflect the economic and other conditions prevailing 
In the mills in different regions with their peculiar problems and differing condi- 
tions. That was not a proper approach and was bound to result in injustice 
especially in view of the peculiar feature of the jute industry that it is pre- 
dominantly concentrated in West Bengal and is export-oriented. Besides, 
the jute industry in the other regions suffers from a distinct disadvantage as 
the raw materials have to be transported from a distance at considerable cost. 


Another difficulty in accepting the Wage Board’s recommendations arises 
from the fact that the Board equated the cotton textile industry in West Bengal 
with the jute industry there and finding the wage-scales in the jute industry 
lower than those in the cotton textile industry, the Board raised the scales in 
the jute industry so as to bring them to the level of the cotton textile indus- 
try. Having so done, the next step which the Wage Board took was to raise 
also the wage-scales in mills outside West Bengal to bring them in line with the 
scales proposed by it for the mills in West Bengal. This process gave rise to 
two infirmities: (f) that the Board treated cotton textile concerns in’ West 
Bengal as comparable to those in jute industry; and (7i) it treated the jute mills 
in West Bengal as comparable to those outside, although conditions in the differ- 
eat regions where they were situate were obviously different. This meant that 
the Board gave a go-by to the well-established principle of industry-cum 
region consistently applied by Industrial Tribunals whenever wage-scales had 
to be determined. 


The claim of the respondent that the recurring expenditure for implementa- 
tion of the recommendation of ths Wage Board is over Rs. 3,75,000, and that 
it has not the financial capacity to bear this burden, has been accepted by the 
Industrial Tribunal and that finding has not been challenged. The respondent 
mill, which has only 120 looms, has been compared with the two big mills in 
Andhra Pradesh, viz.. Nellimarla and Chittavalsa, having 326 and 500 looms 
respectively, as also with very large mills in West Bengal, some of whose loom 
capacity is more than 2,000. That clearly shows that all mills, small as well 
as large, economic as well as uneconomic, have been clubbed together and 
dreated alike by the Wage Board., . l 
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The various aspects, dealt with above, establish that the essential pre- 
requisite of deciding the wage structure, viz., to consider the capacity of the 
industry to pay on the principles laid down by this Court, is absent in the 
recommendations of the Wage Board and that introduces a fatal industry in 
its decision. l 

Appeal by Special Leave from the Award dated the 29th May, 1965 of the 
Industrial Tribunal, Andhra Pradesh in I. D. No. 12 of 1964. 


M. K. Ramamurthi, Mrs. Shyamala Pappu and Vineat Kumar, Advocates, 
for Appellants. ; 

K. Srinivasamurthy, Naunit Lal and B. P. Singh, Advocotes, for Respon- 
dents. 


The Judgment of the Court was delivered by 


Vaidialingam, J.—Tbe workmen of Shri Bajrang Jute Mills Ltd., in this 
appeal by Special Leave, attack the correctness of the award dated 29th May, 1965 
of ihe Industrial Tribunal, Andhra Pradesh, Hyderabad, I.D. No. 12 of 1964, by 
which it held that the demand of the workmen for implementation of the recom- 
mendations of the Central Wage Board for Jute Industry (hereinafter referred to 
as the Wage Board), was not justified. 


In view of the fact that the respondent-management declined to accede to 
the demand of the appellants to pay wages in accordance with the recommenda- 
tions of the Wage Board, the State of Andhra Pradesh, by its order dated 21st 
March, 1964, referred for adjudication to the Industrial Tribunal, Hyderabad, the 
following question : 


“Whether the demand of the workmen in Sri Bajrang Jute Mills, Limited, 
Guntur, for implementation of the recommendations of the Central Wage 
Board for Jute Industry is justified, and if so, to what extent ?” 


The Wage Board waz constituted by the Central Government for determining 
among other matters, a wage structure, based on the principles of fair wages pay- 
able in the jute industry. The Wage Board consisted of a Chairman, two inde- 
pendent Members, two Members representing the employers and two Members 
representing the workers. It may be noted that the Members representing the 
industry and labour were not chosen by the representative bodies of the industry 
or the labour but were appointed by Government. In fact, neither the industry 
nor the labour had any voice in the choice by the Government of any of the mem- 
bers of the Wage Board. The Wage Board submitted its report to the Govern- 
ment, making recommendations about the wage structure and laying down prin- 
ciples for awarding bonus for the year 1962-63 and the subsequent years. 


It appears from the Wage Board’s report that, at the very outset, the Wage 
Board selected 20 mills from West Bengal and 9 reporting mills from outside 
West Bengal which it considered to form a representative cross-section of the indus- 
try for detailed study. The Wage Board took into account the financial posi- 
tion of the said mills and also collected other data and information not only from 
the mills concerned but also from other quarters. The Wage Board took . into 
account the growth of paid-up capital, gross block depreciation, profits made and 
dividends paid by the mills and other allied matters and came to the conclusion 
that the industry’s position was satisfactory and its future was bright. The 
Wage Board was not required to fix a wage structure on the peculiar financial 
position of any particular unit, although it was bound to take a fair cross-section 
of the industry represented by units reflecting the general conditions prevailing 
ih the industry as a whole. The Wage Board also considered the principles for 
determination of bonus and recommended payment of bonus for the year 1963 
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on the basis of the basic wages drawn by the worker for the year 1962. It also 
recommended that for future years the bonus was to be paid according to the 
wages drawn in the preceding year. It further recommended certain rules for 
determination of the quantum of bonus. According to the appellants, the res- 
pondent was bound to implement the recommendations of the Wage Board in all 
respects and its refusal to do so was illegal and unjustified. 


The respondent pleaded that the recommendations of the Wage Board could 
not be implemented as the Mill had no financial capacity to bear the burden of 
the wage scales recommended by the Wage Board. The respondent made an 
aitempt to implement the Wage Poard’s recommendations to some extent at 
least, provided the labour agreed for revision of work loads, but the labour was 
not wilting for such revision. It was further stated that the respondent com- 
pany, though started in 1907, had been running at a loss for a number of years 
and its Joom-strength was only 120. The mill was located at Guntur, which is 
not a jute-growing area, and in consequence almost all raw materials had to 
be brought from Vijayanagaram, in Vishakapatnam District, and from Calcutta. 
As the raw materials and other products had to be brought from outside, it in- 
volved the milk in considerable expense due to freight charges, etc.’ The products 
manufactured in the mill were only cement bags and twine and cement com- 
panies were its only customers. The company had furnished replies to the. 
questionnaire issued by the Wage Board and had made it clear that the wages 
paid by # were reasonable and it could not bear any additional burden in that 
regard. Even the interim relief, recommended by the Wage Board, was imple- 
mented with considerable difficulty though Ft involved the company in an addi- 
tional revenue expenditure of Rs. 1,53,000 a year. 


The Wage Board’s recommendations fixed the wage scales, dearness allowance, 
etc., for all the employees working in all the jute mills situated in the country, 
irrespective of the finncial position of individual mills. If the recommendations 
of the Wage Board were to be implemented, the company would be put to further 
expenditure of Rs. 2,75,385.60 in the first year, Rs. 3.25 lakhs in the second 
year and Rs. 3.75 lakhs in the third year in addition to the existing wage bill 
which the company had to meet. The company has been making only negligible 
profits and it could not pay any dividend on its equity shares for nearly 7 years. 
Jts reserves also have been dwindling. The financial position of the company 
therefore, is such that it is impossible for it to bear the burden of the additional 
wage structure, dearness allowance, etc., as recommended by the Wage Board.. 
The company further pleaded that the Wage Board comniitted a serious mistake 
when it compared the financial position of the respondent along with two other 
large mills in the Andhra area, viz.. Nellimarla and Chittavalsa Jute Mills. 
Further the wage scales fixed by the Wage Board are on the basis of the position 
occupied by big jute mills in West Bengal, having upto 2.561 looms and 13,580 
spindles. The Wage Board did not attempt to make any distinction between 


gmall and uneconomic mills and large mills, nor was any classification made 
in that manner. 


Regarding payment of bonus, the company pleaded that this was covered 
by a settlement and the workmen were not entitled to the same in view of the 
financial position of the company and as there was no available surplus. The 
wage structure, dearness allowance, etc., fixed by the Wage Board were not in 
accordance with the prinaples laid down by this Court im several decisions. 
According to the decisions of this Court, no fair wage can be fixed unless the 
unit in question has the financial capacity to meet the additional burden; and, 
in fixing the wage scale and dearness allowance, the principle of industr y-cum 
region has to be applied. Small and struggling units should not be compared 
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with large, flourishing concerns. The extent of business carried on by them, 
the labour force, the capital invested, quantum of reserves, dividends declared 
and profits made, have all to be taken into account to see whether the units 
could be compared for wage fixation. All these circumstances have not beer 
given due weight and consideration by the Wage Board. The respondent mill 
has only 120 looms and it has been compared with not only the very big mills 
in West Bengal but also with the Nedlimarla and Chittavalasa Jute Mills which 
have 500 and 316 looms respectively. No classification was made by the Wage 
Board of the various jute mills as large, medium and small units: and in pres- 
cribing uniform scales for all types of units no distinction has been made between 
economic and uneconomic units. Small and struggling units have been treated 
in the same way as large and prosperous units. Finally, the respondents pleaded 
that in view of the circumstances indicated above, the Wage Board’s recommen- 
dations could not be implemented by it and the labour’s claims, on the basis 
of the Wage Board’s recommendations, were not justified. 


The Industrial Tribunal, in its award under attack, accepted the pleas taken 
by the management. While recognising the fact that the Wage Board's recom- 
mendations were made, after collecting considerable data, the Tribunal was of 
the view that the Wage Board committed an error in comparing the respondent 
mill with other big mills, not only in Andhra Pradesh but also outside that 
State. The Tribunal was also of the view that the principles laid down by this 
Court that the fixation of wage scales should be or. an industry-cum-region basis 
and that small units should not be compared with large and flourishing concerns, 
were not given due regard by the Wage Board. On the materials placed before 
it, the Tribunal accepted the claim of the respondent that it was a small concern 
considered from any point of view, viz., of looms, paid up capital, reserves, or 
the profits. In respect of the capacity to pay, the Tribunal was of the view that 
the Wage Board had not approached the question in the light of the principles. 
laid down by this Court. The Tribunal came to the conclusion that the respon- 
dent, which is a fairly small unit, has not the financial capacity to adopt the 
wage-structure fixed by the Wage Board. The Tribunal accepted the claim of the 
respondent regarding the additional financial burden it would have to bear, even 
according to the phased programme fixed by the Wage Board and has held that 
the financial position of the company is such that it cannot bear this burden.. 
The Tribunal also came to the conclusion that as the Wage Board was devising a 
fair wage, the capacity of the particular industry to bear the additional burden— 
which is one of the essential circumstances to be taken into consideration—has 
not been taken into account. On the other hand, all jute mills, wherever situate, 
big or small, prosperous or struggling. economic or uneconomic, have all been 
treated alike and a uniform wage structure applicable to all mills has been fixed. 
There has been no attempt at classification of small and uneconomic mills for the 
purpose of finding out their financial capacity. The Tribunal finally came to the 
conclusion that the demand of the workmen for implementation of the recom- 
mendations of the Wage Board was not justified. 


The same stand, taken before the Tribunal by the management and the 
workmen, as mentioned earlier, have been reiterated before us by Mr. M. K. 
Ramamurthy, learned Counsel for the union, attacking the award and 
Mr. K. Srinivasamurthy, learned Counsel for the management, in support of the 
award. Before we refer to the circumstances under which the Wage Board was 
constituted, as well as the approach made by ft in the fixation of wage-scales 
and other matters, it is necessary to refer to the principles laid down by this 
Court in that regard and to examine whether the Wage Board has properly 
applied those principles. Mr. Ramamurthy, learned Counsel for the appellant, 
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has accepted the position that there is an obligation on the Wage Board to follow 
correctly and apply the principles laid down by this Court in the matter of 
fixation of wages and dearness allowance. But his contention is that the Wage 
Board has, in its recommendations, followed those principles. 


Io Express Newspapers (Private) Ltd.v. The Union of India) this Court 
has elaborately considered the concept of (i) living wage; (ii) fair wage; end (ii) 
minimum wage, as weil as the machinery for fixation of wages, adopted in various 
countries. So it is not necessary to cover the ground ower again. So far as fair 
wage is concerned, this Court has stated that while the lower limit must obviously 
be the minimum wage, the upper limit is equally said to be what may broadly 
be called the ‘capacity of the industry to pay’. It has further been stated that 
the capacity of the industry to pay should be gauged on an industry-cum-region 
basis, after taking a fair cross-section of that industry and that in a given case 
it may be even permissible to divide the industry into appropriate classes and 
then deal with the capacity of the industry to pay classwise. This Court further 
laid down the principles in that regard as follows, at p. 92: 


“The principles which emerge from the above discussion are: 


(1) that in the fixation of rates of wages which include within its compass 
the fixation of scales of wages also, the capacity of the industry to pay is one 
of the essential circumstances to be taken into consideration except in cases 
of bare subsistence or minimum wage where the employer is bound to pay 
the same irrespective of such capacity; 


(2) that the capacity of the industry to pay is to be considered on ar industry- 
cuni-region basis after taking a fair cross section of the industry; and 


(3) that the proper measure for gauging the capacity of the industry to pay 
should take into account the elasticity of demand for the product, the pos- 
sibility of tightening up the organisation so that ths industry could pay 
higher wages without difficulty and the possibility of increase in the efficiency 
of the lowest paid workers resulting in increase in production considered in 
conjunction with the elasticity of demand for the product—no doubt against 
the ulttmate background that the burden of the increased rate should not 
be such as to drive the employer out of business.” . 

The discussion on the question of capacity of an industry to pay is wound-up 
at p. 191 with the following observations: 

“Industrial adjudication is familiar with the method which is usually adopted 
to determine the capacity of the employer to pay the burden sought to be 
imposed on him. If the industry is divided into different classes, it may not 
be necessary to consider the capacity of each individual unit to pay but it 
would certainly be necessary to consider the capacity of the respective classes 
to bear the burden imposed on them. A cross-section of these respective 
classes may have to be taken for careful examination and all relevant factors 
may have to be borne in mind in deciding what burden the class considered 
as a whole can bear. If possible, an attempt can also be made, and is often 
made, to project the burden of the wage structure into two or three succeed- 
ing years and determine how it affects the financial position of the employer.” 

In French Motor Car Co , Ltd. v. Workmen* this Court observed at p. 20: 


“It is now well settled that the principle of industry-cum-region has to be 
applied by an industrial Court, when it proceeds to consider questions like 
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wage structure, dearness allowance and similar conditions of service. In 
applying that principle industrial Courts have to compare wage scales pre- 
vailing in similar concerns in the region with which it is dealing, and generally 
speaking similar concerns would be those in the same line of business as the 
concern with respect to which the dispute is under consideration. Further, 
even in the same line of business, #t would not be proper to compare (for 
example) a small struggling concern with a large flourishing concern.” 


The principle that the basis of fixation of wages and dearness allowance is 
industry-cum-region was reiterated in Greaves Cotton @& Co. v. Their 
Workmen?. 


According to Mr. Ramamurthy, the learned Counsel for the appellant, the 
principles laid down by the decisions, referred to above have been borne in mind 
by the Wage Board when it fixed the wage structure and dearness allowance.. 
Learned Counsel also urged that when a wage structure was fixed for the industry 
as such, it is not necessary that the capacity of individual units should also be 
considered and that on the other hand it would be enough if a fair cross-section 
of the industry was taken into account for this purpose as was done by the 
Wage Board in the present case. 


On the other hand, according to Mr. Srinivasamurthy, the learned Counsel 
for the management, inasmuch as a fair wage was being fixed, the Wage Board 
was bound to apply the principle of industry-cum- region in fixing the wage 
structure and dearness allowance and the Wage Board has committed an error 
in not classifying the various units as large, mediam and small units and pres- 
cribing different scales for different types of units. 


We shall now proceed to consider the circumstances under which the Wage 
Board was constituted, its composition and the approach made by it in fixing the 
Wage structure and dearness allowance. 


In Chapter XXVII, paragraph 25, of the second Five-Year Plan of the 
Government of India, it is stated that statistics of industrial disputes show that 
wages and allied matters are the major source of friction between employers and 
workers and that an acceptable machinery for settling wage disputes will be one 
which gives the parties themselves a more responsible role in reaching decisions.. 
It is further stated that an authority like a tripartite wage board, consisting of 
equal representatives of employers and workers and an independent chairman 
would probably ensure more acceptable decisions and that such wage boards 
should be constituted for individual industries in different areas. In pursuance 
of this recommendation, the Government of India, by its Resolution No. WB-5 
(1)(60, dated 25th August, 1960, set up a Central Wage Board for Jute Industry. 
The Board consisted of a chairman, two independent members and two members 
representing employers and two Members representing employees. The terms 
of reference of the Board were: 

‘*(a) to determine the categories of employees (manual, electrical, supervisory, 
etc.) who should be brought within the scope of the proposed wage fixation; 


(b) to work out a wage structure based on the principles of fair wages as set 
forth in the report of the Committee on Fair Wages.” 


In evolving a wage structure, the Board was also required to take into account 
the needs of the industry in a developing economy, the special features of the jute 
industry as an export industry, the requirements of social justice and the need 
for adjusting wage differentials in’ such manner as to provide incentives to 
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workers for advancing their skill. The wage Board was also required, within-two ` 
months from the date of its starting work, to submit its recommendations regard- 
ing the demands of labour in respect of interim relief, pending its final report. 


The Wage Board recommended to the Central Government the grant of 
interim relief of Rs. 2.85 from 1st October to 31st December, 1960 and Rs. 3.42 
from 1st January, 1961 in respect of all jute mills in India, excepting the Katibar 
Jute Mill in respect of which the interim relief at the rate of Rs. 3.42 was grant- 
ed from Ist September, 1961. The Central Government accepted this recom- 
mendation, by its Resolution No. WB-5(3)|61 dated 25th January, 1961, and 
requested the jute mills to implement the same as soon as possible. There is no 
controversy that the respondent mill complied with thig request though it involved 
the company in an additional expenditure of Rs. 1,53,000. This claim of the 
company has been accepted by the Industrial Tribunal. The Wage Board sub- 
mitted to the Central Government, on 4th September, 1963, its final recommenda- 
tions dated 31st August, 1963 and recommended that the new wage structure 
should be given effect to from Ist July, 1963. The Central Government by its 
Resolution No. WB-5(16)|63, dated 27th September, 1963 accepted the report 
and made a request to the employers, the workers and, the State Governments to 
implement the same expeditiously. The standardised basic wages of various 
categories of workers of jute mills for a month of 26 days or 208 hours are speci- 
fied in Appendix XI of the Report; and there is no controversy that the basic 
wages of all categories of workers in the employ of the respondent jute mill is 
the same as the standardised basic wage contained in Appendix XI. But, there 
is a further recommendation that so far as the appellant jute mill and another 
jute mill, viz Sri Krishna Jute Mill, were concerned, the wage increase Was 
to be on a phased basis. a 


We may refer now to the various aspects dealt with by the Wage Board in 
its report. Chapter DIT deals generally with: the Industry. In paragraph 3.5 
it is stated that there is an overwhelming concentration of jute industry in West 
Bengal and only a sprinkling of it is to be found elsewhere in India. It is also 
noted that the loomage at the time of the report in the whole of India stood at 
72,916 looms. The reasons for the heavy concentration in West Bengal of jute 
mills are stated to be factors like abundant supply of raw material, proximity 
of coal fields in Ranigunje, navigability of the Hooghly and the availability of 
the required type of labour in the neighbourhood. So far as jute mills at other 
places in India are concerned, in paragraph 3.6 of the Report, it is stated that 
small jute mills have come up in other States, including Andhra Pradesh, but 
the totul loomage of all such mills outside West Bengal is only 3,242 looms, and 
the mills are distributed in various places. l 


Appendix VI of the Report contains a statement showing the mills opcra- 
ting, number of looms and spindles in the whole of India. So far as West 
Benval is concerned, the total number of looms is given as 65,383; in Andhra 
Pradesh as 1,072: in Bihar 1,059; Uttar Pradesh 891 and Madhya Pradesh 220. 
It will be noted from Appendix VII that in Andhra Pradesh there are two fairly 
big units, the Nellimarla and Chittavalasa having 316 and 500 looms respec- 
tively whereas the respondent mill has only 120 looms. We are particularly refer- 
ring to this aspect because it is the grievance of the respondent that the Wage 
Board has compared it with the Nedlimarla,and Chittavalasa and other big units 
in West Bengal. A perusal of Appendix shews that there are several jute mills 
having more than 1,000 looms and some having more than 2,000 looms, in West 
Bengal. 

Chapter IV deals with the scope of enquiry. In paragraph 4.1 it is stated 
that the Board’s recommendations will apply to all the jute mills then existing 


I]- WORKMEN Y. LMPLOYERS OF BAJRANG JUTE MILLS LTD. (Vaidialingam, J.). 149 


and also to those that might be started thereafter, and a list of all mills then 
in existence is given in Appendix VII. 


Chapter V deals with minimum wages in the jute industry. In paragraph 
5.4, the Wage Board takes note of the fact that the minimum wages in Nellimarla 
and Chittavalasa jute mills in Andhra Pradesh are found to be the highest in the 
jute industry. In paragraph 5.26, the minimum wages in West Bengal jute mills 
from 1948 and as obtaining from lst January, 1961 has been referred to. Such 
minimum wages from 1st January, 1961 including Rs. 3.42 granted as inierim 
relief by the wage Board and the dearness allowance, is stated to be Rs. 70.59, 
comprised of basic wages of Rs. 34.67 + Rs. 3.42 (interim relief) + Rs. 32.50 
(dearness allowance). Regarding the jute mills in Andhra Pradesh, it is stated 
in paragraph 5.35 that Nedlimarla and Chittavalasa jute mills were paying from Ist 
January, 1961, the tottal emoluments of Rs. 81.21 per month to the lowest cate- 
gory of workers for 208 working hours, inclusive of Rs. 3.42 interim relief grant- 
ed by the Wage Board. 


In paragraph 5.38, it ıs stated that the respondent mill, from ist January, 
1961, is paying total emoluments of Rs. 52.17 per month, comprised of Rs. 
19.50 (basic) + Rs. 3.42 (interim relief) + Rs. 29.25 (dearness allowance). 
The jute mills in Bihar State, as will be seen from para. 5.43 were paying total 
monthly emoluments ranging from Rs. 69.98 to Rs. 70.59. 


Chapter VI deals with the industry’s capacity to pay. In para. 6.1 it is 
stated that two matters which received the highest consideration in the course 
of the deliberations of the Wage Board were the needs of the workers and the 
capacity of the industry to pay those needs. It is further stated that the conse- 
quence of a fair wage upon the employer or the capactty of the industry to main- 
tain production efficiently, have received the special attention of the Wage Board. 
In para. 6.8. reference is made to the Fair-Wages Committee’s Report that in 
determining the capacity of the industry to pay, it is wrong to take the 
city of a particular unit or the capacity of the entire industry in the country and 
that the practical method is to take a fair cross-ection of the jute industry. 
In this connection the Wage Board refers to the clients advanced by the workers 
and the industry. The workers appean to have suggested the names of mills which 
were well-established and whose financial posttion was never in doubt, whereas the 
industry urged that the capacity of the weaker and marginal units should not be 
ignored as the wages that are to be fixed by the Wage Board should be such ag 
could be paid without difficulty by all units of the industry. 

In pera. 6.9 it is stated that the Wage Board was of the view that the only 
proper and practical method was to take a cross-section of the industry which 
could be considered as fair in its view. Accordingly, twenty jute mills in West 
Bengal were selected by it as representing a fair cross-section of the industry in 
that region. The Wage Board also decided to make a census survey of 9 
1eporting mills outside the West Bengal region Accordingly it selected all the 
three in Andhra Pradesh, two in Bihar, three in Uttar Pradesh and one in Madhya 
Pradesh. A list of the jute mills in West Bengal and outside West Bengal region 
considered as forming a representative cross-section of the jute mills in given in 
Annexure A to the Report. So far as Andhra Pradesh is concerned, all the three 
mills situate in the State have been taken into account, being Nellimarla, Chitta- 
valasa and ihe respondent. The Wage Board then considers the capital formation, 
bonus issue, total paid up capital, reserves and surplus, percentage of dividend 
declared, profits made; but, under each of these heads, the Wage Board grouped 
together all the mills in West Bengal, Andhra Pradesh, Bihar, Uttar Pradesh and 
Madhya Pradesh. 
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- In para. 6.44, the Wage Board expresses the view that it would be 
possible for the industry to bear the extra burden arising from the new wage 
structure recommended by it without much difficulty and without affecting the -: 
economy of the industry adversely. 


In Chapter VII the Wage Board considers the principles by which the Tribu- 
uals and other wage-fixing authorities were guided in fixation of wages in West 
Bengal and outside that State. In para. 7.19, the Wage Board proceeds io state 
that it has tọ devise a fair wage structure. If refers to the report of the Com- 
mittee on Fair Wages that with regard to a fair wage, the lower limit must obvi- 
ously be the minimum wage and the upper limit is equally set by what may broadly 
be called the capacity of the industry to pay. In para. 7.25 the Wage Board 
refers to the claim of the workers that the minimum wages at Calcutta, at prices 
prevailing in 1960 should be Rs. 125 and that the minimum wage at Kanpur, in 
Uttar Pradesh, should be Rs. 140 per month; while, on the other hand, the 
Indian Jute Mills Association appears to have pressed that the then existing 
wages in the jute industry for all categories of workers were fair. 


In para. 7.34, the Wage Board refers to the fact that ihe wages in the jute 
industry had not kept pace with wages in cotton textile and engineering indus- 
tries in West Bengal, as would be seen from the fact that in 1959, while in the 
jute industry, the minimum wages had gone up by 46% over the 1946 wages, it 
had gone up in cotton textile and engineéring industries by 69.71% and 77.50% 
respectively. It further notes the fact that the minimum wages in cotton tex- 
tile mills in West Bengal on Ist April, 1963 were Rs. 83.50 and in the engineer- 
ing industry Rs. 82 per month. On the other hand, the wages in the jute indus- 
try on Ist April, 1963, were Rs. 70.59. On this reasoning the Wage Board 
comes to the conclusion in para. 7.35 that there was a prima facie case for 
increase in the wages of the jute workers. The Wage Board expresses the opiuion 
that the concept of the paying capacity of the jute industry is not the same as 
it is generally understood in the case of other industries, in view of the fact that 
the jute industry is principally an export-oriented industry, depending upon the 
fluctuating foreign markets. 


In para. 7.40 the Wage Board statea that in fixing the wage structure for 
the jute industry it has taken into consideration the prevailing wage structure in 
the cotton textile industry and the engineering industry in West Bengal. It has 
noted that in West Bengal, as on Ist April, 1963, the minimum wage in the 
cotton textile industry was Rs. 84.10 per month and in engineering industry 
Rs. 82 per month. As in the opinion of the Wage Board theie is a great simi- 
Jarity in the nature and condition of work between cotton textile indusiry and 
jute industry, in para. 7.43 it decides to devise a wage structure in the jute 
industry keeping in view the pattern of wages existing in the cotton textile indus- 
try in West Bengal. 


Regarding dearness allowance, the Wage Board in para. 7.44 decides to 
introduce a system of variable dearness allowance linked with the consumer 
price index. 


In para. 7.45 the Wage Board refers to the special representations made by 
the jute mills outside West Bengal that in comparison with the mills in West 
Bengal they have to pay higher freight charges on coal, batching oil and that 
mill stores and electricity charges are higher for them, that their productivity 
is low and that most of them have no export trade. The Wage Board states 
that it has considered these problems and though there are these locational 
difficulttes for individual jute mills, it fas decided that the wage level in the 
jute industry should as far as possible be uniform throughout the country. 
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The Wage Board further states that the wages in some of these jute mills were 
very low, and in order to obviate thear financial difficulties in consequence of 
. the raising of wage level, it has decided that the wage level in these mills should 
be raised in a phased manner.. 

Having decided that the wage level in the jute industry should be uniform 
throughout the country, the Wage Board, in para. 7.52 decides that the total 
minimum wage in West Bengal should be fixed at Rs. 81 per month, consisting 
of (d) basic wage; (1) Wage Board increment; and (iii) variable dearness 
allowance. ‘The Wage Board further, in para. 7.56, states that in addition to 
basic wages, all categories of workers should be paid an increase of Rs. 8.33 
per month inclusive of interim relief of Rs. 3.42 already granted by it and 
accepted by the Central Government. This increment of Rs. 8.33 per month 
is desired to be shown as a separate item under the heading ‘Wage Board incre- 
ment’ in the case of all categories of workers and that increment should be 
treated as part of the basic wages for all purposes like bonus, provident fund, 
etc. 


In para. 7.57 the Wage Board states that the dearness allowance of Rs. 32.50 
that wus being paid then should be considered as the dearness allowance fixed 
at the working class consumer price index number of 425, for Calcutta with 
base year 1939 as 100. It is further stated that the dearness allowance should 
be a variable one and the rate of increase or decrease should be at O.20 nP. per 
point rise or fall in the average working class consumer price index number 
for Calcutta. The dearness allowance is also directed to be revised évery six 
months in the months of February and August of each year. 


On the basis of these calculations, in para. 7.58 the Wage Board fixes the 
total monthly minimum wage payable at Rs. 81 comprised of (a) Rs. 49.17 
basic wage; (b) Rs. 8.33 Wage Board increment; and (c) Rs. 32.50 being 
variable dearness allowance. In para. 7.59, the Wage Board states that the 
standardised basic wages of various categories of .workers of a jute mill for a 
month of 26 days or 208 hours are enumerated in Appendix XI to the Report. 


When considering the wage structure for jute mills outside West Bengal, in 
para. 7.65(a) the Wage Board states that the basic wages of all categories of 
workers in the jute mills mentioned by it, outside West Bengal, which includes 
the respondent mill, should be the same as those in jute mills in West Bengal 
mentioned in Appendix XI. Therefore, it is clear that the minimum basic wage 
fixed for the mills in West Bengal has beem applied to all the mills outside West 
Bengal, including the respondent. But, so far as the respondent mill is concerned, 
the Wage Board, in the same paragraph, gives a direction that the standardised 
basic wages mentioned in Appendix XI of the Report is to be adopted in a 
phased manner as follows: 


During the first 24 months from Basic wages of all categories of 

the date on which the recommen- workers should be 20 percent. 

dations of the Boerd will be less than the standardised wages 

effective shown in Appendix XI 

During the next 12 months Basic wages of all categories of 
workers should be 5 per cent. 
less than the standardised wages 
shown in Appendix XI 


' During the next 12 months ,, Basic wages of all categories of 
workers should be 10 per cent. 
less than the standardised wagesc 
shown in Appendix XI ; 
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Thereafter . Basic wages af all categories of 
-> _ workers. should -be the same as 
‘Standardised < wages shown in 

p f Appendix XI.. > ` 

ln para. 7.66 the Wage Board directs that all categories of workers in 
jute mills situated outside West Bengal should also be paid the Wage Board 
increment of Rs. 8.33 per month, ‘inclusive of interim relief of Rs. 3.42 already 
granted. 

In para. 7.67(c)it is stated that the rates of dearness allowance of all cate- 
gories of workers in the respondent mill and in Sri Krishna Mill is fixed at 
Rs. 32.50 at the average working class-consumer price index number of 560 
for Eluru for the last six months in 1962 with base- year 1935-36 as 100. It is 
further stated that the dearness allowance should be a variable dearness allowance 
and the rate of increase or decrease should be 0.20 nP. per point of rise or fall in 
the average working class consumer price index number for Eluru and that it 
should be revised every six months in the months of February and August. 

Chapter VII deals with bonus in jute industry and in para. 8.18 the Wage 
Board makes a recommendation that in the jute industry the payment of bonus 
should be governed by the rules mentioned therein. 


Lastly, in para. 10.8 of Chapter X, the Wage Board states that the new 
wage structure recommended by it should come into force from July 1, 1963; 
and it is provided in para. 10.9 that the payment of wages at the new rates 
should start in any case not later than the week ending 2nd November, 1963. 


We have fairly exhaustively dealt with the various matters considered by the 
Wage Board in its Report. It is no doubt true that the Wage Board has gone 
elaborately in the matter of fixing of the wage structure in the jute industry. 
We have earlier referred to the various principles laid down by this Court which 
should govern the fixing of wages and deamess allowance. The Board itself 
states that it was fixing a fair wage for the industry. We have adverted to the 
fact that in the Express Newspapers Case}. this Court has held that in the case 
of fixation of fair wage, the upper limit may broadly be stated to be the capacity 
of the industry to pay. It has been further laid down that the capacity of the 
industry to pay should be gauged on an industry-cwn-region basis, after taking 
a fair cross-section of that industry and that, in a given case, it may be even 
permissible to divide the industry into appropriate classes and then deal with 
the capacity of the industry to pay class-wise. As the Wage Board was xing 
a fair wage for the entire jute industry it may not have been strictly necessary 
to consider the financial capacity of each individual unit. But, as pointed out 
in the Express Newspapers Casel, the requirement of considering the capacity 
of each individual unit to pay may not become necessary if the industry is 
divided into different classes. Even if the industry is divided into different 
classes, it will still be necessary to consider the capacity of the respective classes 
to bear the burden imposed on them. For this purpose a cross-section of these 
respective classes may have to be taken for careful consideration for deciding 
what burden the class considered as a whole can bear. 


The question is whether the Wage Board has adopted these principles when 
it fixed the wage structure for the entire jute industry. From the various matters 
dealt with by the Wage Board and the manner of approach made by it, as 
referred to above, we are satisfied that no attempt has been made by the Wage 
Board to divide the industry into classes. It is also clear that no cross-section 
of such classes has been taken for investigation to decide what burden the units 
in each class can bear. 
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The approach of the Wage Board to determine uniform wage scales for the 
entire industry must suffer from an inherent weakness.’ Conditions, such as easy 
access to raw materials, transport, nearness of markets for disposal of the manu- 
factured product, availability of labour, the type of market whether within or 
outside the country for which the manufactured articles are intended and diverse 
other factors must vary from region to region. Likewise, economic conditions 
affecting the consumer prices must and do differ, as is well-known, from region 
to region, depending largely upon whether a particular region is self-sufficient 
or not in the elemental reeds of its citizens and these in turn are bound to affect 
living standards. It would therefore be too artificial and unrealistic an approach 
to be obivious of these differences and to attempt to group together all establish- 
ments and factories and device common wage-scales applicable to all of them 
disregarding the peculiar features of the industry in a particular region. Favour- 
uble conditions prevailing in one region would place industrial concerns there in 
a position better than those in other regions where such conditions do not occur., 
Similarly, in regions where consumer prices are lower, labour would be better off 
than in the rest of the regions where the living index is higher: yet, the wage 
scales would be the same in all the regions. Uniformity of wage-scales, irres- 
pective of differences in conditions would place both the employees and the 
employers in regions where such favourable conditions prevail in an unfairly 
advantageous position over- the employees and employers in the other regions.. 
Instead of attaining harmony there would as a result arise inevitably a feeling. 
of discrimination. Though, as stated by this Court in Express Newspapers 
Case + it may not be possible or even necessary for a Wage Board to scrutinise 
all the establishments separately and it would be enough to take a representative 
cross-section of the industry for assessment, the cross-section to be a truly repre- 
sentative one and capable of giving a true picture of the conditions of both the 
industry and labour must be one trom each region where establishments of the 
industry in question are situate, 

What the Wage Board, however, did was that instead of proceeding region- 
wise and selecting a representative cross-section from each region, it selected 20 
mills from West Bengal and clubbed them with 9 reporting mills from the rest 
of the regions, viz., Bihar, Uttar Pradesh, Madhya Pradesh and Andhra Pradesh 
where a few mills are scattered. The Board considered these 29 mills as repre- 
senting a cross-section of the industry. It is obvious that these mills so clubbed 
together could not truly reflect the economic and other conditions prevailing in 
the mills in different regions with their peculiar problems and differing conditions., 
dhat in our view was not a proper approach and was bound to result in injustice 
especially in view of the peculiar teature of the jute industry that it is pre- 
dominently concentrated in West Bengal and is export-oriented. Besides, the 
jute industry in the other regions suffers from a distinct disadvantage as the raw 
materials have to be transported from a distance at considerable cost. Taking 
the 20 mills from West Bengal and the 9 mills from outside as forming a repre- 
sentative cross-section was manifestly incorrect as the West Bengal Mills cannot 
truly be said to be comparable units for the rest of the mills. 


Another difficulty in accepting the Wage Board’s recommendations arises 
from the fact that the Board equated the cotton textile industry in West Bengal 
with the jute industry there and finding the wage-scales in the jute industry lower 
than those in the cotton textile industry the Board raised the scales in the jute 
industry so as to bring them to the level of the cotton textile industry. Having 
so done, the next step which the Wage Board took was to raise also the wage- 
scales in mills outside West Bengal to bring them in line with the scales proposed 
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by it for the mills in West Bengal. This process gave rise to two infirmities: (j) 
that the Board treated cotton textile. concerns in West Bengal as comparabis to 
those in jute industry; and (si)it treated the jute mills in West Bengal as com- 
parable to those outside, although conditions in the different regions where they 
were situate were obviously different. This meant that the Board gave a go-by 
to the well-established principle of industry- cum-region consistently applied by 
Industrial Tribunals whenever wage-scales had to be deternfined. 


Such a disharmony in the approach to the problem of determination of wage 
scales by a Wage Board on the one hand and an Industrial Tribunal on the othes 


- must inevitably occur because whereas the attempt of a Board would be to 


unrformise wage-scales for the entire industry, though it is spread over different 
parts of the country where conditions can rarely be excepted to be similar or the 
same, the concern of a Tribunal would principally be to determine equitably the 
wage scales of a single unit with which ıt is for the time being concerned., The 
dithcully would be ali the more felt by such a Tribunal where it is faced with the 
dilemma whether or not it should follow the Board’s recommendations arrived 
at on principles different from (as in the present case) those consistently followed 
in industrial adjudication. One should have thought that this difficulty would 
have been realised before the recommendations of the Wage Board were accepted 
by Government., 


C4 
Ld 


The difficulty referred to above arising from the difference in the functions of 
the two bodies could well have been obviated if the Wage Board instead of 
laying down uniform scales for the entire industry, irrespective of where its several 
units were situate and of the different conditions prevailing in various areas, had 
considered the units in each area separately and determined the wage-scales for 
each such area by taking from that area a representative cross-section of the 
industry where possible or where that was not possible by taking comparable 
units from other industries within that area, thus following the principle of 
industry- cum-region. It is true that in doing so uniformity of wage-scales for 
the entire industry would not have been attained. But in a vast country like 
ours, where conditions differ often radically.from region to region and even the 
index of living differs within a fairly wide range, such a target cannot always be 
just or equitable. If the wage scales had been determined by the Board in the 
Manner aforesaid, even though the Board is not a statutory body and conse- 
quently its decisions are of a recommendatory character, it would be possible 
for industrial Tribunals to give due weight to its recommendations as such 
recommendations would have been in conformity with the principle of industry- 
cum-region. a principle binding on the Tribunals. It would be difficult in that 
event for any unit in the industry in that region to propound a grievance that its 
capacity to pay was not taken imto account as the scales so framed would have 
been determined after taking into consideration scales prevailing in comparable 
units, whether in that industry or other industries in that region depending on 
whether in a particular area the accent was on the industry part or the region 
part of the principle of industry-cum-region.. The Board, therefore, ought to 
have selected comparable units from each of the regions where the jute mills are 
situate and after their examination arrive at common wage-scales for each of 
those regions instead of grouping together 20 mills from West Bengal and 9 mills 
from the other regions and treating them as constituting a cross-section represen- 
ting the industry. The position in which a Tribunal called upon to fix wage- 
scales would be placed would not be an enviable one for it would find itself in 
an embarrassing situation where it had either to accept the wage-scales fixed by 


‘the Board though they were fixed in contravention of the principle of industry- 


cum-region, or discard them and proceed to fix them on its own on the principle 
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of industry-cwm-region, a principle which, as the industrial law stands today, it 
is bound to follow. | .. se : 


We have already pointed out that the Wage Board has-taken the view that 
the wage level in the entire jute industry should be uniform throughout the 


- country. It has also stated that the wage structure for the jute industry in West 


a 


Bengal has to be devised having regard to the pattern of wage-structure exist- 
ing in the cotton textile industry in that area. It is on this basis, and after 
a comparison of the wage structure prevailing in the cotton textile industry in 
that area, that the Wage Board has come to the conclusion that the minimum 


‘monthly emoluments of a worker in West Bengal must be fixed at Rs. 81 taking 


in the basic wages, the Wage Board increment and the variable deamess allow- 
ance. The standardised basic wages enumerated in Appendix XI has been made 
applicable to all the jute mills outside West Bengal also, including the respondent 
mill. We have already referred to the recommendation of the Wage Board in 
para 7.65 (c) that the respondent jute mill should adopt the standardised basic 
wages fixed in Appendix XI, in a phased manner. Over and above that basic 
wage, the Wage Board has given an increase of Rs. 8.33 per month, as Wage 
Board increment and a variable dearness allowance of Rs. 32.50 per month. 
Though it had been pressed by the jute mills outside West Bengal, that they had 
to pay higher freight charges on coal, batching oil, etc., and that mill stores 
and electricity charges were higher for them, the Wage Board insisted that ihe 
wage level in the jute industry should be uniform throughout the country. The 
result of the Wage Board’s recommendations, if they are to be given effect to by 
the respondent mill, will be that as against the minimum monthly wage of 
Rs, 52.17 that was being paid by the respondent there is a very sharp rise ın its 
wage bill. The claim of the respondent tbat the recurring expenditure for imple- 
mentation of the recommendation of the Wage Board is over Rs. 3,75,000, and 
that it has not tbe financial capacity to bear this burden, has been accepted by 
the Industrial Tribunal and that finding has not been challenged before us by 
the appellant. The respondent mill, which has only 120 looms, has been com- 
pared with the two big mills in Andhra Pradesh, viz.,Nellimarlaand Chittavalasa, 
having 326 and 500 looms respectively, as also with very large mills in West 
Bengal, some of whose loom capacity is more than 2,000. "Ihat clearly shows 
that all mills, small as weil as large, economic as well as uneconomic, have been 
clubbed together and treated alike by the Wage Board. In considering the capa- 
city, the Wage Board has taken 20 jute mills in West Bengal as representing a 
fair cross-section of the industry in that region and it has taken 9 reporting mills 
outside West Bengal for this purpose. ‘Three mills selected in Andhra Pradesh 
were the Nellimarla, Chittavalasa and the respondent mills. We have already 
shown the large disparity that exists between the mills in West Bengal as also 
between the Nellimarla and Chittavalasa and the respondent mills.. We have also 
referred to the decisions of this Court that to compare wage-scale comparable 
establishments in the region should be taken into account and that a small, . 
struggling concern should not be compared with a large, flourishing one. But 
this is exactly what has happened, when the Wage Board treated alike the res- 
pondent mill not only with Nellimarla and Chittavalasa jute mills but also with 
some of the very big and prosperous mills in West Bengal. 


The various aspects, dealt with above, establish that the essential pre- 
requisite of deciding the wage structure, viz., to consider the capacity of the 
industry to pay on the principles laid down by this Court, is absent in the 1ecom- 
mendations of the Wage Board and that introduces a fatal infirmity in its deci- 
sion, : 
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The question of bonus does not arise for our consideration as the Tex 
dent has stated that the management has entered into a settlement «wit 
workmen. and that they will be entitled for bonus only if the net profits e 
Rs. 75,000. It has further been stated that there is no available surplus to 
rant the payment of honus. These statements have not been controverte 
behalf of the appellant. 


To conclude, the award of the Industrial Tribunal that the demand o 
workmen for implementation of the recommendations of the Wage Board 1 
‘ustified, is correct. The appeal fails and is dismissed. In the circumst 
of the case, there will be no order as to costs. 

V. M. K. Appeal dismiss 


[END oF VoLumE (1970) I M.L.J. (S.C.).] 


